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T^HE  Contents  of  this  Volume  will  appear  from  the 
following  Table  and  concluding  Index,  and  cor- 
respond with  the  Arrangement  of  the  Work  proposed 
in  the  Preface,  (ante,  vol.  1.  page  xiv.)  It  is  hoped 
that  this  Part  of  the  Work  will  be  found  practically 
useful  to  the  Profession,  and  that  it  will  also  afford  to 
Students^  whether  of  Law  or  Commerce,  a  systematic 
View  of  all  the  most  usual  Contracts  and  Liabilities 
affecting  the  private  Interests  of  Trade, 
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CHAP.  I. 

Of  Contracts  in  general^^The  Parties  thereto. — Con^ 
^deration  on  which  Jbimded. — Thing  to  be  done.-^ 
Forms  and  Requisites. — Construction. — Performance^ 
and  haw  suspended^  vacated^  or  excused  Performance. 

TT  AVING,  in  the  preceding  volumes,  considered  the  various 
modes  in  which  the  commerce  of  this  country  is  afiPected^ 
not  cuAy  bj  the  law  of  nations,  but  also  by  those  municipal  in- 
stitutions of  our  own  country,  which  are  of  a  public  and  general 
nature;,  and  which  form  the  basis  of  that  commercial  intercourse 
which  takes  place  between  individuals,  we  propose  now  to  enter 
upon  the  last,  and  (for  practical  purposes)  most  important  divi- 
sion of  our  subject,  which  relates  to  commerce  itself,  strictly 
so  called,  as  contradistinguished  from  those  measures  of  state 
policy  by  which  it  is  secured  and  protected.     In  this  division  of 
the  subject,  we  propose  first  to  take  a  general  view  of  mercantile 
contracts,  as  afiected  by  those  municipal  regulations,  which  are 
established,  independently  of  all  political  purposes,  for  the  go- 
▼emment  of  individuals  in  their  dealings  with  one  another^ — a 
branch  of  the  subject  which  is  at  once  interesting  and  important^ 
not  only  from  its  daily  and  practical  utility,  but  from  the  nume- 
rous laws  which  are  to  be  found  respecting  it.     We  shall  then 
proceed  to  take  a  minute  and  particuhn-  view  of  every  subject 
oomiected  with  private  trade. 

VOL.  lU.  B 


Of  Contracts 


tCh.1. 


Division  op 

Subject. 


1st.  DlPINI* 
TlOH  or  TBE 

TBEH  Con- 
tract, fcc. 


In  order  to  ftfford  a  d&tinct  and  comprehensiye  Tiew  of  the 
law  affecting  contracts,  we  shall  in  this  chapter  consider,  J&s^,  the 
definition  of  a  contract  Secondly,  The  several  descriptions  of 
contracts.  Thirdly^  The  capacity  of  the  contracting  parties. 
Fourthly^  The  consideratiop  upon  which  the  contract  must  be 
founded.  Fifthly^  The  subject  matter  {£  the  contract  Sixthly y 
The  mode  or  form  in  which  the  assent  of  the  contracting  parties 
is  to  be  testified.  Seoentkly,  The  interpretation  and  l^;al  ope- 
ration of  the  contract  Eighthly,  Its  practical  execution  or 
completion,  by  delivery,  paym^it,  or  tender;  vxkA,  Ninthly,  How 
a  contract  may  be  suspended,  altered,  cancelled,  or  excused  in 
the  non-performance. 

The  stipulations  between  individuals  are  known  by  different 
naibes,  as  contracts,  agreements,  bargains,  undertakings,  or 
promises ;  and  when  under  seal,  have  difierent  denominations,^ 
as  deeds  generally,  or,  in  particular  cases,  bonds,  &c.  (1).  The 
term  contract  is  said  to  be  derived  froyi  con  and  trahere :  being  so 
called  from  the  oonqurrence  or  union  of  parties,  which  is  essential 
to  the  existence  of  a  oQutroct.  It  n  said  to  denote  reciprocal 
stipulations  between  two  or  more  persons,  binding  themselvea 
to  one  another  for  a  certain  consideration  on  each  side  (2).  The 
same  idea  of  mutuality  is  conveyed  by  the  word  agreement,  which 
is  said,  in  Plowden,  to  have  come  fixxn  the  Latin,  being  qucLsi 
ffggregatio  metitium,  a  co-operation  of  minds ;  but  however  ac* 
ourate  this  statement  may  be  as  a  definition,  it  is  incorrect  as  a 
derivation.  The  word  agreement  may  with  greater  reason  be 
traced  to  the  French  agrhnent,  denoting,  that  each  party  con- 
tracts d  sou  ffri,  that  is,  conformably  to  his  own  will ;  the 
concluding  syllable  of  the  word  being  simply  a  terminational 
addition,  accmnding  to  the  form  of  the  language,  but  not  pos- 
sessing any  peculiar  force  or  meaning  of  its  own  (3).  The  ety- 
mology of  the  word  is,  however,  of  the  less  consequence,  because 
there  has  been  no  dispute  about  the  meaning  of  the  term.  No 
one  will  be  found  to  deny,  that  every  agreement  requires  a 
.co-operation  of  at  least  two  contracting  parties,  physically  and 
morally  competent  to  give  an  assent  to  the  agreement  (4).     So 


(1)  See  post  as  to  the  several 
sorts  of  contracts. 

(2)  Sidenham  v.  Worlington, 
2  Leon.  225.    Johnson*s  Diet  tit. 

'Contract. 

(3)  See  upon  this  subject.  Fell 
on  Merc.  Guar.  Co.  Lit.  11 0  a.  in 
notes,  and  the  use  of  the  word  Gxk 


in  the  stat.  25  Edw.  3.  st  $•  c.  19. 
Stat.  4.  c.3. 

(4)  Com.  Dig.,  Agreement,  A.  I . 
Plowd.  Com.  5.  a.  6.  a.  2  Bla. 
Com.  442.  Wain  v.  Wallers, 
5  £u»t,  16..  Saunders  v.  Wake- 
field, 4  Barn.  &  Aid.  595.  John- 
son's Diet.,  tit.  Agreement. 


Ck.  1.3  in  general.  S 

stfQo^y  is  the  oUigation  of  mutuality  implied  by  the  kw  of  i.  DtriMmoN. 

EogJandi  as  easential  to  the  validity  of  a  contract^  that^  in  ge- 

nend^  as  will  be  seen  hereafter^  no  contract,  not  under  sea],  ia 

valid,  unless  it  be  founded  on  a  valuable  consideration;   and 

dierefere  it  shoold  seem,  that  where  the  term  agreement  is  used 

IB  a  statote,  or  on  any  other  legal  occasion,  it  imports  the  con- 

oderation  for  a  promise,  as  well  as  the  promise  itself;  and  there- 

fbr^  where  the  statute  against  frauds  (1)  requires  that  a  memo^ 

rasdnm  of  the  agreement,  whereby  a  party  stipulates  to  pay  the 

ddit  of  another,  shall  be  reduced  into  writing,  and  signed  by 

him,  not  only  the  promise,  but  also  the  consideration  for  it 

moving  from  the  other  party,  must  appear  on  the  face  of  the 

memonuidum  (2).     The  term  bargain  is  sometimes  used,  and 

particularly  with  reference  to  contracts  of  sale;    it  is  derived 

from  the  Ff  ench,  and  imports  a  contract  or  agreement  concern* 

ing  the  sale  of  something  (3).    The  term  undertaking,  or  pro* 

nuae,  denotes  only  the  engagement  of  one  of  the  parties  to  the 

other,  and  not  the  engagement  of  both  parties  (4).     In  the 

present  chapter  it  is  proposed  to  examine,  in  their  natural  older, 

the  several  parts  of  the  most  comprehensive  definition  of  a  valid 

oontcact,  in  its  l^;al  acceptation,  viz.,  *^  an  agreement  founded  on 

a  sn^gidefU  and  legal  consideration  to  perform  some  act  which 

the  law  does  not  forbid,  or  to  omit  some  act,  the  performance  of 

which  the  law  does  not  enjoin."     Bat  first  it  will  be  usefiil  to 

point  ont  concisely  some  leading  distinction  between  the  difierent 

kinds  of  contracts. 


A  contract  is  either  express  or  implied.    The  phrase  express  H.  Or  tbb  ib- 
contract  requires  little  definition :  it  explains  itself.     It  is  dis-  tion/'of  Con- 
tinguished  from  an  implied  contract,  by  the  circumstance  of  its  T'^AFT'^ 
resting  on  no  imaginary  or  uncertain  inferences  of  the  probable  express  by  parol  4 
intention  of  the  parties,  but  on  an  actual  declaration  of  that  in-  '^^^f  ***!!l.L!!?."i. 

,  ''  or  in  wnting ;  Dy 

tention,  made  in  direct  terms.     Express  contracts  are  contracts  deed.orspe- 
agreed  in  fact,  and  implied  contracts  are  contracts  presumed  in  reocnrd.^ 
law.     It  is  not,  however,  absolutely  necessary  that  an  express 

<1)  29  Car.  2.  c.  3.  s.  4.  (3)  29  Car.  2.  c  3.  s.  17.  John- 

(2)  Wain  ?.  Walter^,  5  East,  16.  son's  Diet.,  tit.  Bargain. 

See  Saunders  v.  Wake6eld,  4  Barn.  (4)  Wun  v.  Walters,    5  East, 

^  Aid.  595.,  and  the  observations  17.    Sidenham  and  Worlington** 

there  made  by  the  Court  ips  to  the  case,  2  Leon.  224,  5.    See  Saun- 

teaaing  of  the  tenn  Agreement,  ders  v.  Wakefield,  4  Barn.  &  Aid. 

&c.  595. 
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If.  Several      contract  should  be  rormally  testified  in  precise  words  or  wntinir. 

or  CoNTn  ACTS,   i  nus,  in  the  familiar  instance  of  a  sale  by  auction,  where  toe  pur^ 

chaser  having  resorted  to  the  place  of  sale,  and  having  named 
the  price  at  which  he  is  desirous  of  purchasing,  the  bargain  is 
<x)ncluded  by  the  falling  of  the  auctioneer's  hammer  (1).  So  a 
covenant  may  be  inferred  from  the  terms  of  an  exception  in  tt 
lease  (2).  At  first  sight  it  may  appear,  that  these  express  con- 
tracts, which  are  thus  construed  in  a  larger  sense  than  the  literal 
meaning  of  the  words  import,  are  not  to  be  distinguished  firom 
contracts  merely  implied.  But  the  difierence  is  this :  that  an 
express  contract,  though  construed  in  a  larger  sense  than  the 
terms  of  it  literally  import,  is  still  a  contract  gathered  merely 
from  the  express  words  of  the  parties  themselves,  who  are  bound 
to- know  the  meaning  which  the  law  will  attach  to  such  express 
words.  Whereas,  on  the  contrary,  an  implied  contract  is  one, 
arising  from  no  words  of  the  parties,  direct  or  indirect,  but  pre- 
sumed by  the  law.  from  certain  tacit  acts.  As  if  a  party  pass 
through  a  turnpike-gate,  or  have  his  goods  weighed  at  an  esta- 
blished legal  beam,  or  if  a  claim  for  general  average  arises(S),  here 
the  party  is  under  a  legal  liability  to  pay,  and  from  that  liability 
bis  contract  to  pay  will  be  implied.  Yet  there  is  no  greater 
compulsion  in  these  cases  of  implied  contract  than  in  the  last- 
mentioned  cases,  where  the  contract  is  express.  For  as,  in  the 
«  cases  of  express  contract,  it  was  notorious  that  the  law  would 
construe  certain  words  in  a  certain  peculiar  manner,  and  thereby 
raise  an  express  contract  from  them ;  so,  in  these  cases,  it  it 
equally  notorious  that  the  law  will  construe  certain  acts  as  tan- 
tamount to  direct  expressions,  and  thereby  raise  an  implied  con- 
tract. 

Where  there  has  been  an  express  stipulation,  the  law  will  not, 
whilst  it  subsists,  allow  a  contract  to  be  implied — expressumfacit 
cessare  taciturn  (4).  For  the  words  of  the  parties  themselves  are 
"  the  best  possible  criterion  of  their  intention ;  and  any  implica^ 
tian  of  a  contract,  difierent  from  that  expressed,  would  be  re- 
pugnant, in  all  probability,  to  their  real  meaning.     Therefore^ 

(1)  Payne  v.*  Cave,  3  T.R.  149.        (4)   Toussaint  v.   Martinnant, 

(2)  The  Duke  of  St.  Alban*s  v.  2  Term  Rep.  105.  Cutler  v. 
Ellis,  16  East,  354,  5.  Seddon  Powell,  6  T.  R.  322.  Cookv.Jen- 
V.  Senate,  13  East^  78.  Com.  nings,  7T.  R.384,5.  Cowley  v. 
Digt,  Covenant^  A.  Duniop,  7  T.  R.  566.    Buckler  v. 

(3)  Berkley  V.  Presgrave,  1  East,  Buttivant,  3  East,  80.  Mborsom 
226.               '  V  Kymer,  2  M.  &  S.  316. 
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althooffh  a  contract  will  sometimes  be  presumedf  where  none  has  it-  Sbvbkal 
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been  madei  and  that,  too,  even  against  the  express  declarations  or  Contiact«. 
of  the  party  who  is  to  be  bound  by  it,  as  in  the  case  of  a  husband 
wlio  is  liable  for  his  wife's  necessary  expences ;  yet  where  any 
€xpress  contract  has  been  made  at  all,  to  tkatj  and  to  that  only^ 
the  parties  must  resort  ibr  their  remedy ;  and  therefore,  where  a 
saflor,  hired  for  a  voyage  at. a  certain  sum,  died  before  the 
voyage  was  completed,  it  was  held  tliat  the  executor  could  not 
abandon  the  express  agreement,  and  proceed  for  a  compensation 
proportionate  to  the  service  performed,  because  the  agreement 
was  originally  for  the  whole  or  nothing ;  and  as  the  event  had 
precluded  the  recovery  of  the  whole,  the  executor  was  not  en- 
titled to  receive  any  remuneration  whatever. (I)  ■  The  law  how- 
ever will  in  some  cases  imply  a  contract  collateral  and  not  re- 
pagoant  to  the  express  contract ;  as  where  a  lease  has  been 
ezecated  silent  as  to  the  terms  of  giving  up  a  farm  at  the  expira- 
tion of  the  lease,  in  which  the  law  will  imply  a  contract  on  the 
part  of  the  landlord  to  pc^  according  to  the  custom  of  the 

country.  (£) 

»   » 

These  are  the  chief  points  of  distinction  between  express  and 
implied  contracts.  Express  contracts  may  arise  in  all  the  various 
forms  which  necessity  or  convenience  fnay  suggest  in  the  deal- 
ings of  men :  implied  contracts  are  of  a  less  various  nature,  as 
depending  on  the  operation  of  law.  It  requires  little  reflection 
to  perceive,  that  the  acts  by  which  bargains  are  thus  implied^  must 
be  of  course  less  variant  than  the  vxyrds  in  which  they  may  be 
expressed* 

In  point  offormy  contracts  are  three- fold;  hy paroly  hjspe- 
ciaUyy  and  by  matter  of  record.  Those  most  in  use  in  commer- 
cial affiiirs,  are  parol  or  simple  contracts  not  under  seal.  All  con- 
tracts are  called  parol,  unless  they  be  either  specialties,  that  is, 
deeds  under  seal,  or  be  matter  of  record.  A  written  agreement  not 
under  seal,  is  classed  as  a  parol  or  simple  contract,  and  is  usually 
considered  as  such,  just  as  much  as  any  agreement  by  mere  word 
of  mouth.'  For,  as  observed  by  chief  baron  Skynner  (3),  there 
is  at  common  law  no  such   class  of  contracts  as  contracts  in 

writmg  contradistinguished  from  those  by  parol  or  specialty. 
— —  ...■■■■■ 

(1)  Cutler  V.  Powell,  6  Term    546.     2  Bar.  &  Aid.  746. 

R.  320.    2  T.  R.  105.    3  East,  80.        (3)  Rann  v^  Hugljes,    7  Term 

(2)  HaU,  C.N.P.197.  3Moore,     Rep.  350.    Plowd.  308. 
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u.  Several      jf  t|iey  are  merdv  VBritten,  and  not  specialties,  they  are  parol. 
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ofContkacti.  There  are^  indeed^  distinctions  between  the  two  kinds  of  simple 

contracts  under  the  statute  of  frauds,  which  we  shall  hereafter 
consideri  and  which  render  it  necessary  that  certain  descriptions 
of  simple  contracts  should  be  in  writing,  and  sometimes  signed. 
But  though  written^  they  still  continue,  like  all  other  contracts 
not  under  seal  nor  of  record^  to  be  considered  merely  as  in  the 
nature  of  contracts  by  paroL 

Bonds,  deedstSXid  the  other  contracts  under  sealy  which  are  called 
specialties,  are  less  frequent,  and  of  a  higher  order,  than  con- 
tracts by  parol,  and  greater  solemnity  and  accuracy  are  essential 
to  their  validity.  Every  specialty  must,  it  is  said,  be  either  written 
or  printed  on  paper  or  parchment,  and  not  upon  wood,  leather, 
linen,  cloth,  stone,  the  bark  of  a  tree»  or  the  like;  the  materials 
selected  being  those  which,  if  written  upon,  are  the  least  subject 
to  be  vitiated,  altered,  or  corrupted  (1).  It  seems  that  it  may 
be  in  any  language  or  character  whatever  (2).  After  the  deed 
has  been  duly  committed  to  writing,  it  must  be  sealed  /  but  the 
signature  of  the  name  of  the  party  at  the  foot  is  not  in  general 
material.  It  is  necessary  that  the  deed  should  be  delivered  {S), 
except  in  the  case  of  a  deed  executed  by  a  corporation,  in  which 
case  the  affixing  of  the  common  seal  is  sufficient,  without  a  formal 
delivery  (4).  Reading  over  the  deed  is  not  essential  to  its  vali- 
dity, for  if  the  party  execute  without  hearing  it,  or  desiring  that 
it  may  be  read  to  him,  yet  it  binds  him ;  but  if  a  person  blind 
or  illiterate  should  execute  a  deed  &lsely  read,  or  the  sense  of 
which  was  declared  to  be  different  from  what  it  really  was,  it 
would  not  be  binding  (5).  No  date  is  necessary,  for  the  deed 
will  take  effect  from  the  delivery,  nor  are  witnesses  essen-  * 
tial ;  the  attestation  being  rather  to  preserve  the  evidence  than 
to  constitute  the  essence  of  the  deed  (6) ;  and  even  where  the 
names  of  two  fictitious  persons  had  been  subscribed  by  way  of 
attestation,  the  judge  peiteitted  the  plaintiff  who  had  received 


(1)  Co.  Lit.  171  b.  35  b.  229  a.  2  Rol.  Abr.  23.  1. 50.  1)tLV.  44  b. 
Flowd.  308.  b.  Vide  as  to  print-  4  Cruise,  33. ;  see  also  Cro.  Elix. 
ing,    2  Bla.  Com.  297.    2  Maule  167. 

&  Selw.  286^  88.  (5)  2  Coke,  3, 9.     12  Coke*  90. 

(2)  2  Bla.  Com.  297.  4  Cruise  Skinner,  158.  2  Adc.  327.  B  T.R. 
Dig.  is.  147.    4  Cruise  Dig.  31. 

ft)  Co.  Lit.  36.1).  iriCb.  (6)  Com.  Dig^  Fait.    Phil,  on 

(4)   Coiki.  Dig.,    Fait.,    A.  3.  Sy.  413  to  421.  4th  kT. 

10  ' 


Ch.  1*3  «^  general.  7 

« 

tihe  deed  from  the  defendant  in  that  deceitful  shape,  to  giveevi-  n*  Svtbkal 
deuce  of  the  hand-writing  of  the  defendant  himself.  (1)  ot  ContVacts. 

The  highest  kind  of  contracts  ttre  those  of  records  such  as 
judgments,  recognizances  of  bail,  statutes  merchant  and  staple,  and 
other  securities  of  the  same  nature,  entered  into  with  the  inter- 
vention of  some  public  authority;  as,  for  instance,  before  a 
court  of  record,  or  a  judge  thereof,  the  lord  mayor,  or  other 
competent  person.  On  account  of  which  mode  of  authenticating 
the  contract,  it  is  invested  with  certain  privileges  and  advan- 
tages not  incident  to  other  contracts,  and  which  will  hereafter  be  . 
noticed. 

We  shall  find  some  important  distinctions  between  the  diiFer- 
ent  descriptions  of  contracts,  which  have  occasioned  some  to  be 
considered  higher  and  preferable  securities  to  the  others.  These 
distincdons  almost  entirely  depend  on  the  more  deliberate  mode 
in  which  the  superior  contract  is  entered  into.  A  simple  or 
penal  contract  is  considered  as  made  without  so  much  deliberation 
as  a  deed ;  and  a  contract  of  record  is  considered  as  still  more  cau- 
tiously and  formally  framed,  as  well  as  to  have  been  sanctioned  by 
the  judge  or  magistrate  before  whom  it  was  acknowledged.  Simple 
contracts  are  often  entered  into  by  men  unadvisedly,  and  without 
sufficient  deliberation,  and  therefore  the  law  has  provided,  that 
such  a  contract  shall  not  bind  without  considerations;  but 
where  the  agreement  is  by  deed,  there  is  more  time  for  de- 
liberation; and  as  it  has  been  observed,  with  great  simplicity, 
bot^  at  the  same  time,  with  equal  truth,  when  a  man  passes  a 
thing  by  deed,  first,  there  is  the  determination  of  the  mind  to  do 
it,  and  upon  that  he  causes  it  to  be  written,  which  is  one  part  of 
deliberation;  and  afterwards  he  puts  his  seal  to  it,  which  is 
another  part  of  deliberation ;  and,  lastly,  he  delivers  the  writing 
as  his  deed,  which  is  the  consummation  of  his  resolution ;  and 
by  the  delivery  of  the  deed  from  him  that  makes  it  to  him  to 
whom  it  is  made,  he  gives  his  assent  to  part  with  the  thing  con- 
tained in  the  deed  to  him  to  whom  he  delivers  the  deed,  and 
tins  delivery  is  as  a  ceremony  in  law,  signifying  fiilly  his  good 
will  that  the  thing  in  the  deed  should  pass  from  him  to  the 
other.    So  that  there  is  great  deliberation  used  in  the  making  of 

deeds,  for  which  reascm  th^  are  received  as  a  lien  final  to  the 

■  III 

(1)   Tassel  v.  Brown,  Peake's    Nede  and  others,  id.  146.    Fitx« 
Rc^.    23. ;    and   see  Grellier  v*    gerald  v.  Slsee,  2  Campb.  K^» 
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•EicEj"*'^  party,  laid  are  adjudged  to  bind  him,  without  examining  for 
AfCoNTftACTf.  what  cause  or  consideration  they  were  made(l).  It  is  compe- 
tent to  the  parties  to  most  stipulations  to  secure  the  payment  of 
the  same  money,  or  performance  of  the  same  act,  either  by  simple 
contract^  by  deed^  or  by  record ;  and  the  difiPerences  between  the 
legal  effect  of  each  mode  of  contracting  depends  on  the  form,  and 
not  on  the  subject  matter  of  the  contract.  We  will  now  con- 
sider the  principal  legal  distinctions  between  each  of  these  modes 
of  contracting. 


Disdnctioas  be- 
tween each 
descriprioii  of 
contract. 


The  principal  points  in  which  a  deed  differs  in  effect  from  a 
parol  contract  are,  1st,  That  the  want  of  consideration  constitutes 
no  defence  at  law  to  an  action  on  such  deed  (2) ;  and  though  in 
equity  relief  may  sometimes  be  had  in  cases  of  surprise  or  catch- 
ing bargains,  or  in  favour  of  creditors,  yet  the  mere  circumstance 
of  a  bond  or  deed  having  been  given  voluntarily  without  con- 
sideration, constitutes  nogi'ound  for  relieving  the  party  himself  (3). 
Whereas  in  support  of  any  proceeding  on  a  simple  contract,  the 
creditor  must  prove  that  it  was  founded  on  a  sufficient  considera- 
tion (4) ;  and  though  the  defendant  in  an  action  on  a  deed  is  at 
liberty  to  avail  himself  of  any  illegality  in  the  consideration  or 
transaction,  yet  it  is  incumbent  on  him  to  state  the  objection  with 
precision  in  pleading ;  whereas  in  an  action  on  a  simple  con- 
tract, such  ground  of  defence  may  be  given  in  evidence  under 
the  general  issue  (5)*  2dly,  That  in  pleading  a  deed,  it  is  not 
necessary  to  shew  that  it  was  founded  on  any  consideration, 
except  in  setting  forth  conveyances  operating  under  the  statute 
'of uses  (6) ;  whereas  a  declaration  on  a  simple  contract  will  be 
bad  in  arrest  of  judgment,  unless  it  appear  therefrom  that  there 
was  a  consideration  co-extensive  with  the  promise  (7)-  3dly, 
That  the  party  to  a  deed  is  in  most  case  estopped  or  precluded 
from  controverting  any  statement  therein,  or  to  shew  that  it  was 
executed  with  a  different  intent  or  object  to  that  which  the  deed 


(!)  Sharrington  v.  Shotton^ 
Plowd.  308,  9.  Fallowes  v.  Tay- 
lor, 7  T.  R.  477.  Bunn  v.  Guy, 
4  East,  200.  Fonb.  on  Eq.,  2d  ed. 
347.  n.  f.     Toller,  1  ed.,  222,  3. 

(2)  Ante,  7. 

(3)  Fonbl.  on  Eq.,  2d  ed,  347., 
n.f.     Toller,  led.,  222,3. 

(4)  Jones  v.  Ashburnham,  4 
East,  403.  Rann  v.  Hughes, 
7  T.  R.  350.    7  Bro.  P.  C.  550. 


Parker  v.  Bavlis,  2  B.  &  P.  77. 

(5)FerraUv.Shaen^  lSaund.295. 
Tate  V.  Wellings,  3  T.  R.  538, 
Petrie  V.  Hanney,  3  T.  R.  424. 
2  Wils.  347.  1  Bla.  R.  445. 
7  T.  R.  477. 

(6)  1  Hen.  Bla.  261.  2  Stra. 
1229. 

(7)  Hutchinson  v.  Newson, 
7  T.  R.  348.  Jones  v.  A6hbllr^^ 
ham,  4  East,  45b. 
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hself  uqxyrts  (1),  except  indeed  in  caseg  of  dareu,  ftaud^  of  a  Scvbrai. 
lUegiJitjr,  which  defences  the  law  admits^  notwidistanduig  the  lfCo^^]^Acr%, 
security  has  the  i^eanince  of  having  been  deliberately 
£amed  (2).  4thly9  That  the  eflScacy  of  a  stipulation  by  deed, 
oonnot  be  a£fected  or  altered  at  law  by  any  subsequent  simple 
coDtracty  nor  can  the  party  be  discharged  or  released  from  the 
obligatioa  of  a  deed  by  any  subsequent  contract,  unless  by  a 
rdease  under  seal  (S).  Sthly,  That  a  deed  binds  the  heir  when 
named  (4),  and  a  devisee  of  real  estate  may  be  sued  in  debt, 
though  not  in  covenant,  on  such  a  deed  (5)«  Whereas  a  simple 
ootttract  creditor  has  no  remedy  at  law  m  any  case,  against  the 
real  estate  of  his  deceased  debtor,  though  in  some  cases  by  mar- 
shalling the  assets  (6),  or  where  the  debtor  died  a  trader^  relief 
may  be  obtained  in  equity  (7).  6thly,  That  a  deed  is  entitled 
topreference,  except  as  to  rent  due  on  a  parol  demise,  over  simple 
contract  debts,  in  the  course  of  payment  of  a  testator's  debts  (8) ; 
and  though  this  rule  does  not  obtain  in  case  of  bankruptcy,  when 
all  creditors  receive  a  divnAeTiAparipassu^  yet  by  means  of  a  mort- 
gage and  some  other  deed^  some  specific  security  may  frequently 
be  obtained,  or  right  to  prove  acquired,  which,  even  in  that  event, 
places  one  creditor  in  a  better  situation  than  he  would  otherwise 
have  been.  7thly,  That  a  deed  is  not  affected  by  the  statute 
of  limitations,  which  renders  it  necessary  for  a  simple  contract 
creditor  to  proceed  within  six  years  after  his  cause  of  action 
accrued  (9).  8thly,That  in  pleading  a  deed  it  is  in  general  neces- 
sary to  make  a  profert,  as  it  is  technically  termed,  of  the  deed, 
or  to  state  upon  the  record  some  excuse  for  the  omission  (10)* 
9tbiy^  That  in  case  of  a  deed,  when  a  profert  is  necessary,  the 
other  party  is  entitled  to  an  oyer  and  copy  (11);  a  right 
which  does  not  in  general  exist  in  case  of  simple  contracts  (12). 
lOthly,  That  if  a  deed  be  given  expressly  to  secure  a  pre-existing 


(1)  2  Bla,  C.  295.  Cowp.  3 
T.  R.  424,  438.  Com.  Dig. 
Estoppel.  1  Saund.  216.  n.  2. 
Willes,  9. 

(2)  Per  Buller,  J.,  Petrie  v. 
Hrtinay,  8T.R.  418. 

(3)  Co.  Lit.  222  b.  Siliber  v, 
Holland,  3  T.  R.  590.  Braddick 
V.  TbompsoD,  8  East,  346. 

(4)  Bac.  Abr.  Heir  {tnd  Ances- 
tor, F.  2  Saund.  136.  Piowd. 
^9,441.     2  Saund.  7.  n.4. 

(5)  3  &  4  W.  &  M.  c.  14. 
Bac.  Ab.  Heir,  P.      1  P.  Wras. 


99.    Wibon  y.  Knubley,  7  East, 
128. 

(6)  3  Woodes.  488. 

(7)  47  Geo.  3.   sess.  2.   c.  74. 

(8)  2  Bla.  C.  465.  Toller,  1  ed. 
22 1 .     Cox  V.  Joseph,  5  T.  R.  307. 

(9)  Cowp.  109.  1  Saund.  37,  8. 
21  Jac.l.  0.16.  Tidd.  6th  ed. 
19. 

(10)  10  Co.  92.  b.  1  Chitt/s 
Plead.  351.  3T.R.  151.  4  East. 
585. 

(11)  1  Saund.  9.  n.l. 

(12)  Tidd.  6th  ed.  618,  9. 
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II.  SiTiiAL      simple  ooDtraet  debt  due  ftom  the  oblknr,  it  will  at  lav  meice 
OP  Contracts,  the  latter^  and  prevent  him  from  suing  upcm  toe  same(]); 

though  if  the  deed  be  given  as  a  collateral  security,  <»  by  a  tUrd 

party,  it  will  not  have  that  operation.  (2) 

Debts,  or  contraets  qf  record^  being,  as  we  have  seen,  sanc- 
tioned in  their  creation  by  some  court  or  magistrate  having 
competent  jurisdiction,  have  certain  particular  {Hpoperties  dis- 
tinguishing them  as  well  from  simple  contracts  as  from  ipe- 
cialties. — Ist,  These  debts  or  contracts  cannot  in  pleading  be 
impeached  or  aflfected  by  any  supposed  defect  or  illegality  in 
the  transaction  on  which  they  were  founded ;  and  if  a  judgment 
be  erroneous,  that  circumstance  will  afibrd  no  answer  to  an 
action  of  debt  upon  it,  and  the  only  course  for  the  defendant  is 
to  reverse  it  by  writ  of  error  (S) ;  and  though  third  persons^ 
who  have  been  defrauded  by  a  collusive  judgment,  may  shew 
such  fi«ud,  so  as  to  prevent  themselves  fit>m  being  prejudiced 
by  it  (4),  the  parties  to  such  judgment  are  estopped  at  law 
from  pleading  such  a  plea,  and  must  in  general  apply  for 
relief  to  a  court  of  equi^  (5).  There  is,  however,  one 
instance  in  which  a  party  may  apply  to  the  common  law  court  to 
set  the  judgment  aside,  viu.  where  it  has  been  signed  upon  a 
warrant  of  attorney  given  upon  an  unlawful  consideration,  or 
obtained  by  fraud,  in  which  case^  as  this  is  a  peculiar  instrument ; 
affording  the  defendant  no  opportunity  to  resist  the  claim  by 
pleading,  and  frequently  given  by  persons  in  distressed  circum- 
stances, the  court  will  afford  relief  upon  a  summary  applica^ 
tiOn  (6).  Another  peculiar  property  of  a  contract  of  record,  —  its 
estistence,  if  disputed,  must  be  tried  by  inspection  of  the  record, 
entry  ot  reoogniEance,  Sic.,  and  not  by  a  jury  of  the  country  (7)v 
But  notwithstanding,  since  the  act  of  Union,  an  Irish  Judgment  is 
a  record,  yet  it  is  only  proveable  by  an  examined  copy  on  oath, 
atid  therefore  it  is  only  triable  by  a  jury  (8).     Another  quality, 


( 1 )  Drake  v.  Mitchell  and  others, 
3  East,  258,  9.    Cro.  Car.  415. 

(2)  Drake  v.  Mitchell  and  others, 
dEast,  251.  Com.  Dig.  Accord. 
6  Term  Rep.  176,  7.  2  Leon.  110. 

(3)  Moses  V.  Macferlao,  2  Biirr. 
1005.  Uaywardv.Ribban8,4Bast, 
311.  2  Lev.  161.  GUb.  ouU.  & 
T.  109.  Gab.  Debt,  412.  Ydv. 
155.    Tidd.  6ed.  1152. 

(4)  13  Eliz.  c,  5.      Mooie  v. 


Bowmaker,     2  Marsh.    392.      7 
Tkunt.  97. 

(5)  Id.    ibid.        Mathews    v. 
Lewis,  1  Aostr.  8. 

(6)  Doiigl.  196.  Cowp.  727. 
1  Hen.  Bia.  75.  Sembie  not  so  in 
Exchequer,  Mathews  v.  Lewis, 
1  Anstr.  7,  8. 

(7)  Tidd.  6  ed.  797,  8. 

(8)  Collins  V.  Ld.  V.  Mathew, 
5  East,  473. 
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and  one  of  the  "teost  important  i%  that  a  judgment^  when  u.  Sstual 
docketed,  binds  the  knd  as  against  subseqaent  purchasers  (1)^  orCoMTRACTg. 
and  such  a  judgment  and  recognizance  is  entitled  to  prefer- 
ence to  a  specialty  and  other  debts  of  an  inferior  nature  (2). 
Lasdy,  if  a  judgment  be  obtained,  expressly  for  a  simple  contract 
or  specialty  debt,  and  not  as  a  collateral  security,  the  inferior 
demand  is  merged,  ac<Sording  to  the  rule  transit  in  remjudicatam ; 
but  if  the  judgment  were  obtained  merely  as  a  collateral  security, 
the  creditor  retains  an  election  to  proceed  either  on  the  judg- 
ment or  inferior  security  (5).  This  concise  comparative  view 
of  the  diflferoit  kinds  c^  contracts,  and  their  relative  effect,  willr 
here  aiiffiee.  We  shall  hereafter,  when  we  consider  the  securities 
inddeot  to  trade,  have  oc^casion  to  examine  more  particularly  the 
dUferent  contracts  which  are  usually  adapted  in  commercial  a£Surs» 

Having  thus  considered  the  definition  and  signification  of  the  ^y^  of  definU 
terms  contract  and  agreement,  in  their  most  comprehensive 
senses  and  the  general  sorts  or  descriptions  of  contracts,  and 
their  respective  distinguishing  properties,  we  will  now  proceed 
to  consider,  in  their  natural  order,  the  different  parts  of  the  com- 
prehensive definition  already  given,  and  which  we  shall  find  in 
general  affect  every  description  of  contract  (4).  They  consist 
of,  1st,  The  agreement ;  2dly,  The  consideration ;  Sdly,  The  thing 
to  be  done  or  omitted. 

Ist,  An  agreement  or  consent  is  an  act  of  reason,  accom- 
panied with  deUberatibn  of  the  mind,    weighing  as  in  a  bar 
lance  the  good  alid  evil  6n  both  sides.     It  imports,  1st,  A  moral 
p6wer  of  consent;   Sdly,  A  physical  power  to  consent;   and,, 
sdly,  A  serious  and  free  use  of  those  powers  (6).      There  in.  Cafacitt 
must  necessarily  be  at  least  two  parties  to  a  contract,    of  ^®  c**""'***'^- 
sufficient  mental  ability  to  contract,  and  each  of  the  parties 
must,  in  fiict,  assent,  or  there  is  no  contract.     We  will,  under 
this'head,  consider  the  C£ipacity  of  the  contracting  parties,  and  in 
whose  &your  a  contract  may  be  made,  and  the  nature  of  the 
assent  required  by  law.     All  persons  are  by  our  law  capable  of 
contracting  for  themselves,  except  infiuits,  ideots,  lunatics,  per-    . 
scms  rendered   insensible   by  intoxication,  femes  covert,  and 
persons  under  duree^  or  illegal  imprisonment;  and  these  In- 
otpadties  we  will  separately  consider.  (6) 

(1)  Tidd.  6  ed.  966,  7.  258. 

(2)  6  T.  R.  384.     Tid*  6  ed.  (4)  Powel.    1  Fonbl. 
^W.  (5)  1  Fonbl.  45. 

(3)  Drake  v.  Mitchell,  3  East,  (6)  1  Powell,  10.     1  FqaW.  67. 
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in.  CAFAcirr       "jTig  circumstances  wUoh  accompanied  the  formation  of  a 

TO  CONTRACT^  .  _  .    i  i_  Jl     j  '      •  i 

|.  imfiititi.         contract  are  m  general  material  to  be  attended  to,  m  order  to 

ascertain  its  force  and  efficacy.    For  as  some  securities,  by  which 
the  intention  of  the  contracting  parties  may  be  dedared  and 
evidenced,  are  in  their  own  nature  obligatory,  so  in  other  cases, 
where  no  such  securities  exist,  the  consideration  or  motiye  for 
entering  into  the  contract  must  be  regarded,  in  order  to  determine 
whether  it  is  obligatory  or  not.     Of  the  three  spedes  of  secu- 
rities, the  general  properties  of  which  have  been  already  pointed 
out,  namely,  such  as  are  of  record,  under  seal,  or  not  under 
seal,  it  will  have  been  observed,  that  the  two  former  spedes,  on 
account  of  the  solemnities  observed  in  their  creation,  are  entitled 
to  certain  privileges,  which  are  denied  to  other  contracts  of  a 
less  solemn  and  ddiberate  description.     So  a  material  distinc- 
tion exists  with  respect  to  the  binding  force  of  each  of  these 
securities  on  a  person  under  age.     And  in  considering  the  law 
by  which  it  is  to  be  determined,  whether  an  infant's  contract  is 
obligatory  or  not,  we  propose  to  examine  the  subject  in  two 
points  of  view,  viz. :  Jirst^  with  reference  to  the  security  given ; 
and^  secondly^  the  consideration  for  the  contract.    First,  we  shall 
consider  the  effect  of  a  contract  of  record  as  a  statute  merchant^ 
statute  staple,  or  recognizance,  given  by  an  infant;  afterwards, 
of  the  effect  of  a  bond,  single  bill^  bill  of  exchange,  promfssory 
note,  or  account  stated ;   secondly,  of  a  contract  by  an  infant 
for  necessaries,  or  instruction;    of  a  trading  contract;    of  a 
cause  of  action  ex  delicto ;   of  an  instrument  which  the  in&nt 
was  compellable,  in  law  or  equity,  to  execute ;  and,  lastly,  we 
shall  treat  of  the  consequences  of  the  invalidity  of  an  infant's  con- 
tract, how  it  may  be  avoided  or  confirmed,  and  whether  the  in- 
validity of  it  can  be  taken  advantage  of  by  third  persons. 

A  contract  which  the  law  denominates  of  record^  as  for  in- 
iStance,  a  statute  merchant,  statute  staple,  or  recognizance,  on 
account  of  its  being  acknowledged  in  a  court  of  record,  or  before 
a  1^1  authority  appointed  for  the  purpose,  is  absolutely  bind- 
ing upon  an  infant,  unless  he  should  reverse  it  by  audita  querela 
during  his  minority  (1).  The  securities  just  mentioned  being  of 
a  judicial  nature,  and. entered  into  before  persons  who  are  pre- 
sumed in  law  to  be  competent  judges  of  the  sufficiency  of  the 
parties  to  them,  it  would  be  beneath  the  dignity  of  the  tribunal 


(1)  Co.  Lit.  380.  b.      Moore.     ^^Ih.     2  BuUtr.  320.      12  Ca. 
76.     2Rol.Abr.  15.     2  Inst.  483     122.     Yclv.   155.     3  Mod.  229. 
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to  allow  tfaem  to  be  questioned  by  any  other  means  thati  by  aii  III-  Ca^acitt 
audiia qaereloj  brought  expressly  for  the  purpose;  upon  which  ^^^bifaiia!^^^ 
process  the  question  of  in&ncy  is  to  be  tried  by  the  inspection 
ind  examinaticm  of  the  court  itself  before  which  the  complaint 
16  prefierred,  and  notby  ajury  (1).    Whether^  indeed,  if  the 
m&nt  should  come  of  age  before  he  has  taken  any  measures  for 
leversing  the  secari^,  it  may  not  be  afterwards  set  aside,  seems 
at  (me  time  to  have  been  questioned  (2) ;  but  it  is  now  fully 
settled,  that  if  he  do  not  reverse  it  during  his  minori^,  the  se- 
cnrity  becximes  absolutely  binding ;  because  the  opportunity  of 
trying  by  inq>ection  is  lost,  and  the  law  will  not  allow  the  ques- 
tion  of  infimcy  to  be  referred  as  matter  of  fact  for  the  consider-* 
ation  of  a  jury,  where  it  would  operate  to  defeat  a  judicial  act(3)» 
So  if  an  in&nt  proceed  by  audita  querela  to  reverse  a  reoog<- 
nimnoe,  and  the  jnc^;es,  upon  inspection,  find  him  within  age^ 
and  adjudge  the  recognizance  to  be  void,  and  discharge  the 
iniani;  but  the  ccmusee  afterwards  reverses  the  judgment  in  the 
audiia  querela  for  error;  and  before  the  reversal,  the  cogniaor 
attains  his  full  age,  no  fresh  audita  querela  can  be  brought  to 
reverse  the  recognizance ;   although  the  court  below,  b^re 
which  the  first  audiia  querela  was  brought,  decided,  on  inspec- 
tion, that  the  party  was  an  in&nt  at  the  time  of  entering  into 
the  contract  (4).    For  the  better  opinion  seems  to  be,  that  where 
a  second  audita  querela  is  brought,  whether  it  is  before  the  same 
or  before  another  court,  the  judgment  upon  it  must  be  grounded 
upon  a  fresh  inspection,  and  cannot  depend  upon  the  inspection 
which  was  had  when  the  first  writ  of  audita  querela  was  pro- 
ceeded upon  (5).    But  if,  on  the  infimt's  age  being  inspected  by 
the  judges,  it  be  found  that  he  is  within  age,  and  be  recoiled 
accordingly,  the  formal  judgment  of  reversal. may  well  be  given 
after  the  period  of  in&ncy  is  expired,  and  although  the  infimt 
should  happen  to  die  before  judgment  has  been  entered  (6). 
The  same  rules  apply  with  regard  to  a  fine  levied,  or  a  recovery 
suffered  by  an  infant.     An  infant  is  incapable^  by  law,  of  being 


'(1)  See  last  note. 

(2)  See  Co.  Lit.  380.  b.  Vide 
Cio.Jsc.59.    Telv.  88. 

(3)  Co.  Lit.  380.  b.  2  Inst. 
673.  Com.  Dig.  Enfant,  C.  11. 
and  cases  in  next  note. 

(4)  1  And.  25.  228.  n.l  BendL 
£0.  pi.  123.  Dyer,  232.  pi.  9. 
Moore,  75—460.     2  And.  158. 


10  Rep.  43.  a.  Not,  16.  Yelr. 
88.  2  Bulst.  320.  F.  N.  B.  105 ; 
but  see  Randal  v.  Wale,  Cro. 
Jac.  59. 

(5)  Vide  Yelv.  88.  Com.  Dig. 
Trial,  B.  1 .  But  see  also  Cro.  Jac. 
59.    Co.  Lit.  380.  b.  in  raargine. 

(6)  Moore»  884.  Keswick's 
Case,  Co.  Lit.  380.  b. 
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III.  CAfAciTT   ooffnixor  in  a  fine;    BntifaniniiintshoiildbepenmttedtoleTy 

to  CONTRACT,  *',  ii-.  «!;,^«.« 

1.  infiott.         oiie>  and  no  measures  be  taken  for  a  reyersal  of  it  (whidi  must^ 

in  thk  casei  be  by  writ  of  error,  and  not  by  audita  querela) 
daring  his  minori^,  the  fine  will  for  ever  afterwards  stand  good; 
because^  in  this  case  also^  the  fact  of  iniancy  can  only  be  tried 
fay  an  inq)ection  of  his  person  in  open  court ;  rum  testium  Ustimch 
nio,  nonjuratarum  veredicto  sedjudids  intpecticne  uilumimodo{\). 
If  the  fact  of  infimcy  were  permitted  to  be  tried  by  any  other 
mode  than  by  the  personal  in^>ection  of  the  in&nt  in  a  court  of 
record,  ayenpents  might  be  made  many  years  after  a  security 
c^  t^is  nature  had  been  entered  into,  that  the  person  who 
acknowledged  it  was  at  the  time  an  infimt,  by  which  means  the 
credit  of  such  instruments  would  be  much  lessened,  and  great 
confiision  introduced  (2).     Where,  indeed,  an  infimt  does  a 
judicial  act  by  attorney  (as  in.  cases  ^here  personal  appearance 
in  court  is  not  required  by  law),  the  record  may  be  avoided  at 
any  time  by  writ  of  errm*,  for,  as  an  infimt  is  incapable  of  ^h 
pointing  an  attiMmey,  the  foundation  of  the  proceeding  finis j  and 
it  may  be  tried  by  a  jury,  whether  the  party  was  an  infant  or 
not  at  the  time  of  app<Mnting  the  attorney  (S).    Nor  can  any 
analogy  be  drawn  betw^n  a  statute  merchant  or  statute  staple 
and  the  cmlinary  case  of  a  warrant  of  attorney  to  ccmfess  a  judg- 
ment, which  takes  place  inter  privatos^  and  would,  if  given  by 
.    an  infimt,  be  ordered  to  be  delivered  up»  on  an  application  to 
the  court;  for  a  warrant  of  attorney  to  confess  judgment,  given 
by  an  infimt,  is  absolutely  void  (4).    An  audita  querela  lies, 
although  the  statute  may  not  have  been  certified  in  any  court  (5). 
Qn  the  trial  by  inflection,  the  court  may  avail  themselves,  not 
only  of  the  perscmal  appearance  and  demeanour  of  the  in&nt, 
but  also  of  an  examination  of  him  upon  oath,  on  the  voir  dire, 
and  the  testimony  of  his  parents,  and  any  vouchers  which  may 
be  necessary.  (6) 


(1)  1  Inst.  380.  b.      12  Rep. 

(2)  12  Coke's  Rep.  122. 

(3)  Tidd'8  Practice,  5  ed.  1 161. 
1 30 1 .  Appearance  of  plaintiff  io- 
bnt  by  attorney  in  personal  actions 
aided  by  21  Jac.  1.  c.  13.  Tidd. 
946. 

(4)  Saundeison  v.  Marr«  1  Hen. 
Bla.  75.     Chambers  v.  Burnett, 


Imp.  C.  P.  612.    Tidd.  572. 

(5)  And.  228.  3  Bulstr.  307. 
Com.  Dig.  And.  Quer.  S.  2.,  and 
see  that  it  lies  by  an  ipfuit  bail 
after  judgment  given  on  Uie  second 
scire  fii.  Yelv.  155.  Cro.  Jac 
646.    Co.  Ent.  87,  88. 

(6)  2  RoU  Abri^.  573.  Pal- 
mer, 326.  See  3  Mod.  229.  Loyd 
▼.  Eagle,  Carthew.  278. 
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liext  in  degree  to  tbeie  securitiefi  wUch  are  classed  in  law  as  m.  Capacity 
mMm  of  record,  are  those  which  take  effect  firom  their  being  ,7i^^.'^'''^' 
sealed  and  dehvaredy  as  deeds  and  qpecialty  contracts.    These 
lest  are  not  as  such  absolutely  bindhig  on  an  infismt ;  for  al- 
thon^  in  general,  a  party  to  a  deed  is  estopped  from  shewing 
diat  it  was  not  founded  upon  a  suffident  consideration,  yet  in 
the  case  of  an  infant,  the  nature  of  die  debt,  or  other  consider^ 
ation  which  formed  the  inducement  for  his  entering  into  it,  is  in 
sH  cases  to  be  regarded,  in  order  to  ascertain  whether  he  is  liable 
upoa  it  or  not.     Thus,  an  infimt  may  give  a  single  bond  or  Deeds,  bends, 
obligation,  without  a  penalty,  for  the  payment  of  a  sum  due  ^ctToTin^ 
from  him  for  necessaries  (the  meaning  of  which  term  will  be  whether  vtUd  or 
explained  hereafter)  (1).    Therefore^  if  a  single  bill  be  given  for  '^' 
necessaries,  it  operates  as  a  merger  of  the  simple  contract  debt ; 
and  if  a  promise  should  be  made  by  the  debtor  after  he  comes 
of  age,  an  action  is  not  maintainable  on  this  promise,  but  it 
should  be  founded  on  the  deed  (2).     But  a  bond  or  writings 
with  a  penalty  (S),  or  conditioned  for  the  payment  of  money  and 
interest  (4),  is  absolutely  void,  because  the  law  considers  that 
such  a  security  is  apparently  prgudicial  to  the  infant,  and  that 
it  might  be  the  mews  of  obli^g  him  to  pay  more  than  is  really 
du^  in  respect  of  those  debts  which  the  law  allows  him  to  con- 
tract.   And  although^  by  some  statutory  provisionsj  the  plainti|( 
in  an  action  on  a  bond  with  a  penal^,  may  be  compelled  to 
accept  the  sum  really  due,  in  discharge  <^  the  action ;  yet  to 
many  purposes  the  penalty  constitutes  the  debt  at  law,  and 
therefore  the  law  considering  the  infimt's  incapaci^  to  bind  him- 
self in  a  contract  with  a  penalty,  remains  uncnanged.    I^  there- 
fore^ a  bond  i^ith  a  penalty  be  ^ven  for  necessaries,  the  original 
debt  is  not  merged,  and  the  creditor  may  sue  for  it  accordingly; 
a  bond  with  a  penalty  can  only  be  confirmed  after  the  debtor 
has  attained  his  full  age,  by  another  deed  of  as  great  an  efficacy 
as  the  bond  itself  (5).     So  with  respect  to  those  simple  contract 
securities  which  carry  in  themselyes  internal  evidence  of  a  con- 
nderaticm,  they  are  not  absolutely  binding  upon  infimts ;  but  if 
they  are  available  at  all,  the  nature  of  the  debt  or  consideration 

(1)  See  Co.  Lit.  172.  and  note        (3)   Co.  IdL  )72.a.    Bayliis  v. 

2  there.     1  BjoI.  Ahr.  729.  pi.  8.  Benby,  3  M.  &  S.  477.  and  see  as 

Moore^    679.      Cro.   fiUs.   920.  to  interest,  2  Inst.  88, 9.  st.  Mer- 

Godb.  219.     March,  145.    Cap-  tpn,  c.  6.    4  T.  R.  363. 
perv.r^venal,  BuUer'sNisiPrius,        (4)  Id.  ibid,    ilsher  v.  Moul» 

155—178.,    3  Keb.  798.  sey^  8  East,  330. 

'  (2)  Baiter's  Niai  Prius,  155.  (5)  3  M.  &  S.  477.   ' 
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ni.  Ca^acxtt   lor  which  ibey  were  given  must  be  the  crSfceridn  of  theit^  validity. 

L^iofiutt^^^^'    Indeed  it  has  been  considered,  that  a  bill  of  exchange^  or  nego- 

ciable  security,  is  in  no  case  binding  upon  an  infant^  even  as 
between  the  original  parties^  and  although  given  for  neces* 
saries  (1);  and  it  is  clear,  that  it  is  not  binding  as  against  the 
infant  in  the  hands  of  a  third  party,  to  whom  it  may  have  been 
n^[Ociated  (3) .  If  given  for  a  debt  contracted  in  trade,  it  is  clearly 
invalid  as  against  the  in&nt,  even  between  the  original  parties  (S)  • 
The  rule^  however,  does  not  apply  to  enable  an  acceptor  to 
avail  himself  of  the  infancy  of  the  drawer,  in  answer  to  an  action 
brought  by  the  indorsee  (4) ;  and  if  a  bill  be  accepted  after  the 
infiuit  has  attained  his  full  age^  it  is  of  course  available  against 
him,  although  drawn  during  his  minori^  (5).  But  an  infant  is 
not  liable  on  an  account  stated ;  for  the  law  will  not  give  him 
credit  for  accurate  computation  (6).  Nor,  as  it  should  seem,  is 
he  liable  on  a  promissory  note,  either  as  being  negociable  or  as 
affording  evidence  of  the  existence  of  a  debt  (7)  •  To  say  that 
an  infant  is  liable  upon  an  instrument  made  during  his  minority, 
which  operates  as  an  admission  of  a  debt,  would  defeat  the  laws 
which  are  intended  for  his  protection.  It  seems  clear,  therefore, 
that  be  Is  not  concluded  by  such  an  admission,  but  that  the  con- 
sideration may  be  entered  into;  and  that  if  infancy  should  be 
pleaded,  the  evidence  to  support  the  security  must  be  given  by 
the  party  seeking  to  enforce  it. 

The  nature  of  the  debt,  or  of  the  consideration  for  the  agree- 
ment, being  thus  established  as  the  criterion  of  the  infantas  lia- 
bility on  a  contract  in  paiSf  that  is,  on  one  which  is  not  of  re- 
cord, we  propose  to  consider  for  what  things  an  infant  may  or 
may  not  make  himself  liable  on  such  a  contract.  Tlie  distinction 
has  been  said  to  be,  that  those  contracts,  which  are  necessarily 
beneficial  to  an  infant,  are  absolutely  binding  upon  him,  as  well 
during  his  minority  as  afterwards  'y  but  that  all  others  are  either 
void  or  voidable.     And,  first,  of  those  contracts  which  the  law 

(1)  Williamson  v.  Watts,    1     Id.  307. 

Campb.  552,  553.  note.    4  E»p.  (4)  Taylor  v.  Croker,    4  Esp. 

188.  Holt, C.N. P. 78, 9.  Sel.Nwi  187. 

Prius,  4  ed.  287.    See  1  T.  R.  40.  (5)  Stevens  v.  Jackson,  4  Campb. 

and  Chitty  on  Bills,  5th  ed.  22.  164.     6  Taunt.  106. 

(2)  See  the  cases  collected,  (6)  Trueman  v.  Hurst,  1  Ter. 
Chitty  on  Bills,  22.  Rep.  40.  see  2  Stark.  Rep.  36. 

(3)  Williams  V.  Harrison,  Carth*  (7)  See  the  authorities,  supra 
160«     3  Salk.  197.     Com.  Dig.    note  U 

Enfant,  C.  2.    4  X^unt.  468,    3 
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ooDsidas  necessarily  beneficial,  and  which  are  therefore  binding  m.  CArAcirr 
on  tbeiD&nt.     An  infant  may  bind  himself,  says  Lord  Coke,  to  [**^JiI^^"- 
pay^Jiis  necessary  meat,  drink,  aj^rel,  necessary  physic,  and 
soeh  odier  necessaries,  and  likewise  for  his  good  teaching  and 
ostroction,   whereby  he  may   profit   himself  afterwards   (!}• 
This  rule  is  providently  intended  for  the  benefit  of  the  infimt; 
that  he  may  be  enabled  to  gain  credit  for  such  things  as  are 
suited  to  his  degree  and  station.     From  the  words  which  Lord 
Coke  adepts,  it  may  be  collected,  and  is  now  settled  law,  that 
the  term  necessaries,  as  here  used,  is  a  relative  one ;  and  that 
whether  an  infant  is  liable  or  not  upon  any  particular  contract 
as  for  necessaries,  must  be  determined  by  his  age,  fortune,  con- 
dition, and  rank  in  life.     His  liability  is  not,  indeed,  confined  to 
such  things  as  are  merely  necessary  for  his  existence ;  nor  does 
it  e&tend  beyond  such  as  are  suited  to  his  circumstances  (2). 
Thus,  as  it  has  been  justly  observed,  a  distinction  is  to  be  made, 
in  considering  whether  articles  are  necessaries  or  not,  between 
the  son  cfsL  nobleman  and  a  gentleman,  or  one  in  a  more  humble 
sphere;  and  also,  in  point  of  age  and  education,  as  between  a 
person  under  age  at  college  or  in  one  of  the  inns  of  court  (S). 
Liveries  ordered  by  a  captain  in  the  army  for  his  servant  have 
been  considered  necessaries  (4) ;  but,  in  the  same  case,  the  de^ 
fendant  was  held  not  liable  for  cockades  furnished,  at  his  request, 
to  the  soldiers  of  his  company  (5).     Regimentals  supplied  to  a 
member  of  a  volunteer  corps  may  be  recovered  for  as  neces- 
saries (6V    So,  if  an  infimt  be  married,  he*  is  liable  for  necessaries 
furnished  to  his  wife  and  children,  — -  their  interest  being  con- 
sidered as  identified  with  his  own  (7).     But  articles  furnished  in 
order  for  the  marriage  are  not  regarded  as  necessaries  (8).     In 
a  late  case  it  was  decided,  that  a  chronometer  could  not  be 
admitted  into  die  rank  of  necessaries  for  a  lieutenant  in  the 
nayy,  where  the  defendant  was  not  in  commission  at  the  time  it 
was  supplied,  and  no  circumstances  appeared  to  justify  the  con- 
clusion that  it  was  necessary  for  him  (9).    The  question,  with 
respect  to  what  things  are  necessaries,  must  be  determined  by 

(1)  Co.  Lit.  172.  a.  (6)  Coates  v.  Wilson,  5  Esp. 

{2)  %T.  R.  578.  and  see  also  152. 

2T.lLi59.     4T.R.363.  (7)  I  Strange,  168.     Turner  v. 

(3)  Carter,  215.     Bac.  Abr.  tit.  Frisby,  Bui.  Ni.  Pri.  155. 
lofaucv  and  Age,  1. 1.  3  vol.  594.  (8)  Id.  ibid. 

(4)  'Hands  v.  Sljney,  8  Terra  (9)  Pecolles  v.  Ramsay,  Holt's 
Rep.  578.  Rep.  77.    The  article  was  charged 

(5)  Id.  ibid.  at  jf  68. 
roL.  III.                                   c 
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iiK  Capaci^v^   the  actual,  not  the  apparent,  curcmnstances  of  the  infiyit;  and 
i^lofimsl^^^'    therefore  it  is  incumbent  <m  a  party  giving  credit  to  him,  to 

ascertain  his  situatiouy  and  to  be  prepared  to  prove  it  at  a  trial 
to  the  satisfaction  of  the  jury  (1).  The  rule  of  kw  upon  the 
subject  must  be  laid  down  in  this,  as  in  every  other  case,  by  the 
judge  at  the  trial ;  but  the  question  being  compounded  of  matter 
of  fact  as  well  as  of  law  is  ultimately  to  be  referred  to  the  con- 
sideration of  a  jury.  Where  an  infismt,  who  was  proved  to  have 
been  in  the  employ  of  a  bargemaster,  was  aought  to  be  charged 
for  clothes  supplied  to  him,  but  no  sufficient  evidence  was  con- 
ceived to  have  been  given  that  the  defendant  was  in  need  of 
dbthing  at  the  time  of  the  order,  or  that  the  articles  fiinushed 
were  suitable  to  his  condition  in  life,  or  that  he  h<^  miJ  income 
to  enable  him  to  pay  for  them ;  for  want  of  which  proof  the 
plaintiff  was  nonsuited :  The  nonsuit  was  afterwards  set  aside  by 
the  Court  of  King's  Bench,  on  the  ground  that  the  question  was 
not  so  purely  and  exclusively  a  matter  of  law,  but  that  scxne  con- 
sideration might,  under  the  circumstances,  have  been  submitted 
to  a  jury  (2).  As  comprdiended  under  the  term  necessaries,  in 
its  legal  acceptation,  money  advanced  to  an  infimt  to  release  him 
out  of  custody  from  process  of  execution,  may  be  recovered 
back  (3)  s  or  money  advanced  to  release  him  from  custody  under 
mesne  process,  provided  the  debt  for  which  he  was  arreted  was 
contracted  for  necessaries  (4)  •  And  it  seems,  that  a  person 
under  age  is  liable  for  money  paid  and  expended  for  him  in  the 
Money  lent,  &c.  purchase  of  necessaries  (5).    But  he  is  not  liable  for  monqr 

lait,  although  laid  out  in  the  purchase  of  necessaries ;  for,  in  this 
case,  the  contract  arises  on  the  loan,  and  the  same  principle 
which  precludes  him  from  binding  himself  by  a  contract  for 
articles  which  are  not  necessaries,  must  protect  him  also  from 
liability  for  money  lent  which  he  might  afterwards  dispose  of  in 
any  manner  that  he  thought  proper  (6).  The  consequence  of 
this  doctrine  is,  that  where  part  of  a  debt  sought  to  be  recovered 
is  for  money  lent  to  an  infant,  and  the  residue  for  necessaries. 


(1),  Ford  V.  Fothergill,  Peake's 
Rep.  229.     1  Esp.Rep.  211. 

(2)  Maddox  v.  Miller,  1  Maule 
&  Selw.  738.  Hands  v.  Slaney, 
8  T.  R.  578.  Fothergill  v.  Ford, 
Peake^  229.  Borinsale  v.  Greville, 
2  Bla.  Rep.  1325.  RaiDsford  v. 
Fenvrick,  Carter,  215.  Macherell 
y.  Bachelor,  Gouldsborough,  168. 

(3)  Clarke  V.  Leslie,  5£sp.28. 


Vide  13  East,  6. 

(4)  Id.  ibid.  See  also  as  to  a 
charge  of  bastardy,  8  £ast^  330. 
Fisher  v.  Mowbray. 

(5)  5  Mod.  368.  10  Mod.  67 > 
12  Mod.  197.  and  case  next  note. 
See  Palmer's  Ilep.  528. 

(6)  2  E8p.*Vi72.  n.  Robert  v. 
Rounth,  1  Salk.  279. 
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but  die  litter  dMntad  ift  less  tlmil  40b.,  imd  the  jury  find  damages  in.  Ca^acitt 
fiyr  the  pfauDliff  tinder  that  amount,  the  defendant  residing  in  i."*^^"^"' 
MUdiesex  «t  the  time  of  the  action  brought,  and  liable  to  be 
MBnnidiied  to '  the  connty  court  there,  is  entitled  imder  the 
sifltate  ^3  €*eo.  9.  c.  SS«  s.  19«  to  enter  a  suggestion  on  the  roll 
to  that  eflbct,  «ititlmg  him  to  double  eosts  of  soit  (1).  Bui 
although  an  infimt  is  not  liable  at  taw  for  money  lent,  even 
vhere  he  afterwards  applies  it  to  pay  for  necessaries,  yet,  in  a 
couit  of  equity,  the  lender  will  be  entitled  to  stand  in  the  place 
of  the  tradilor  Ibr  necessaries,  «nd  to  recoyer  there  against  the 
inftnt  ai  the  creditor  might  have  recovered  at  law  ( 2).  Money 
advanced  in  order  to  enable  the  infimt  to  live  in  habits  of  prosti- 
tution eatunot'cf  course  be  recovered  back  (8).  Where  an  action 
was  thought  to  recover  back  money  which  had  been  paid  to 
liberate  an  infimt  from  airest  in  Scotland,  it  was  held  necessary 
for  the  defendant,  in  order  to  establish  a  plea  of  infimcy,  as  a  bar 
to  the  acdon,  to  show  that  the  facts  would  have  afforded  a  de- 
fiooe  by  the  kw  of  Scotland,  in  which  country  the  cause  of 
action  accrued.  (4) 

In  decidlnir  upon  the  infant's  liability  for  necessaries,  it  fire-  ^^f*^  i^ins 

,      ,     ^      *^  .1111  ^  with  their  pa- 

quently  becomes  necessary  to  consider  whether  they  were  not  rents,  etc. 
fiimiahed  on  the  credit  of  the  parent,  or  of  some  other  par^ 
under  whose  protection  or  power  the  infimt  lives.  Where 
credit  k  gi^en  to  the  parent,  and  not  to  the  infant,  the  infant 
is  not  liable;  nor  cm  he,  while  living  under  the  roof  of  his 
parent  who  provides  every  thing  whidi  in  his  judgment  appears 
to  be  proper,  biod  himself  to  a  stranger,  even  for  such  articles 
as  might,  under  other  circumstances,  be  deemed  necessaries  (5). 
With  respect  also  to  the, parent,  although  the  relation  in  which 
he  has  placed  his  child  may  prima  Jade  appear  to  justify  his 
being  credited  for  necessaries,  yet  where  he  allows  a  son  a  rea- 
sonable sum  for  his  expences,  he  is  not  liable  for  necessaries 
ordered  by  him  (6) ;   and  where  a  tradesman  has  supplied  a 

• 

(1)  Bateman  V.  Smith,  14  East,  (5)  Per  Gould,  J.,  Bainbridge  v. 
302.  Pickering,  2  Bla.  Rep.  1325.  Bor- 

(2)  See  1  P.  Wms.  558.  482.  rinsale  v.  Greville,  per  Bailey,  J., 
See  1  Vesef»  249*  Somerset  Smn.  Assizes,  1810,  MS^ 

(3)  Clarke  v.  Leslie,  5  Esp.  Beale  v.  Leave,  C.  P.  Lond.  Sitt. 
Rep.  28. ;  and  see  as  to  expensive  after  U.  T.  51  Geo.  3.  per  Sir  J. 
dresses  for  a  woman  of  the  town,    Mansfield,  C.  J.  Ford  v.  Fother- 

Campb.  553.  gili,  Peake's  Rep.  229. 

(4)  Male  v.  Robert,  3  Esp.  (6)  Crantz  v.  Gill,  2  Esp.  Rep* 
Rep.  1C3.  471. 

c  2 
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in.  Capacitt  young  man  with  clothes  to  an  extravagant  extent,  he  cannot  sue 
I?  infiuite!^*^^*   ^®  father,  for  any  part  of  his  demand  ( 1 ) .     In  a  late  case,  where 

a  parent  was  sought  to  be  charged  for  regimentals  furnished 
to  his  son,  the  lord  chief  justice  left  it  as  a  question  for  the  jury 
to  consider,  whether  they  could  infer  that  the  order  was  given 
by  the  assent  and  with  the  authority  of  the  fiither.     He  said^ 
that  <'  a  father  would  not  be  bound  by  the  contract  of  his  son, 
.  unless  either  an  actual  authority  were  proved,  or  circumstanoea 
appeared  from  which  such  an  authority  might  be  implied.  Were 
it  otherwise,  a  fiither  who  had  an  imprudent  son  might  be  pre- 
judiced to  an  indefinite  extent;  and  it  was  therefore  necessary 
that  some  proof  should  be  given  that  the  order  of  a  son  waa 
made  by  the  authority  of  his  father.     The  question^  therefore^ 
for  the  consideration  of  the  jury  was,  whether,  under  the  circum- 
stances of  the  particular  case,  there  was  sufficient  to  convince 
them  that  the  defendant  had  invested  his  son  with  such  autho-> 
rity.     He  had  placed  his  son  at  the  military  college  at  Harlow, 
and  had  paid  his  expences  whilst  he  remained  there.    The  8on» 
it  appeared,  then  obtained  a  commission  in  the  army,  and  hav- 
ing found  his  way  to  London,  at  a  considerable  distance  from 
his  father's  residence,  had  ordered  regimentals  and  other  arti- 
cles suitable  to  his  equipment  for  the  Ekist  Indies.     If  it  had 
appeared  in  evidence  that  the  defendant  had  supplied  his  son 
with  money  for  this  purpose,  or  that  he  had  ordered  these  arti- 
cles to  be  furnished  elsewhere,  either  of  those  curcumstanoes,'' 
the  learned  judge  observed,  ^<  might  have  rebutted  the  presump- 
tion of  any  authority  from  the  defendant  to  order  them  from  the 
plaintiff.     Nothing,  however,  of  this  nature  had  been  proved ; 
and  since  the  articles  themselves  were  necessary  for  the  son>  and 
suitable  to  that  situation  in  which  the  defendant  had  placed  him, 
it  was  for  the  jury  to  say,  whether  they  were  not  satisfied  that 
an  authority  had  been  given  by  the  defendant.'*     After  his  lord- 
ship had  fiilly  commented  upon  all  the  circumstances  of  the  case, 
the  jury  found  in  favour  of  the  plaintiff  (2).     I  have  understood, 
although  the  fact  did  not  appear  in  evidence  in  this  cause,  thai 
there  b  a  useful  regulation  at  the  military  college,  that  trades* 
.men  shall  not  give  credit  to  the  young  gentlemen  there  without 
the  consent  of  their  superiors.     It  should  fuither  be  observed^ 
that  although  in  a  particular  case  credit  may  have  been  given  to 
a  minor,  and  not  to  his  parent,  yet  the  latter  may  be  responsible 

(1 )  Simpson  v.  RobertsoD,  1  Usn.         (2)  Baker  v.  Keen,  2  Stark.  Rep. 
Rep,  17.  501. 
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in  a  cased  finad.     Thos  where  goods  were  supplied  to  a  minor  in.  Catacitt 
on  a  fisodolnit  representation  by  his  fiither,  that  he  was  about  ^"jnftnts/^* 
to  fdrnquiah  business  in  fiivour  of  his  son,  although  the  credit 
was  giren  to  the  son,  the  fiither,  dealing  with  the  proceeds,  was 
Ud  responsible  in  assumpsit  for  goods  sold  and  delivered,  (1) 

The  liability  of  an  infant  for  instruction  furnished  to  him,  instructioo. 
must,  it  dioald  seem,  be  decided  by  the  same  rules  as  would  be 
admitted  to  determine  whether  he  is  liable  upon  any  other  con- 
tiBCt^  aa  for  necessaries  (2).  Without  that  instruction  which  is 
suited  to  his  degree  and  station,  the  infant  would  be  deprived 
of  all  means  of  improving  his  condition,  or  even  of  enjoying,  ad« 
vantBgeonsly  for  himself  those  circumstances  in  which  he  is 
already  placed.  It  seems  clear,  therefore,  that  such  instruction 
is  to  be  admitted  into  the  rank  of  necessaries,  according  to  the 
pnnoples  which  prevail  upon  this  subject ;  and  that  the  infant 
would  be  liable  on  a  contract  for  it,  made  either  with  the  party  by 
whom  it  was  immediately  furnished,  or  with  one  by  whom  it  was 
ptovided  for  him  (3).  It  has  indeed  been  laid  down  by  text 
writers^  that  an  in&nt  may  bind  himself  by  a.  contract  to  pay 
for  instrncdon  in  a  trade  or  business  (4) ;  but  this  doctrine  has 
been  objected  to;  and  perhaps  it  is  not  to  be  considered,  as 
settled  law  (5).  It  is  dear  that  no  action  is  maintainable  against 
an  infont  on  the  covenant  to  serve  contained  in  an  indenture  of 
apprenticeslup  (6).  This  point  was  decided  in  Croke  Charles's 
Reports,  where  it  was  laid  down  by  the  court,  that  neither  at 
common  law,  nor  by  the  statute  5  Eliz.,  is  any  covenant  or 
obli^pation  of  an  infant  for  his  apprenticeship  binding  upon  him. 
If  he  misbehave  himself,  said  the  court,  the  master  may  correct 
him  in  his  service,  or  complain  to  a  justice  of  the  peace  to  have 
him  punished  according  to  the  statute,  but  no  remedy  lies  against 
aa  infant  upon  such  covenant,  and  therefore  it  was  adjudged  for 
the  defendant  (7).  By  the  custom  of  London,  indeed,  an  infant 
may  bind  lumself  in  an  indenture  of  apprenticeship  so  as  to  be 


0)  Biddle  and  Loyd  v.  Levy,  1  (5)  See  Tnieman  v.  Hurst,  1 

Stark.  20.  T.  R.  40. 

(2)  See  1  Inst.    172  a.  ante.  (6)   Gilbert  v.  Fletcher,    Cro. 
Palmer's  Hep.  528.  Car.  179.      Co.   Lit.    172  a.    in 

(3)  Palmer's  Rep.  628.    1  Keb.  marg.     1  Keb.  Rep.  466. 

Rep.  466.  (7)    Cro.    Car.    179.    19  vol. 

(4)  1    Wooddeson.     402.       1  MSS.  110.      Chitty,  Apprentice- 
Powell,  34,  5.     1  Com.  on  Contr.  ship,  66. 
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Ill*  CArAciTv  subject  to  an  action  against  him,  even  in  the  ooorts  at  WesUnin- 
^^l^M^^^  8ter(l)9  but  not  independently  of  special  cuatom*  Nor  has  « 
fiither,  at  the  common  law,  any  authority  to  bind  his  infauit  #qo 
apprentice  without  his  consent;  and  thecdbre,  where «i  indenture 
of  apprenticeship  was  executed  by  the  master  and  the  fiuher  of  an 
apprentice^  but  not  by  the  apprentice  himself  the  court  of  king's 
bench  determined  that  it  was  invalid,  and  that  no  settlement 
could  be  gained  under  it  (2).  But  if  an  infimt  bind  himself  ap* 
prenticcy  and  do  not  afterwards  vacate  the  deed,  it  will  be 
attended  with  the  consequoices  of  a  binding  indenture,! so  far  as 
it  is  available  for  his  benefit ;  and  if  he  should  duly  serve  under 
it,  it  will  confer  a  settlement  upon  him :  and  though  he  be  a 
pauper  in  the  parish  workhouse  at  the  time  of  the  bindings  and 
the  parish  oflScers  pay  the  premium,  yet  it  is  not  necessary  that 
they  should  sign  the  indenture,  or  that  the  justices  should  assent 
to  it,  if  the  apprentice  be  not  a  parish  i^fentice  within  the 
meaning  of  the  statute  48  ESiz*  c.  2.  (3)  . 

Tradingcoittracc.      A  Contract  entered  into  by  an  infant,  in  the  way  of  trade>  is 

not  binding  upon  him,  although  the  trade  in  which  he  is  en- 
gaged may  be  the  means  by  which  he  gains  his  livelihood.  The 
presumed  indiscretion  of  an  in&nt  is  considered,  in  point  of 
law,  as  sufficient  to  incapacitate  him  from  embarking  in  trade. 
And,  therefore,  in  the  case  of  an  in&nt  who  kept  a  mercer's 
shop,  it  was  held,  that  he  was  not  liable  to  an  action  for  the 
price  of  wares  which  he  had  purchased  to  sell  again  (4).  So^ 
where  an  action  was  brought  for  work  and  labour,  to  which  the 
defendant  pleaded  infaii<^,  and  it  appeared  that  the  plaintiff 
had  done  the.  work  as  a  writing-painter,  in  painting  and  gilding 
letters  for  the  defendant,  in  the  course  of  his  business  as  a  painter 
and  glazier.  Lord  Kenyon  determined .  that  the  action  was  not 
nudntainable,  on  the  ground  that  the  law  will  not  allow  an  infant 
to  trade ;  and  therefore  no  action  can  be  maintained  for  a  debt 
incurred  in  the  course  of  such  trading  (5).  .  So  a  bill  of  ex- 
change^ drawn  by  an  infant  in  the  course  of  trade,  is  clearly  not 


(1)  Moore's  Rep.  135.  See 
John  W.  Eden's  case,  2  Mauk  & 
Selw.  226.  229. 

(2)  The  King  v.  The  Inhabi- 
tants of  Cromesby,  3  Barn.  &  Aid. 
Rep.  584. 

(3)  The  King  v.  Thelnhabitanto 
of  Arundel  5  M .  &  S.  257. 

IS 


(4)  Wbittin^ham  v.  Hill,  Cro. 
Jac.  494.  Wainsall  v.  Champion, 
2  Stra.  1083.  Lee^  Ch.  Jus.  2 
Mauie  &  Selw.  207—9.  6  Taunt. 
120.  2  Esp.  480.  8  Taunt.  35. ; 
but  see  Bull.  Ni.  Pri.  154. 

(5)  Dilk  V.  Keighley,  2  Esp. 
Rep.  480. 
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obligatxiij  upon  bim  (1).    Where  a  plaintiff,  an  in£uit,  entered  ni.  Cavacitv 
into  jjaitnerslup  with  an  adult,  and  the  partners  took  a  lease  of  x.  inftaa. 
piemcses  firom  the  defendant,  for  the  purpose  of  carrying  on 
Cbeff  tTada;  the  premium  fiar  which  lease  was  paid,-  one  half  by 
(be  infiml  in  cash,  and  the  other  half  by  bills  drawn  by  the  de- 
fiendant,  and  accepted  by  the  plaintiff,  in  the  joint  names  of 
himself  and  partner;  and  the  in&nt,  the  day  after  he  became 
of  age,  diflsolTed  die  partnership;  and  four  months  after  such 
disBidalaon,  the  defendant  sued  the  adult  partner  alone  on  one 
of  die  faitts,  accepted  a  surrender  of  the  lease  from  him,  aban- 
doned hia  action,  and  destroyed  the  other  bills :  it  was  held,  in 
an  action  brought  by  the  in&nt  to  recover  back  the  money  paid 
for  the  lease,  that  the  facts  ought  to  have  been  left  to  the  jury, 
to  determine  whether  he  had  not  disaffirmed  the  contract  within 
the  knowledge  of  the  defendant,  and  whether  the  latter  had  not 
shewn,  by  his  own  conduct,  that  the  infant  had  not  accepted 
the  lease  after  he  attained  his  full  age.     The  court  appears  to 
have  considered,  that,  independently  of  any  admission  on  the 
part  ct  the  defendant,  the  in&nt  ought  to  have  been  shewn  to 
hove  given  some  notice  or  done  some  act  of  disaffirmance,  in 
order  to  diew  that  he  intended  not  to  take  to  the  lease,  and  to 
annol  the  contract  (2).      As  an   infant  is  incapacitated  from 
trading,  he  is  exonpt  from  liability  to  be  made  a  bankrupt ;  nor 
is  a  debt  contracted  during  infancy  sufficient  to  ground  a  com- 
mission against  a  trader,  on  an  act  of  bankruptcy  occurring 
afterwards  (S).    But,  according  to  the  general  rule,  although  a 
trading  contract  is  not  enforceable  against  an  infant,  yet  he 
himself  may  proceed  upon  it,  if  it  contain  any  stipulation  for 
his  benefit ;  and  therefore,  where  an  action  was  brought  upon 
an  agreement,  by  which  the  defendant  agreed  to  sell  to  the  • 

plaintiff  (an  infant)  all  the  potatoes  then  growing  upon  three 
acres  of  land,  at  so  much  per  acre,  to  be  dug  and  carried  away 
by  the  plaintifi^  and*  the  plaintiff  paid  i^40  to  the  defendant 
under  the  agreement,  and  dug  a  part,  and  carried  away  a  part 
of  those  dug,  but  was  prevented  by  the  defendant  from  digging 
and  carrying  away  the  residue,  he  was  held  entitled  to  recover 


(1)  Williams  v.  Harrison,  Car-    4  Ves.  jun.  163.  0  ed.  601.      11 
thew.  160.    Holt,  C.  N.  P.  359.  Ves.  402.      1  Ves.  &  B.  494.     6 

(2)  Hf^mes  7.  Blogg,  8  Taunt.  Taunt.  119.     2  M.  Ki  S.  207.    A 
35.  bill  accepted  after  the  party  is  of 

(3)  Bull.  Ni.  Pri.  38.     Cases,  age,  though  drawn   before^  is  a 
K.  B.    243.      1  Atk.  146.    197.  sufficient  debt.  4  Canipb.  164. 
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m.  CAfAciT*  for  the  breach  of  the  airraeinent  (1).     An  infimt  is,  however,  in- 

TO  CONTKACT  w  »     '  '  ' 

1.  Infints.      *.  capable  of  being  petiticMiing  creditor  under  a  commiflBion  of 

bankraptcy  (2).  The  defence,  on  the  ground  of  infancy,  must 
have  respect  to  the  time  at  which  the  contract  is  made.  And, 
therefore,  where  goods  were  delivered  by  the  vendor  to  a  car- 
rier, addressed  to  the  purchaser,  who  was  thai  a  feme  sole,  and 
under  the  age  of  twenty-one,  it  was  held  that  the  infimcy  of  the 
purchaser  was  a  good  defence  to  an  action  afterwards  brought 
against  her  and  her  husband  for  the  price  of  the  goods,  although 
they  had  not  reached  her  till  after  she  had  attained  her  fiilL 
age  (3).  By  the  delivery  to  the  carrier,  the  property  was  vested 
in  the  plaintiff. 


Canse  of  action 
ex  delicto. 


Where  the  substantial  cause  of  complaint  against  an  infismt  is 
founded  on  a  contract,  upon  which  he  is  not  liable,  no  action  is 
maintainable,  although  by  the  forms  which  prevail  in  the  law, 
the  party  with  whom  he  has  contracted  may  be  at  liberty  to  pro- 
ceed as  for  a  breach  of  contract,  or  in  an  action  ex  delicto  as  for 
a  tort.  The  privilege  of  infancy  will  not  indeed  aiibrd  any 
answer  to  an  action  founded  on  a  tort,  as  for  slander,  trespass, 
or  assault,  or  trover  for  goods  taken  without  contract  (4).  But 
where  the  cau§e  of  action  is  such  as  might  be  properly  made 
the  foundation  of  ap  action  of  assumpsit,  the  infant  cannot  be 
made  liable  by  proceeding  against  him  in  a  special  action  on  the 
case.  Therefore,  where  the  plaintiff  declared  that  he  had 
delivered  a  mare  to  the  defendant  at  his  request  to  be  moderately 
ridden,  and  that  the  defendant  intending  to  injure  the  plaintiff 
wrongftilly  and  injuriously  rode  the  animal  so  that  it  was 
damaged,  it  was  held,  that  the  defendant  might  plead  infancy  in 
bar  (5).  On  the  same  principle,  an  action  is  not  maintainable 
against  an  infant  for  a  fraud  committed  on  an  exchange  of  horses, 
in  falsely  warranting  his  horse  to  be  sound  when  he  knew  it  to  be 
otherwise  (6),  nor  is  an  action  of  assumpsit  maintainable  on  a 
warranty  of  a  horse  (7),  nor  is  any  action  maintainable  against  an 
infant  for  falsely  representing  a  horse  to  be  his  property  when  it 
was  not  so  (8),  nor  for  representing  himself  to  be  of  age,  and 


(1)  Warwick  v.  Bruce,  2  M.  & 
S.  205.     6  Taunt.  J 18. 

(2)  Expartel^arrow,  3  Ves.  jun. 
554. 

(3)  Griffin  V.  Langfield,  3  Campb. 
254. 

(4)  Jennings  V.  Randall,  8T.R. 
336,  7.     Com.  Dig.  Enfant,  D.  4. 


ad  6nem. 

(5)  8  T.  R.  335.     1  Kcb.  778. 
1  Leon.  169. 

(6)  Green    v.    Greenbank,      2 
Marsh  Rep.  485. 

(7)  4  Campb.  118. 

(8)  1  Keb.  778.     1  Leon.  169. 
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by  that  pretence  obtaiiung  money  (1),  nor  is  an  infiuit  liable  on  ni.  Camcitv 
fhe  cnfiUNn  of  tke  realm  for  the  loss  of  goods  committed  to  his  j.  infuiB. 
c»e  as  an  innkeeper  (2).  Bat>  as  before  observed*  an  in&nt  is 
liiride  where  the  cause  of  action  is  substantially  for  a  tort;  and 
tfcercforey  it  seems  that  he  is  liable  in  an  action  of  assumpsit  for 
money  had  Bind  received,  where  having  been  entrusted  to  pay 
money  on  a  certain  account,  he  pretended  that  he  had  paid  more 
than  he  really  had,  and  embezzled  great  part  of  the  money.  (8) 

Wherever  an  act  is  of  such  a  nature,  that  an  infant  might  be  Act  which  the 

.      •  infant  u  bounfll 

oompeUed  by  law  to  do  it,  the  execution  of  it  will  be  binding  on  ^o  do. 
him  although  he  should  do  it  without  suit  (4).  Therefor^  where 
lands  had  been  mortgaged  to  the  infant's  father,  which  he  re- 
conveyed  on  the  mortgage  money  being  paid  off,  the  conveyance 
was  held  valid.  The  case  of  2k>uch  v.  Parsons  appears  to  have 
been  substantially  to  this  effect ;  A  person  conveyed  the  lands 
in  question  to  W.  Cooke  and  his  heirs  by  way  of  mortgage. 
Cooke  afterwards  died,  leaving  J.  L.  Cooke  an  in&nt  his  heir, 
the  mortgage  money  was  paid  off,  and  the  infant  joined  with  his 
fiitfaer^s  executor  in  conveying  the  mortgaged  premises  to  a  new 
mortgagee.  It  was  resolved  by  the  Court  of  King's  Bench,  that 
the  infant  was  bound  by  this  conveyance  because  it  could  never 
operate  to  his  prejudice,  and  he  was  compellable  to  convey.  (5) 

Where  an  action  is  brought  on  a  simple  contract,  which  is  How  the  infant's 
void  on  the  ground  of  infancy,  the  defendant  may  avail  himself  av^dod  by  pka. 
irf'tlus  answer,  either  under  the  general  issue  mm  assumpsit j  or  nil 
debetj  or  bj  stating  the  infancy  specially  (6).  Payment  of  money 
into  court  will  not  preclude  a  defendant  from  availing  himself 
of  the  privilege  of  infancy  as  to  the  residue  of  the  demand  (?)• 
But  where  the  plaintiff  proceeds  by  bailable  process,  the  court 
will  not  entertain  a  summary  application  to  discharge  the  de- 
fendant on  a  common  appearance  on  the  ground  of  infancy  (8). 
To  the  plea  of  infancy,  the  plaintifi^  in  order  to  support  the 
action,  must  reply,  either  by  denying  that  the  defendant  was  an 

(1)  Bac.  Abr.  Infancy,  I.    1  Lev.         (5)  Zoiich  v.  Parsons^  3  Burr. 
J  69.    1  Sid.  258.    But  see  PeaWs     1794. 

Rep.  223.  infra.  (6)  1  Bos.  k  Pul.  481 .  n.  a.      1 

(2)  RoL  Abr.  Action  sur  le  Case,  Salk.  279.   Cro.  Eliz.  1 26.  2  Lev. 
1)3.        '  144.     Bui.  Ni.  Pri.  52. 

(3)  Bristow  V.  Eastman,  Peake's  (7)  2  Esp.  Rep.  481 . 

Rep.  223.     I  Esp.  Rep.  172.  (8)  Madox  v.  Eden,   I  Bos.  h 

(4)  Co.   Lit.  172  a.      3  Burr.     Pul.  480. 
180,1. 
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lu.  capacitt    infiml  at,th^.  tim^io^ihfi! contract,  or  by  shewing  that  thedemand 
rbfttul!'^^'  is  for  necessarjb^ib  pr  that  .t)ie  d^ieadant  ratified  the  contract  aaer 

he  became,  of  ag^.  .If  tbf^  plaintiff  r^y,  that  the  defendant 
confirmed,,  the  proiois^after  he  had  attained  twenly-one,  and 
the  defendant  .rgoin  .that  he  did  oott  the  plaintiff  needs  only 
prove  arjiMKWile,;  and  the  defendant. miist  shew  that  he  waa 
under  age  at  the  tim^  for  ^hei^  a  person  oontractBi  it  is 
to  be  presumed  that  he  is  of  the  proper  age,  until  the  contraiy 
be  shewn,  and  the  fact  of  in&ncy  lies  peculiarly  within  the  know- 
ledge of  the  defendant(l).  A  repUcadon  to  a  plea  of  infancy, 
that  the  defendant,  sanceihe  making  of  the  promises,  attained 
twenty-one^  and  that  before  the  exhibiting  of  thebiU,  he  ratified 
and  confirmed  the  promises,  has  beoi  held  good  after  verdict^ 
although  it  omit  to  state  expressly  that  he  ratified  and  confirmed 
after  he  attained  twenty-one  (2).  Lord  EUenborough  C.  J. 
observed,  in  this  case,  that  the  old  and  correct  form  of  replica^ 
tion  was^  that  the  defendant  made  a  new  promise  tAer  he  at* 
tained  twenty-one;  that  a  ratification  must  be  done  animo  rati'- 
/£candi;,imd  that  to  call  a  promise  by  the  name  of  a  ratification, 
was  to  plead  merely  an  artificial  inference,  instead  c^  stating  die 
very  fact  Both  modes  of  pleading  have,  however,  been  adopted 
in  practice!  and  his  lordship  thought  that  this  replication  might 
be  supported  after  verdict  (3)«  Where  the  replicadon  is,  that 
the  goods  were  necessaiies,  care  should  be  taken  to  state  that 
they  were  necessaries  for  the  infant;  for  where,  in  assumpsit 
against  an  executor  on  a  farrier's  bill,  the  defendant  pleaded 
that  the  testator  was  an  infimt,  and  tlie  plaintiff  replied  that  the 
demand  was  for  looking  after  the  infant's  horses,  the  court  held 
the  replication  bad,  because  it  did  not  appear  that  the  horses 
were  necessary  for  the  infent :  it  should  have  been  general,  that 
the  articles  were  necessaries  for  him  (4).  In  an  action  on  a  bond 
or  specialty,  the  def<Hidant  cannot  take  advantage  of  the  privil^e 
of  infiuicy,  under  the  general  issue  non  est  factum^  but  must 
plead  the  fact  specially.  This,  indeed,  has  been  said  to  be  the 
meaning  of  the  rule  so  iBrequendy  to  be  met  with,  that  die  deed 
of  an  infant,  as  contradistinguished  from  any  other  security,  is 
voidable  only,  and  not  void,  namely,  that  non  est  factum  cannot 
be  pleaded ;  for  the  instrument  has  the  form,  although  not  the 
operation  of  a  deed ;  and  therefore  it  cannot  be  avoided,  without 


(1)  Borthwick    v.  Carruthers,     &  S.  724. 
IT.R.  648.  (3)  Id.  ibid. 

(2)  Cohen  v.  Armstrong,  1  M.        (4)  2  Stra.  1101. 
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statiog  the  special  matter  (1).  The  i»a8op  yirjiy  a  de^.  enjoys  m*  Cafacitt 
hi^^  prml^esy  in  this  resgect^  than  a  sinip^  contract  seen-  i.^iofi^f 
lif,  undoal^tecfly  is,^  oq  accoiioti  of  it^  beiiig  an  .ijgi^tri^ment  of 
greater  sdemnityy  and  (^  its  taking  4§9Pt  firom  its  bepg  sealed 
and  dell7er8d(2)^  bat  some  confiisiaii  has  arij^en  with  respect  to 
die  distlncticii  between  void  and  voidable  contracts.  Jn.  Comyn's 
Digestf  where  the  <^Tation  and  d&ct  of  tfie  sQYeral  species  of 
cmitra^ts  are  distii^ished^  it  is.laidddwBy  tbst  evevy  deed  by 
an  infimt  is,  generally  iqpealung,  void{S).  I9  this  dass  obliga- 
tioDs  are  included;  other  acts  are  afterwards  citedj  which  ^e 
onfy  voidiU^  as  a  purchase  of  an  estate,  a  conveyance  by  fine» 
a  lease  rendering  rent,  a  statute  or  recognizance,  a  bailment 
of  goods,  or  a  sale  of  goods  which  are  delivered  with  the  infant's 
own  hand  (4) ;  and  in  the  enumeration  of  the  modes  by  which 
an  infim^s  act  is  to  be  avoided^  it  is  laid  down  by  the  same 
anthori^,  ihat  an  obligation  or  other  deed  shall  be  avoided  by 
plea  0f  wUhin  age^  for  it  cannot  be  said  nan  e^  factum  (5)*  In 
commenting  upon  this  authority,  Lord  Chief  Ju3tice  Eyre  ob- 
served!, ^  Where  the  contract  is  by  deed,  and  not  apparewtbf 
to  the  prgudice  qf  the  infant^  Comyns  states  it  as  a  rule^  that 
the  io&nt  cannot  plead  non  est  factum^  but  must  plead  his  in- 
fancy; itishisdeed;  but  this  is  a  mode  of  disaffirming  it  He^ 
indeed,  states  the  rule  generally ;  but  I  limit  it  to  that  case,  in 
order  to  reooneile  the  doctrine  of  v<»d  and  voidable  contracts." 
It  may  be  observed,  however,  that  the  author  of  the  Digest  ap- 
pears to  have  been  of  opinion,  that  in  all  cases  where  the  privi- 
lege of  infimcy  is  to  be  set  up  in  bar  to  an  action  on  a  deed,  it 
must  be  taken  advantage  of  by  special  plea«  and  that  the  plea 
of  mm  estjactum  is  not  sufficient;  that  the  form  of  the  plea  is 
not  to  be  r^^arded  as  the  criterion  of  a  voidable,  as  distinguished 
firom  a  void  contract;  that  whether  a  contract  be  void  or  only 
Toidable;,  the  privily  of  avoiding  it  or  treating  it  as  a  nullity, 
like  the  power  of  confirming  it  or  giving  it  elfect,  is  confined  to 
the  inAmt  himself,  or  in  the  case  of  an  alienation  of  land,  to  a 
privy  in  bipod  as  his  heir,  and  does  not  extend  to  any  third 
pencm;  or  even  to  a  privy  in  estate,  as  one  who  becomes  en- 
tided  by  escheat.  These  distinctions  appear  to  afford  a  just 
and  satisfactory  explanation  of  the  law  upon  this  subject,  suffi- 

(1)  Thompson  v.  Leach,  5  Mod.  Mansfield. 

310.    Vide  Cro.  EL  127.    See  3  (2)  3  Bui'r.  Rep.  1805. 

Burr.  1805,  1808.  where  the  ge-  (3)  Com.  Dig.,  Enfant,  C.  2. 

uend  doctrine  upon  this  subject  is  (4)  Coin.  Dig.,  Enfant*  C.3. 

alluded  to  and  discussed  by  Lord  (5)  Com.  Dig.,  Enfant,  C.  5. 
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ni.  Capacitt  cient  at  least  for  all  purposes  of  practical  utility  \  although,  as 
1.  Ii&iits.  '  i^  luis  been  remarked,  it  may,  perhaps^  in  some  instances,  be 
difficult  to  decide  whether  an  infiEmt^s  act  is  void  or  only  void- 
able, or  rather  to  understand  the  application  which  has  some- 
times been  made  of  those  terms.  Having  briefly  considered  the 
mode  in  which  an  infant's  contract  may  be  avoided,  where  an 
action  is  brought  upon  it,  which  is  all  that  seems  to  be  material 
for  our  present  purpose,  we  shall  proceed  to  examine  in  what 
mode  a  contract,  which  in  itself  is  not  obUgatory  upon  an  infent, 
may  be  ratified  or  confirmed,  and  how  fiu*  the  privilege  of  in- 
hncy  is  of  a  personal  nature,  and  therefore  not  available  by  any 
party  except  the  in&nt 

hi^m?*'^  ^         ^^^  person,  after  he  has  attained  his  fiiU  age,  promise  to  pay 

a  demaind  upon  him  for  goods  supplied  during  his  infancy,  even 
although  they  were  not  necessaries,  this  promise  is  binding  (1). 
Although  the  law  has  with  great  providence  secured  infants 
.  from  the  oppression  to  which  they  might  have  been  subject,  if 
liable  upon  contracts  entered  into  during  their  minority,  yet 
there  can  be  no  reason  why  they  should  be  exempted  from  re- 
q)onsibility,ifthey  have  deliberately  confirmed  their  engagements 
in  days  of  maturity  and  reflection.  In  the  words  of  Mr.  Justice 
Ashhurst,  a  security  given  by  an  infant,  which  is  only  voidable^ 
may  be  revived  by  a  promise  after  he  comes  of  age.  In  such 
case  he  is  bound  in  equity  and  conscience  to  discharge  the  debt, 
although  the  law  will  not  compel  him  to  do  so ;  but  he  may 
waive  the  privil^e  of  infancy,  which  the  law  gives  him,  to  secure 
him  against  the  impositions  of  designing  persons.  And  if  he 
choose  to  waive  his  privilege,  the  subsequent  promise  will 
operate  upon  the  preceding  consideration  (2).  Thus,  a  pro- 
mise made  by  a  party  who  has  attained  his  full  age  to  pay  a 
bill  of  exchange  is  sufficient  to  render  it  operative,  although  the 
bill  was  given  during  his  minority  (3).  So,  the  acceptance  of  a 
bill  after  the  drawee  has  attained  his  fiill  age  is  clearly  binding, 
although  the  instrument  was  drawn  upon  him  during  his 
infancy  (4).  But,  in  order  to  revive  a  debt  to  which  infancy 
would  afibrd  a  good  answer,  an  express  promise  must  be  proved, 

(1)  Southerton  v.  Whitlock,  (3)  Bv  Lord  Eileuborougli, 
IStra.  690.  1  T.  R.  648.  Zouch  Taylor  v.  Croker,  4  Esp.  Ilep. 
V.  Parsons,  3  Burr.  1801.  187. 

(2)  Cockshott  V.  Bennett,  2  T.  R.  (4 )  Stevens  v.  Jackson,  4  Campb. 
766.  164. 
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for  a  mere  acknowledgment!  such,  for  instance,  as  would  opeiate  ni.  Capacitt 
to  rerive  a  debt  barred  by  the  statute  of  limitations,  is  not  suffi-  ^^i^H^,^^' 
deat  to  ratify  an  engagement  made  durinig  infimcy ;  nor  will  a 
promise  to  pay  a  part»  or  even  an  actual  payment  of  part, 
amount  to  a  confirmation  on  the  part  of  the  infimt  of  the  original 
contract  (1).  In  chancery,  howevei*,  it  has  been  decreed,  that 
if  an  infimt  borrow  money  and  give  a  bond  of  it,  and  afterwards, 
being  of  sufficient  capacity  9  devise  his  personal  estate  for  payment 
of  lus  debts  (particularly  those  which  he  had  set  his  hand  to),  the 
bond  debt  shall  be  paid,  as  this  is  presumed  to  have  been  the 
intention  of  the  testator  (2).  To  make  the  promise  binding,  it 
must  be  voluntary,  and  not  extorted  under  terror  of  an  arrest  (S), 
or  by  firaud  (4).  A  conditional  promise  is  sufficient  to  revive 
the  debt,  as  if  it  be  to  pay  when  able ;  but  in  that  case^  in  order 
to  sustain  the  action,  some  evidence  of  the  debtor's  ability  should 
be  g^Ten,  which  may  be  done  by  proving  his  ostenuble  circum- 
stances, and  the  appearance  which  he  makes  in  the  world  (5). 
Where  a  sin^e  bill  has  been  given  for  necessaries,  and.after  the 
debtor  has  come  of  age,  he  promises  to  pay  the  amount,  there, 
as  the  obligation  is  valid,  no  action  can  be  founded  on  the  sub- 
sequent  promise,  but  it  must  be  brought  on  the  deed,  which  is 
a  higher  security  than  a^mere  simple  contract  (6).  Where  a 
bond  with  a  penalty  has  been  given  during  infancy  for  the  pay- 
ment of  a  sum  of  money  and  interest,  the  instrument  can  only 
be  ratified  by  an  act  of  equal  solemnity  after  the  debtor  has 
attained  Us  fall  age,  or  by  a  re-sealing  and  re--delivery  of  it ; 
and,  therefor^  where  an  action  was  brought  on  a  bond,  to  which 
the  defendant  pleiaded  infimcy,  whereupon  the  plainti£P  replied, 
chat  the  defendant  ratified  and  confirmed  the  bond  after  he 
attained  his  fiill  age,  the  replication  was  held  bad  on  demurrer  (7)* 
It  appears,  however,  to  have  been  decided,  that  where  a  party' 
enters  into  a  bond  during  infancy,  and  after  he  has  attained  *his 
full  age  promises  payment,  an  action  is  maintainable  on  this 
promise,  on  the  ground  (as  was  alleged),  that  the  bond  was  not 
but  voidable  (8),  and  the  defendant  could  not  plead  nan  est 


(1)  Bilk  V.  Reighley,    2  Eep.  others  v.  Kericheu  and  otbera, 
H^.  481.    Thupp  V.  Helder,  id.  2  Mad.  Ch.  Rep.  40. 

628.  (5)  Cole  v.  Sanbv,  3  £sp.  Rep. 

(2)  Nels.  Chanc.  Rep.  55.  1 59. 

(3)  Hariner  ▼/  Killing,  5.£8p.  (6)  Bui.  Ni.  Pri.  155.  ante. 
102.  (7)  Bayliss  v.  Din^ley,  3  M.  &  S. 

(4)  Brooke  v.  Gallej,  2  Atk.  477. 

34«  in  Equity ;    and  see  Cory  and  (8)  Vide  ante. 
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nL  CAFAcfTr  faetUMi  arnU  dAet;  diat  if  after  he  had  anrifod  kb  ftill  age  he 
T!^^^'  hBdaceepted  a  defeasance  of  the  botad,  it  vould  have  beeii  bind- 
ing upon  Inniy  and  tiiat<*the  debt  ma  due. in.  conacienoe  (1). 
From  the  lastwordi^  bo^WTer,  an  inference  may  be  drawn,  that 
in  the  case  befosethe  court  it  {appeared  that  the  bond  was  given 
for  a  ivalid  oonaideratioD ;  Amb  the  promise  Was  rather  to  be 
regarded  as  a  confirmation  of  the  debt  for  whidi  the  bond  was 
given  than  of  the  bond  itself;  and  tliat^  at  all  events>  the  action 
should  be  &unded  on  the  new  promise,  and  not  on  the  bond. 
If  a  lessee  of  premises  be  an  in&nt,  he  may  affirm  the  lease  by 
continuing  in  possession  after  he  has  attobied  his  fall  age  (2). 
And  so  abo  if  an  inftnt  demise  lands,  r^rving  reh^  the  lease 
will  be  condfisively  affirmed  by  acceptance  of  rent  afl«r  die 
age  of  privily  has  ceased  (3).  And  it  has  been  held,  that  if  an 
infant  be  partner  with  another,  and  during  his  infimoy  rq>re8ents 
himself  as  such  partner,  and  upon  his  attaining  twenty-one  dis- 
solves the  partnership,  he  must  give  notice  of  such  dissolution, 
or  he  will  be  responsible  for  the  subsequent  ecmtracts  of  his 
copartner  to  persons  ignorant  of  the  dissolution;-  (d)  > 

Effect  of  initiicy  From  the  preceding  observations,  in  which'  the'modes  of  avoid- 
pa  tes.  .^  ^^  of  confirming  an  infant's  contract  have  been  pointed  Ovih 
it  is  manifest,  that  the  privilege  of  iofimcy  is  altogether  personal, 
and  that  tip  third  person  who  may  happen  to  be  interested  can 
avail  himself  of  it,  to  avoid  a  contract  (4)  Where  indeed  a 
contract  is  made  which  is  void  on  the  ground  of  infancy,  and  the 
infant  dies  before  he  has  confirmed  it,  no  action  can  be  main- 
tained against  his  executor  or  personal  r^resentative ;  and  if 
the  executor  should  promise*  to  pay  the  money,  or  give  security 
in  consideration  of  forbearance,  the  promise  is  void ;  for  there 
is  no  benefit  derived  from  it  by  him,  nor  any  damage  sus- 
tained by  the  party  who  claims  as  creditor  (5).  .Nor  can 
a  husband  and  wife  be  sued  on  a  contract  made  by  the  femme 
during  infiincy,  and  which  is  void  on  that  account  (6)»    A  feofi^ 

(1)  Edmunds  V.  Burton,  Cro.EI.  Bulstr.  69.  S.  C.     3  Burr.  1719. 
126, 7.  700.  Dyer.  272  a.  in  marg.  Co.  Lit.  2  b.     8  Taunt.  37- 
Roll.  Abr.  18.  1.  50.     4  Leon.  .5.         (3)  Good  v.  Harrison,  2d  Nov. 
See  that  the  bond  with  a  penalty  M.  1821.  K.  B.   and  5  B.  &  A. 
does    not    merge    a  pre-existing  and  8  Taunt.  37- 

valid  contract.     Bui.  Ni.  Pri.  182.  (4)  2  Hen.  Bla.  515. 

VideNoy'sRep.  85.  3Burr.l805.  (5)    Stone  v.   Wytliipol,    Cro. 

5  Rep.  119  a.  El.  126. 

(2)  1  Rol.   Abr.   731.    1.  45.  (6)  3  Campb.  254.     Griffin  v. 
Ketsey*s  case,  Cro.  Jac.  320.     2  Langfield. 


Ch^l.]  m  general.  SI 

nCMsit  or  alienaliim  of  land  by  deed  may  be  avoided  by  one  who  m.  Capacity 

iM  pmf  in  blood  to  an  infant  as  his  heir,  but  not  by  one  who  is  To  contract. 

madj  pmy  in  estate^  as  a  lord  by  escheat  (I).    Nor  can  the 

plea  of  infimcy  be  taken  advantage  of  by  astranger;  ibr  it  would 

be  incongmous  to  affirm  that  the  decticm  of  avoiding  or  ratifying 

a  eantract  rended  in  the  infimt5  if  the  disability  could  be  made 

available  by  a  third  person.    And  however  incompatible  it  may 

appear  with  the  rules  which  usually  prevail  in  the  law  of  contracts, 

that  a   contract  made  between  two  parties^  as  for  instance, 

between  a  minor  and  an  adult,  should  be  voidable  or  void  as  to 

one^  whilst  it  is  absolutely  binding  on  the  other,  yet  this  is  a 

necessary  consequence  of  the  protection  which  the  law  has 

thrown  around  infimts,  and  of  the  ideas  of  impotence  which  it 

attaches  to  their  atuation.    Therefore,  in  all  the  cases  in  which 

the  privil^e  of  infancy  can  be  set  up,  as  in  the  instance  of  a 

trai£ng  contract  (2) ;  of  a  marriage  contract  {3) ;  an  agreement 

for  supplying  the  in&nt  with  necessaries,  and  teaching  him  to 

sing  and  dance  (4) ;  whether  there  has  been  any  part  execution 

of  the  contract,  or  payment  of  mdney  by  the  infant  or  not  (5), 

although  the  infimt  is  protected  from  liability,  yet  he  himself  is 

entitled  to  treat  the  contract  as  binding  on  the  party  with  whom 

he  may  have  contracted.     For  the  same  reason,  when  an  infant 

slave  in  the  West  Indies  executed  an  indenture  by  which  he 

covenanted  to  serve  B.  for  a  certdn  term  of  years  as  his 

servant,  and  B.  covenanted  to  do  certain  things  on  his  part, 

after  wfaiclk  the  servant  came  to  England  with  his  master,  in  an 

action  against  A.,  a  third  party,  who  had  seduced  the  man  from 

B/s  service,  A.  was  not  permitted  to  allege  that  the  contract  was 

void,  as  being  made  by  an  infant  and  a  slave,  and  therefore,  that 

the  declaration  which  stated  him  to  have  been  retained  as  a 

servant  for  a  term  of  years,  was  not  proved  ;  for  the  court  held 

that  the  effect  of  such  a  contract  might  be  the  manumission  of 

the  slave,  and  consequently  for  his  own  benefit;  and  that  at 

most  it  was  only  voidable  by  the  infant  himself  (6).     So  where 

several  parties  join  in  a  security,  the  infiincy  of  one  of  them 

cannot  be  taken  advantage  of  by  any  of  the  others ;  thus  if 

(1)  8  Coke,  43.  Forester's  case,  Sid.  41.    Keb.  1. 

(2)  Warwick  v.  Bruce,  2  M.  &  S.  C. ;  and  see  cases  collected  in 
S.  205.    6  Taant.  1 18.  S.  C.  Bac.  Abr.,  Infancy,  I.  4. 

(3)  Holt  y.  Ward,  Clarencieux,         (5)  2  M.  &  S.  205.  209,  210. 
2  Strange,  93S.    4  Taunt.  469.  (6)  Kane  v.  Boycott,  2  Hen. 

(4)  Farmha  v.  Watkins,  1  Sid.  Bla.  511. 
446.    2  Keb.  623.  S.  C. ;  and  see 
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III.  Capacitt   an  annuity  be  granted  by  two  persons  jointly  and  severally^  one 
1.  Infants.         o^  whom  is  an  infimt,  Uie  covenant  is  not  void  as  to  both,  but 

the  other  party  may  be  sued  alone  (l)r  And  so  where  a  nego- 
ciable  security  is  given  by  two  parties,  and  one  of  them  is  an 
infimty  the  other  party  should  be  proceeded  against  solely  (2).  For 
if  a  joint  action  should  be  brought,  and  one  of  the  defendants 
should  plead  infancy^  the  plaintiff  must  discontinue  and  com-* 
menoe  a  fresh  action ;  for  he  cannot  enter  a  nolle  prosequi^  and 
proceed  against  the  adult  defendant  solely.  (S) 


4.  Maeeied 
Women. 


Another  personal  disabili^,  the  consideration  of  which  is  of 
equal  importance  with  that  arising  from  infancy — is  occasioned 
by  the  coverture  of  a  contracting  party.  The  incapacity  in  this 
case  arises  in  a  great  measure  from  the  want  of  free  agency,  as 
in  the  case  of  infancy  it  arises  from  a  presumed  want  of  judg- 
ment i  it  results  from  those  ideas  of  union  with  the  husband  and 
identification  with  his  interest  which  are  attached  to  a  married 
woman,  or  as  she  is  called  in  law  ajeme  covert^  by  reason  of  her 
having  entered  into  the  marriage  state.  To  this  purpose  it  is  a 
common  observation  in  our  law  books  that  the  husband  and 
wife  are  but  one  person  in  law ;  the  meaning  of  which  is,  that 
the  very  being  and  existence  of  the  wife,  as  an  individual  having 
separate  interests,  rights,  duties^  and  liabilities  belonging  to  her, 
are  merged  in  or  radier  incorporated  with  her  husband.  Thus 
it  is  said  that  a  married  woman  has  no  will  but  the  will  of  her 
husband ;  for  to  one  person  it  is  essential  that  there  should  be 
but  one  will,  and  husband  and  wife  are  but  one  person.  (4) 
Among  the  consequences  of  this  doctrine  are  the  rules  that  the 
husband  and  wife  cannot  be  witnesses  either  for  or  against  each 
other ;  th^  the  husband  cannot  make  a  grant  to  his  wife,  or 
enter  into  a  covenant  with  her ;  that  the  rights  of  property  of 
the  wife,  whether  derived  by  contract  or  otherwise,  either  before 
or  after  the  coverture^  fall  in  general  under  the  dominion  of  the 
husband  ;  that  the  wife  is  incapable  of  suing  without  her  hus- 
band ;  that  her  liabilities  are  transferred  to  the  husband;  that 
her  powers  of  binding  herself  by  a  contract  are  entirely  anni- 
hilated by  the  marriage ;  that  her  power  of  binding  her  husband 
by  a  contract  is  confined  to  cases  where  he  has  given  an  express 

(1)  Haw  Y.  Ogle,  4  Tauut.  10.  307.    5  Esp.  Rep.  47.     14  East, 
53Geo.3.  c.  141.  s.  8.  2L4. 

(2)  Burgess  v.Mevill,  4  Taunt.         (4)  Finclrs  Law,  29.     Fonbl. 
468. '  Treat.  Eq.  c.  2.  s.  6.     1  vol.  90. 

(3)  3  Esp.  Rep.  76.    3  Taunt. 
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or  implied  assent ;  that  she  cannot  be  sued,  any  more  than  she  ni.  Capacitt 
can  sue,  without  her  husband.  It  is  manifest,  that  all  these  legal  I^mmaIa^^ 
coosegaeDces  proceed  from  that  idea  of  absolute  identification  women. 
with  the  husband,  which  the  law  attaches  to  the  existence  of  a 
married  woman ;  and  that  they  are  wisely  intended  for  the  pre- 
aenraticm  of  the  peace  of  society,  and  for  the  promotion  of  the 
comfort  and  happiness  of  the  wife  herself,  as  well  as  of  the  hus- 
band. In  arranging  the  law  upon  this  subject,  it  will  be  most 
GcmTeoieit  to  consider,  first,  of  the  efiect  of  marriage  on  pre- 
existing contracts,  or,  in  other  words,  of  the  rights  and  liabilities 
of  the  husband  with  respect  to  contracts  made  with  the  wife  before 
coverture.  Secondly,  of  the  wife's  incqmcily  to  contract,  or  to 
sue  or  be  sued.  Thirdly,  of  contracts  made  with  the  express  or 
implied  assent  of  the  husband,  distinguishing  in  what  cases  such 
assent  is  presumed  in  law,  either  for  necessaries  or  otherwise,  and 
of  the  husband's  liability  to  be  sued  on  contracts  so  made.  Lastly, 
of  the  modes  in  which -the  incapacity  arising  from  coverture  may 
be  removed. 

In  the  first  place  then^  all  chattels  personal,  which  the  wife  has  Rights  indiia- 
in  her  own  right,  in  possession,  become  the  property  of  the  hus-  hjilb^don 
band  immediately  upon  the  marriage ;  he  may  diqpose  of  them  contract  b«fare 
witbont  the  consent  or  concurrence  of  his  wife ;  and  at  his  death,  ^^^^'^^'^^  ('^* 
whether  he  dies  in  her  life-time  or  survives  his  wife,  they  belong 
to  his  personal  representative  (2).     But  cioses  in  action,  as  debts 
due  by  bond  or  contract,  do  not  vest  in  the  husband  by  the  mere 
operation  of  marriage ;  to  entitle  himself  to  them,  he  must  first 
reduce  them  into  possession,  and  if  either  party  should  die  before 
they  are  ao  reduced  into  possession,  they  will  not  belong  to  the 
husband  or  his  representatives,  whether  he  should  happen  to  sur- 
vive his  wife,  or  his  wife  should  oudive  him ;  but  in  the  former 
case,  her  personal  representatives  will  be  entitled  to  them  at  her 
death,  and  the  husband  must  proceed  for  them,  if  at  all,  as  her 
administrator  (3)  -,  and  in  the  case  of  the  husbi^d  dying  before 
his  wife,  she  will  be  absolutely  entitled  to  them  at  his  death  (4). 
The  husband,  however,  is  entitled,  if  he  think  proper,  to  reduce 
the  choses  in  action  of  the  wife  into  possession  during  the  cover- 

(1)  See  1  Chilly  on  Plead.   18    ou  PI.  22. 

to  24.  and  46  to  48.  (4)  Co.  Lit,  351.  b.  Com.  Dig. 

(2)  Co.  Lit.  351.  b.  and  note  1.    Baron  and  Feme,   E  2,  3.    F  2. 
to  p.  35 1,  a.  and  1  Chitty  on  Pi.    3  Mod.  186.'  Fitz.    N.  B.   121. 

*®;f  ^-  3  PeereWms.4 1 1,2.  Talb.Cas.  1 73. 

(3)  Rep.T.Talbl73.  1  Cbitty 
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ture,  and  to  proceed  at  law  on  any  contract  made  with  the  wife 
dam  tola*    In  an  action  on  such  a  contract^  the  wife  shoald  in 
general  be  joined  with  the  husband  (1) ;  but  in  some  cases  it  is  in 
the  election  of  the  husband  either  to  proceed  separately  or  to  join 
his  wife  in  the  action  (2).     With  respect  to  this  point,  it  may  be 
material  to  obsenre^  that  besides  the  two  kinds  of  properly  just  al- 
luded to,  namely,  personal  property  in  possession  andchoses  inac- 
tion, Lord  Colf^and  other  law-writers  speak  of  a  third  class,  namely, 
property  of  a  mixed  nature,  bemg  partly  in  possession  and  partly  in 
action :  as,  for  instance  the  arrears  of  a  rent-charge  accruing  dur- 
ing the  coverture,  which  he  says  are  vested  in  the  husband  by 
virtue  of  the  marriage,  although  he  should  not  reduce  them  iflto 
possession,  and  if  heshould  survive  his  wife,  they  will  belong  to  him; 
andyetifshe  shouldsurviveherhusband,  they  will  belong  toher(3). 
Negotiable  securities  given  to  the  wife  partake  very  strongly  of 
the  properties  of  this  third  description  of  chattels,  for  the  right 
to  them  shifts  with  the  possession,  and  though  choses  in  acdon, 
they  have  some  of  the  characteristics  of  chattels  in  possession. 
Where  a  bill  of  exchange  is  given  to  a  feme  sole,  who  afterwards 
marries,  the  right  of  indorsing  it  is  vested  in  the  husband  (4) ; 
and  in  a  late  case,  where  a  feme  sole,  to  whom  a  bill  was  made 
payable,  intermarried  before  it  was  due,  it  was  holden  that  the 
husband  might  sue  in  his  own  name  without  joining  the  wife, 
although  the  latter  had  not  indorsed  the  bill.  (5) 

As  the  husband  is  entitled  to  sue  upon  contracts  in  which  the 
wife  is  beneficially  interested,  so  he  is  liable  to  third  persons, 
in  respect  of  those  debts  and  contracts  by  which  his  wife  was 
bound  at  the  time  of  her  intermarriage  (6).  The  action  upon 
such  a  contract  should  be  brought  against  the  husband  and  wife 
joindy  (7)«  And  an  action  is  not  maintainable  against  the  hus- 
band alone,  in  assumpsit  for  use  and  occupation  in  respect  of  en- 
joyment of  a  house  by  his  ynledumsola{S);  nor  is  a  husband  charge- 
able after  the  death  of  his  wife  for  a  debt  due  from  her  before 


( 1 )  Ramsay  v.  George,  1  M.  &  S. 
176.  3T.R.  631.  Com.  Dig. 
Baron  aud  Fisme,  V. 

(2)  Com.  Dig.  Baron  &  Feme,X. 

(3)  Co.  Lit.  351.  b. 

(4)  Barlow  ▼.  Bishop,  1  East, 
432.    3  £sp.  Rep.  266.  S.  C. 

(5)  Macneilaye  v.  Holioway, 
1  Bam.  &  Aid.  218. 


(6)  Com.  Dig.  Baron  and  Feme, 
N.  1  Rol.  Abr.  35 J .  1. 25.  3  Mod. 
186.     1  Chitty  on  PI.  46. 

(7)  Mitchinson  v.  Hewson» 
7  T.  U.  348.  1  Camp.  189.  Bac. 
Abr.  Baron  and  Feme,  Com.  Dig. 
Baron  and  Feme,  2  X.  2  V. 

(8)  Richardson  t.  Hall,  1  Brod. 
&  Bing.  50.— 1  Chitty.  on  PI.  46. 
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corortm^  finr  the  demand  in  this  case  is  only  a  chose  in  action  (1).  in.  Cavacitt 
Bat  if  tbewife  should  survive  her  husband,  a  debt  due  from  her,  I^m^^""^' 
bdhre  her  coverture,  survives  against  her,  and  may  be  recovered  women. 
aecordingly  in  an  action.  (2) 

Bot  die  most  important  consideration  arising  from  coverture^ 
in  the  law  of  contracts,  is  the  wife's  incapacity  to  contract.  It  is 
a  general  rule  at  law,  that  every  agreement,  whether  by  simple 
ooQtnict  or  specialty,  made  by  a  married  woman  without  her 
husband,  is,  in  the  absence  of  any  express  or  implied  assent  on 
his  part,  absolutely  void  {$)$  except  indeed  in  the  instance  of  the  Wife  s  contnct 
queen  consort  (4),  or  of  a  deed  inrolied,  or  covenant  on  the  war-  ^^  ' 
nnty  in  a  fine,  or  on  a  covenant  running  with  the  land  of  the 
wife  demised  by  her  during  the  coverture  (5),  and  certain  other 
oontracts,  which  may  be  binding  on  a  feme  covert  by  special  cus- 
tom (6)  ;  and  this  rule  prevails  so  strongly,  that  a  feme  may  avail 
hersetf  of  her  coverture  todefeat  a  contract,  though  she  have  been 
guilty  of  fraud  (7) ;  nor  can  a  married  woman  even  state  an  ac* 
count  of  a  debt  contracted  before  marriage  (8).  The  doctrine 
results  from  the  general  reasoning  whidi  has  been  already  ad- 
verted to.  To  say  that  a  married  woman  could  charge  herself 
by  her  contract,  would  be  to  presuppose  that  she  had  pn^rty  in 
respect  of  which  she  would  be  liable  to  answer ;  whereas,  by  the 
general  oontemplation  of  law,  her  property  became  vested  in  her 
husband  by  the  act  of  marriage ;  to  say  that  she  could  charge  her 
husband  by  such  a  contract,  would  be  to  a£Brm,  in  opposition  to 
an  justice,  that  his  proper^  might  be  bound  by  an  act  done  with- 
out his  consent  It  would  also  be  inconsistent  with  that  absolute 
union  of  interest,  which  we  have  before  shewn  to  exist  in  the  case 
of  husband  and  wife,  that  the  wife  should  be  capable  of  binding 
her  husband  by  a  contract,  in  respect  of  any  separate  benefit 
which  might  accrue  from  it  to  herseUl  For  these  reasons,  the 
contract  of  a  married  woman  is  altogether  void ;  it  will  neither 
chai^  hersdf  nor  her  executor ;  nor  does  it  work  any  change 

(1)  1  Rol.  Abr.  351.1-40.    7  217.  1  Chitty  on  PI.  46. 
T.  R.  350.  (4)  See  Co.  Lit,  133.  a. 

(2)  Woodmso  v.  Chapman,    I         (5)  2  Sand.  180.  n.  9. 
C«npb.  189.     1  Chitty  on  PI.  47.        (6)  Hob.  225.  34  &  35  Hen.  B. 

(3)  Manby  v.  Scotl,  1  Sid.  1 20.  c.  22.  See  infra. 

i  Ler.4.   1  Mod.  128.  S.  C.  2  Atk.        (7)  4  Campb.  26. 
453.      2WiIs,  3.      8T.R.  545.        (8)  2  Esp.Rep.  716.    1  Taunt, 
2B.&P.  105.  ralm.312.  ITaiint.     212. 
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lU.  Capacitt   of  property.    No  action  can  be  maintained  ainin$t  the  executor 

TO    CONTRACT.        -  "^        -  1,11  .1  • 

9.  Married        ot  a  wonuui,  for  goods  sold,  where  she  appears  to  hare  been 
women.  married  at  the  time  of  the  contract;  and  a  replication,  that  the 

'  woman  lived  apart  from  the  husband,  and  carried  on  a  separate 

trade ;  that  the  credit  was  given  to  her,  and  the  promises  made 
by  her;  and  that  after  her  death,  the  defendant,  as  her  executor, 
possessed  himself  of  her  eflects  to  a  greater  amount  than  suffi- 
cient to  satisfy  the  plaintiff's  demand,  was  holden  bad  on  demur- 
rer, and  judgment  was  given  for  the  defendant  (1).    For  firoo^ 
this  case  it  appeared,  that  the  testatrix,  as  being  a  married  wo- 
man, could  not  acquire  anyproperQr;  that  the  probate  of  her 
will  was  invalid ;  that  no  action  could  have  been  brought  against 
her  in  her  lifetime.    For  the  same  reason,  a  tradesman  supplying 
a  married  woman,  living  apart  from  her  husband,  with  furniture 
upon  hire,  does  not  thereby  divest  himself  of  the  present  right  of 
property  in  such  goods,  inasmuch  as  the  married  woman  is  inca- 
pable of  acquiring  it  by  any  ccHitract  $  and  therefore  if  the  sheriff 
take  such  goods    in  execution,    at  the  suit  of  the    husband's 
creditor,  an  action  of  trover  is  maintainable  by  the  tradesman!  2). 
If  the  wife  sell  or  dispose  of  the  money  or  goods  of  the  husband, 
without  his  assent,  the  sale  is  void,  and  the  husband  may  have 
trover  for  the  goods,  and  if  she  lose  money  at  cards,  the  husband 
may  bring  an  action  for  the  money  (3).  As  a  consequence  of  the 
same  doctrine,  a  married  woman  is  in  general  incapable  of  being 
made  a  bankrupt  (4).     It  is  also  now  clear,  although  a  contrary 
opinion  at  one  time  prevailed,  that  a  feme  covert  cannot  at  law  con- 
tract and  b^  sued  as  a  feme  sole,  even  dthough  she  is  living  apart 
from  her  husband,  and  has  a  separate  maintenance  secured  to  her 
by  deed  (5).  And  where,  to  a  plea  of  coverture,  the  plaintiff  re- 
plied, that  the  defendant  was  separated  from  her  husband ;  that 
alimony  was  allowed  her  by  the  ecclesiastical  court,  pending  a 
suit  there,  which  was  a  sufficient  maintenance  \  and  that  she  ob- 
tained credit  and  made  the  promises  on  her  own  account,  as  a  feme 
sole,  and  not  on  the  credit  of  her  husband,  the  replication  was 


(1)  Clayton  v.  Adams,  6  T.  R.        (4)  Moot,  on  Bank.  Law,  4. 
604.    See  also  2  Atk.  453^    Bog-        (5)  Marshall  v.  Button,  8  T.  R. 
gettv.Frier,  11  East,  301,3.  infra.  545.    which    reversed  Corbett  v. 

(2)  Smith  V.  Plomer,  15  East,  Poelnitz,     1  T.  R.  5.  and  cases 
607.    See  also  2  Atk.  453.  there  cited.     And  see  2  Bos.  & 

(3)  Com.  Dig.  Baron  and  Feme,  Pul.  105,  6,  7.    3  Campb.  124, 5. 
(Q.)  1  Esp.  4.  7.    5  T.  R.  679—682. 


Ch.  1.3  171  general.  37 

holdeD  bad  on  demurrer  (1).     In  the  city  of  London^  indeed,  in   in.  CArAcirr 
whidi  there  are  many  peculiar  privileges  and  customsi  conJSrmed  l^^^i^^^^' 
Id  tbe  city  by  act  of  parliament,  there  is  a  custom,  for  the  benefit  women. 
oTtrade^  that  a  feme  covert  trading  within  the  city,  without  any 
mterftrence  in  her  business  on  the  part  of  her  husband^  shall  be 
r^arded  to  some  purposes  as  a  single  woman ;  that  is,  that  she 
may  sne  and  be  sued  as  a  feme  sole;  and  that  although,  even  in 
tbe  city  coarts,  the  husband  must  be  joined  for  conformity,  yet  the 
feme  shall  be  considered  as  substantially  the  party  to  the  suit,  and 
execution  shall  go  against  her  (2).  This  custom,  however,  is  what 
is  termed  an  executory  one,  available  only  In  respect  of  transac- 
tions in  the  city  of  London,  and  united  to  the  courts  of  that  dty ; 
and  therefore  a  feme  covert,  a  sole  trader  within  the  city,  cannot 
sue  or  be  sued,  in  the  courts  at  Westminster,  without  her  hus- 
band (3).     Nor  will  the  death  of  her  Iftisband  before  the  action 
brought,  entitle  her  to  sue,  in  respect  of  such  proceeding,  as  on 
goods  sold  by  her  in  her  own  right  (4)  Nor  does  it  appear  that  by 
diis  custom  a  feme  covert,  sole  trader,  can  execute  a  bond,  but  only 
make  herself  liable  to  simple  contract  debts ;  if  she  could  give  a 
bond,  said  Lord  Mansfield,  she  might  bind  her  heirs,  having  real 
assets,  which  no  custom,  he  observed,  could  warrant  (5).  A  per- 
son so  trading  within  the  city,  is,  however,  liable  to  be  made  a 
bankrupt  although  a  married  woman  (6). 

It  shoold  be  observed,  that  although  the  contract  of  a  mar- 
ried woman  is  in  general  void,  except  in  the  city  of  London 
under  Che  custom  just  mentioned,  yetwhere  money  has  been  lent  or 
some  other  oonsidenition  has  passed  to  a  married  woman,  firom 
wiucfa  she  has  derived  bene^t,  she  is  under  a  moral  obligation  to 
repay  the  money,  or  perform  her  part  of  the  engagement,  and  if, 
after  her  coverture  has  ceased,  she  should  promise  to  perform  it, 
this  promise  is  binding.  For  there  can  be  no  doubt,  in  the  pre- 
sent day,  that  a  moral  obligation  is  suflScient  to  support  an  express 
promise.  And  therefore  where  a  feme  covert,  having  an  estate 
settled  to  her  separate  use,  gave  a  bond  for  repayment,  by  her  ex- 

(1)  £llagb  V.  Leigh,  5  T.  R.  (3)  Caudeli  v.  Shaw,  4  Term. 
679.  Vide  Chambers  v.  Donald-  Rep.  361 .  Beard  v.  Webb.  2  Boa. 
son,  9  East,  471.    IddsII  v.  New-    &  Pul.  93. 

man,    4Bam.  &  Aid.  419.  as  to  (4)  4  T.  R.  361. 

actions  bv  a  feme  covert*  in  tbe  (5)  Read  v.  Jewson,   4  T.  R. 

name  of  her  husband.  363. 

(2)  Laughanv.Bewett,Cro.Car.  (6)  Ex  parte  Carington,  1  Atk. 
67.  10  Mod.  6.  2  Bos.  &  Pul.  206.  3  Burr.  1783.  1  Mont. 
93. 1 01 .    Selwy.  NL  Pri,  267.  B.  L.  4. 
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III.  Capacitt  ecutors)  of  money  advanced  at  her  request  to  her  son«in-law  on 
s.  Married  '  ^®  Security  of  that  bond,  and^  after  her  husband's  decease,  she 
^"^'"^^^  wrote,  promising  that  her  executors  should  settle  the  bond,  it 

was  held  that  assumpsit  was  maintainable  against  her  executors 
on  this  promise  (1).  Where  indeed  it  was  stated,  in  an  action 
before  Ch,  J.  Pratt,  that  a  married  woman  had  given  a  note  as  a 
feme  sole,  and  aftier  her  husband's  decease  promised  payment  in 
consideration  of  forbearance,  the  learned  judge  i^pears  to  have 
decided  that  the  action  was  not  maintainable ;  but  the  ground  of 
this  decision  probably  was»  that  the  new  promise  was  incorrectly 
stated  to  have  been  made  in  consideration  of  forbearance  of  a 
prior  debt,  whereas  in  point  of  law  there  could  have  been  no  for- 
bearance, as  the  contract  made  duringcoverture  was  void,  and  no 
legal  debt  or  liability  existed  in  respect  of  it  (2).  The  rule  with 
regard  to  the  confirmation  of  a  deed  made  during  coverture,  is 
laid  downin  Perkins,  where,  after  saying  that  there  cannot  be  two 
deliveries  of  the  same  deed,  headds^  if  a  married  woman  deliver 
a  bond  unto  me  or  other  writing  as  her  deed,  this  delivery  is 
merely  void ;  and  therefore  if  after  the  death  of  her  husband,  Ae 
being  sole,  deliver  the  same  deed  unto  me  again  as  her  deed,  this 
delivery  is  good  and  effectual  (3).  A  re-delivery  by  the  feme 
after  the  death  of  the  baron,  of  a  deed  delivered  by  her  whibt 
covert,  is  a  sufficient  confirmation  of  the  deed  to  bind  her  without 
its  being  re-executed  or  re-attested.  And  circumstances  alone 
may  be  equivalent  to  such  r€-delivery»  although  the  deed  was 
made  jointly  by  the  baron  and  feme,  and  no  fine  levied.  (4r) 

« 

Modes  of  taking  The  defence  of  coverture,  existing  at  the  time  of  oonmiencing 
^JjJJ["8«rf  the  action,  may  be  available  either  by  a  plea  in  bar  or  in  abate- 
ment, by  a  writ  of  error,  or  a  motion  to  the  court.  Where  a  party 
is  sued  in  assumpsit  as  a!feme  sole,  who  was  married  at  the  time 
when  the  contract  was  made,  she  may  avail  herself  of  her  privi- 
l^e,  under  th6  plea  of  non-assumpsit  (5).  And  the  same  plea 
will  be  available  where  a  defendant,  who  is  sued  as  a  married 
woman,  was  at  the  time  of  making  the  contract  married  to  ano- 
ther man  her  first  husband,  who  is  still  alive  {6)*    But  where  the 


MJtL. 


(1)  Leey.Mnggeridge,  5Taiint.  Cowp.    201.      Vide,  tameD  2  P. 
36.  and  Smith  v.  French,  2  Atk.  Wnis.  127. 

245.  (5)  12  Mod.  101. 

(2)  Loyd  y.Lee,  1  Str.  94.  ,    (6)  Cowley  v.  Robertson  and 

(3)  Perkins,  s.  154.  Wife,  3  Can)pb.438. 

(4)  Goodright    v.     Stephen 
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coverture  has  arisen  subsequently  to  the  making  of  the  contract^  in.  Ca?acitt 
and  the  mk  is  sued  alone^  this  fiict  could  only  be  pleaded  in  abate-  s.  Married 
men^  sod  not  in  bar  of  the  action,  because,  in  the  first  case,  the  women. 
defence  proceeds  on  the  defect  in  the  contract,  and  is  a  total  bar; 
wbereas,  in  the  latter,  it  only  proceeds  on  the  ground  that  the 
husband  ought  to  have  been  joined  (1).  Where  the  action  is 
brou^t  on  a  deed  which  is  void,  on  the  ground  that  the  party 
who  executed  it  was  a  married  woman,  the  defence  is  available 
under  the  plea  of  mm  est  f actum  (2)*  In  si^port  of  die  plea  of 
coverture  it  will  not  be  sufficient  to  prove  that  the  defendant  was 
foimerly  married,  and  that  the  husband  went  abroad  at  the  dis- 
tance of  twelve  years  before  die  commencement  of  the  action  \ 
fijr  after  an  absence  of  seven  years  firom  the  country  unheard  oi^ 
he  would  be  presumed  to  be  dead  (3).  Where  a  married  woman 
is  sued  without  her  husband  by  bailable  process,  the  court  will 
entertain  a  summary  application,  on  an  affidavit  of  the  marriage 
and  of  the  husband's  being  alive,  to  discharge  her  out  of  custody, 
or  mder  the  bail-bond  to  be  delivered  up  to  be  canceUed,  even 
although  at  the  time  of  nuiking  the  contract  she  was  living  apart 
bom  her  husband,with  a  separate  maintenance  (4),  and  with  costs 
10  be  paid  by  the  plaintiff  if  he  were  aware  of  her  privil^e(5). 
It  seems,  however^  that  the  affidavit  of  the  coverture  must  be 
made  by  the  feme  covert  herself,  and  not  by  a  third  party  (6). 
And  where  a  married  woman  has  given  a  bill  of  exchange  in  her 
own  name  (7),  or  otherwise  imposed  upon  the  plaintiff  by  pro- 
curing creddt  to  be  given  to  herself  (8) ;  or  where  the  fiurt  of  cover- 
ture is  doubtfiol  (9),  the  court  will  not  discharge  her  on  motion, 
but  leave  her  to  plead  the  coverture,  or  bring  a  writ  of  error>  if 
siie  think  proper. 

But  although  the  wife's  capacity  to  contract  is  put  an  end  to  Contract  of  wife 
by  the  marriage,  and  her  property  fidls  in  general  under  the  dis-  ^^*"  enforced 


in  equitj. 


(1)  3T.IL631. 

(2)  Lambert  v.  Atkins,  2  Campb. 
272.  3  Burr.  1805.  12  Mod.  609 

(3)  Hopewell  v.  De  Binna,  2 
Campb.  113.  Id.  273.  3  Campb. 
4.^9.    6  East,  85. 

(4)  Wardell  v.  Gooch,  7  East, 
582.  WjIsoq  v.  Serres,  3  Taunt. 
307.  Pritchett  v.  Cross,  2  Hen. 
Bla.  7.  Tidd,  201,  2.  as  to  mode 
of  proceeding  where    baron    and 


feme  are  sued  jointly. 

(5)  3  Taunt.  307. 

(6)  Jones  v.  Lewes,  7  Taunt. 
55.  2  Marsh,  385.S.C. 

(7)  7  Taunt.  55. 

(8)  Waters  v.  Smith,  6  T.  R. 
452.  Wilson  V.  Campbell,  Tidd, 
202.  2  Bla.  Rep.  903.  3  Bos.  & 
Pul.220.  5T.R.  194.  1  East, 
16.    2  New  Rep.  380. 

(9)  Id.  ibid. 
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III.  Capacity   posal  of  ber  hvsband ;  yet  it  frequently  happens  that,  either  by  a 
2.  Mairied      '  settlementmfMlewith  trustees  With  the  consentof  the  husband before 

marriage,  or  from  some  other  source*  the  wife  is  entitled  to  sepa* 
rate  property,  over  which,  in  a  court  of  equity^  the  husband  has  no 
controul.     Her  having  such  separate  property  does  not  indeed 
remove  her  incapacity  to  contract,  ))ut  she  has  a  power  of  charg- 
ing or  disposing  of  it,  subject  of  course  to  tlie  conditions  and 
limitations  with  which  the  property  was  clothed  on  her  becoming 
entitled ;  and  it  has  been  decided  in  the  court  of  chancery,  that  a 
general  personal  engagement  of  the  wife,  as  for  instance,  a  bond 
given  by  a  feme  covert  as  surety  ( 1 ),  or  a  bond  or  promissory  note 
given  as  a  security  for  money  borrowed  by  her  (2),  or  given 
jointly  with  the  husband  as  a  security  for  his  debt  (3),  although 
the  instrument  is  void  as  a  contract,  both  in  law  and  equity,  and 
although  it  contains  no  reference  to  her  separate  estate  wi]}  be 
regarded  as  evidence  of  an  intention  on  her  part  to  charge  her 
own  separate  property,  and  will  accordingly  operate  as  a  lien 
upon  it,  in  respect  of  which  she  is  liable  to  be  proceeded  against 
in  that  court ;  and  where  her  discretion  is  freely  exercised,  the 
contract  will  be  obligatory  (4).     It  is  evident  that  such  a  separate 
state  of  property  in  the  wife  will  frequently  preclude  the  husbands 
both  at  law  and  in  equity,  from^the  exercise  of  those  mari- 
tal   rights    which     he    would    otherwise   be  entitled  to    (5). 
Property  so  vested  in  trustees,  by  a  marriage    settlement  or 
otherwise,  for  the  separate  use  of  the  wife,  is  not  liable  to  be  taken 
in  execution  for  the  husband's  debts.     Thus  it  has  been  deter- 
mined that  a  woman  may  before  marriage,  with  tlie  consent  of 
her  intended  husband,  convey  all  her  stock  in  trade  and  furniture 
to  trustees  to  enable  her  to  carry  on  her  business  separately,  and 
if  the  husband  do  not  intermeddle  with  them,  and  there  be  no 
fraud,  such  effects,  although  fluctuating,  are  not  liable  to  his 
debts  (6).     And  a  settlement  made  after  marriage  is  valid,  if 
fomided  on  articles  made  before,  or  if  supported  by  a  good  and 

(1)  Heatly  v.  Thomas,  15  Ves.  2  Atk.  68.     1 1  Ves.  209.      1  Ve5. 
596.  and  Beanie,  121,2,3. 

(2)  Bulpin  V.  Clarke.   17  Ves.  (4)  Dalbiac  v.  Dalbiac,  16  Ves. 
365.    Norton  v.TuiTill,2  P.Wms.  jun.  1 1 6. 
H4.  (5)  Chambers  v.  Donaldson,  9 

(3)  Hulme  v.  Tenant,   1  Bro.  East.  4  Barn.  &  Aid.  419. 
Ch.C.  16.  observed  upon  9  Ves.  (6)  Jarraan  v.   Wollotton,    3 
188.  486.     2  Ves.  jun.  138.  Nor-  T.  R.  618.      See  also  Cowp.  437. 
ton  V.  Turvill,  2  Peere  Wms.  1 44.  8  East,  477.     6  id.  527. 
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Suable  oonndenition  (1).    But  when  the  settlement  is  voluntary  l"-  Capacity 
or  fraodiileiit  (2),  and  in  some  cases  where  the  husband  is  allowed  2.  Mtrmd 
to  resMin  in  possession  of  the  settled  property  (3),  the  property  women. 
isiiahte  to  be  taken  in  execution  at  the  suit  of  a  creditor  of  the 
husband.    And  there  can  be  no  doubt  that  a  term  vested  in  the 
wife  before  marriage,  and  which  the  husband  is  entitled  to  in  her 
right,  may  be  taken  in  execution  for  the  husband's  debt.  (4) 

Although  a  married  woman  is  thus  in  general  incapable  of  Contract  with 
making  a  valid  ccmtract  without  her  husband,  yet  it  is  clear  that  pl^g,  or  implied 
she  may  bind  her  husband  by  a  contract  made  with  his  express  *^°^  ^^^ 
or  implied  assent.    It  is  indeed  just  as  expedient  and  necessary  apart  from  the 
both  for  herself  and  her  husband,  that  the  wife  should  have  ca-  b"s^*>^* 
paci^  to  act  on  certain  occasions  as  agent  for  her  husband,  as  it  is 
incompatible  with  the  rights  and  duties  of  the  marriage  state,  that 
she  shonld  have  the  power  of  contracting  separately  irom  him 
whenever  Ae  may  think  proper.     Where,  therefore,  an  express 
assent  has  been  given  by  the  husband  to  the  act  of  a  feme  covert, 
he  will  be  bound  accordingly;  and  in  many  cases,  the  husband's 
assent  may  be  presumed  to  support  contracts  apparently  entered 
into  with  the  wife.     From  such  acts  by  the  wife,  no  prgudice 
can  in  general  arise  to  the  husband ;  but  cm  the  contrary  great 
detriment  and  inconvenience  might  ensue  both  to  himself  and  to 
others,  if  his  co-operation  were  essential  to  their  validity^     To 
decide  whether  such  assent  can  be  presumed  or  not,  it  is  neces- 
lary  to  advert  to  the  circumstances  under  which  the  parties  are 
living.    Firsts  'oihere  the  husband  and  wife  are  living  together j  and 
goods  are  ordered  by  the  wif<^  which  are  suitable  to  the  husband's 
degree  and  station,  are  supplied  to  his  house,  and  consumed  in 
his  &mily ;  these  circumstances  undoubtedly  a£fbrd  a  presump- 
tion that  the  wife  had  authority  from  the  husband  to  make  the 
contract ;  and  in  the  absence  of  any  contradictory  circumstances, 
he  would  be  liable  to  be  sued  upon  it  (5).     It  may  be  taken  as  a 
general  rule,  that  where  a  husband  and  wife  are  living  together, 
the  former  will  be  answerable  for  necessaries  fiimished  to  her,  to 
any  extent  which  may  be  conformable  to  that  station  of  life  that 
he  allows  her  to  assume  (6).     So,  where  the  husbapd's  children 

(1)  Hume  V.  Wilsmore,  8  Term  (5  )  Per  Holt  C.  J.    Ethering- 
Rep.  521.  ton  v.  Perrott,  2  Ld.  Raym.  1006. 

(2)  Id.  ibid.  ISalk.  118. 

(3)  3T.R.  618.  See  also  8  T.  (6)  Waithman  v.  Wake6eld,  1 
R.  82.     2  Stark,  274.  Campb.  1 2 1 . 

(4)  4  T.  R.  638.  9. 
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III.  Capacity  are  living  with  the  wife  by  the  hudband  s  pennission,  the  wife  has 
^MuriecT^^*  an  implied  authority  to  purchase  necessaries  for  them  (!)•  And 
women.  where  a  man  marries  a  widow,  and  receives  her  children  into  his 

family,  although  be  was  not  bou^d  by  the  act  of  marriage  to  main- 
tain the  children,  yet  having  treated  them  as  part  of  his  fiunUy, 
he  is  liable  for  contracts  made  by  the  wife  in  his  absence  for  the 
education  of  the  children  (2).  ,  So  where  a  feme  covert,  without 
authority  to  bind  her  husband  by  an  instrument  under  seal,  con- 
tracts with  a  sarvant  by  deed,  the  servant,  after  performing  the 
stipulated  service,  may  maintain  an  action  of  assumpsit  against 
the  husband  (3).  To  authorize  the  wife  to  execute  a  deed  for  her 
husband*  there  should  be  very  eiqpress  evidence  of  his  assent  (4), 
and  it  should  be  given  in  the  hudjand's  name  (5) ;  but  though  the 
deed  is  void,  he  may  be  liable  in  another  from  where  his  implied 
assent  can  be  proved  to  the  service  performed  (6).     Nor  is  the 
liability  for  necessaries  confined  to  cases  where  they  are  supplied 
to  or  for  the  use  of  the  lawful  wife  of  the  party  to  be  charged* 
Where  a  man  cohabits  with  a  woman  to  whom  he  is  not  married, 
and  allows  her  to  assume  his  name^  and  <^pear  to  the  world  as 
his  wife^  and  in  that  character  to  contract  debts  for  necessaries, 
he  will  become  liable,  although  the  creditor  may  be  acquainted 
with  her  real  situation  (?}•     Nor  will  it  be  any  answer  to  an 
action  against  a  defendant,  who  has  allowed  a  woman  to  appear 
to  the  world  as  his  wife,  and  to  contract  debts  as  such,  either  in 
the  management  of  his  household  affiurs  or  otherwise,  that  he  is 
already  married  to  another  person  (8).     The  question,  in  a  case 
like  this,  is  not  afiected  by  the  l^;ality  of  the  marriage ;  it  is, 
whether  credit  was  or  was  not  given  to  the  defendant  for  the  ar- 
ticles supplied.    Even  in  a  case  where  the  husband,  by  the  opera- 
tion of  law,  may  be  entitled  to  consider  himself  discharged  from 
the  burthen  of  maintaining  his  wife,  he  may  be  responsible,  if  he 
has  not  taken  due  precaution  to  prevent  her  from  gaining  credit 
in  his  name ;  and  therefore  where^  after  the  commission  of  adul- 
tery by  the  wife,  the  husband  left  her  in  his  house  with  two  chil- 
dren bearing  his  name,  but  without  making  any  provision  for  her 

(1)  Rawlins  v.  Vandyke,  3  Esp-        (5)  6  T.  R.  1 76. 
250.  (6)  Id.  ibid. 

(2)  Stone  v.  Carr     3  Esp.  1.  (7)  Watson  v.  Threlheld,  2  Esp. 

(3)  White  V.  Cuyler,    1  Esp.  Rep.  637-      Minno  v.  D.  Cheni- 
200.     6  T.  R.  1 7  6.  mant,  4  Campb.  2  J  5 . 

(4)  Vide  as  to  this,  2  Freem.         (8)    Robinson    v.   Mahon»     I 
218.  Bing.  on  Inf.  207.  N.  B.  Campb.  249. 
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in  oonsequence  of  the  sqianitioiiy  and  she  continued  in  a  state  of  ni.  C^acitt 
adidteijj  it  was  held,  that  the  hnsband  was  liable  for  necessaries  9.  ManM 
{um^ied  to  her,  unless  the  plaintiff  knew  or  might  have  known  ""^""^^ 
the  czrcimistanoes  under  which  she  was  living (!)•  It  is  in  all 
cases  proper  to  keep  in  view,  that  the  ground  upon  which  a  hus- 
band is  liable  for  debts  contracted  by  his  wife  is>  because  she  is 
supposed  in  contracdng  them  to  act  as  his  servant  or  agoit  (2). 
In  a  spedal  verdict,  the  fiict  of  assent  should  be  found  by  the  jury^ 
and  not  merely  the  evidence  of  the  £BM;t(3).  In  order  to  rebut 
the  presumption  that  an  authority  was  given  on  the  part  of  the 
husband,  it  may  be  proved,  in  an  action  brought  against  him  for 
the  price  of  goods  supplied,  as  for  instance^  for  the  price  of  dresses 
famished  by  the  wife's  order  and  for  her  use,  that  she  was  not  in 
want  of  articles  of  this  kind,  and  that  the  husband  had  g^ven  notice 
to  the  tradesman  not  to  trust  her  (4*).  Money  lent  to  a  married  wo- 
man cannot  be  recovered  against  the  husband;  for  bysuch  a  loaiif 
the  money  would  be  left  at  the  wife's  disposal,  and  she  might  after* 
wards  lay  it  out  in  any  manner  that  she  thought  proper  (5).  The 
hoahand  therefore  is  not]iableatIaw,although  the  money  may  have 
been  expeoded  in  the  purchase  of  necessaries;  but  in  a  court  ot 
equity  tfaelender  of  the  money  would  beentided  to  stand  in  the  place 
of  the  tradesmen  by  whom  die  goods  were  supplied  (6).  Where 
a  married  woman  buys  materids  for  clothing,  and  pawns  them 
before  they  are  made  up,  the  husband  is  not  liable,  for  they  never 
came  to  his  use ;  it  is  otherwise,  where  the  clothes  are  made  up 
and  used  by  the  wife,  although  diey  may  be  afterwards  pawned 
by  her  (7).  And,  where  a  party  has  contracted  with  the  wife 
herself  as  having  a  separate  character,  he  is  not  entitled  to  charge 
the  husband ;  for  although  the  contract  with  the  wife  may  be 
void,  yet  the  creditor  is  not  on  that  account  entided  to  proceed, 
in  opposition  to  the  truth  of  the  case,  against  the  husband,  and 
to  recover  against  him  as  upon  a  contract  which  m  point  of  foct 
was  never  entered  into.  It  is  a  question  of  fact,  whether  a  trades- 
man who  ftimishes  goods  for  the  wife^  gives  credit  to  her  or  her 
husband;  if  the  credit  is  given  to  her,  the  husband  is  not  liable, 

(1)  Morton  V.  Fazan,  1  Bos.  &     1  Saik.  1 18. 

PuL  226,  Govier  v.  Hancock,   6         (5)  Earl  v.  Peale,  I  Salk.  387. 

T.  R.  60S.  Harris  v.  Lee,  1   P.  VVms.   482. 

(2)  4  Bam.  &  AJd.  255.  per  Prec.Ch.502. 
Best.  J.  (6)  Id.  ibid. 

(3)  Manby  v.  Scott,  1  Mod.  (7)  1  Salk.  1 18.  Per  the  Ch.  J. 

(4)  PerHolty  C,  J.  Etberington     Com.     Dig.    Baroii  and  Feme, 
V.  P^rrou,    2   Ld.  Raym.   1006.     (Q). 
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III.  CAPAcii  t  although  the  wife  lives  with  him,  and  he  sees  her  in  possession 
2.  Married  '  of  some  of  the  goods(l).  So  if  wearing  apparel  be  supplied 
womeo.  ^  ^  married  woman  in  quantities  unsuitable  to  her  husband's 

degree,  and  without  his  knowlege,  for  which  the  credit  is  given 
to  her,  and  her  promissory  note  is  taken  in  payment,  the  hus- 
band is  not  liable  for  any  part  of  the  goods ;  and  in  an  action 
against  him  for  their  value,  he  is  not  bound  to  prove  that 
his  wife  was  supplied  with  suitable  wearing  apparel  from  any 
other  quarter  (2).  It  is  also  clear  that  the  wife  cannot  bind 
her  husband  by  acting  as  his  agent  beyond  the  scope  of  her 
general  authority.  Where  the  husband  had  taken  a  bond  condi- 
tioned for  the  payment  of  an  annuity  to  his  wife^  it  was  held  that 
the  latter  could  not  without  the  assent  of  the  husband  agree  with 
the  obligor  to  discharge  him  from  future  payment  of  the  an- 
nuity, in  consideration  of  his  discharging  certain  debts  of  the 
husband ;  but  the  husband  may  notwithstanding  sue  for  the  ar- 
rear  of  the  annuity  when  due  (3).  As  a  consequence  of  the 
wife's  agency  for  the  husband,  her  representations  or  admissions, 
made  within  the  general  scope  of  her  authority,  are  admissible 
in  evidence  against  the  husband.  Thus,  in  an  action  against  the 
husband  for  board  and  lodging,  where  it  appeared  that  the  bar- 
gain for  the  apartments  had  been  made  by  the  wife^  and  that,  on 
a  demand  being  made  for  the  rent^  she  acknowledged  the  debt^ 
the  plaintiff  was  held  entitled  to  recover  (4).  And  so  where  a 
wife  is  accustomed  to  conduct  business  for  the  husband,  her  ad- 
mission of  a  debt  is  avaUable  to  take  the  case  out  of  the  statute 
of  limitations  (5).  So  where  an  action  was  brought  by  the 
orders  of  a  wife,  in  the  name  of  her  husband^  to  recover  a  sum 
of  money  taken  from  her,  on  the  ground  that  it  was  the  produce 
of  goods  which  she  had  been  concerned  in  stealing,  what  she 
afterwards  said  in  her  husband's  absence  respecting  the  money^ 
when  examined  on  the  charge  of  being  concerned  in  the  robbery, 
is  evidence  for  the  defendant;  and  in  such  an  action,  facts  being 
proved  to  raise  a  reasonable  suspicion  that  the  money  taken  from 
the  wife  was  the  produce  of  stolen  property^  evidence  must  be 

(1)  Bentlej  v.  Griffin,  &  Taunt.  (4)  Emerson  v.  Plowden,  1  Esp. 
356.  Rep.  142. 

(2)  Metcalfe  v.Shaw,  3  Campb.  (5)  Anderson  v.  Saunderson,  2 
22.  4  Camp.  70.  See  also  Main-  Stark,  204.  UoltC.N.P.  591. 
waring  V.  Sands.  2  Stra.  706.  Gregory  ▼.  Parker,  1  Campb.  394, 
Holt  V.  Biren,  4  Bam.  &  Aid.  255.  See  Carey  v  Adkins,    4  Campb. 

(3)  Brown  v.  Benson,  3  East,    92,  3. 
331. 


Cb.  1.] 


.  in  generaU 


45 


prodvoed  oo  the  part  of  the  plaintifl^  to  show  whence  the  money  m.  CArAcrrT 
was  deriredy  and  that  the  wife  was  bond  fide  in  possession  of  it  a.^MiiTi«d^^* 
ibr  her  husband  (1).     And,  in  an  action  of  assumpsit  by  a  ser-  women.   . 
TanI  for  wages>  the  plaintiff  was  allowed  to  give  in  evidence  a 
deed  executed  by  the  Wife  of  the  defendant  at  the  time  of  the 
hiring^  which,  though  void  as  a  deed,  was  admitted  in  order  to. 
show  the  terms  of  the  contract.  (2) 

Secandbf^  where  the  husband  and  wife  have  ceased  to  live  tO' 
geihetj  the  former  will  be  liable  upon  a  contract  made  with  her, 
where  his  assent  can  be  implied.  By  the  ecclesiastical  law, 
where  a  hu6band,'sq)arated  fron^  his  wife,  refuses  to  make  her 
a  sufficient  allowance,  she  may  institute  a  suit  against  him  for 
alimony,  bat  the  wife's  remedy  for  this  allowance  lies  peculiarly 
in  the  spiriuud,  rather  than  in  any  temporal  court.  Still  how« 
ever  where,  through  the  husband's  misconduct,  the  wife  remains 
unprovided  for,  the  husband  may  become  liable  at  law  to  a  party 
svqpplying  her  with  necessaries ;  and  even  in  a  case  where  the  cir- 
comstanoes  exclude  any  presumption  of  an  actual  assent  on  his 
part^  a  contract  may  arise,  upon  which  he  will  be  liable  to  an 
action  on  the  ground  of  the  relation  in  which  he  stands  towards 
hiswife,  and  the  duty  which  he  owes  to  her.  Thus,  where  a  hus- 
band^ without  any  sufficient  cause,  turns  his  wife  out  of  doors(3}, 
or  refuses  to  admit  her  into  his  house  (4),  or  by  his  cruelty  and 
ill-treatment  (5),  or  his  indecency  of  demeanour(6),  renders  it  im- 
proper that  she  should  remain  with  him;  in  any  such  case  it  is 
held  that  Che  busband  sends  credit  with  his  wife  for  her  reason- 
able expence%  and  is  liable  to  be  sued  for  necessaries  furnished 
to  her,  although  he  has  given  a  general  notice  to  all  persons,  or 
even  a  particular  one  to  the  individual  supplying  the  articles,  not 
to  give  credit  to  the  wife  (?)•  It  has  even  been  ruled  at  Nisi 
Prius  that  if  a  husband  turns  his  wife  out  of  doors,  and  it  is  ne* 
cessary  for  her  safety  to  exhibit  articles  of  the  peace  against  him, 
he  is  liable  to  an  attorney  employed  by  her  for  that  purpose* 


(1)  Carey  v.  AdkiDs,  4  Campb. 
94, 

(2)  White  V.  Cuylor,  6  T.  R. 
176. 

(3)  Ld.  Rayniy  444.    Harris  v. 
Morris,  4Esp.  Hep.  42. 

(4)  Rawlios  V.  Vandyke,  3  £sp. 
251,2. 

(5)  Boulton  V.  Prentice.  Selw. 
Ki.    Pri.    263.        2  Stra.    1214. 


Hodges  V.  Hodges,  1  Esp.  Rep. 
441.  Harwood  v.  Heffer,  3  Taunt. 
421.    Fonbl.Eq.  5  ed.  101. 

(6)  Aldis  V.  Chapman,  Selw.  Ni. 
Pri.  263.  Liddlow  v.  Riland,  2 
Stark.  87.  Vide  tamen  3  Taunt. 
421. 

(7)  Boulton  V.  Prentice,  Sel.  Ni. 
Pri.  263,  4.  Harris  v.  Morris,  4 
Esp.  42. 
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Lord  Ellenborotigh,  C.  J.,  by  whom  the  case  was  decided,  ob* 
served,  that  the  defendant's  liability  for  this  charge  must  dq>end 
upon  the  necessity  for  exhibiting  articles  otihe  peace  against  him. 
If  that  proceeding  was  uncalled  for,  his  wife  certainly  could  not 
make  him  liable  for  the  expeuce  thereby  incurred.     But  if  she 
was  turned  out  of  doors,  in  the  manner  stated,  she  carried  along 
with  her  a  credit  for  whatever  her  preservaticm  and  safety  re^ 
quired.   She  had  a  right  to  appeal  to  the  law  for  protecUon^ 
and  she  must  have  the  means  of  appealing  eiSectuaUy.     She 
might,  therefore,  his  lordship  added,  charge  her  husband  for  the 
expence  of  this  proceeding,  as  much  as  for  necessary  food  or 
raiment  (1  )•     But  the  husband  is  not  liable  for  money  lent  to  his 
wifc^  although  laid  out  in  the  purchase  of  necessaries;  the  only 
remedy  whidi  the  creditor  could  adopt  in  this  case  would  be  to 
resort  to  a  court  of  equity ;  in  which  court  he  would  be  entitled 
to  stand  in  the  place  of  the  tradesman  supplying  thenecessarie8(2)* 
It  has  been  considered,  however,  that  no  ill-treatment  short  <^ 
personal  violence,  or  such  as  to  induce  a  reasonable  foar  of  it, 
will  enable  a  stranger  to  maintain  assumpsit  against  the  husband 
for  necessaries  furnished  to  his  wife  subsequently  to  her  leaving 
his  house ;  and  that  the  husband's  having  introduced  another  wo- 
man into  his  house,  is  not  sufficient,  wher^  the  wife  might  have  had 
necessaries  if  she  thought  fit  to  have  remained  there,  to  charge 
him  in  an  acdon  for  goods  supplied  to  her  from  another  quarter: 
but  the  proper  course  for  the  wife  to  pursue  is  to  sue  for  alimony, 
and  a  divorce  a  mensa  et  thoro  (S)*     Where  the  wife  voluntary 
leaves  her  husband  without  his  consent,  and  he  gives  notice  to  a 
certain  tradesman  not  to  trust  her,  he  is  not  liable  to  an  action 
for  goods  supplied  by  the  tradesman  (4);    but  it  seems  that  in 
such  case  a  general  notice  to  all  persons  not  to  trust  the  wife 
would  be  void  (5).    Where  the  wife  has  a  separate  msdntenance 
from  the  husband,  although  it  be  not  secured  to  her  by  deed  or 
writing  (6),  and  the  allowance  is  suited  to  the  husband's  sta- 
tion (7),  and  is  actually  paid  (8),  and  the  creditor  has  notice  of 


(1)  Shepherd  v.  Mackoul,  3 
Campb,  326.  Vide  Fonbl.Trtilt. 
Eq.  93.  n.  1.  as  to  question  in  ec- 
clesiastical courts  where  wife  sues 
her  husband. 

(2)  Earle  v.  Peale,  1  Salk.  387. 
Harris  v.  Lee,  1  P.  Wins.  482. 
Prec.  Chihc.  502. 

(3)  Harwoodv.Heffer,  3  Taunt. 
421.  sod  quaere.  And  see  Aldis  v. 
Chapman,  ubi  supra.  2  Stark,  87. 
1  Fonbl.  £q.  5  ed.  100.  notel. 


(4)  1  Sid.  109.    1  Lev.  4. 

(5)  1  Sid.  127. 

(6)  Hodgkinson  v.  Fletcher,  4 
Campb.  70.  Holt  ▼.  Brien,  4 
Barn. &  Aid.  254,  5. 

(7)  4  Campb.  71 .  4Bam.  &  Aid. 
254. 

(8)  Nurse  v.  Craig,  2  New 
Rep.  148.  4  B.  &  A.  254.  The 
wife's  receipt  is  not  sufficient  evi- 
dence of  payment.     4  Campb.  70. 
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in  the  iie^boariiooch(l)9  the  hnsband  is  not  liable  for  necessa-  s.  Married 


fiimished  to  his  wife.     And  where  a  husband^  not  separated 
fiftMD  his  wife,  makes  an  allowance  to  her  for  the  supply  of  her* 
fdfand  fiunily  with  necessaries  during  hb  temporary  absence^ 
and  a  tradesman,  with  notice  of  this,  supplies  her  with  goods,  the 
fauriMmd  is  not  liaUe  for  the  price;  if  therefore,  in  a  case  like  this^ 
where  he  is  not  liable  by  law,  he  should  promise  conditionally  to 
pay  the  money,  no  action  can  be  maintained  against  him  unless 
tlie  condition  which  was  annexed  to  the  promise  has  been  com- 
l^ed  with  (2).     When  the  wife  lives  separately  from  her  bus* 
hand,  without  any  fault  of  her  own,  the  law  provides,  that  her 
hnsband  shall  be  liable  for  her  adequate  maintenance,  but  if  she 
is  supplied  with  an  adequate  proportion  of  the  family  means, 
he  b  no  longer  responsible  (5).     Where  a  husband  goes  abroad 
and  leaves  his  wife,  who  dies  in  his  absence,  and  the  wife's  father 
pays  die  espences  of  her  funeral  in  a  manner  suitable  to  the  hus- 
band's rank  and  fortune,  the  amount  may  be  recovered  back 
AtMn  the  husband,  although  expended  without  his  knowledge  or 
consent  (4).    It  seems,  however,  that  a  third  person  who  pays 
debts  contracted  by  the  wife  under  such  circumstances  will  not 
acquire  any  daim  against  the  husband.  (5) 

7%trdfyf  cohere  the  Hotfe  has  been  guilty  of  the  crime  ^adtd- 
tery^  either  during  cohabitation  with  her  husband  or  in  a  state  of 
separadonfrom  him,  her  claims  for  maintenance  and  protection 
are  forfdted  by  her  misconduct.  Thus  where  the  wife  committed 
adnJteiy  under  the  husband's  roo^  and  he  turned  her  out  of 
doors,  it  was  held  that  he  was  not  liable  for  necessaries  furnished 
to  her  after  the  expulsion  (6).  Where  the  wife  eloped  with  an 
adulterer,  it  ^as  iisld  that  the  husband  should  not  be  charged  for 
necessaries,  although  the  tradesman  who  supplied  them  had  no 
notice  of  her  criminality  ( 7)  •  And  even  where  the  husband  had 
beoi  guQty  of  adultery  with  a  woman  whom  he  brought  home, 
and  had  turned  hb  wife  out  of  doors,  without  any  imputation  on 
her  conduct,  and  the  wife  during  her  absence  committed  adul- 


■«  »■ 


(1)  Todd  V.  Stokes,  Salk.  116.  Bla.  92. 

Ld  Ravm.  444.  (5)  Id.  ibid. 

(2)  Holt  V.  Brien,    4  Barn.  &         (6)  Ham  7.  Torvey,  Sel.  Ni.  Pri. 
Aid.  252.  260. 

(3)  2  Stark.  88,  9.  (7)  Stra.  Rep.  647.  706.  Morris 

(4)  Jenkins  v.  Tucker,    1  Hen^  v.  Martin     Mainwaring  v.  Sands. 
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tery,  but  afterwards  oflered  to  return  to  her  husband,  who  refused 
to  receive  her,  it  was  held  that  the  husband  was  not  bound  to 
receive  his  wife,  nor  liable  for  necessaries  furnished  to  her  after 
she  had  committed  this  ofience(l).  But  although  a  husband 
may  be  entitled  to  consider  himself  discharged  from  responsibi* 
lity  for  the  maintenance  of  his  wife,  yet  he  may  still  be  liable 
where  he  has  not  taken  due  measures  to  prevent  her  from  gain- 
ing credit  in  his  name ;  and  therefore  where  the  wife,  having 
committed  adultery,  the  husband  lef);  her  in  his  house  with  two 
children  bearing  his  name,  but  without  making  any  provision  for 
her  in  consequence  of  the  separation,  it  was  held,  that  although 
she  continued  in  a  state  of  adultery,  the  husband  was  liable  for 
necessaries  furuished  to  her,  on  the  ground  that  it  did  not  ap- 
pear that  the  tradesman  knew,  or  ought  to  have  known,  the  cir- 
cumstances under  which  she  was  living  (2).  And  if  after  the 
wife's  criminality,  the  husband  again  receives  her  into  his  house, 
his  liability  for  necessaries  revives ;  and  if  he  should  afterwards 
expel  her  from  his  house,  he  will  be  liable,  although  he  has  given 
a  general  notice,  or  even  a  particular  one  to  certain  individuals, 
not  to  give  her  credit.  (3) 


How  incapacity 
of  coverture  re- 
moved 


Lastly,  let  us  examine  by  what  modes  the  incapacity  arising 
ft'om  coverture  may  be  removed.  This  may  be  not  only  by  the 
death  of  one  of  the  parties,  but  also  by  a  divorce  a  vinculo  nuUri- 
moniij  by  which  the  bond  of  marriage  is  dissolved,  and  the  parties 
are  free  to  contract  again  in  wedlock,  and  to  do  all  other  acts  as 
if  they  had  never  been  married  (4).  So,  it  is  clear  that  after  a 
sentence  of  nullity  of  marriage,  the  reputed  wife  is  capable  of 
binding  herself  by  her  contract,  and  is  liable  to  be  sued  upon  it ; 
and  she  is  even  liable  for  goods  supplied  on  her  credit  before  the 
sentence  was  pronounced  (5).  After  a  sentence  of  divorce  a6 
initio^  the  liability  of  the  husband  for  the  debts  of  his  wife  does 
not  continue.  She  becomes  a  single  woman  by  operation  of  law ; 
and  her  liabilities  are  the  same  as  if  she  had  always  remained 


(1)  Govier  v.  Hancock,  6  T.  R. 
603. 

(2)  Norton  v.  Fazan,  1  Bos.  & 
Pul.  226. 

(3)  ni  Ves.j.  536.  Harris?. 
Morris,  4  Esp.  41,  2.  1  Salk.  19. 
6  Mod.  172. 


(4)  Com.  Dig.  Baron  and  Feme, 
C  1.&C7.  Moore's  Rep.  666. 
Ca.  9 JO.  1  Salk.  115,  6.  Cro.El. 
908.  3  Mod.  7 1 .  Cro.  Car.  463. 
I  Bla.  Com.  440.  441. 

rS)  Anstey  v.  Manners,  1  Gow*s 
Rep.  10. 
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single  (1).    So  also,  thirdly,  in  the  case  of  the  abjuration  of  the  m.  CArAciTr 
fausbancL  which  means  a  transportation  for  ever  into  a  foreign  land.  "^^  contract. 

,..  .J  1.  ,  ,.°-,a.  Married 

ana  IS  sometimes  said  to  amount  to  a  divorce  between  him  and  the  women. 
wik  (i)j  or  of  his  perpetual  banishment  by  sentence  of  law  (3)9 — 
tbe  wife  has  capacity  to  contract  and  to  sue  or  be  sued  as  a  feme 
sqI^  the  husband  being  in  such  case  civiliter  mortuus.  And 
althoo^  Lord  Coke  lays  down  that  if  the  husband  by  act  of  par* 
liament  be  adjudged  to  be  banished  for  a  time  only,  which  he 
says  some  call  a  relegation,  this  is  no  civil  death  (4) ;  yet  it  has 
been  observed  that  during  the  limited  period,  the  effect  of  his 
absence  is  the  same  to  the  wife  as  if  it  had  been  perpetual,  and  it 
is  equally  necessary  that  she  should  have  a  right  to  sue  alone  (5). 
And  it  has  been  decided  that  a  woman,  whose  husband  has  been 
tranq>orted,  may,  after  the  expiration  of  the  term  of  transportation, 
sue  wpaa  a  cause  of  action  which  accrued  during  that  period,  un- ' 
less  it  can  be  shewn  that  the  husband  has  returned  (6).  Where 
the  husband  is  an  alien  enemy,  and  out  of  the  realm,  it  seems  that 
the  wife  may  be  sued  alone  (7);  or  where  the  husband  is  an  alien, 
and  has  never  been  in  this  country  (8).  But  a  woman  by  birth 
an  alien^  and  the  wife  of  an  alien,  is  not  liable  to  be  sued  as  a 
feme  solcj  if  her  husband  has  lived  with  her  in  this  country,  al- 
thoi^h  some  years  before  the  contract  was  made  he  left  his  wife, 
and  entered  into  the  service  of  a  foreign  state  (9).  Nor  can  a  wife 
maintain  trespass  as  a  feme  sole,  for  breaking  and  entering  her 
house,  and  seizing  goods  in  her  possession,  by  replying,  in  answer 
to  a  plea  of  coverture^  that  her  husband  had  four  years  before 
deserted  her  and  gone  beyond  seas,  without  leaving  her  any  means 
of  support  and  that  he  had  not  since  returned  nor  been  heard  of 
by  her,  that  during  all  that  time  she  had  lived  separately  from 
him,  and  traded  and  contracted  as  a  sole  trader  and  single  woman, 
and  as  such  was  lawfully  possessed,  &c. ;  the  defendant  rejoining 
that  the  husband  was  a  natural-born  subject,  &c.  and  had  not 
abjured  the  realm,  or  been  exiled  or  banished,  or  relegated  there- 

(1)  1  Gow'sRep.  10.  358,  9. 

(2)  Co.  Liu  133.  a.     2  Bos.  &         (7)  1  Salk.  116. 
Pul.  231,  2.    3  Campb.  125.  (8)  3  Campb.  124. 

(3)  Id.ibid.2Bo8.  &Pul.  231.         (9)  Ray    v.    tbe   Ducbesse  de 
note  a.   3  Campb.  125.  Pienne,  3  Campb.  123.     De  Gail- 

(4)Co.Lit,  133.a.  lBo8.&Pul.  Ion  v.  L'Aigle,   I  B.  &    P.  359. 

358.  Tamen  vide  2   New    Rep.    380. 

(5]  Id.  note  3.      1  Bos.  &  Pul;  where  the  court  of  C.P.  refused  to 

358.  discharge  the  defendant  on  a  sum- 

(6)  Carroll  v.  Blencow*  4  £sp.  inary  application.      2   Esp.  Rep. 

27.     11  East,  303.     1  Bos.  &  Pul.  554.587.     2  Salk.  646. 
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III  Capacitt  froin(l).  So,  where  a  husband  residing  in  the  West  Indies 
2.  Married  ^  '  allowed  the  wife  a  weekly  sum  for  her  subsistence,  she  cannot  be 
women.  ^^y^  alone  (2)  •     And  where  an  Ejiglishman  employed  in  the  ser- 

vice of  the  British  government,  residing  in  a  foreign  country,  and 
having  lands  there,  upon  the  cessation  of  his  employment,  in  con- 
sequence of  war  between  the  two  countries,  sent  his  wife  and 
family  to  this  country,  but  continued  to  reside  abroad  himself, 
it  was  held  that  the  wife  was  not  liable  to  be  sued.  (8) 

5.  idiotcy.  Ill-         ^s  tjjg  concurrence  of  the  mind  is  essential  to  the  validity  of  a 

nacy,  drunken-  ,.  •ii«» 

iie»,  weakness  6f  Contract,  it  joU&VDSf  that  any  party  IS  mcapacitated  who  is,  m 
uaderstanding.     ^j^^  legsl  phrasc,  non  compos  meniiSf  or,  as  it  is  termed  in 

English,  of  unsound  mind,  at  the  time  when  the  agreement  is 
supposed  to  have  been  made  (4).  In  this  description  of  incom- 
petency are  included  all  persons  deprived  of  reason  and  under- 
standing, from  any  causes  whatsoever,  whether  natural  or 
accidental,  whether  of  a  permanent  or  temporary  nature;  all 
idiots  and  lunatics ;  parties  labouring  under  frenzies,  or  losing 
their  intellects  through  grief,  disease,  or  sickness  (5) }  deprived  of 
reason  from  drunkenness,  or  other  causes  of  the  like  nature  (6). 
An  idiot,  or  natural  fool,  is  one  that  hath  had  no  understanding 
from  his  nativity.  A  man  is  said  not  to  be  an  idiot,  if  he  hath 
any  glimmering  of  reason,  so  as  to  be  able  to  describe  himself  his 
age,  or  the  like  common  matters.  Idiocy  has  been  termed  a 
natural  insanity  (7),  as  the  other  species  of  insanity  is  said  to 
be  accidental  or  adventitious.  This  last  designation  is  applied 
where  a  person,  having  had  a  competent  use  of  reason,  loses  it 
by  some  distemper  in  the  humours  of  the  body,  or  hurt  in  the 
brain  or  its  organs,  or  by  the  violence  of  disease,  as  a  fever,  the 
palsy,  or  the  like ;  and  this  species  is  subdivided  into  that  which 
is  periodical  and  has  lucid  intervals,  and  that  which  is  permanent 
and  without  intermission  (8).  This  adventitious  insanity  was, 
at  the  common  law,  called  lunacy,  and  it  is  generally  styled  so 

. » ;: 

(1)  Boggctt  V.  Frier,  11  East,  to  1 74.  Dennis  v.  Dennis  2  Saund. 
301.    1  New  Rep.  80.  332. 

(2)  Macnaniara  and  Wife  v.  (5)  Co.  Lit.  247  a.  8  Ves.  65. 
Fisher,  in  error,  3  Esp.  Rep.  18.  (6)  Id.  ibid.  Bull.  Nisi  Prius, 
Farrar  v.  Greoard,  1  New  Rep.  80.  1 72.  3  Campb.  1 33.  18  Ves.  J  6. 
Vide  5  T.  R.  679.  682.  See  8  Ves.  65.  and  infra. 

(3)  Marsh  v.  Hutchinson,  2  Bos.  (7)  1  Inst.  247  a.  3  Mod.  44. 
&  Pul.  226.  4  Co.  126. 

(4>  Co.  Lit.  247  a. ;  and  seethe        (8)  1  Ridg.  P.  C'  517.     App. 
t^^rms  in  Stat.  4  Geo.  2.   c.  10.  ,  note  1. 
mid??.  T:  C.  536.    3  Atk.  168. 
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at  this  day(l).     But  the  words  unsound  mind,  and  unsound  '^'  ^apacitt 
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menuHj,  having  been  adqpted  in  the  reign  of  Edward  I.,  the  5,  idiotcy,  lu- 
one  by  the  stat.  West.  2.  and  the  other  by  the  stat.  de  modo  U-  JI^V^k^il'cM  of 
umdijmesy  theyhave  been  since  indiscriminately  used  in  our  undemanding. 
Jaw  to  ngniiy  not  only  lunacy,  whidi  is  a  periodical  madness, 
bat  also  a  permanent  adventitious  insanity,  as  distinguished 
from  idio<7  (2).  There  is  considerable  difference  in  point  of  law 
between  idio<7  and  the  other  species  of  mental  derangement^  or 
insanity.  An  idiot  is  presumed  to  be  incapable  of  ever  attaining 
a  ccNnpetent  degree  of  understanding  to  govern  either  himself 
or  his  estate  (S).  And  therefore  the  king  may  grant  the  cus- 
tody of  the  person,  and  the  profits  of  the  estate,  during  the  life 
of  the  idiot^  without  account,  except  for  necessaries,  and  all  acts 
ever  done  by  the  idiot  to  bind  his  estate  shall  be  avoided. 
However,  since  the  Revolution,  the  crown  has  always  granted 
tYie  surplus  profits  of  the  estate  of  an  idiot  to  some  of  his 
family  (4).  But  a  lunatic  is  presumed  in  law  to  be  likely  to 
recover  that  understanding  which  he  has  lost ;  and  therefore 
the  custody  of  his  person  and  estate  shall  be  granted  to  the  com* 
mittee  only  during  pleasure.  And  the  committee,  deducting  a 
suitable  maintenance  for  the  lunatic  and  his  fiunily,  shall  account 
in  chancery  for  the  surplus  profits ;  and  shall  pay  them  over, 
either  to  the  lunatic,  if  he  recover  his  understanding,  or  to  his 
l^al  representative  after  his  death.  But  all  acts  done  by  him 
during  his  lunacy,  to  bind  his  estate,  shall  be  avoided  (5). 
PenoDsbom  deaf,  dumb,  and  blind  are  also,  generally  speaking, 
reckoned  by  the  law.  as  idiots,  as  being  destitute  of  their  senses, 
which  ordinarily  form  the  avenues  to  the  undecstanding  (6). 
Lord  Coke  al^o  includes  a  party  deprived  of  reason  from  intoxi- 
cation, as  one  who  is  in  the  legal  phrase  non  compos  mentis;  but 
he  adds,  that  being  deprived  of  reason  by  his  own  vicious  act,  be 
has  no  privilege  thereby,  but  is  voluntarius  damorit  and  what  hurt 
or  ill  soever  he  doth,  his  drunkenness  doth  aggravate  it ;  nam 
omne  crimen  eluctas  H  incendit  et  deiegit  (7).  And  the  ancient 
authorities  do  not  scruple  to  assert,  that  although  drunkenness  is 
a  kind  of  insanity  for  the  time,  yet  as  it  is  of  the  party's  own  pro- 
caring,  it  cannot  turn  to  his  avail  or  derogate  from  his  contracts, 

(1)  1  Ridg.  P.  C.  517.    App.        (4)  IRidg.  P.C.   519,     App. 
Dote  1.  note  1. 

(2)  Id.  ibid.  (5)  1  Ridg.  P.  C.  620.      App. 

(3)  Beverley's  Case,  4  Co.  126.     note  1. 

2  lost.  U.    R^.Bew.  267.  Fitz.        (6)  1  Bla.  Com.  304. 
N.  B.  352.  (7)  Co.  Lit.  247  a. 
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lucy,  drunk  eti- 
nesf,  weakness  of 
understanding. 


III.  Caf  Acirr  for  it  is  a  great  oflfeitoe  in  itself;  and  that  this  doctrine  holds  as  well 
3°  id^otcy'^u- *  ^^  respecttomminalpunisbments  as  to  dispositions  of  thepar^s 

hinds^  goods,  or  any  thing  concerning  him.  But  it  was  admitted, 
that  equity  would  relieve  in  such  a  case  (1),  especially  if  the  in- 
toxication were  caused  by  the  fraud  or  contrivance  of  the  other 
party  (2),  and  the  party  sought  to  be  changed  was  so  excessively 
drunk,  that  he  was  utterly  deprived  of  reason  or  understanding ; 
for  it  was  said,  that  without  a  serious  and  deliberate  spirit,  no 
contract  could  be  binding  by  the  law  of  nature  (3).  It  is  now 
clearly  established,  that  excessive  intoxication,  by  which  the  party 
is  bereft  of  reason,  will  invalidate  a  contract  even  at  law  (4>).  But 
mere  weakness  of  understanding,  where  there  is  no  fraud  or  sur- 
prize, does  not  in  our  law  form  a  ground  of  incompetency ; 
although  it  is  evident,  as  observed  by  the  highest  authority, 
that  a  party  so  circumstanced  may  be  exposed  to  ruin  every 
instant  (5).  Nor  does  the  rule  of  the  common  law  with  respect 
to  wills  appear  to  have  been  applied  to  deeds  and  other  con- 
tracts (6) ;  for  to  establish  a  will,  it  is  not  sufficient  to  shew 
that  the  testator  had^  sufficient  memory  to  answer  plain  and 
familiar  questions,  but  he  ought  to  have  had  a  disposing  memory, 
so  as  to  be  aUe  to  make  a  disposition  of  his  lands  with  under- 
standing reason :  <^  this,**  says  Lord  Coke,  in  speaking  of  wills,  <^  is 
such  a  memory  as  the  law  considers  safe  and  perfect."  (7)  But 
to  take  advantage,  in  the  making  of  any  contract  whatever 
even  of  the  most  ordinary  description,  of  a  mind  naturally  weak, 
to  obtain  an  unequal  bargain,  is  highly  culpable;  and  if  coupled 
with  circumstances  of  fraud  apparent  either  from  the  extraordi*- 
nary  nature  of  the  instrument,  from  the  exercise  of  undue  influ- 
ence^ from  the  want  of  adequate  motive  or  consideration,  or  the 
tike,  is  a  ground  for  setting  aside  an  agreement,  especially  in 
courts  of  equity  (8).      In  considering  the  effi^ct  of  lunacy  or 


(1)  lCha.Ca.202. 

(2)  3  P.  Wms.  130.  notes. 

(3)  Fonbl.  Treat.  Eq.  68. 

(4)  Bui.  Ni.Pri.  172.  18Ves. 
16.    3  Campb.  133. 

(5)  Vide,  on  this  subject,  Sher- 
wood V.  Sanderson,  19Ve8.  286. 
Exparte  Barnsley,  3  Atk.  168. 
Lord  Donegal's  case,  2  Ves.  407. 
See  post  65*  as  to  relief  inequity. 

(6)  Fonbl.  Treat.  Eq.  70,  1. 

(7)  Id.  ibid.  Marquis  of  Win- 
cUcster's  case,  6  Co.  23  a. 


(8)  VideFonbi.Treat.Eq.  68, 9. 
7Bro.P.C.70.  2  id. 77.  2P.Wms. 
203.  2  Ves.  627.  2  Atk.  324. 
TothiU,  10.  Taylor  v.  Obee, 
3  Price,  83.  3  Ves.  &  B.  187. 
2  Madd.  430.  And  see  in  gene- 
ral as  to  the  several  species  of 
fraud  in  contracts,  and  the  modes 
of  relief,  Fonbl.  Treat,  of  Equity, 
b.  1 .  c.  2.  sec.  3.  notes,  and  sec.  7t  8, 
9.  and  notes.  Bridg.  Index,  tit. 
Fraud,  1 .  per  totum. 


Ch.  1-3  in  general.  5^ 

other  dqiiivfttion  of  reason  with  respect  to  contracts,  we  shall  A).  Capacitt 
treat  Snt  of  some  pecalwr  cases  in  which  such  a  defence  is  not  s.^uuxJy^tu.^' 
sDsCaioflhie;  and  afterwards  mention  in  what  cases  and  by  what  nacj,  drunken- 

J      ^i_      .  ..  i_         ^  ness,  weakness  of 

oMto  the  incapaaty  may  be  set  up.  uiukmandinj. 

A  oontoict  of  record,  as  a  statute  merchant,  statute  staple,  or 
recognizance,  or  a  fine  or  recovery^  is  binding  even  upon  ar 
fainatic  or  an  idiot,  or  odier  party  non  ^mipos  mentis^  and  upon 
his  bdrs  and  executors^  and  all  persons  claiming  in  privi^ 
widk  him  (1).  The  reason  is,  that  credit  mus(t  be  given  to  the 
effidal  audiority  uadar  whose  superintendance  such  securities 
are  taken,  tfa^  the  parties  to  ^em  were  not  incompetent.  '^  The 
law,"  says  Lord  Hobart,  with  his  usual  peculiarity  and  force  of 
knguage^  **  finds  these  persons  not  so  disabled,  nor  admits  tlic 
avennent  of  such  disablement,  because  it  is  certified  by  the  in- 
vincible and  indisputable  credit  of  the  judge,  that  they  were 
perfect  and  able  persons.  And  so  here  is  a  law  of  policy  that 
doth  not  cancel  the  law  of  nature,  but  doth  only  bind  it  in  point 
of  £oavk  and  drcomstance ;  it  being  better  to  admit  a  mischief 
ID  particular,  even  against  the  law  of  nature,  than  an  inconve* 
nience  in  general;  and  it  is  not  the  law  of  nature  to  admit  any 
improbable  surmise  against  authentic  record  or  evidencer"  (2) 
Bat  although  securities  of  record,  as  fines  or  recoveries  sufiered 
by  infimts  or  lunatics,  are  binding  upon  them  at  law,  yet  relief 
may  be  obtained  in  chancery,  and  the  parties  taking  them  may 
be  compdled  in  that  court  to  reconvey  the  estates,  for  no  species 
of  fraud  can  be  so  palpable  as  the  obtaining  of  these  solemn 
securities  Jrom  parties  so  incapacitated  (3).  Formerly,  indeed,  it 
was  considered,  that  a  person  non  compos  could  in  no  case  be 
admitted  to  set  aside  a  contract  executed  by  him ;  it  being  said, 
that  no  man  should  be  allowed  to  stultify  himself;  and  that  it 
was  impossible,  in  the  nature  of  things,  that  '^  when  a  party  re- 
covered his  memory,  he  should  know  what  he  did  when  of  non* 
sane  memory  ."(4)  And  although  some  thought  that,  by  the 
ancient  common  law,  he  might  .have  a  writ  of  dumfuit  non 
composy  to  avoid  a  grant  made  during  his  incompetency  (5),  yet 

(1)  Co.  Lit.  247  a.     4  Co.  124.     &Beaine,  42. 

and  145— J  93.    2  Inst.  483.   Bro.  (4)  4  Co.  124.    See  also  Powell 

tit.  Fr.  75.     10  Rep-  42  a.    Bro.  on  Contr.  1 1.  12. 

Fait,  Inrol.  (5)  Fitz.  Nat.  Brev.  466.    6  ed. 

(2)  Hob.  224.    Co.  Lit.  247-  f.  449.    Treat,  on  Eq.  50.    New- 

(3)  Tothill,  42.  99.  1  Rol.  land  on  Contr.  16,  17.  2  Bla. 
Rep.  115.  I  Ves.  289.  2  Ves.  Com.  291.  cites  Biiu.  c.  28.  fol. 
403.    3  Atk.  313.  and  sec  3  Ves.  66.     Reg.  fol.  228, 
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III.  Capacitt*  a  contrary  opinion  afterwards  prevailed;  and  it  was  oonsideredf 
j^^idbicV'hi"*  ^**»'  the  acts .  of  idiots  or  lunatics  could  only  be  avoided  by 
nacy,  drunken-  scire  focias  at  the  suit  of  the  king,  which  must  have  beea 
understauding.     brought  in  their  life-time,  but  to  which  they  were  no  parties,  or 

by  privies  in  blood,  or  privies  in  representadon,  and  not  by 
privies  in  estate  or  in  tenure ;  nor  in  any  cases  by  the  incompe- 
tent parties  themselves  (1).    And  there  is  a  case  where  it  was 
determined,  that  the  plea  of  lunacy  afforded  no  answer  to  an 
action  on  a  bond  (2).     But  this  decision  has  been  overruled; 
and  it  is  now  held,  that  idiotcy^  lunacy,  or  othor  disability  of  thi» 
nature,  affords  a  su£Bcient  defence  to  an  action  on  a  deed  or 
bond,  or  on  any  other  contract  (3).     Sudi  a  disability  totally 
annuls  a  deed ;  and  is  available  under  the  plea  of  non  est  fac- 
tum (4).     And  so  drunkenness,  by  which  a  party  is  deprived  of 
reason,  is  a  bar  to  any  action  for  any  contract  made  under  its 
influence  (5) ;  and  may  be  given  in  evidence,  under  the  plea  of 
non  est  factum^  to  a  deed ;  of  non  concessit j  to  a  grant ;  or  of 
non  assumpsit^  to  a  promise.  (6)     If,  therefore,  it  be  stated,  as 
inducement  in  an  action  of  slander,  that  a  certain  agreement 
was  made,  the  averment  will  be  falsified  by  proof  that  the  party 
to  the  supposed  agreement  was  in  a  state  of  complete  intoxica- 
tion when  he  signed  it  (7) ;  or  in  an  action  for  work  and  labour, 
proof  that  the  plaintiff  was  in  a  state  of  intoxication  when  he 
signed  that  which  is  insisted  on  by  the  defendant  as  an  agree* 
ment,  diq)enses  with  the  necessity  of  producing  it  (8).     There 
are,  indeed,  authorities  in  the  court  of  chancery,  in  which  it  has 
been  laid  down,  that  the  mere  proof  of  a  party^s  having  been  in- 
toxicated when  heexecuted  adeed,  does  not  of  itself  afford  aground 
for  relief,  for  that  this  would  be  to  encourage  drunkenness  (9) » 
but  that  if  any  contrivance  were  used  to  draw  a  party  in  to  drink» 
or  any  unfair  advantage  were  taken  of  his  situation,  the  agree- 
ment would  be  set  aside.     In  a  late  case,  however,  where  this 
doctrine  was  alluded  to  by  the  master  of  the  rolls,  it  was  ad- 


(1)  4  Co.  123  b.  124  a.  Com. 
Dig.  Idiot,  D^  4,  5,  6.  Treat,  on 
Eq.  50,  1,  2. 

(2)  Id.  ibid.  Stroud  &  Mar- 
shall,  Cro.  El.  398.  and  see  id. 
622. 

(3)  Agate  v.Boen,  2  Stra.  1 J  04. 
and  the  case  there  cited. 

(4)  Id.  ibid. 

(5)  Cole  V.  Robins,  BhI.  Ni. 
Pri,172.     SCanipb.  133. 


(6)  Pitt  V.  Smith,  3  Campb. 
133 

(7)  Id.  ibid. 

(8)  Fentonv.Holloway,  1  Stark. 
126. 

(9)  Cory  v.  Cory,  1  Ves.  19. 
Rich  V.  Sydenham, '  I  Ch.  Ca.  202, 
Johnson  v.  Medlicott,  3  P.  Wnis* 
130.  Goodman  v.  Sense,  2£q<. 
Abr.  183.  pi.  2, 


Ch.  1.3  in  general  do 

mitted,  that  if  a  party  were  in  a  state  of  such  excessive  intoxlca*-  m.  CAPj^ciTr 
tion  as  to  be  deprived  of  reason^  an  agreement  made  by  him  would,  J°  ^^^  "  J*"^* 
without  any  proof  of  contrivances  used  to  bring  him  into  that  nacy,druDken. 
sitaad'on,  be  invalid  even  at  law  (1).     This,  therefore,  is  now  to  "^e'St^."^ 
be  taken  as  the  law  upon  the  subject ;  and  it  rests  upon  sound 
principles :  for  however  desirable  it  may  be  that  diimkenness 
should  be  repressed,  yet  the  rules  of  good  faith  and  justice  are 
not  to  be  violated  to  attain  this  purpose ;  and  there  can  be  no 
reason  why  a  contract  should  enure  for  the  benefit  of  a,  party 
who  has  obtained  it  from  another  at  a  time  when  he  was  not 
master  of  his  own  actions* 

Further,  a  contract  may  be  avoided  which  is  obtained  through  4.  Duress, 

the  application  of  such  external  violence  or  constraint  as  is 

deemed  in  point  of  law  to  be  sufficient  to  prevent  the  free 

exercise  of  the  reason  or  understanding  of  the  party  by  whoni 

it  is  made.    A  contract  so  entered  into  is  said  in  law  to  have 

been   made  under  duress  (from  the  Latin  word  durittes\   of 

which  tbere  are    several   species;    fbr  it  may   be  either  by 

actual  imprisonment  of  the  person  or  per  minas  ;  as  by  menace 

of  imprisonment,  of  mayhem,  of  violence  to  be  offered  eitller 

to  member  or  life  (2).     If  the  contract   be  sought   to   be 

avoided  on  the  ground  of  imprisonment,  the  confinement'  must 

be   shewn  to   be  an  unlawful  one,  and  not  by   process  of 

law  (3).     But  even  where  imprisonment  is  originally  lawfuT, 

the    application    of   undue   violence   or    restraint,    which    is 

tortious  and  unlawfiil,  will  avoid  an  agreement  (4).     And  any 

violent  restraint  or  confinem^it,  though  not  in  a  common 

prison,  is  in  law  an  imprisonment  {$)•   Imprisonment  by  process 

of  one  who  has  no  jurisdiction,  is  also  duress  (6).     An  arrest 

made  without  any  cause  of  action  is  said  to  be  sufficient  to  avoid 

a  deed  given  under  it ;  or  an  arrest  without  good  authority, 

though  for  a  just  debt,  or  an  arrest  by  warrant  from  a  justice  of 

the  peace,  on  a  charge  of  felony,  when  no  felony  had  been  com^- 

mitted  (7).     Where  a  bond  was  given  by  a  third  person,  on  the 

discharge  of  one  who  had  been  unlawfully  impressed;  con- 

(1)  Cooke  V. Clayworth,  18Ves.     1  Rol.  Abr.  687.  1.  20.     8  Ed.  3. 
15, 16.  57.  and  43  Ed.  3.  106.  b. 

(2)  2  Inst.    482,  3.      1  Bla.        (5)   Id.  ibid. 

Com.  136,  7.  (6)  Com.   Dig.  Pleader,  2  W. 

(3)  2  Inst.  482.     1  Rol.  Abr.     19.       1  Rol.  Abr.  687.   and  see 
687.    43  Ed.  3.  10  b.    11  Hen.  4.     2Vern.49t7. 

6  b.  (7)  Bui.  Ni.Pri.  172. 

(4)  Id.  ibid.     Bul.Ni.Prul72. 
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111.  Capacitt    ditioncd  for  the  man's  beinj;  returned  into  custody,   or    in 
4°Dur^*/^^'    defeult  thereof,  for  the  payment  of  £50,  the  bond  was  held 

void,  for  the  impressing  of  the  mail  was  unlawfiil;  and  besides^ 
the  officer  had  no  power  to  commute  the  services  of  one  who  was 
impressed,  nor  to  discharge  him  in  consideration  of  money  to  be 
paid  (1).  And  menace  of  imprisonment  is  sufficient  to  avoid  a 
contract ;  for  liberty  is,  in  this  case,  as  carefully  guarded  by  the 
law  as  life  itself  (2).  But  the  fear  which  is  sufficient  to  avoid  a 
contract  must  be  a  present  fear,  occasioned  by  some  present  or 
future  danger,  not  a  mere  suspicion  of  the  approach  of  danger, 
nor  such  an  apprehension  as  would  arise  in  the  mind  of  a  weak 
or  timorous  man,  but  such  as  would  alarm  a  firm  man ;  such  as 
the  fear  of  death,  or  of  bodily  torment  (3).  The  fear  of  battery 
only,  which  may  be  slight,  will  not  amount  to  duress,  as  the  fear 
of  mayhem  will,  or  of  loss  of  life  or  member  (4).  Nor  is  the 
fear  of  the  burning  of  the  party's  houses,  or  destruction  or 
asportation  of  his  goods,  sufficient  to  invalidate  a  contract ;  for  the 
law  considers  that  compensation  may  be  obtained  for  wrongs 
like  these  by  an  action  for  damages  (5).  But  the  security  given 
under  duress  will  be  invalid,  although  the  form  of  it  may  difier 
irom  that  demanded  by  the  party  by  whom  the  duress  is  applied. 
Thus,  in  the  instance  given  in  the  books,  if  A.  menace  me, 
except  I  make  unto  him  a  bond  of  <^4>0,  and  I  tell  him  I  will 
not  do  it,  but  I  will  make  unto  him  a  bond  of  .^20,  the  court  will 
not  expound  this  instrument  to  have  been  given  voluntarily ; 
according  to  the  maxim,  nofi  videtur  consensum  retinuisse  si 
quis  ex  prcescripto  minantis  aliquid  immutavil  (6),  The  duress 
by  which  a  contract  may  be  avoided,  must  also  in  general  be 
such  as  is  c^ered  to  the  party  against  whom  it  is  sought  to  be 
enforced,  and  who  seeks  to  avoid  it,  and  not  to  a  stranger.  It 
is  said,  however,  that  tiie  husband  may  avoid  a  contract  on 
account  of  duress  to  the  wife ;  or  a  parent,  on  account  of  duress, 
to  his  child  (7).  But  a  servant  cannot  at  law  avoid  a  deed 
executed  to  relieve  his  master  from  duress,  nor  vice  versa  (8). 
Nor  is  duress  to  the  principal  a  bar  to  an  action  against  his 


G)  Pole  V.  Harrobin,  9  East,         (4)  2  Inst.  483. 

417.  in  note.  (5)  Id.  ibid.    Bal.  Ni.  Pri.  1 73. 

(2)  2  Inst.  482.  Com.  Dig.  2  Stra.  917.  ace.  1  Rol.  Abr.  687. 
Pleader,  2  W.  20.  1  Bla.  Com.    contra. 

130.  (6)  Bui.  Ni.  Pri.  173. 

(3)  2  Inst.  483.  Brae.  1. 2.  (7)  1  Rol.  Abr.  687.  Vide 
fol.  16  b.  Rex  V.  fioutherton.  Brown,  Ch.C.2G7 — 276.  Freeman. 
6East.  Rep.  126.  (S)  J  RoJ.  Abr.  687. 
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surety  (1).    Duress  from  a  stranger,  by  die  procurement  of  the  H'-  Ca»acitt 
party  wlio  derives  the  benefit  from  a  contract,  is  a  good  cause  By  wfaon* 
fer  aroidang  it  [2) ;  or  the  imprisonment  of  a  servant  by  his  ^'  Cures, 
master  will  vitiate  an  obligation  made  by  the  servant  io  a  third 
person.  (3) 

It  has  been  laid  down,  that  a  statute  merchant  may  be 
avoided  by  audita  quereUif  if  obtained  through  duress  of  im« 
prisonment  (4),  But  the  averment  of  duress  does  not  appear  to 
be  in  general  admissible  to  contradict  a  record ;  as  for  instance^ 
to  defeat  a  deed  inroUed  (5).  In  an  action  on  a  deed  or  specialty 
contract,  duress  must  be  specially  pleaded^  and  is  not  available 
under  the  plea  of  fi07i  est  factum.  (6) 

A  disability  to  contract  may  also  arise^  as  already  observed, 
from  the  national  character  of  a  contracting  party,  and  from  his 
standing  in  a  hostile  relation  towards  this  country.     By  the 
general  rulei  no  contract  can  be  entered  into  between  a  British 
subject  and  an  alien  enemy ;  an  agreement  so  made  is  altogether  5.  Aiiea 
invalid,  and  is  incapable  of  being  enforced  in  any  court  of  justice,  ^^^^^^ 
either  in  law  or  equity,  or  at  any  time  whatsoever,  either  during 
the  war  or  after  its  termination  (7).     In  a  late  case,  where  a 
British  subject,  resident  here,  having  in  his  hands  the  proceeds 
of  certain  goods  of  an  alien  enemy,  the  latter  drew  a  bill  of 
exchange  upon  the  English  resident  (the  defendant  in  the  action), 
and  indorsed  the  bill  to  the  plaintiff,  an  English  bom  subject^ 
resident  in  the  hostile  country,  who  sued  upon  the  instrument 
after  peace  restored,  it  was  held  that  he  could  not  recover  (8).  The 
reason  of  the  rule  is,  that  a  contract  made  between  a  British  sub- 
ject and  an  alien  enemy  must  presuppose  the  existence  of  pacific 
communications  between  the  parties,  and  is  therefore  repugnant 
to  the  measures  of  our  own  government  in  declaring  war;  that  it 
has  a  tendency  to  betray  tiie  subjects  of  this  country  into  breaches 
of  th^  alliance ;  and  serves  to  strengthen  and  assist  the  enemy. 


(1)  Com.  Dig.  Pleader,  2  W. 

(2)  1  RoLAbr.  688.  43  Ed.  3.  6. 

(3)  Id.  ibid. 

(4)  1  Rol.  Abr.  687.  20  Ed.  3. 
And  quer.  27.  Year.  B.  43  Geo.  3. 
10.  Owen,  142.  Vidian  Eut. 
107.  See  in  Equitv,  3  Ves.  8c 
B.42.  TothiJI,  99— '101.  4  Bro. 
Pari.  Case,  76. 

(5)  1  Rol.  Abn   862.    i.  15. 


16  Hen.  7.  5  b.    Com.  Dig.  Plea- 
der   2W.  19. 

(6)  2  Inst.  485.  Bui.  Ni.  Pri. 
172.     2  Chitty  on  PI.  496. 

(7)  Brandon  v.  Nesbitt,  6  T.  R. 
23.  Bristow  ▼.  Towers*  id.  35. 
8  East,  289.  13  Ves.  64.  Ante 
1  vol.  377,  &c. 

(8)  AVillison  v.  Patteson,  7 
Taunt.  439.     1  Moore,  133.  S.C. 
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111.  CArAciTT   by  openiniF  to  hif»  avenues  for  traffic.    In  the  jorispnidence  of 

XO  CONTRACT.         "^        ■■  o  *  r 

5.  Alien  ene-      ouF  own,  as  Well  88  of  almofit  every  other  country,  the  situation 
""^'  of  an  alien  enemy  precludes  him  from  deriving  any  benefit  from 

a  contract  during  the  war,  or  appealing  to  the  courts  of  justice 
for  redress.    No  action  can  be  maintained  in  any  court  of  law 
in  this  country,  either  at  the  suit  of  an  alien  enemy,  or  by  any 
party  in  trust  for  him  (I) ;  nor  can  a  person  labouring  under 
this  incapacity  maintain  a  bill  in  equity  for  relief  (2) ;  nor  can  it 
afford  any  just  ground  for  distinction,  where  the  claim  sought 
to  be  enforced  has  arisen  to  an  alien  enemy  during  war,  and  is 
disallowable  on  that  account,  that  the  action  for  it  is  not  brought 
till  after  the  cessation  of  hostilities ;  for  whether  an  enemy  re- 
ceives compensation  during  the  .war^   or  obtains  satisfaction 
afterwards,  the  difierenoe  is  only  in  the  dqpree,  and  not  in  the 
nature  of  the  benefit;  and  protection  and  encouragement  are 
in  each  case  afforded  to  him,  either  by  the  advantage  imme* 
diately  derived,  or  by  the  prospect  of  eventual  indemnifica- 
tion (S).     But  where  the  reason  of  the  rule  ceases,  the  rule  itself 
is  also  at  an  end.     In  a  late  case,   where  a  British  subject, 
detained  prisoner  in  France,  drew  a  bill  of  exchange  in  favour 
of  another  British  subject  also  detained  there,  upon  a  British 
subject  resident  in  this  country,  and  the  payee  afterwards  in- 
dorsed the  bill  to  a  Frenchman,  a  banker  at  Verdun,  it  was 
held,  that  the  latter  might  bring  an  action  upon  the  bill  in  this 
country,  against  the  acceptor,  on  the  return  of  peace  (4) ;  for  ia 
this  case,  the  party  who  drew  the  bill  having  been  detained  ia 
France  as  a  prisoner  of  war,  the  rule,  which  prohibits  communi- 
cations on  the  part  of  a  British  subject  with  a  hostile  territory, 
did  not  apply.     From  the  necessity  of  the  case,  the  drawing  of 
the  bill  in  France,  and  the  subsequent  negodation  of  it,  were 
allowable ;  there  was  nothing  illegal  in  the  concoction  of  the 
instrument,  nor  was  there  any  disability  in  the  plaintiff  on  the 
record.     Where  hostilities  arise  aftier  the  making  of  a  contract, 
the  performance  of  it  is  prevented  by  that  circumstance^  accord- 
ing to  the  principles  already  adduced  (5) ;    but  where  a  debt 
accrues  before  the  breaking  out  of  a  war,  the  right  to  recover  it 


(1 )  Brandon  v.  Nesbitt,  6  T.  R.  bills  of  discovery ;  but  sec  2  V.  &: 
23.    Bristow  v.  Tower,  6  T.  R.  35.  B.  325.  7,  8. 

Kensington  v.  Inglis,  8  East,  289,  (3)    Gamba    v.    Le  Mesurier^ 

290.    £xparte  Rush,   13  Ves.  64.  4  East,  407. 

(2)  Albretch  v.  Lufman,  2  Ves.  (4)    Antoine  v.  Morshead,    6 
&  Beame,  323.     Daubigny  v.  Da-  Taunt.  237. 

vallon,  2  Anslr.  462.     Ace.  as  to  (5)  Oomv.Brucc,  12Ea5t,22j. 
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is  suspended  in  consequence  of  superveninff  hostilities*  but  is  in.  Capacitt 

T  *•,  1  /.  T  r^**  CONTRACT^ 

capable  of  bemg  enforced  on  the  return  of  peace.     In  a  case  of  5.  Alien  eoe- 

baakmptcyy  therefore,  a  creditor,  who  appears  to  have  become 

an  alien  enemy  since  the  debt  arose,  may  have  his  claim  entered, 

a/ibon^  the  payment  of  the  dividend  must  be  reserved  (1). 

And  it  has  been  deteimined,  that  a  British  agent,  effecting  a 

poliqr  of  insurance  on  behalf  of  alien  enemies,  who  became 

enemies  after  the  loss  happened,  but  before  an  action  com* 

menced,  is  entitled  to  recover  against  the  underwriter,  if  he 

plead  only  the  general  issue,  which  is  a  plea  of  perpetual  bar  (2)» 

It  is  indeed  one  of  the  prerogatives  of  the  crown  to  seize  and 

sue  for  debts  belonging  to  alien  enemies ;  and  it  should  seem, 

that  in  the  case  just  stated,  the  crown  might  interfere  to  seize 

the  debt,  notwithstanding  the  recovery  in  the  action ;  but  in  the 

form  of  the  plea  adopted,  the  disability  was  not  available  in 

fiivoor  of  one  of  the  contracting  parties. 

The  disahQities  ordinarily  attaching  upon  alien  enemies,  ot 
upon  subjects  of  this  country  trading  with  them,  may  be  re* 
moved  by  licence  from  the  crown*  As  die  king  possesses  the 
sole  power  of  dispensing  peace  or  war,  so  he  may  remove  the 
disabilities  arising  out  of  a  state  of  warfore  in  favour  of  parti- 
cular individuals,  or  of  a  certain  portion  of  a  community.  The 
king,  says  Lord  C.  B.  Comyns,  may  grant  letters  of  safe  con- 
duct to  an  enemy,  and  by  this  means  take  him  into  his  keeping 
and  protection  (S) ;  and  independently  of  letters  of  safe  conduct 
or  passports,  a  person  residing  here  by  the  license  and  under 
the  proCectioa  of  the  sovereign,  is  not  to  be  regarded  as  an  alien 
enemj.  Some  proof  indeed  of  a  licence  from  the  crown  is 
necessary  to  remove  the  disability  /  and  the  mere  fact  of  the 
par^s  being  a  British  resident  does  not  seem  to  be  su£5cieht. 
Where  a  party  against  whom  an  action  was  brought,  pleaded 
that  the  suit  was  instituted  on  the  behalf  of  H.  K,  a  Dane,  an 
alien  enemy,  not  resident  within  the  King's  dominions  under 
letters  of  safe  conduct,  licence,  or  protection,  and  issue  was 
taken  on  the  licence^  it  was  held,  that  a  licence  formerly  granted 
by  the  king  to  the  said  H.  £•  then  an  alien  friend,  authorizing 
him  to  undertake  a  voyage  to  an  enemy's  country,  and  to  return 
to  Englandy  did  not  operate  as  a  licence  to  reside  here,  although 

(1)  EzparteBou8smaker,13Ve8.        (2)  Flindt  v.  Waters,  15  East, 
71.  260. 

(3)  Com.  Dig.  Prerogative. 
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iiL  Gapacitt   the  voyage  did  not  terminate  till  after  the  commencement  of 

5.  AUenene-     hostilities  With   Denmark,  and  though  he  remained  here  un^ 
^^  molested  (1).  But  where  proof  of  a  licence  can  be  duly  given,  it 

is  clear  that  the  disability  of  an  alien  enemy  is  removed,  and 
that  he  may  sue  in  his  own  name ;  and  that  any  trading  be- 
tween British  subjects  and  alien  enemies  may  be  validated  by 
licence  (2).  In  the  course  of  the  late  war,  the  conflicting  relations 
in  which  the  different  states  of  Europe  were  placed  towards  this 
country  by  the  overruling  influence  of  France,  rendered  it 
necessary  for  the  interests  of  Great  Britain,  that  the  prarogative 
of  granting  licences  should  be  frequently  called  into  exertion* 
Acts  of  parliament  were  also  passed  by  which  this  prerogative 
was  much  strengthened ;  and  in  particular  a  power  was  con* 
ferred  upon  the  king  in  council,  or  secretary  of  state,  &c.  of 
granting  in  certain  conjunctures  dispensations  from  the  naviga- 
tion laws,  which  being  the  statutes  of  the  realm,  could  not  be 
infringed  upon  by  the  unassisted  prerogative  of  the  crown.  The 
licences  so  issued  were  granted  frequently  to  British  subjects  to 
trade  with  an  enemy's  country,  sometimes  to  parties  who  were 
themselves  alien  enemies,  and  generally  for  a  certain  voyage^ 
either  from  or  to  this  country,  either  to  export  commodities  with 
which  the  British  markets  were  overstocked,  or  to  import  such 
articles  as  they  stood  in  need  of.  With  regard  to  the  construe* 
tion  of  these  licences  to  trade,  it  is  sufficient  to  observe  in  this 
place,  that  they  impliedly  legalise  every  act  necessary  for  their 
due  and  effectual  prosecution,  and  enable  the  parties,  in  whose 
&vour  they  are  made,  to  contract  and  sue,  and  to  do  every  other 
act  within  the  scope  of  their  authority,  as  if  no  disability 
existed.  (3) 

6.  Bankruptcy,        The  othcr  disqualifications  which  remain  to  be  noticed  in  this 
taiiidcr,  etc.        place,  ss  interfering  with  the  capacity  to  contract,  are  those  of 

bankruptcy,  outlawry,  attainder  of  ielony,  &c  which  rather  pre- 
vent a  contracting  party  from  retaining  for  his  own  use  any 
bcuefit  derived  through  the  medium  of  a  conti^act,  than  render 
him  absolutely  incompetent  By  the  operation  of  the  bankrupt 
laws,  all  the  property  and  effects,  both  real  and  personal,  of  a 
party  against  whom  a  commission  of  bankruptcy  has  issued,  are 
divested  out  of  him  for  the  benefit  of  his  creditors ;  and  as  tlie 


(1)  Boiilton  and  others  v.  Do-    332.,  and  the  cases  there  cited- 
brco,  2Campb.  163.  (3)  Usparichav.Noblc,  13East, 

(2) Usparicha  V.Noble,  13  East,     332.    Ante,  1  vol.498. 
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bnnhrupt  is  protected  finwi  actions  for  debts  accruing  to  him  th.  Capacitt 
before  he  obtains  bis  certificate,  so  his  assignees  may  sue  upon  g.  Emkmptcyi 
all  his  eootraets.  The  coeoimiasion  has  relation  back  to  the  act  outlawry,  at- 
efhankraptcy,  exc^t  in  some  instances  where  dealings  have 
been  had  with  the  bankrupt  more  than  two  months  before  the 
date  of  the  oomimsaion^  and  without  knowledge  erf*  an  act  of 
Uudunpicjf  or  insolvent  {I) ;  and  until  the  bankrupt  has  ob« 
taiaed  his  certificate^  he  is  incapable  of  acquiring  to  himself  any 
beneficial  right  or  proper^  by  a  contract  with  a  third  person* 
Such  li^ts  and  proper^  bdong  to  the  assignees  under  the 
commifl8kxiers»  and  are  to  be  distributed  for  die  benefit  of  his 
creditorSb  It  is  a  good  plea  to  an  action  on  a  promissory  note^ 
and  for  mon^  leat»  that  the  plaintiff  is  an  uncertificated  bankrupt^ 
and  that  hia  assignees  required  the  defendant  to  pay  to  them  the 
money  claimed  by  the  plaintiff;  and  it  is  no  good  repUcation 
that  the  causes  of  action  accrued  after  the  plaintiff  became 
bankrupt,  and  that  the  defendant  treated  with  the  plaintiff  as  a 
person  of  sufficient  capacity,  and  that  the  commissioners  had 
made  no  new  assignment  of  the  said  notes  and  money ;  for  the 
geaenil  assignment  of  the  commissioners  passes  to  the  assignees 
of  the  baidurnpt  all  his  after-acqaired  as  well  as  present  personal 
property  and  debts  (2).  So,  to  a  scire  facias  against  bail  on  their 
recognizance^  it  is  competent  to  the  defendants  to  plead  in  bar 
against  the  issuing  of  execution,  that  before  the  issuing  of  the 
alias  writ  of  scire  Jacias  the  plaintiff  became  bankrupt,  and  a 
commiseion  issued  against  him,  on  which  he  was  declared  a 
baidmipt  before  the  return  of  the  writ,  and  his  efiects,  debts, 
&c.  ass^ed  to  the  provisional  assignee,  who  before  plea 
pleadied,  assigned  to  the  assignee  under  the  commission,  who  was 
entitled  to  sue  the  defendants  (3).  The  general  rule,  however, 
is,  that  although  the  claim  of  an  uncertificated  bankrupt  is  de- 
feanble,  yet  it  can  only  be  defeated  in  favour  of  his  assignees  and 
his  creditors,  and  not  by  any  third  person  (4).  Thus  an  un- 
certificated bankrupt  may  maintain  an  action  for  work  and  la- 
bour and  materials  supplied  (5);  and  if  the  assignees  of  a  bank- 
rupt manufacturer  employ  him  in  carrying  on  the  manufacture 
for  the  benefit  of  the  estate,  and  pay  him  money  from  time  to 

(1)  49  Geo.  3.  c.  121.  (4)  Fowler  v.  Down,  I  Bos.  & 

(2)  Kitchen  v.  Bartsch,  7  feast,  Pul.  44,  48.  Webb  v.  Fox,  7  T.  R. 
53.  391.    Webb  V.Ward,  7  T.R.  296. 

(3)  Kmnaird  r.  Tarrant,  1 5  East,  (5)  Silk  v.  Osborn,  1  Esp.  Rep. 
€22.  1  Co.  Rep.  215  ;  but  see  156.  Nias  v.  Adamson,  3  Bar.  & 
infra  3  Moore,  9Q.     1  Holt,  172.      Aid.  225. 
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in.  CAfAciTT  titne^  this  is  evidence  of  such  a  contract  between  him  and  his 
6^  BudDii^tc^  assignee^  as  will  enable  him  to  recover  from  them  a  compensation 
outlawry,  at-  for  his  work  and  labour  (1).  It  has  been  ruled,  that  an  uncer- 
<ain  er,  etc.       tificated  bankrupt  may  maintain  an  action  for  not  accepting  goods 

sold,  unless  his  assignees  interpose ;  and  that  the  assignment 
under  the  commission  afbrds  no  defence  to  the  purchaser  under 
the  plea  of  the  general  issue  (2)»  from  which  a  principle  applicable 
to  die  law  of  contracts  may  be  readily  extracted.  And  in  a  late 
case,  an  action  of  trespass  quare  clausumjregitt  was  holden  to  be 
maintainable  by  a  tenant  from  year  to  year,  who  had  become 
bankrupt  after  the  commission  of  the  trespass,  and  before  the 
conunencement  of  the  suit ;  for  the  bankrupt  might  sue  as  a  trus- 
tee for  his  assignees,  and  had  a  good  title  against  all  persons  but 
them ;  and  the  right  of  action  did  not  pass  to  the  assignees  by  the 
assignment,  unless  they  interfered  (S).  After  the  debts  are  paid, 
the  bankrupt  is  clearly  entitied  to  the  surplus  property. 

By  outlawry^  either  in  a  civil  or  criminal  suit;  by  attainder  of 
treason,  petit  treason,  whether  clergyable  or  otherwise;  or  of 
petit  larceny;  or  of  the  crime  of  striking  in  any  of  the  king's 
courts;  by  self-murder ;  standing  mute  on  arraignment;  by  the 
finding  by  the  jury  of  a  flight  in  treason,  felony,  or  petit  lar- 
ceny, as  well  as  by  the  commission  of  certain  other  heinous 
offences  (4) ;  all  the  ofiender's  debts  and  choses  in  action*  are 
forfeited  to  the  crown,  from  the  time  of  any  of  these  offences 
being  found  against  him ;  and  he  consequentiy  becomes  inca- 
pable of  making  a  contract  for  his  own  benefit,  and  is  divested  of 
his  right  to  sue  in  courts  of  justice.  An  attainted  party  is  con- 
sidered in  law  as  one  CI vtZfVer  martuus;  he  may  acquire,buthecannot 
enjoy ;  he  may  acquire,  not  by  virtue  of  any  capacity  in  himself, 
but  because,  if  a  gift  be  made  to  him,  the  donor  cannot  make 
his  own  act  void^  and  he  reclaim  his  own  gift;  and  as  tiie  donor 
cannot  do  this,  and  the  attainted  donee  cannot  enjoy,  tiie  thing 
vests  in  the  crown  by  its  prerogative  (5).  By  attainder,  all  the 
personal  property,  and  rights  of  action  in  respect  of  property  ac- 
cruing to  the  par^  attainted,  either  before  or  after  attainder,  are 
vested  in  the  crown  without  ofiice  found ;  and  therefore  attain- 

(1)  Coles  V.  Barrow,  4  Taunt.  94.    3Ves.  &B.  105.    3Ve8.  jun. 
771.  255.     ICVes.  474. 

(2)  Cumming  v.  Roebuck,  Holt»  (4)  1  Chitty,  Crim.  Law,  730. 
C.  N.  P.  172.  (5)  Per  Cur.  Bullock  v.Dodds, 

(3)  Clark  v.  Calvert,  3  Mowe,  2  B.  &  A.  258, 
96.y  and  see  id.  612.     lOVes.  jun. 
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der  may  well  be  pleaded  in  bar  to  an  action  on  a  bill  of  ex-  ill.  Ca^acitt 

change^  indorsed  to  the  plamtiff  after  his  attainder  (1).     And  ^^  Bankruptcy,* 

where  the  plaintiff  being  indicted  for  felonyi  sued  a  banker  for  ootiawry,  at- 

money  the  pUdntiff  had  found  him,  which  was  surmised  to  be 

die  produce  of  the  felony,  the  court,  on  application,  gave  the 

defendant  time  to  plead  in  a  month  after  the  trial  of  the  indict-   ' 

ment  (2).     And  where,  on  conviction  for  felony,  the  capital 

puni&hment  is  commuted  for  transportation,  under  the  statute 

8  Geo.  3.  c.  15*,  the  offender  is  not  restored  to  his  civil  rights 

till  after  the  expiration  of  the  term  for  which  he  is  transported ; 

fi>r  by  the  term  transportation  in  that  act  is  meant,  not  merely  the 

oooreying  of  the  felon  to  the  place  of  transportation,  but  his 

being  conveyed,  and  remaining  there  during  the  whole  term  (3). 

But  where  the  disability  has  been  removed  by  a  pardon  (4<),  or 

reversal  of  the  outlawry  or  attainder,  die  offender  becomes,  as  a 

matter  of  course,  again  competent  to  contract  or  sue.     And 

whilst  the  incapacity  continues,  it  is  not  available  in  favour  of  the 

par^  afiected  by  it ;  nor  can  it  protect  him  from  demands  made 

against  him,  and  therefore  may  be  charged  in  execution  in  a  civil 

action  (5).   It  seems  ako  that,  as  a  matter  of  favour,  though  not 

of  right,  the  property  of  the  offender  will  be  applied  by  the  crown 

fix*  the  benefit  of  his  creditors.  (6) 

IV.   We  have  to  examhie  the  consideration  of  a  contract,  iv.  The  cow- 
being  the  price  or  motive  for  entering  into  it  (8).     The  general  or  the  con- 
Tule  is,  diat  it  is  essential  to  the  validity  of  a  simple  contract  or  "^^J^^J  (7)- 
agreement  not  under  seal,  that  it  should  be  founded  on  con-  ter. 
aideratiott ;  tmd  that  if  it  be  merely  voluntary  or  gratuitous, 
wiChoot  omsideration,  the  agreement  is  nudum  pactum ;  that  a 
deed  or  security  under  seal  is  binding  on  the  party  by  whom 
it  is  executed,  although  there  was  no  consideration  for  making 
it;  though  it  will  be  invalid,  in  some  cases  in  equity,  unless  it  be 
founded  on  a  sufficient  consideration,  so  far  as  it  interferes  with  the 
rights  of  creditors  or  of  purchasers  claiming  for  valuable  consider- 


(1)  Ballock  V.  Dodds,  2  Bam. 
&  Aid.  258. 

(2)  Dealrins  v.  Praed  and  ano- 
ther, 4  Taunt.  825. 

(3)  Bullock  V.  Dodds,  2  B.  & 
A.  258. 

(4)  Com.  Dig.  Abatement,  E.  3. 

(5)  1  Bos.  &  Put.  171.    Com. 

Di)^.  Abatement,  B.  3.     15  Bast, 
465. 


(6)  Douffl.542.  Tidd.Prac.157. 

(7)  See  division  of  the  subject,  ' 
ante  2. ;  and  as  to  the  considera- 
tion of  a  contract  in  general,  see 
Chitty  on  Bills,  5  ed.  68  to  89. 
Bac.  Abr.  Assumpsit,  C.  Com. 
Dig.  Action  in  Case  on  Assump- 
sit, B. 

(8)  2  Bla.  Com.  443. 
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iv.TaieoN-    ation8(l);  that  a  written  aereement  not  inid«r  seal  has  not, 

SI9CRATION 

or  T^B  COM-     tt  ^08  formerly  supposed,  any  peculiar  privilege  belongiDg  to 
^"s?'  '^^  ^^  preclude  a  party  by  whom  it  is  given  from  settii^  up  that 

ter.  it  is  nudum  pactum  for  want  of  consideration ;  but  that  a  ne- 

gdciable  security  as  a  bill  of  exchange  or  promissory  note  carries 
with  liprimd  facie  evidence  of  consideration^  in  respect  of  which 
H  is  binding  in  the  hands  of  a  thind  party  to  whom  it  may  be 
negDciated;  that  with  r^fard  to  the  parties  themsdves^  how- 
ever, between  whom  a  negodable  security  primarily  passes,  and 
before  it  is  circulated  to  strangers^  the  consideration  may  be 
entered  into.  The  consequences  of  the  want  of  consideration 
are,  that  where  the  agreement  is  not  under  seal,  no  action  or 
suit  can  be  maintained  upon  it  (2) ;  and  that  if  the  object  of  it 
be  to  transfer  personal  {Mroperty,  possession  of  the  chattel  must 
be  delivered  to  make  the  transfer  valid;  for  a  gift  of  personal 
property  by  an  instrument  not  under  seal  is  invalid,  unless  per* 
fected  by  delivery  (3).  But  although  a  parol  agreement  without 
consideration  is  invalid,  so  that  no  action  can  be  maintained  for 
the  non^performance  of  it;  yet  if  the  party  entering  into  it  pro- 
ceed in  the  performance^  he  will  be  liable  for  any  negligence  or 
unskilfulnesfl,  or  other  dereliction  of  duty  in  the  course  of  it. 
Thus  a  count  in  a  declaration,  stating,  that  the  plaintiff  retained 
the  defendant,  who  was  a  carpenter^  to  repair  a  house  before  a 
given  di^ ;  that  the  defendant  accepted  the  retainer,  but  did 
not  perform  the  work  within  the  time^  per  quad  the  walls  of 
the  plaintiff's  bouse  were  damaged,  cannot  be  supported.  But 
a  count  omitting^  like  the  former,  any  statement  of  a  conuder- 
ation,  but  ailing  that  the  plaintifi^  being  possessed  of  some  old 
materids,  retained  the  defendant  to  perform  the  carpenter's 
work  on  certain  buildings,  and  to  use  these  old  materials,  but 
that  the  defendant,  instead  of  using  these^  made  use  of  new 
ones,  thereby  increasing  the  expence,  is  good  (4).  Where  a 
deed  or  security  under  seal  is  executed,  an  action  is  main- 
tainable upon  it^  although  made  without  consideration  (5) ; 
and  a  voluntary  cotiveyanccy  which  is  good  in  law,  is  likewise 
sufficient  in  equity,  as  against  the  party  himself,  and  all  claiming 

'-|---ri  -■■--■■■--j^,  .  -..- ■ 

(1)  Ante,  7,  8.  lected.  What  a  good  (fon^tio  wor/is 

(2)  Ibid.  causa^  see  3  Mad.  184. 

(3)  Irons  v.  Smallpiece,   2  B.  (4)  Elsee  v.  Galwad,  5  T.  R. 
&  A.  551.      Biinn  v.  Markhani,  143. 

2Marsh,532.  7  Taunt.  230. 4  Bar.         (5)  Ante,  8.    Irons   v.  Small- 
&  Aid.  650,  and  cases  there  col-    piece,  2  B.  &  Aid.  551*. 
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under  him  as   volunteers;    though  an  agreement    to  settle  >v.  T«e con- 
an  ammitj,  when  without  consideration,  will  not  be  enforced  or  thbcon- 
in  eqintjr(I)      But  equity  will  relieve  where  the  party  who  ?"*sui/^ 
executed   the   conveyance    acted    under  a  mistake  or  misap-  matter. 
prehension    of  bis  rights  (2) ;   or  where   he  was  so   old   or 
infirm,  that  he  was  by  undue  influence  prevailed  upon  to  exe- 
cute (S);  or  where  the  deed  was  execute  for  a  particular  pur- 
pose wbidi  never  tock  efiect  (4).     And  equity  will  not  supply 
a  defect  in  a  voluntary  conveyance,  nor  decree  a  specific  per- 
fcnnanoe  in  &vonr  of  a  mere  volunteer  (5).     And  where  the 
rights  of  creditors  or  of  purchasors  claiming  for  valuable  consider- 
ation,  or  other  parties  l^ally  interested,  intervene,  a  voluntary 
eoDvejance  without  consideration  is  invalid  both  at  law  and  in 
equity  (6).     And  in  the  Court  of  Chancery,  a  distinction  exists 
between  good  and  valuable  considerations;   for  in  that  court, 
where  an  agreement  is  made  in  ccmsideration  of  natural  love 
and  aflfection,  or  from  meritorious  motives,  to  save  the  peace 
and  hcmour  of  a  fimuly,  the  execution  of  it  will  be  decreed  (7) ; 
but  natural  aflbction  b  not  a  sufficient  consideration  to  support 
an  action  on  a  promise  in  a  court  of  law. 

The  valuable  considerations  upon  which  contracts  may  be 
bunded,  have  been  divided  by  the  civilians  in  respect  of  their 
subfect  matter  into  four  species.  First,  dout  desi  as  for  instance, 
when  I  deliver  money  or  goods,  on  a  contract  that  I  shall  be 
repaid  money  or  goods  for  them.  Of  this  kind  are  all  loans 
of  money  upon  bond  or  promise  of  repayment  \  and  all  sales 
of  goods,  in  which  there  is  either  an  express  contract  to 
pay  so  much  for  them,  or  else  the  law  implies  a  contract  to  pay 
so  much  as  they  are  worth.  2.  The  second  species  is,  /acio  ut 
facias  :  ae^  when  I  agree  with  a  man  to  do  his  work  for  him,  if 
he  will  do  mine  for  me ;  or  if  two  persons  agree  to  marry  toge- 
ther; or  to  do  any  other  positive  acts  on  both  sides.     Or,  it 

(1)  I  Mad.  V.Ch.  Rep.  558.    ling  v.  Mill,  1  Madd.  541. 

pott  79.  (5)  1  Fobblanque,  348.    3  Bro. 

(2)  Hawes  y.  Leader,  Cro.  Jac.  Rep.  13.  2  Ves.Jun.  27  K  Sed 
270.  Brookbank  ▼.  Brookbank,  vide  2  Ves.  jun.  170.  183.  Halli- 
I  Kq.  Ca.  Ab.  ]  68.  1  Fonblanque  day  ▼.  Hudson,  3  Ves.  2 1 0.  4  Ves. 
on  Kquitj,  274,  and  cases  there  802. 

coUecied.  (6)Lodgev.Dica8,3B.&A.611. 

(3)  Birch  v.  Blagrave,  Ambl.  Higinbotham  v.  Holmes,  19  Ves. 
264.  Ward  v.  Lauts,  Prec.  in  88.  Exparte  Berry,  19  Ves.  218. 
Chaqc.  182.  1  Fonblanque,  270. 

(4)  Griffiths  v.  Robins,  3  Mad-  (7)  Supylton  ▼•  Stapylton,  1 
doz,  191.  Platamone  ▼.  Staple,  Atk.  2.  2  Ves.  11.  and  1  Fon- 
Coopcr'a  Ca.  in  Ch.  250.    Dow-  blanque,  272. 
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IV.  T«E  COK. 
•IDXRATIOM 
or  THE  CON* 
TRArT. 
1.  Subject 
nutter. 


may  be  to  forbear  oii  one  $ide  in  consideration  of  something 
done  on  the  otlier ;  as,  that  in  consideration  A.  the  tenant  will 
repair  his  house,. B.  the  hmdlord  will  not  sue  him  for  waste;  Or 
it  may  be  for  mutual  forbearance  on  both  sides,  as  that  in  am* 
sidcration  that  A.  will  not  trade  to  Lisbon,  B.  will  not  trade  to 
Marseilles,  so  as  to  avoid  interfering  with  each  other.  3.  Tbd 
third  species  of  consideration  is^  facto  fU  des :  when  a  man  agrees 
to  perform  any  thing  for  a  price,  eitlier  specifically  mentioned 
or  left  to  the  determination  of  the  law  to  set  a  value  to  it,  as  in 
the  former  case,  when  a  servant  hires  himself  to  his  master  for 
certain  wages,  or  an  agreed  sum  of  money ;  here  the  servant  cmi- 
tracts  to  do  his  master's  service,  in  order  to  earn  that  specific 
.sum*  In  the  latter  case  he  is  hired  generally;  and  then  he  is 
under  an  implied  contract  to  perform  this  service  for  what  it  shall 
be  reasonably  worth.  4.  The  fourth  species  is,  do  utfaciaSf  which 
is  the  direct  counterpart  of  the  preceding;  as,  when  I  agree  with 
a  servant  lo  give  him  such  wages,  upon  his  performing  such  work» 
which  we  see  is  nothing  else  but  the  last  species  inverted;  for 
serous  faciat J  ut  herus  daty  and  herus  daty  ut  serous  fadai. 

It  it  would  be  an  endless  labour  to  enumerate  the  several 
matters  which  may  or  may  not  form  considerations  for  valid  con- 
tracts. The  general  rules  which  the  law  has  laid  down  upon 
the  subject,  are  few  and  simple,  and  are  easily  applicable  to  par- 
ticular instances.  The  leading  rule,  with  respect  to  considera- 
tion, is  that  it  must  be  some  benefit  to  the  party  by  whom  the 
promise  is  made,  or  to  a  third  person  at  his  instance;  or  some 
detriment  sustained,  at  the  instance  of  the  part}'  promising,  by 
the  party  in  whose  favour  the  promise  is  made  (1).  No  actual 
benefit  needs  accrue  to  the  party  undertaking  to  make  his  pro- 
mise obligatory;  a  promise  may  be  founded  on  some  damage  to 
be  sustained  by  another,  as  on  some  suspension  or  forbearance 
of  his  right,  or  on  a  benefit  to  be  afforded  by  him  to  a  third  person 
a  stranger  to  the  contract.  A  promise  to  a  party  in  consideration 
of  his  doing  voluntarily  what  he  was  legally  bound  to  do,  or  of 
his  omitting  to  do  something  which  he  had  no  right  to  do,  is  not 
binding,  the  consideration  being  insufficient  (2)«  But  a  pro- 
mise may  be  founded  on  a  by  gone  consideration,  executed 
at  the  request  of  the  party  promising,  or  on  a  moral  obli- 
gation^   which  has  attached  upon  him.      A  promise  by .  the 


(1)  Com.  Dig.  Assumpsit,  B.  1. 
F.  8.  Nerot  v.  Wallace,  3  T.  R. 
17.      Jones    v.  Ashbumharo,    4 


East,  455.     Williamson  v.  Cle- 
ments, 1  Taunt.  523. 
(2)  Peake,  72.    1  Taunt.  515. 
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cLefendanC  in  consideration  of  the  piMntifTs  forbearing  to  sue  iv.  Tub  con. 
the  defendant  (1%  or  a  third  person  at  the  defendant's  i-e-  of'^K^coN. 
quest  (2),  either  totally  (3)  or  for  a  certain  or  a  reason-  *^"^^/ 
able  time  (4),  for  a  demand  recoverable  either  in  law  or  equity  (5)  natter. 
is  fimnded  on  a  sufficient  consideration,  and  is  therefore  valid  ; 
tbongh  a  promise  in  consideration  of  forbearance  for  some  time, 
era  abort  or  little  while,  has  been  holden,  on  a  writ  of  error,  not 
to  be  mifBcient  (6).  A  promise  by  an  executor  (in  writing), whether 
he  has  assets  or  not,  to  pay  a  debt  of  his  testator,  in  considera* 
tion  of  forbearance  for  a  reasonable  time  is  valid  (7).  But  a 
mere  promise  to  pay  by  the  executor,  without  any  new  consi- 
deration, does  not  mske  him  liable  to  answer  out  of  his  own 
estate;  he  is  still  chargeable  only  to  the  extent  of  the  assets  in 
hand,  and  as  he  would  have  been  if  no  promise  had  been 
made  (8).  A  promise  by  the  heir  at  law,  in  consideration  of 
forbearance,  to  pay  a  debt  due  upon  the  bond  of  his  ancestor,  is 
not  valid,  unless  it  appear  that  the  heir  was  named  in  the 
tx>iid  (9) ;  but  if  the  heir  at  law  be  named  in  the  bond,  it  is  said 
that  a  promise  by  him  to  pay  the  debt,  in  consideration  of  for- 
bearance, is  valid,  whether  he  actually  had  assets  by  descent  (10) 
atthe  time  of  the  promise  or  not  (11).  To  constitute  a  sufficient 
coosideration  on  the  ground  of  forbearance,  there  must  be  some 
party  in  existence  towards  whom  forbearance  may  be  exercised ; 
and  therefore  where  the  plaintiff  declared  that  A.  since  deceased 
was  indebted  to  him  in  a  certain  sum,  and  that  after  his  death, 
in  oonsideradon  of  the  premises,  and  that  he,  at  the  instance  of* 
the  defendant  wonld  forbear  and  give  day  of  payment  of  the 
debt  (n€i  stating  to  whom)  the  defendant  promised,  the  decla- 
ration was  faolden  insufficient  on  demurrer ;  for  no  benefit  was 
shown  to  have  been  affi)rded  to  the  defendant,  nor  any  detri- 
ment sustained  by  the  plaintiff;  it  not  being  stated  that  there 
—  . '  - •^^—^'— 

(1)  Com.  Dig.  Assumpsit,  B.  1.      Rol.  Abr.  24.  pi.  33.  on  demurrer. 

(2)  9  Co.  94  a.     1  Rol.  Abr.  27.    Barber  v.  Fox,  2  Saund.  1 34  d.  in 
.  5.  30.  notes,  where  the  cases   are  col- 

(3)  1  Rol.  Abr.  27.  1. 5.  lected.     29  Car.  2.  c.  3. 

(4)  Moore,  854.  I  Rol.  Abr.  (8)  Hawes  v.  Smith,  2  Lev.  122. 
26.  pi.  44.  1.  50.  3  Bui.  207.  See  Hiadley  v.  Russd,  12  East, 
]  Sid.  45.  232. 

(5)  T.  Raym.372.  Cro.  El.  (9)  Barber  v.  Fox,  2  Saund. 
768.     1  Sid.  89.    2  Stark.  230, 1.  136. 

(6)  1  Rol.  Abr.  23.  pi.  25,  26,  (10)  Lord  Gray's  case,  1  RoL 
•oepe.     ]  Sid.  45.    Cro.  Car.  438.  Abr.  28.  pi.  57. 

but  see  1  Leo.  6\.    Cro.  Car.  241.         (11)2  Saund.  137  a.  vide  tomen. 
V.  Com.  Dig.  Ass.  B.  1 .  1  Rol.  Abr.  28.  pi.  57.    Com.  Dig. 

(7)  Johnson  v.  Whitchurch,  1     Ac.  sur  Assump.  B.  1. 
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IV.  Tab  con-  was  -any  party  towards  whom  forbearance  could  be  shown  (1)» 
or  THE  CON-  ^^^  omission  however  of  the  name  of  the  party  to  whom  the 
i' s^ b'  forbearance  was  giren  is  cured  after  verdict  (2).     But  the  giving 

macur.  up  a  Suit,  instituted  to  cty  a  quesdon,  respecting  which  the  low 

is  doubtful,  is  a  good  consideration,  for  a  promise  to  pay  a  stipu- 
lated sum;  and  therefore  where  a  ship»  luiving  on  board  a  pilot 
required  by  law  ran  -foul  of  another  vessel,  and  proceedings  were 
instituted  by  the  owners  of  the  latter  vessel  to  compel  the  owners 
of  the  former  one  to  make  good  the  damage,  the  former  vessel 
being  detained  until  bail  was  ffiven,  and  pending  such  proceed- 
ings, the  agents  of  the  owners  of  the  vessel  detained  agreed  to 
give  van  indemnity,  and  pay  a  stipulated  sum  by  way  of  damages, 
on  the<claimff  being  given  up,  and  the  amount  of  the  damage 
proved ;  it  was  held,  'that  as  there  had  been  contradictory  deci- 
sions upon  the  point  whether  ship  owners  were  liable  for  an 
injury  while  tlieir  ship  was  under  the  controul  of  the  pilot  re- 
quired by  low,  there  was  a  suiBcient  consideration  for  the  pro- 
mise made  by  the  agents  to  pay  4he  stipulated  damages  (3).  So 
the  reluiquishment  of  4t  doubtful  title  is  a  good  consideration  for 
a  promise  (4).  A  promise  made  by  a  creditor  to  his  debtor,  to 
accept  less  than  the  amount  of  his  debt,  is  not  valid,  unless  the 
promise  is  founded  on  some  new  consideration;  the  promise  is 
valid  if  the  debtor  procures  a  part  of  the  debt  to  be  guaranteed 
by  a  third  person  as  surety  (5),  if  damages  are  liquidated  by 
the  contract,  which  would  otherwise  be  uncertain  (6);  if  pay- 
ment is  to  be -made  at  an  earlier  day,  or  a  different  place  (7),  if 
the  nature  of  the  action  is  altered  (6),  if  a  fund  is  appropriated 
for  the  payment  (9),  or  if  a  chose  in  possession  is  given  for  a 
chose  in  action. .  Where  a  creditor  previously  to  the  discharge 
of  an  insolvent  debtor,  requested  him  not  to  include  the  debt  in 
his  schedule,  stating  that  the  amount  would  never  be  called  for, 
it  was  held  that  after  the  debt  had  been  omitted  according  to  the 
creditor's  request,  he  could  not  maintain  an  action  for  it  (10). 
The  assent  of  a  party  to  submit  a  matter  in  dispute  to  arbitra- 

(1)  Jones    V.  AshburnhaoH    4    B. L.218. 

East,  455.  (6)  Adams  v.  Taplin,  4  Mod. 

(2)  Marshall  v.  Birkenshaw,   1     89. 

New  Rep.  1/2. ;  and  see  Cro.  Jac.  (7)   Co.  Lit.  212  b.     Ptimera 

396.  54S.  ease,  Cro.  Car.  8.    Hutu  76. 

(3)  Longridge  and  another  v.  (8)  Goriag  v.  Goring,  Yelf.  10. 
Dqrville  and  another,  5  B.  &  A.  (9)  Heatbcote  v.  Crooksband* 
117.  2  T.  R.  24.      Cooling  v.  Noyes. 

(4)  Thornton     v.    Fairlie,     2     6  T.  R.  263. 

Moore,  406.  (10)    Carpenter   v.  White,.  3 

(5)  11  East,  399.     2  Campb.    Moore,  231. 
126.    2  Campb.  383.      1  Mont. 
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tion,  has  bees  held  to  be  a  good  consideration  But  to  consli-  iv«  Thb  eoN* 
tvle  a  sufficient  consideratioD,  the  benefit  afibrded,  or  detrimeat  or'TSB^coiL 
sastsined,  must  be  of  some  legal  worth  and  value.  Thus,  a  pro-  tract. 
misein  consideration  of  a  devise  by  will  (1),  or  of  forbearance  niatter. 
fi)rslitde  while  (2),  has  been  holden  insufficient,  for  the  devise 
may  be  revoked,  or  the  debt  so  pretended  to  be  forborne,  may 
be  sued  for  instanter.  So  a  promise  to  a  mariner  on  a  storm 
arisnig  of  a  further  sum  in  consideration  of  extra  service  on 
board  the  vessel  is  insufficient,  he  being  already  bound  to  use 
his  utmost  exertions  for  the  sum  for  which  he  has  been  hired  (3). 
But  where  a  consideration  exists  it  will  be  sufficient,  although 
spparently  very  trivial^  to  support  a  promise;  for  a  court  of  jus- 
tiee  has  no  scales  to  weigh  the  adequacy  of  oonsideraUon,  where 
it  is  in  its  natore  valuable ;  and  very  slight  services  undertaken 
at  the  request  of  another  have  been  holden  sufficient  to  support 
a  promise.  Thus  a  promise  made  by  the  assignee  of  a  lease  to 
the  owner  of  the  estate  to  pay  certain  arrears  of  rent  in  conside- 
ration of  his  producing  a  certain  deed,  is  sufficient  to  support  an 
action  of  assumpsit  (4).  So  a  promise  to  pay  the  debt  and  costs 
of  an  action  i^;ainst  a  third  person  in  consideration  of  the 
plaintiff  requesting  the  sheriff  not  to  execute  a  writ  of  Jieri  facias 
is  binding,  the  consideration  being  sufficient  to  support  it,  al* 
ihongh  it  do  not  appear  the  sheriff  executed  the  writ  (5) 

There  is  also  a  class  of  considerations,  which  although  they 
do  not  proceed  from  the  act  of  the  plaintiff,  yet  being  beneikial 
to  the  defendant,  are  sufficient  to  support  his  express  promise  in 
fiivoor  of  the  plaintiff  though  a  stranger  (6) ;  and  therefore  if 
A.  let  land  to  B.,  m  consideration  of  which  the  latter  promises 
A.  to  pay  the  rent  to  C,  C.  may  maintain  an  action  on  that 
promise  (7) ;  but,  however,  it  has  been  said,  that  in  pleading  it 
is  necessary  to  state  the  promise  to  have  been  made  to  C,  and 
that  the  above  rule  holds  in  other  cases  besides  mere  mercantile 
transactions  (8).    If  a  contract  be  made  upon  two  considerations, 

and  one  of  them  cannot  be  performed,  this  will  not  avoid  the 

^^^^^^^^— ■■i^.^^™*.^— ■^■i^^""^"i^^^^'~""""""^~'^^~"~~^"—^ 

(1)  lRol.Abr.23.    Poph.  183.        (5)  PuUin  v.  Stokes,    2  Hen. 
Bac.  Abr.  Assumpsit,  C.    1  Powell,    Bla.  312. 

363.     Com.  Dig.  Assumpsit,  B.I.        (6)  Com.  Dig.    tit.  As:»'ump8it. 

(2)  Id.  ibid,  supra  67.  Where    third    persons    may  sue, 

(3)  Peake,  72,  supra.     Brown    2  Moore's  Rep.  417. 

V.  Crump,  1  Biarsb.667.  cmtf'm  (7)  3  Bos.  ^  P«J-  149.   n.  «. 

fiiwrofapasscugcr,  3B.&P.6I2.  1  Bos.&Pul.  101.     lSaund.2ia. 

(4)  Sir  Anthony  Sturling  v.  Al-  i  Powell,  353.     Stra.  392. 
bany,  Cro.  Eliz.  67—150.  W  I  Bos.  &  Pul.  101.  Carth.5. 
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IV.  Thb  con«  contract ;  and  in  an  action  thereon,  the  damages  thall  be  in- 
tended to  be  wholly  given  for  the  good  consideration  (i),  aad 
the  void  consideration  need  not  be  proved  (2) ;  but  if  one  of  the 
considerations  is  found  false  by  the  jury,  the  action  fails  (3) ;  or 
if  one  of  the  considerations  is  unlawful,  ihat  vitiates  the  wholes 
and  the  plaintiff  shall  recover  for  nothing.  (4) 


tIDRBATION 

or  THB  coir* 

TIACT. 

1.  Subject 
matter.     . 


9.  Time  when 

consiilcntioa 

arote. 


Executed 
cuuuderatJoo. 


The  validigr  and  sufficiency  of  considerations  on  which 
assumpsits  may  be  finmded,  may  also  be  considered  with  respect 
to  the  paiod  of  time  at  which  the  benefit  of  them  results  to  the 
contracting  parties ;  in  which  mode  of  regarding  them,  they  have 
been  divided  into  four  speciesy  viz.  the  executed^  the  executory ^ 
the  eoncurrentj  and  the  continuing  /  that  is,  a  contract  may  be 
made  for  performance  by  one  party,  for  a  consideration  past,  or 
for  consideration  to  be  afterwards  derived,  or  for  a  considenitioii 
arising  at  the  very  time  of  performance,  or  for  a  consideration  to 
continue,  which  would  have  been  suspended  but  for  the  performi- 
ance  stipulated  for  (5) ;  and 

First,  of  executed  considerations :  —  From  the  very  nature 
of  a  contract  founded  on  OHisideration,  as  distinguished 
from  one  that  is  merely  gratuitous  and  voluntary,  the 
consideration  should  be  superinduced  by  the  agreement  or 
compact  itself*  How  therefore,  it  may  be  asked,  can  a  contract, 
to  the  validity  of  which  a  consideration  is  requisite,  be  said  to  be 
binding,  where  the  consideration  is  executed  or  past  at  the  time 
the  agreement  is  made  ?  The  law  has  been  stated  to  be,  that  no 
contract  can  be  founded  on  a  consideration  which  is  entirely 
executed,  past,  and  gone ;  but  an  agreement  is  valid  which  is 
founded  on  a  consideration  executed  in  part,  as  where  the  act, 
which  is  the  substratum  of  the  agreement,  is  completely  executed, 
but  is  of  such  a  nature  as  to  produce  a  continuing  obligation. 
Where  a  service  has  been  performed  for  the  benefit  and  at  the 
request  of  another,  who  promises  in  consideration  thereof  to 
perform  some  act,  the  antecedent  consideration  ii  sufficient  to 
support  such  promise  (6).  Where  A's  servant  was  arrested  in 
London  for  a  trespass,  and  J.  S.,  who  knew  A.,  bailed  him. 


(1)  Com.  on  Contracts.  Cro.  Giiz. 
1 49.     1  Sid.  38.  cont.    4  Leon.  3. 

(2)  Com.  Dig.    tit.  Action  on 
Assumpsit,  R  13. 

(3)  Cro.  Eliz.  848. 

(4)  Cro.  Eliz.  199.     1  Sid.  38. 
4  Leon.  3.    Cro.  Jac.  103. 


(5)  See  1  Chitt}'  on  Pleading, 
295,  &c. 

(6)  Com.  Dig.  Action  upon  the 
Cise  upon  Assumpsit,  B.  12.  I 
Rol.  Abr.  2.  1 1 , 1 2.  See  Osborne 
V.  Rogers,  1  Saunders,  by  Serjt. 
Williams.  264,  note  1. 
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and  alterwanfa  A.^  from  motives  of  friendship,  promised  to  save  iv.  Thk  com- 
bim  hminless,  bat  be  was  eTentoaUy  charged ;  it  was  held  that 
thesne  wis  no  oonsideratton  to  found  the  promise,  for  the  bailing  tract. 
was  past  and  executed  before  the  promise  was  made  ( I).     But  in  ^^nali, 
tUs  case  it  did  not  appear  that  the  master  had  "previously  re- 
quested his  friend  to  become  bail  for  the  servant  (2),  or  that  the 
act  dcme  was  in  contemplation  of  law  for  the  master's  benefit. 
So  a  ppomise  alleged  to  have. been  made  in  consideration  of 
money  eiqiended  about  the  defendant's  aflSiirs,  without  adding, 
at  his  request,  is  insufficient  (3).     So,  if  after  a  sale  and  delivery 
(rf*  goods  to  one  person,  a  stranger  promises  to  pay  the  vendor 
the  anaount,  the  promise  b  merely  nudum  pactunh  and  there- 
fore invalid  (4).     But  a  promise  made  in  consideration  of  service 
already  performed  for  another  at  his  instance ;  as  for  example, 
in  conrideradon  of  my  having  laboured  for  a  pardon  at  his  re- 
quest, is  valid  (5).     So  where  A.  paid  to  B.  the  whole  of  a 
demand  claimed  by  him,  but  part  of  which  was  believed  to  be 
due  to  a  third  person,  and  B.,  after  receiving  the  whole  money, 
promised  to  indemnify  A.  against  the  third  person's  claim,  the 
indemnity  was  holden  valid  (6).      So,  to  put  another  instance, 
if  I  verbally  request  a  merchant  to  credit  another  for  goods, 
and   be  gives  credit  accordingly,    the  past    consideration   is 
sufficient  to  support   a  written  contract  afterwards  formally 
signed  by  me  (7).     And  although  where  the  consideration  is 
past,  a  previous  request  is  necessary,  and  must  be  stated  in  the 
fonrmality  of  legal  pleading ;  yet  the  proof  of  an  actual  request 
may  sometimes  be  dispensed  with,  being  presumed  from  other 
evidence.     Where  a  party  has  derived  benefit  from  tbe  con- 
aidenition,  that  circumstance  will  be  in  many  cases  sufficient  to 
charge  him,  and  will  be  equivalent  to  a  previous  request,  as 
where  a  man  pays  a  sum  of  money  for  me,  or  buys  any  goods 
for  me,  without  my  knowledge  or  request,  and  afterwards  I 
agree  to  the  pajrment,  or  receive  the  goods,  this  is  equivalent  to 
a  previous  request  to  do  so ;  but  it  is  still  necessary  to  aver  in 

(1)  1  Rol.  Abr.  II.    2  pi.  2.  Hob.    105.       Moor.  866.    1197. 
L26.    Dyer,  10  Eliz.  272.  1    RoL  II.   1.40—45.;    and  see 

(2)  ]  Rol.  Abr.  11.    2  pi.  3.  numerous    instances    Com.   Dig. 
1  Saund.  264.  n.  1.  Action  on  Assumpsit,  B.  12. 

(3)  Com.  Dig.  Action  on   the  (6)  Lord  Suflield   ?  Bruce,   2 
Csse  on  Assump.  F.  6.     1  Rol.  1 1.  Stark.  1 75. 
1. 20.  (7)   Lyon    v.  Lamb,    Fell,  on 

(4)  1  Rol.  Abr.  27.  pL  49.  Merc.  Guar.  39,  40.  240. 


(5)  Lampligh'  Vr    Brathwaite^ 
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IV.  Tbb  con-  ih^  declaration  that  the  money  was  paid  and  laid  oat  for  me  at 
o^urcoN-  my  special  instance  and  request,  and  my  subsequent  conduct 
^  "rime  of  ^*^^  ^  evidence  of  it  (1).  Where,  however,  a  request  is  relied 
consideradon.      upon,  and  no  express  request  can  be  proved,  the  case  must  be 

4uch  as  fairly  raises  the  presumption  of  an  imfdied  one.  Where 
a  tenant  from  year  to  year  of  a  house,  at  a  yearly  rent,  became 
bankrupt  in  the  middle  of  the  year,  and  hb  assignees  entered 
and  kept  possession  for  the  remainder  of  the  year,  it  was  held 
that  the  landlord  could  not  maintain  an  action  for  use  and 
occupation  against  the  assignees  for  the  bankrupt's  occupation  as 
well  as  their  own,  without  proving  their  request  for  the  bankrupt 
to  occupy  during  the  time  that  elapsed  before  the  bankruptcy  (2), 

Contracts  which  are  founded  on  an  antecedent  moral  obliga- 
tion, attaching  on  the  party  by  whom  they  are  made,  may 
also  be  mentioned  as  founded  on  executed  consideration.    As 
where  a  woman  having  procured  a  loan  to  be  made  at  her  sepa- 
rate instance  during  marriage,  after  the  death  of  her  husband 
promises  to  pay  the  money  (3) ;    where  an  infant,  on  attaining 
his  full  age,  promises  to  pay  a  debt  from  which  his  minority 
protected  him  (4) ;  where  a  bankrupt  or  insolvent  expressly  pro- 
mises to  pay  a  debt  which  accrued  before  he  obtained  his  cer* 
tificate  or  discharge  (5) ;  where  a  promise  is  made  to  pay  a  debt 
barred  by  the  statute  of  limitations  (6);  where,  in  the  case  already 
quoted,  a  guarantee  is  void  for  want  of  writing,  and  after  the 
goods  have  been  supplied,  a  written  undertaking  is  given  (7). 
In  all  these  cases  no  action  could  have  been  brought  but  for  the 
subsequent  express  promise,  the  original  contract  having  been 
either    void    in  its  creation,  or   the    remedy  upon   it  extin- 
guished or   barred;    but  the    subsequent  promises    attached 
ypon  the  antecedent  moral  obligation ;  for  where  a  party  has 
derived  a  benefit  from  another,  for  which  some  positive  law 


•iMM 


(1)  iSaund. 264,  note  1.    Haves  Stark. 370.  Muckk>w v. St.G«orge, 
V.  Warren,  2  Stra,  933.    2  Barn.  4  Taunt.  613. 

Rep.  K.B.  55.  71.  140.    3  Burr.  (6)  Ld.  Raym.  389.    Bryan  v. 

1 67 1  •  Horseman,  4  East,  599. 

(2)  Naish  v.  Tatlock^  2  Hen.  (7)  Ante.  71.  A  declaration  on 
Bla.  319.  a  contract  to  pay  an  annuity  in 

(3)  Lee  v.  Muggeridge,  5  Taunt,  consideration  of  past  cohabitation 
36. ;  but  see  1  8tra.  94.  only^  without  any  statement  that 

(4)  Trueman  v.  Teuton,  Cowp.  defendant  was  the  seducer,  or 
544.  SouthertOQ  v.  Whitlock,  other  act  to  impose  a  moral  obit- 
i  Stra.  690.  gation,  is  insufficient^    Binnington 

(5)  Lynbury  v.   Weighton,   5  v.  Waliis,  4  B.  &  A.  650. 
Esp.  198.    Fleming  v«  Uayne,   I 
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prevents  him  firom  being  amenable,  the  oUigaftion  in  consdenoe  iv.  T^t  cok 
to  difldiaige  the  debt  is  of  itself  sufficient  to  support  a  promise 
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Instances  also  arise  in  which  parties  on  whom  certain  legal  ^^^J^JI^^^ 
M^ations  are  imposed,  have  in  consequence  of  the  non-observ* 
ance  of  their  duty,  become  liable  to  actions  in  form  ex  amtractu  at 
the  suit  oi  persons  in  whose  favor  it  ought  to  have  been  perform- 
ed; and  such  contracts  may  be  referred  to  the  class  founded  on 
executed  consideration.  Where  a  husband  went  abroad  and  left 
his  wife,  who  died  in  his  absence,  a  third  person(the  wife's  father) 
who  voluntarily  paid  the  expences  of  her  funeral  in  a  mode  suit- 
able to  the  husband's  rank  and  fortune,  though  without  his  know* 
ledge,  was  held  entitled  to  recover  back  the  sum  expended  {\\ 
Nnmeroos  instances  of  the  same  description  might  be  cited. 
Where  a  pauper,  residing^  by  agreement  with  the  overseers, 
out  of  the  parish,  was  suddenly  taken  ill,  and  a  surgeon  called 
in  by  a  third  person,  without  the  previous  request  of  the  over- 
seers, attended  upon  the  pauper  and  cured  him ;  and  afterwards 
the  oveneers  promised  to  pay  the  surgeon,  the  promise  was  held 
valid  (2).    In  this  case  the  promise  was  supported  by  a  I^;al  as 
well  as  a  moral  obligation  (3),  for  the  overseers  were  bound  to 
provide  for  the  poor ;  and  when  the  humanity  of  another  induced 
him,  from  the  urgency  of  the  occasion,  to  perform  those  offices 
which  ought  to  have  been  performed  by  the  parish  officers,  a 
contract  arose  on  their  part  to  pay  the  usual  remuneration.     In 
a  similar  case,  where  a  pauper  residing  in  the  parish  of  A., 
received  during  illness  a  weekly  allowance  firom  the  parish  of 
B.^  where  he  was  settled,  it  was  held  that  an  apothecary  who 
had  attended  the  pauper  might  maintain  an  action  for  the 
amount  of  his  bill  against  the  overseers  of  B.,  who  had  expressly 
promised  to  pay  it  (4).     So  where  a  pauper  had  his  leg  acci-^ 
dentally  fractured  in  one  parish,  and  was  conveyed  to  the  next 
house  in  an  adjoining  parish,  and  was  confined  there  and  visited 
by  the  overseer,  and  attended  by  the  surgeon  who  attended  the 
parish  poor,  with  the  knowledge  of  the  overseer,  it  was  held  that 
the  surgeon  might  have  assumpsit  against  the  overseer  for  the 
expences  of  the  cure;  for  there  was  not  any  obligation  i|gainst 
the  parish  where  the  accident  happened  to  pay  these  expences, 
and  the  overseers  knowing  o^  and  not  repudiating  the  surgeon's 


(1)  Jenkins  v.  Tucker,  1  Hen.  (3)  Wiugv.Mill,  1  B.&A.lQS- 
Bla.  90.  2  East,  506. 

(2)  Watson  v.  Turner,  Bui.  Ni.  (4)  Wing  v.  MUl,  1 B.  &  A.  104. 
Pri.  129.  147. 281.  v^         5 
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attettdatice,  was  equivalent  to  a  request  (1).  Where  a  payment 
k  80  necessarily  made  by  one  party  in  discbarge  of  a  legal 
liability  attaching  upon  another,  it  seems  that  an  action  is 
maintainable  against  the  latter  without  an  express  promise  (2). 
But  a  moral  obligation  is  not  suflScient  to  raise  an  implied 
promise  (3).  Nor  will  the  law  raise  an  implied  promise,  on  the 
part  of  the  parish  where  a  pauper  is  settled,  to  reimburse  the 
money  laid  out  by  another  parish,  in  which  he  happened  to  be^ 
in  providing  necessary  medical  assistance  for  him.  (4) 

^denUoof '°"        '^^  Consideration  for  a  contract  is  execidortf  when  one  party 

promises  to  pay  money,  or  do  some  act,  in  consideration  of  the 
other  party  doing  some  other  act,  as  occurs  in  case  of  a  promise 
to  pay  money  for  work  to  be  done.  So,  if  a  contract  be  made 
for  the  sale  of  goods  for  a  certain  price,  the  contemplation 
of  law  is,  that  the  payment  of  the  price  shall  be  cotempo- 
raneous  with  the  delivery  of  the  goods ;  that  the  purchaser 
shall  not  be  entitled  to  compel  the  delivery  without  pay«> 
ment  of  the  price,  nor  the  vendor  to  compel  payment  without 
delivering  the  goods ;  and  if  the  intention  of  the  contract  be, 
that  payment  shall  not  be  demanded  till  the  expiration  of  a 
certain  time^  a  stipulation  should  be  introduced  into  the  bargain 
accordingly,  as  for  instance,  that  the  goods  shall  be  delivered 
to-day,  but  that  payment  shall  >  be  made  at  the  expiration 
of  a  month.  The  advantage  of  which  contract  to  the  vendee 
is>  that  he  acquires  a  right  to  the  goods  at  the  day  specified, 
without  payment  or  tender  of  the  price,  and  may  bring  his  action 
aocordingly  for  recovery  of  the  specific  property,  or  damages 
for  the  non-delivery  thereof;  and  th^re  is  plainly  a  sufficient 
consideration  moving  to  the  vendor,  for  it  may  be  presumed  that 
the  price  would  be  enhanced  on  account  of  its  being  payable  at 
a  distant  day,  and  he  relies  upon  the  vendee's  promise,  and 
upon  the  contemplation,  that  if  payment  should  be  withheld,  a 
satis&ction  may  be  recovered  in  damages.  Here  the  consider- 
ation which  moves  the  vendor  to  contract  seems  to  be  properly 
stiled  an  executory  one ,  the  promise^  indeed,  of  the  vendee,  is 
concurrent  and  cotemporary  with  that  of  the  vendor,  and  runs 
along  with  tlie  contract ;  for  it  is  in  the  very  nature  of  consider- 
ation that  it  should  be  incorporated  with,  and  should  arise  at 

<1)  Lamb.  v.  Bunce,  4  M.  &  S.  (3)  2  East,  506. 

275.  (4)  Atkins  v.  Barnwell,  2  East^ 

(2)    Simmons  v.  Wilmott  and  505. 
others,  3  Esp.  Rep.  91. 
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the  Mine  time  as  the  olgect  for  which  it  is  tnuiafierred.     Bat  as  iv.  The  con- 
In  the  abcnre-mentioned  imtanoe,  the  circdmBtance  of  the  money  'r'^TiiB  ami 
bemg  payable  to  the  vendor  at  a  distant  day  is  in  efiect  and  tract. 
snbstance  the  consideration  for  his  agreement,  the  contract  on  tiJ^^. 
his  pert  seems  fairly  referable  to  the  ckss  of  agreements  founded 
on  executory  considerations.     Where  an  instrument  is  long  and 
defectiTely  fonned,  questions  sometimes   arise  of  considerable 
ttice^,  whether,  in  the  mode  in  which  the  respective  covenants 
and  rtipnlations  are  interlaced,  any  certain  acts  of  one  party  are 
Co  be  absolutely  performed  in  prasenti,  or  at  a  certain  time  in 
future,  and  the  correlative  acts  of  the  other  party  to  remain 
executory;  or,  whether  the  correlative  acts  on  both  sides  are 
dependent  upon  (me  another,  and  are  to  be  performed  at  one 
and  the  same  time  ?  Questions  like  these,  however,  relate  to  the 
construction  of  an  agreement^  and  cannot  be  conveniently  en* 
tered  upon  in  treating  of  the  consideration  on  which  an  agree- 
ment may  be  founded  (1). 

But  besides  the  executed  or  executory,  there  may  be  a  omairr^ti/  Coiicuireiit  con- 
consideration,  that  is,  a  contract  may  be  made  for  some  benefit  ^ 


or  ri^t  to  be  acquired  by  ode  par^«  either  at  a  present  or 
foture  time^  in  consideration  of  some  right  or  benefit  to  be  ac- 
quired by  the  other  party  at  the  same  time.  This,  indeed,  is 
the  natural  ordo^  if  I  may  so  term  it,  of  a  contract,  and  it  obtains 
more  especially  in  cases  of  sale  or  exchange  of  prc^rty^  As 
tfhere  Mr.  Jusdoe  Blackstone  states,  that  ^^  a  contract  may  be 
either  executed  or  executory:  executed,  as  if  A.  agrees  to  change 
horses  with  B.,  and  they  do  it  iranledialtely,  in  which  case  the 
possession  and  the  right  are  transferred  together ;  executory,  as 
if  they  agree  to  change  next  week,  in  which  case  the  right  only 
vests,  and  their  reciprocal  property  in  each  other's  horse  is  not 
in  possesion,  but  in  action :  for  a  contract  executed  (which 
difiers  nothing  from  a  grant)  conveys  a  chose  in  possession;  a 
contract  executory  conveys  only  a  chose  in  action."  In  this 
passage  fhmi  the  learned  Commentary,  the  consideration  moving 
cither  of  the  two  parties  to  contract  is  in  each  contract  instanced, 
€aneurrent  with  the  benefit  to  be  conferred  by  himself  upon  the 
other  party.  In  every  case  where  %  contract  can  be  said  to  be 
founded  on  consideration,  it  should  seem  that,  in  propriety 
of  language,  tlie  consid^ation  ought  to  arise  at  the  time  of 

(I)  As  to  these  cases  aud  what    &c.  see  1  Chitty  en  Pleading,  295 
constitutes  a  condition  precedent,      to  319. 
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8I0BBATJOM 
or  THB  coir« 

TBACT. 

9.  Tune  of 
ccinaad«iicioii. 


!X.*-T"*.r^"'   BMiking  tbe  contract,  and  to  accompany  and  support  it ;  but  • 

contract  seems  properly  described  to  be  founded  on  a  concurrent 
consideration,  where  the  two  parties  must  concur  and  co-operate 
at  one  and  the  same  time,  as  well  in  the  formation  of  the  con- 
tract Bs  in  their  endeavours  to  reduce  it  into  practical  execution. 
As  in  a  sale  of  goods  for  a  certain  pric^  the  purchaser  is  not 
entitled  to  the  goods  without  payment  or  tender  of  the  price^ 
nor  the  vendor  to  the  price  agreed  upon  without  delivering  or 
offisring  to  deliver  the  goods.  Wherever,  in  making  a  contract^ 
two  concurrent  acts  are  stipulated  for,  no  action  can  be  main- 
tained  by  one  of  the  parties,  without  averring  that  he  has  per- 
formed, or  done  all  in  his  power  to.  perform,  his  own  branch  of 
the  agreement  (1).  The  case  of  an  agreement  founded  on  mu- 
tual promises  might  also  perhaps  be  mentioned  as  a  species  of 
the  concurrent  consideration ;  but  the  objection  to  it  seems  to 
be,  that  the  meaning  of  the  terms  executed,  executory,  con* 
current,  and  continuing,  evidently  extends  beyond  the  mere 
concoction  of  the  agreement ;  and  where  a  contract  is  founded 
on  consideration,  it  would  be  difficult  to  state  a  case  in  which 
it  is  not  founded  on  mutual  promises.  If,  for  instance^  one 
iparty  should  promise  to  pay  another  i^'^O,  no  action  would  be 
maintainable  on  this  promise,  for  there  is  no  consideration ;  and 
if  he  should  even  promise  to  pay  the  mon^  either  in  prasenti 
or  at  a  future  day,  in  consideration  of  services  to  be  performed, 
no  action  would  be  maintainable,  unless  the  other  party  should 
consent  to  perform  the  service,  the  evidence  of  which  assent 
might  indeed  be  derived  from  his  receipt  of  the  money,  or  other 
acts  manifesting  a  concurrence.  But  until  such  assent  could  be 
proved,  the  promise  would  be  rather  in  the  nature  of  a  pro* 
posal  than  an  agreement ;  and  being  destitute  of  mutuality, 
could  not  be  made  the  foundation  of  an  action.  The  case  above 
mentioned  of  the  bale  seems  to  afford  an  appropriate  instance  of 
the  concurrent  consideration. 


Cootinuiog  coa« 
sadcntioo. 


Lastly,  A  contract  may  be  founded  on  a  coniinuitig  consider- 
ation. To  illustrate  this,  there  is  a  case  in  the  books,  of  a  pro- 
mise by  a  landlord,  *^  to  save  a  lessee  in  possesion,  harmless, 
both  for  the  time  past  and  future,  in  consideration  of  his  having 
piud  his  rent  *  very  well ;'  for  prompt  payment  of  the  rent  (as  die 
reason  is  laid  down)  is  a  continuing  consideration,  whilst  the 


(1)  Morton  v.  Lamb,  7  T.  R.    note,  pi.  5.     1  Chitty  on  Pleading, 
]  25— 129.    1  Saund.  320  e.  309,  &c. 
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Wssee  remains  in  poesession  (1).'*    This  case  seems  to  be  some-  IV.  Tat  eoir- 
What  TBgnely  stated ;   bat  from  the  language  of  the  court,  or  thi  cow- 
aecoiding  to  one  report  of  ft,  it  appears  to  have  been  oonndered,  ^  ^^^  ^ 
that  the  continuing  'relation  between  the  parties  was  sufficient  coondention. 
to  sustain  the  landlord's  promise.     The  court  said,  that  the  con- 
sideration that  the  plaintiff  was  in  possession,  and  had  paid  rent, 
and  was  in  fdture  to  pay  it,  was  a  sufficient  cause  for  the  land- 
lord's defending  his  possession  (2).     The  continuance  of  the 
Telattion  of  landlord  and  tenant  has  been  holden,  on  a  motion  in 
arrest  of  judgment,  to  be  a  sufficient  consideration  for  a  promise 
by  the  tenant  not  to  carry  away  any  dung  or  soil,  &c.  from  the 
fiirm  demised,  and  to  cultivate  the  land  according  to  usage  and 
the  course  of  good  husbandry  (S).     But  the  mere  continuance  of 
the  relation  does  not  seem  to  be  sufficient  to  support  a  promise 
to  manage  the  &rm  in  a  mode  not  required  by  usage  or  implied 
by  law ;  it  should  be  shewn  that  the  tenant  came  in  under  ,the 
special  terms,  or  that  something  has  been  done  by  the  landlord, 
since  the  commencement  of  the  tenancy,  to  purchase  the  contract 
from  him ;  for  where  a  relation  has  been  established  between 
two  parties,  either  by  express  contract  or  by  operation  of  law, 
the  continuance  of  which  may  be  insisted  upon  by  either  of  the 
parties  on  certain  terms,  a  promise  made  by  one  of  them,  without 
any  extra  benefit  secured  to  himself,  for  some  further  remune- 
radon  to  the  other,  is  nudum  pactum  void,  for  want  of  con- 
sideration; and  therefore  a  declaration   stating  a  promise,  in 
eonnderation  of  the  defendant's  being  tenant,  to   repair  the 
premises  he  holds^  is  invalid  (4) ;  and  a  promise  made  by  the 
master  of  a  ship  in  dbtress,   to  pay   an   extra  sum  to  one 
of  the  mariners,  as  an  inducement  to  extraordinary  exertion 
on  his  part,  has  been  holden  void;  for  the  seaman  was  bound 
by    law   to  exert   himself  to   the   utmost  in   the   service  of 
the  vessel,  and  therefore  the  promise  was  merely  gratuitous, 
and  unsupported  by  any  consideration,  either  continuing  or 
otherwise  (5).      So  a  promise   to  pay  a  witness  for  loss  of 
time  is  not  binding  (6)*     In  respect  of  a  positive  legal  obli- 
gation, an  action  may  be  maintained  by  the  mere  operation  of 

(J)  Com.  Dig.  ActioD  upon  As-  (3)  Powley  v.  Walker,  5  T.  R. 

sampsit,  B.  12.     PearleV.  Unger,  373. 

Cro.  El.  94.      1  Leo.  102. ;   and  (4)  1  Marshalfs  Rep.  bQ7. 

see  the  instances  of  Cent.  Cons.  (5)  Harris  v.  Watson,  Peake's 

stated-    1  RoLAbr.  12, 13.    Com.  Rep.  72. 

Dig.  ub.  supra.  (6)  WiUis  v.  Peckham,  1  Bro>  & 

(2)  Cro.  £1.  94.  Bing.  515. 
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IS  ota^  continuing  nature,  it  seems  to  be  an  appropriate  instance 
of  the  consideration  now  under  discussion^  as  distinguished  from 
the  species  already  mentioned.  But  those  considerations  upon 
which  contracts  may  be  foundedi  as  upon  previous  services  per- 
formed on  request,  or  previous  benefits  conferred,  and  which 
have  been  already  mentioned  as  executed  ones,  are  som^mes 
described  as  continuing ;  and  in  Com.  Dig.  they  are  treated  of 
under  the  title  of  <<  Consideration  executed  in  part/'  (and  in 
part  continuing)  (1).  Thus,  if  A.  marry  the  daughter  of  6. 
without  his  consent,  and  B.  afterwards  agree  to  the  marriage, 
and  in  consideration  of  it,  promise^  in  writing,  to  pay  <^  100  to 
A.,  this  has  been  determined  to  be  a  valid  promise ;  for  the 
natural  affection  of  the  fiither,  and  the  advancement  of  the 
daughter,  are  continuing  considerations  (3). 

s.  Legally  cf         The  Consideration  for  a  contract,  as  well  as  the  promise  for 
com  encioii.(3)  ^j^j^jj  ^^^  Consideration  is  given,  must  also  be  legal,-  for  it  is  an 

established  maxim  in  our  law,  that  ex  turpi  causa  non  oritur 
actio^  the  illegality  of  a  contract  may  arise  either  from  the  pro- 
visions of  the  common  or  the  statute  law.  At  common  law  any 
contract  is  invalid  which  violates  the  precepts  of  religion  or 
morality,  or  the  rules  of  public  decency.  Thus  a  contract  for 
the  sale  of  blasphemous  or  obscene  or  libellous  prints  is  void, 
and  no  action  can  be  maintained  upon  it  (4).  Wherever  a 
contract  is  made  directly  in  furtlierance  of  some  immoral  prac- 
tices, the  rule  ex  turpi  causa  non  oritur  actio  applies.  Thus  if  a 
house  is  knowingly  let  for  the  purposes  of  prostitution,  an  action 
will  not  lie  for  the  use  and  occupi^tion  of  it  (5).  So  in  an  action 
for  board  and  lodging  where  it  appeared  that  the  plaintiff  kept 
a  house  of  bad  fame,  and,  besides  what  she  received  for  the  board 
and  lodging  of  the  unfortunate  women  who  lived  with  her,  parr 
took  of  the  profits  of  their  prostitution.  Lord  Kenyon  declared, 
that  such  a  demand  could  not  be  heard  in  a  court  of  justice  (6). 
But  a  demand  of  this  kind  for  board  and  lodging,  or  for  dresses 
sold^  is  not  vitiated  by  the  creditor's  having  known  of  the  pro- 

(1)  Com.  Dig.  Act.  sur  Assump.        (4)  Fores  v.  Jones,  4  £ep.  Rep. 
B.12.     1  RoLAbr.  12,  13.  97-      Dubost     v.    Beresford,     2 

(2)  Id.  ibid.     Marsh  v.  Craven-    Campb.  511. 

ford,  Cro.  £1.  59.      Dyer,  272  b.         (5)  Girardi    v.   Richardson,    1 
Palm.  56.     2  Leo.  111.  224.  £sp.  Rep.  20.       1  Cunpb.   348. 

(3)  As  to  this  in  general,  see     1  Bos.  &  Pul.  340,  1. 

Bac.  Ab.  Assumpsit^  E.  Com.  Dig.  (6)  Howard  v.  Hodges,  Selw. 
Action  on  case,  B.  N.  P.  67* 
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fligate  panaits  o£  tbe  pany  to  whom  they  were  supplied^  onUM  > V-  '^■*  ^m* 

they  were  fiimiahed  whh  a  view  to  support  the  illegal  mode  of  or  tab  com- 

Uib,  or  the  creditor  expected  to  be  paid  from  the  profits  to  be  "^^'|.    ^ 

derired  from  it(l).    A  promise  in  consideration  of  future  illicit  coosidentkHi. 

cohabitation  is  illegal  and  void  (2).     A  deed,  however,  made  prte^ 

wnum  pmdicituey  as  in  consideration  of  past  seduction,  by  way  of 

reparation  for  the  injury,  and  to  pnt  an  end  to  the  illegal  inter* 

oDQTse,  is  not  invalid  (9).     And  an  agreement  by  a  defendant  to 

allcyw  a  woman,  with  whom  he  had  cohabited,  an  annuity  for 

lifie^  in  case  they  should  separate,  and  provided  die  should  con- 

timie  single,  was  in  one  case  holden  valid  (4).  But  a  declaration 

in  assnmpnl,  stating,  that  plaintiff  had  cohabited  with  defind- 

ant  aa  his  mistress,  and  that  it  was  agreed  that  no  further  immoral 

connexion  ahoold'take  place  between  thona,  and  that  defendant 

should  allow  her.an  aiinuity  as  long  as  she  sboold  continue  of  good 

and  virtuous  life  and  demeanour,  and  that  thereupon,  in  cod- 

nderation  of  the  premises,  and  that  plaintiff  would  give  up  tbe 

ttnnity,  defendant  promised  to  pay  as  much  as  the  annuity  waa 

reasonably  worth,  was  held  bad,  on  demurrer,  on  tbe  ground 

Aat  tbe  declaration  did  not  state  any  su£&cient  consideration  to 

fimnd  a  promise  (6).     Nor  is  a  bill  in  equity  sustainable  against 

an  execntrix  to  enforce  a  parol  agreement  by  the  testator,  when 

single,  to  settle  an  annuity  on  the  plainti£^  a  married  woman, 

who  had  lived  with  the  testator  during  the  time  of  her  separation 

from  her  hnsband;  for  such  an  agreement,  if  not  illegal,  is  at 

VMMlonly  a  voluntary  one.  (6) 

An  agreement  contrary  to  public  policy,  and  injurious  to  the  impolitic,  Sec. 
oonmiunity  at  large,  is  also  invalid.     As,  for  instance,  a  stipula- 
tion in  general  restraint  of  trade,  to  engage  (for  example)  not  to 
canj  on  a  trade  in  any  part  of  England  (7) ;  if  indeed  the  con- 


(!)  Bowry  V.Bennett,  I  Oarapb. 
348. 

(2)  Walker  v.  Perking  3  Burr. 
1568.  2  Ves.  )6(K  5  Ves.  jun. 
293. 

(3)  Arroanditle  t.  Harris,  2 
P.Wiiis.432.  Turner  v.VaugKaii, 
2  Wilt.  339.  Bxparte  Cottrell, 
2  Cowp.  742.  HiU  v.  Spencer, 
Ambl.  641.  Cray  r.  Rooke, 
Forrest,  153.  Binaington  v.  Wal- 
^  4  B.  &  A.  650.  Lloyd  v.  John- 
son, 1  Bos.  &  Pttl.  349.     1  Bsp. 


Rep.  13.  Foies  v.  Jobnes,  4  Esp. 
Rep.  97.  Cowp.  39.  Bowry  v. 
Bennett,  1  Ciiinpb.  Rep.  348. 

(4)  Gibson  v.  Dickie,  3  Maule 
It  Selw.  463. 

(5)  Binnington  v.  WalKs,  4 
Bam.  &  Aid.  650. 

(6)  Mattbews  v.  «— >  1  Mad. 
V.  Ch.  Rep.  558. 

(7)  2  Marshall,  273.  1  Lieoo. 
179.  Dyer,  355.  b.  1  Hawk. 
P.  C.  ob.  83. 
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tract  be  only  for  a  limited  restraint  of  trade,  and  founded  on 
conaiderationi  it  is  valid  (1) ;  or  a  Contract  to  withdraw  an 
opposition  to  a  bill  in  parliament  (2) ;  or  a  contract  that  diree 
shall  buy  a  ship,  and  that  it  shall  be  registered  in  name  of  one 
only,  or  for  the  sale  of  a  registry  of  a  ship  (3) ;  or  a  contract 
against  p<dicy  of  insolvent  acts  (4) ;  a  simoniacal  contract  (5) ; 
a  smuggling  contract  (6) ;  a  contract  which  tends  to  the  main- 
tenance of  suits;  an  agreement  for  the  sale  of  offices,  or 
bribery  or  extorticm,  is  illegal.  So  a  contract  which  has  a 
tendency  to  induce  a  public  officer  to  act  in  dereliction  of  his 
duty,  as  a  promise  to  a  sheriff  of  money  or  other  consideration 
for  suffering  a  priscmer  to  escape,  &c.  (7) ;  or  for  the  execution 
of  process  in  a  certain  mode,  at  the  request  of  the  party,  is 
ill^^.  But  a  promise^  by  a  party  interested,  to  indemniiy  a 
sheriff  in  the  execution  of  process  in  a  case  of  doubt,  is  valid.  A 
promise  made  by  a  iriend  of  a  bankrupt,  when  on  his  last  ex- 
amination, to  pay  certain  sums,  with  the  embezzlement  of  which 
the  bankrupt  was  charged,  in  consideraticm  that  the  commis- 
sioners would  forbear  to  examine  him  as  to  those  sums,  was 
bolden  void ;  the  oommissicmers  being  bound  by  their  office  U> 
pursue  the  examination  for  the  benefit  of  the  creditors  (8).  A 
contract  in  restraint  of  marriage  (9) ;  or  in  procuration  of  mar*- 
riage(lO);  or  a  contract  to  pay  a  commission  for  recommaiding 
a  customer  to  a  person  (11) ;  a  contract  which  has  a  tendency 
to  prevent  the  due  course  of  justice,  being  made  in  considera- 
tion of  the  dropping  of  any   criminal   prosecution,    whether 


(1)2  Marshall,  273.  1  Leon. 
179.  Dyer,  355.  b.  1  Hawk. 
P.  C.  oh.  83. 

(2)  2  Maddox,  356. 

(3)  Battersby  v.  Smith,  3  Mad- 
dox, 110.     2Mer.  78. 

(4)  Jackson  v.  Davison,  4  B. 
&  A.  691,  and  see  post. 

(5)  Cro.  Car.  337.  353.  361. 
1  Rol.  Ab.  18.  1.  5.  Fytche  v. 
Bishop  of  London.  Cunmngham's 
Law  of  Simony,  52.    4  T.  R.  359. 

(6)  Biggs  V.  Lawrence,  3  T.  R. 
454.  Vandyck  v.  Hewitt,  1  East, 
97.  See  the  law  upon  this  sub- 
ject, ante  1  vol.  784. 

(7)  10  Co.  102.  Cro.Eiiz.199. 
Suiith  V.  Stotesbury,  2  Burr.  924. 
1  Bla.  Rep.  102.  S.  C.  —  v. 


T.  Jones,  24.  Cart.  223.  Yelv.  197. 
2  Bulstr.  213.  Cro.  Jac.  652.  i 
Lord  Raym.  279.       1   Lev.  98. 

1  Sid.  132.     ]  Keb.  483. 

(8)  Nerot  r.  Wallace,  3  T.  R. 
17. 

(9)  Lowe  V.  Peers,  4  Burr. 
2225. ;  see  also  2  Vern.  102.  215  f 

2  £q.  Ca.  Ab.  248.     1  Atk.  287. 

2  Aik.  538. 540.  10  Ves.  jun.  429. 
Hartley  v.  ?rice,  10  East,  22.  1 
P.Wms.181,2.    Gibson  ▼.  Dickie, 

3  Maule  &  8.  463. 

(10)  Arundel  v.  Trevillian,  1  Ch. 
Rep.  47.  Hall  v.  Potter,  3  Lev. 
411.  Show.  P.  C.  76.  4  Bro. 
P.  C.  144.  8vo.  ed.  Co.  Lit.  20& 
(b.) 

(11)  4  Esp.  Rep.  179. 
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for  fekmy  or  misdemeanourj  of  suppressing  evidence,  of  oom«»  iv.  Thk  coif*' 
pounding  felony  or  other  public  crine,  unless  with  the  sane-  ',  ^^  J^^ 
tion  of  the  court  of  record  in  which  the  proceeding  was  de-  '<'*^^'^-  ' 
pending.  (1)  ^liSmL. 


Where  a  contract  is  detrimental  to  the  riirhts  or  interests  of  Ftauduleat 
third  persons,  and  therefore  fraudulent  as  to  them,  it  is  invalid  at 
oonunon  law.     Thus  where  a  composition  deed  is  entered  into, 
a  secret  stipulation  between  the  insolvent  and  a  creditor,  bj 
whom  it  is  executed,  that  the  latter  shall  receive  a  sum  of  money 
or  security  in  addition  to  what  is  payable  to  the  creditors  in 
general,  is  void^  for  this  is  not  only  oppressive  towards  the  in- 
solvent, but  a  fraud  upon  the  general  creditors  (2).     So,  in 
another  case,  where  the  plaintiff,  who  was  master  joiner  in  one 
of  kis  majesty's  dock-yards,  undertook  to  procure  himself  to  be 
placed  on  a  superannuated  list,  and  the  defendant,  in  consider- 
ation of  his  succeeding  the  plaintiff,  engaged  to  allow  him  the 
extra  ^y  bom  the  yard-books;  the  agreement,  having  been 
made  wjchoat  the  knowledge  of  the  navy  board,  to  whom  the 
appointment  belonged,   was   holden   void  (3).     The  instances 
which  might  be  adduced  of  contracts  void  at  common  law,  on 
the  ground  of  fraud,  are  extremely  numerous ;  but  as  the  prin- 
tifie  has  been  already  stated,  it  seems  unnecessary  to  pursue 
it  through  all  its  varieties.      It  lias  been  decided,  that  if  A* 
agree  to  ^ve  B.  a  sum  of  money  for  goods  in  advancement  of 
C,  a  secret  agreement  between  B.  and  C  that  the  latter  shall 
pay  a  further  sum,  is  void  as  a  fraud  upon  A.,  although  the  biU 
of  sale  is  made  to  A.,  and  B.  cannot  recover  such  further  sum 


(1)  Nerot  ?.  Wallace,  3  Term 
Rep.  17.  Kaye  v.  Bolton,  6  Term 
Rep.  134.  Nerot  v.  Walhice,  3 
Tenn  Rep.  22.  1  Leon.  180. 
E^combe  v.  Rood,  5  East,  299. 

2  Wils.  349.  Harding  v.  Cooper, 
1  Surk.  467.    Norman  v.  Cole, 

3  Eftp.  253.  but  as  to  the  latter 
case,  see  Cotton  v.  Tliurland,  5 
Term  Rep.  405.  Lacaussade  v. 
White,  7  Term  Rep.  535.  How- 
soo  r.  Hancock,  8  Term  Rep.  577. 
Williams  v.  Hedley,  8  East,  Rep. 
381.  Hob.  106.  1  Rol.  Abr.  11,12. 
pi.  6.  tit.  Action  sur  Case. 

(2)  Cockshott  V.  Bennett,  2T.R. 

VOL.  III«  ( 


763.  4  East,  372.  15  Ves.Jun. 
52.;  and  where  deeds  and  gifts, 
given  in  fraud  of  purchasers  and 
m  contravention  of  insolvent  acts:, 
are  void,  see  1  Fonblanque,  270, 
6,  8,  9.  Cockshott  v.  Bennett, 
2  T.  R.  763.  Jackson  v.  Lomas, 
4T.R.  166.  Jackson  v.Diichaire,3 
T.ll. 551.  Leicester  v.  Hose,  4 East, 
372.  Cooling  v.  Noyes,  6  T.  R. 
263.  Bryant  v.  Christie,  1  Stark. 
329,  and  2  Stark.  416. 

(3)  Parsons  V.Thompson,  1  Hen. 
Bla.  322.  see  Garforth  v.  Feara, 
1  Hen.  Bla.  327.  Blackford  v. 
Preston,  8  T.  R.  89. 
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against  C.  (1).  An  agreement  by  a  bankrupt  or  bis  friend  to 
pay  a  sum  of  money  to  a  cr^itor,  to  induce  bim  to  sign  tbe 
bankrupfi  certificate,  is  yoid;  for  tbe  signing  of 'tbe  certificate 
ougbt  to  be  a  voluntary  act  on  the  part  of  tbe  creditor,  and 
exempt  from  any  undue  bias  (2).  An  agreement^  boweyer,  by  a 
friend  of  tbe  bankrupt  to  pay  all  his  creditors  their  full  debts,  in 
consideration  that  they  will  not  proceed  any  farther  under  tbe 
commission,  is  good  in  law ;  for  no  policy  of  the  law  is  viobted, 
nor  is  any  fraud  committed  by  such  an  agreement  (S).  An 
agreement  to  recommend  customers  to  a  tradesman,  in  consider* 
ation  of  the  payment  of  a  poundagcr  or  commission  on  the  goods 
sold,  was  held  invalid  in  a  case  before  Lord  Ellenborough,  C.J. 
on  the  ground  of  its  being  a  fraud  upon  the  customers  (4).  But 
a  contract  for  the  transfer  of  the  good  will  of  a  business,  in  con- 
sideration of  money,  or  other  valuable  recompense,  is  good  in 
law ;  such  an  interest,  indeed,  is  well  known  to  be  constantly 
made  the  subject  of  sale  and  purchase  in  point  of  feet,  and  has 
been  held  to  be  lawfully  transferable,  even  in  the  case  of  a 
business  apparently  requiring  great  trust  and  confidence,  as 
between  attomies  or  practisers  in  medicine.  (5) 

A  wiger  upon  an  indlfierent  matter^  which  has  no  tendency 
to  produce  any  public  mischief  or  individual  inconvenience  is 
legal ;  but  to  make  the  wager  legal,  the  subject  matter  of  it 
must  be  perfectly  innocent,  and  have  no  tendency  to  immorality 
or  impolicy  (6).  A  wager  between  voters  on  the  event  of  an 
election  (7),  a  wager  upon  the  event  of  a  war  (8),  or  concerning 
the  produce  of  any  particular  branch  of  the  revenue  (9),  or 
tiding  to  inconvenience  or  degrade  courts  of  justice  (10),  or 


(1)  Jacksou  V.  Duchaire,  3 
Term  Rep.  551. 

(2)  Nerot  v.  Wallace,  3  T.  R. 
17.  Smith  V.  Bromley,  Dougl. 
G96.    5  Geo.  2.  c.  30.  s.  1 1 . 

(3)  Kaye  v.  Boltou,  6  T.  R.  134- 

(4)  Wyburd  v.  Stanton,  4  Esp. 
179. 

(5)  Bunn  v.  Guy,  4  East,  190. 

(6)  Jones  V.  Randall,  Cowp.  37. 
Good  V.  Elliott;,  3  Term  Rep.  693. 
Earl  March  v.  Piggott,  5  Burr. 
2802.  1  Lord  Raym.  69.  3  Salk. 
14.176.  6  Mod.  128.  12  Mod. 
^9.  81.  256.  Carth.  338.  vide 
Gilbert  v.  Svkes,  16  East,  161. 


(7)  Allen  v.  Hearn,  1  Term  Rep. 
56. 

(8)  Filter  v.  Thackery,  I  Term 
Rep.  57.  n.  (b.)  Lacaussade  v. 
White,  7  Term  Rep.  535.  Fur- 
tado  V.  Rodgers,  3  Bos.  &  Ful.  1 94 . 

(9)  Atberfold  v.  Beard,  2  Term 
Rep.  610.  Good  v.  Elliott, 3Term 
Rep.  693.  Shirley  v.  Sankey,  2 
Bos.  &  Ful.  130.  Tappenden  v. 
Randall,  id.  467.  S.  P. 

(10)  Brown  v.  Leeson,  2  Hen. 
Bla.  43.  Henkin  t.  Guerss,  12 
East,  247.  Squires  v.  Whisken, 
3  Camp.  140. 


€Ii«l*3  mgeneroL  8S 

qoncKittiiigan  abitract  qsestioR  cf  law  «r  legal  practice  ( I )9  in  iv.Thbcon. 
whidi  the  parties  have  no  interest,  or  operating  to  produce  a  "r^V'^^ 
liteadi  of  the  peace,  is  IHegal.    A  'wagering  contract,  under  '^^t^.,    ^ 
which  die  defendant  received  from  the  plaint^  100  guineas  on  fjJmHftmwa 
the  Slat  Vmj  1802,  in  consideratioa  of  paying  the  plaintiff  a 
guinea  a-day  as  long  as  Niqpoleon  Buonaparte,  then  first  consul 
cf  the  French  republic,  should  live,  which  bet  arose  out  of  a 
convcwation  upon  the  probability  of  his  coming  to  a  violent 
deadi  bf  assassinadon  or  otherwises  was  holden  void  on  the 
grownds  of  immorality  and  impolicy  (S)«    A  wager  upon  the 
aex  of  a  diird  person  is  vmd,  because  it  is  likely  to  lead  to  in- 
deooit  evidence;  and  any  wager  is  illegal  which  is  likely  to  be 
injurioas,  either  in  itself  or  its  consequences,,  to  the  rights  or 
interests  of  a  third  person.  (5) 

It  seems  to  be  a  good  general  rule,  that  wherever  a  contract 
bas  for  its  basis  the  performance  or  omission  of  some  act,  the 
doing  or  omitting  of  which  would  contravene  the  provi- 
aions  of  the  staiute'taw,  the  agreement  is  invalid,  no  less  than 
it  would  be  where  in  any  similar  case  the  provisions  of  the  com- 
mon law  might  be  infringed  by  the  agreement  mode  (4).  But  a 
distinction  has  been  introduced  into  our  law-books> — under  the 
two  several  denominations  of  mala  jprohibita  and  mcda  in  se, — 
between  the  different  species  of  offences  which  the  law  recog- 
nises ;  and  a  veiy  celebrated  writer  goes  so  far  as  to  assert,  that 
where  an  act  is  prohibited  by  a  penal  statute,  and  is  merely  an 
ofience  juris  positim^  not  being  in  itself  and  abstractedly  im* 
moral  or  illegal,  the  rules  of  morality  and  good  conscience  are 
no  fiuther  concerned  than  in  enjoining  submission  to  the  penalty, 
if  levied,  and  do  not  regard  the  supposed  offender  as  involved  in 
any  turpitude,  provided  the  penalty  be  paid  (5).  But  this  doctrine 
of  Sir  W.  Blackstcme  has  been  denied  by  scmie  very  able  authors, 
as  wdl  as  by  some  of  our  greatest  and  most  able  judges  (6) ; 
and  ai^arently  with  great  reason  ^  for  the  slightest  reflection 
must  convince  us,  that  the  penalty  annexed  to  a  penal  statute 

(1)  HeoUn  v.  Goerss,  12  East,  cannot  recover  for  labour  or  ma- 

^47.  iertals  used  in  printing  anv  work, 

<2)  Gilbert T.Sjkfis,16East,  150.  unless  his  name  is  affixed  to  it, 

(3)  Da.  Costa  v.  Jones,  Cowp.  pursuant  to.  39  Geo.  3.  c.  79*  s.  27* 
729.    2  Lev.  161.    IB.&A.  683.  (5)  Bla.  Com.  but   see  Sedg- 

(4)  See  cases  infra».  and  Bensley  wick's  Commentary  on  Bia.  Com. 
V.  KgnoU,   5  Bam.  &  Aid.  335.  (6)  Aubert  v.  Maze,  2  Bos.  & 
where  it  was  beld  that  a  printer  Ful.  374,  5, 
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for  the  enforcement  of  any  of  itA  provisions,  is  intended^  not  as  a » 

0 

statutory  compensation,  but  as  a  piinisbment  for  an  act  com*, 
mittcd ;  not  as  the  price  at  which  any  one  who  coraes  ander  the.' 
law  may  purchase  at  his  pleasure  a  dispensation  from  the  rnnin 
body  of  its  enactments,  but  as  the  penalty  which  the  legiskt-. 
ture  has  thought  fit  to  impose,  in  any  certain  case,  upon  any 
one  offending  against  the  regulation.  The  only  rule  which, 
can  be  safely  given  and  acted  upon  is,  that  in  each  case  the. 
scope  and  purview  of  the  law  must  be  regarded  to  ascertain 
whether  any  certain  action  is  prohibitSed  by  it  or  not.  '  Sub- 
ject to  which  observation,  it  may  not  be  improper  to  keep 
in  view  the  several  distinctions  which  the  law  itself  has  esta- 
blished l>etween  the  several  species  of  statutory  offences,  and 
which  it  has  laid  down  for  our  guidance  with  the  utmost  clear- 
ness and  precision.  Where,  for  instance,  an  act  is  prohibited 
generally  by  statute,  the  punishment  which  the  law  annexes  to 
the  oflCence  is  in  general  by  indictment,  and  this  is  that  species 
of  crime  which  our  law  writers  usually  understand  by  the  term 
onahim  in  se{\)\  or  where  the  act  prohibited  by  the  statute  is  of 
a  private  nature,  and  such  as  only  to  affect  individuals,  the 
remedy  is  by  an  action  on  the  case.  Where  an  act  is  prohibited 
by  statute,  and  a  pecuniary  penalty  annexed  to  the  commission 
of  it,  the  enforcement  of  the  penalty  is  the  only  mode  of  pUnisIi- 
tnent  which  the  law  allows ;  still,  however,  the  penalty,  eis  here 
enacted,  includes  the  idea  of  punishment  for  a  supposed  trans- 
gi'ession,  and  when  tlie  penalty  attaches,  the  wise  provision  of 
tlie  Isiw  has  been  infringed.  And  the  contrary  opinion  seems 
to  be  founded  on  an  adherence  to  the  letter,  instead  of  the  spirit 
or  the  statute.  It  would  be  to  little  purpose  that  tlie  legislature 
has  so  anxiously  declared,  in  the  preambles  and  otherwise,  the 
main  scope  and  design  of  some  enactments^  where  it  was  feared 
that  they  might  fail  to  speak  for  themselves,  if  such  an  evasion 
of  a  law  as  Mr.  Justice  Blackstone*s  doctrine  contemplates  could 
be  substituted  for  a  performance  of  it.  All  the  modern  decisions 
concur,  that  wherever  a  contract  directly  contemplates  the  pur* 
posed  infraction  of  a  penal  law,  it  is  invalid,  although  the  offence 
may  only  have  l^een  prohibited  under  a  pecuniary  penalty,  and. 
although  contracts  may  not  have  been  expressly  mentioned  in 
the  prohibitory  enactment  (2).     ^^  Every  contract  made  for  or 


(!)  See   Co.  Jnst.    tit.  Mono-         (2)  5  Barn.  &  Aid.  335.    Carlh. 
i)olies.  252.     1  Taunt.  136. 
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aboat  any  matter  or  thine  which  is  prohibited  and  made  iln-  *^*  The  cok- 

li»li  ••!  iti  .»i*    8I0EWATI0M 

lamful  bysny  statute,  is  a  void  contract,  though  the  statute  itself  or  the  con- 
doth  not  mention  that  it  shall  be  so,  but  only  inflicts  a  penalty  l*^^iiity  ^f 
on  the  offender,  because  a  penalty  implies  a  prohibition,  thence  coosidentioo. 
00  pfohibitory  words  in  the  statute  (1)."    And  the  circumstance 
of  both  parties  being  ignorant  of  the  law,  and  being  innocent  of 
any  imention  to  violate,  will  not  constitute  any  distinction  (2) ; 
aod  therefore,  where  a  druggist,   before   the  passing-  of  the 
Stat.  51  Geo.  3.,  sold  drugs  to  a  brewer,  knowing  that  they  were 
to  be  used  in  his  brewery  (S),  and  where  a  persoti  lent  money 
for  the  purpose  of  paying  stockjobbing  difference  (4),  it  wag 
beld  that  they  could  not  recover.     And  the  illegality  affects  all 
contracts  calculated  to  violate  the  law ;  apd  therefore,  where  a 
voyage  has  been  declared  illegal,  a  person  cannot  be  sued  for 
carelessly  stowing  goods  to  proceed  upon  it  (5).     But  where 
die  contract  is  in  itself  and  on  the  face  of  it  lawful,  an  illegality 
in  collateral  circumstances,  which  were  not  disclosed  at  the  time 
of  making  it,  and  which  did  not  form  part  of  the  agi*eement  be- 
tween the  parties^  will  not  vitiate  it.     As  where  an  act  is  about 
to  be  performed,  the  legality  of  which  is  at  present  doubtful, 
and  whidi  may  eventually  turn  out  not  to  have  been  warranted 
in  law,  and  a  promise  of  indemnity  is  given,  this  promise  is 
valid,  although  the  act  which  formed  the  subject  of  the  indem- 
nity afterwards  appear  to  have  been  an  unlawful  one  (6).     So 
althoui^  the  statute  3  H.  8.  c.  11.  provided  that  no  one  should 
pracdae  as  a  surgeon  in  London,  or  seven  miles  round,  without 
being  licensed  by  the  college  of  surgeons^  and  imposed  a  penalty 
of  .4^5  per  month  for  so  practising^  it  seems  to  have  been  con- 
sidered^ that  an  unlicensed  practitioner  might  maintain  an  action 
for  business  done  as  a  surgeon  within  these  limits ;  for  the  prac- 
tising was  only  prohibited  under  a  penalty ;  the  statute  did  not 
provide  that  no  fees  or  charges  should  be  recovered,  and  the 
illegality  formed  no  part  of  the  agreement  between  the  plaintiff 
and  defendant.  (7) 


(1)  Per  Holt,  Ch.  J.      Carth.  (5)  3  M.  &  S.   117,   but  see 
252.  4  Campb.  183.     Holt,  C.  N.  P. 

(2)  3  Barn.  &  Aid.  126.  105.  107. 

{3)  Laogton  v.  Hughes,  1  M.  (6)  lies  ▼.  Boxall,  2  Bo5.  k  PuL 

&  S.  595.  89. 

(4)  Caonan  ▼•  Bryce,  3  Barn.  (7)  Gremaire  ?.  Le  Clerc  Bois 

&  Aid.  1 79.  Vaion,  2  Campb .  1 44. 
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Where  tlie  otgeetion  of  illegality  arisen  under  any  of  those 
statutes  by  which  contracts  «re  expressly  dedared  yoid^  the 
whole  of  the  contract  will  ii»  general  be  vitiated  by  an  iU^gali^ 
in  any  part  of  it.    In  this  reqpcict  some  decisions  seem  to  show 
that  there  is  a  distinction  between  illegality  arising  from  statute 
and  that  ariang  from  the  common  law ;  for  where  a  statute  ex^ 
pressly  makes  a  deed  or  contract  yoid,  tliere,  as  the  law  musl 
teceive  its  full  operation,  the  whole  instrument  is  vitiated ;  but 
at  common  law,  where  the  several  parts  of  an  agreement  are  in 
their  nature  distinct  and  severablis»  only  so  much  as  is  ittegat 
will  be  rejected,  and  the  rest  may  stand  good(l).    Where  a 
bond  was  conditioned  to  pay  money  to  the  obligee  upon  the  oon^ 
veyance  of  an  estate  to  the  obligor,  and  to  present  the  obligeeV 
son  to^the  next  avoidance^  of  a  churchy,  the  edvowsoa  of  whicb 
belonged  to  the  estate,  if  he  were  then  of  age  to  take  it,,  c^r  if 
not,  to  procure  the  person  who  should  be  presented,  to  res^i^ 
upon  notice  of  the  sob'»  being  qualified  to  takr  it,  and  to  pre* 
sent  him,  the  bond  was  bolden  to  be  good  for  the  payment  oT 
the  money,  even  although  the  part  of  the  condition  for  the  pie* 
sentation  of  the  oUigee's  son  might  be  sunoniacal  (2).    Where 
the  objection  to  the  contract  is  founded  on  statutory  provittonp 
the  effect  of  illiegality  in  any  one  of  the  stipulations  seems  to 
extend  itself  somewhat  forther;  but  even  here  the  instroment  ie 
only  so  far  vitiated  as  the  declared  intention  of  the  legislature 
appears  to  render  necessary.    The  mortmain  act  9  Geo.  S.  c  37* 
makes  void  all  gifts  or  grants^  &c.  to  charitable  uses;  but  where 
a  deed  contains  several  limitations,  one  of  which  is  void  as  being 
to  a  charitable  use,,  the  statute  does  not  avoid  the  other  limits^ 
tions,  although  included  in  the  same  deed  with  the  illi^l  one. 
Lord  Chief  Justice  Oibbs,  in  giving  judgment  upoft  this  pointy 
observed,  it  is  said  that  if  the  deed  be  void  as  to  part,  it  is  void 
as  to  the  whole.    M  the  objection  Had  been  derived  from  l}ie 
common  law,  it  is  admitted  that  would  not  be  the  eonsequencfv 
but  it  is  urged^  that  the  statute  makes  the  whole  deed  voUL 
As  the  counsel  for  the  plaintiff  puts  it,  there  is  ho  diiference  be- 
tween a  transaction  void  at  eommon  law,  and  one  void  by  sta<* 
tute ;  if  an  act  be  prohibited,  the  construetion  to  be  put  on  » 
deed  conveying  property  illegally,  is,  that  the  elause  which  so- 
conveys  it  i^  void,  equally  whether  it  be  by  statute  or  commoa 


(1)  4  Maule  &Selw.  6$« 
Saunfl*^^  note  U 


1        (2)  Newman  v.  Newman,  4  IMU 
&  S.  66. 
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law;  but  it  may  happ^a  that  the  statute  goes  further,  and  says,  iv.  The  cok* 
that  the  whole  deed  shall  be  void,  to  all  intents  and  purposes ;  o^^" Vcon- 
and  when  that  is  so,  the  court  must  so  pronounce,  because  the  tract. 
Icgisladire  has  so  enacted,  and  not  because  the  transaction  pro-  coosidmtranr 
iuluted  is  iilq^al.     I  cannot  find  in  this  act  any  words  which 
make  the  entire  deed  yoid.     The  words  are  '^  all  gifts,  grantsi 
coDTeyancesj   appointments,  assurances,  transfers,  and  settle- 
ments  whatsoever  of  any  lands,  or  of  any  estate  or  interest  therein, 
shall  be  absolutely  and  to  all  intents  void."    I  think  this  Ngrant 
of  that  interest  in  land,  which  by  the  terms  of  the  grant  is  to  be 
applied  to  a  charitable  use,  is  void ;  but  that  the  statute  makes 
nothing  more  void,  and  that  the  deed,  so  far  as  it  passes  other 
lands  not  to  a  charitable  use,  is  good.  (1)   ** 

In  stating  the  rules  as  to  illegality  arising  firom  express  sta-  u»ury. 
tatoary  provision,  it  is  proper  to  premise  that  the  general  prin- 
ciples win  be  here  brought  forward  as  applicable  to  those  spe- 
cies of  contracts  which  most  usually  arise  in  practice:  it  would 
be  foreign  to  our  present  purpose  to  detail  all  the  instances  of 
Ulegaiky  by  which  a  contract  may  be  affected,  either  in  the 
common  or  the  statute  law ;  one  species  of  illegality  introduced 
by  statute,  which  vitiates  any  contract  that  may  be  infected  with 
it,  is  that  cf  usury  (2).  By  the  12  Ann.  c.  16.  it  is  enacted,  that 
no  person  shall  take  upon  any  contract,  directly  or  indirectly,  for 
loan  of  any  monies  or  commodities,  above  the  value  of  ^5  for 
the  fiorbearance  of  j^^lOO  for  a  year,  and  so  after  that  rate  for  a 
greater  or  less  sum,  or  a  longer  or  shorter  time ;  and  that  all 
bonds,  contracts,  and  assurances  for  payment  of  any  principal 
or  money  to  be  lent,  or  covenanted  to  be  performed  upon  or 
for  any  usury,  whereupon  or  whereby  there  shall  be  reserved  or 
taken  above  the  rate  of  ^5  in  the  hundred  as  aforesaid,  shall  be 
utterly  Toid.  And  that  every  person  who  shall  upon  any  con- 
tract take,  accept,  and  receive  by  way  or  means  of  any  corrupt 
bargain,  loan,  exdiange^  chevizanc^  shift,  or  interest,  of  any 
wares,  merchandize  or  other  things  whatsoever;  or  by  any  de- 
critfid  way  or  means,  or  by  any  covin,  engine,  or  deceitful  con- 
vqranoe,  for  the  forbearing  or  giving  day  of  payment,  &c.  at  a 
greater  rate  than  ^£"5  per  cent,  per  ann.>  shall  forfeit  treble  the 
vaJne  of  the  sum,  &c.  so  lent,  &c. 

(1)  Doe  V.  PitcbeTy  6  Taunt,  all  former  statutes^  13  Eliz.  c.  8. 
359.  See  also  Gaskell  v.  King,  repealing  5  &  §  Ed.  6.  c.  20. 
11  East.  165.  21  Jac.  1.  c.  17*  s.  2.     12  Car.  2. 

(^  37  Hen,  6.  c.  8.   repealing    e.  13.  8»  2. 
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The  statute  avoids  all  bonds,  contracts,  and  assurances  upon 
which  its  operation  attaches;  and  a  judgment  entered  upon  a  war- 
rant of  attorney  tainted  with  usury,  may  be  set  aside  on  application 
to  the  Court.  And  as  the  whole  security  is  contaminated,  the 
Court  will  set  aside  the  judgment,  without  compelling  the  defen- 
dant to  repay  the  principal  and  interest  ( 1  )•  To  make  a  contract 
usurious,  there  must  be  an  unlawful  intent;  and  therefore  an  exces- 
sive charge  of  interest,  arising  from  an  error  in  computation,  will 
not  vitiate  the  agreement,  especially  where  the  mistake  is  attribut- 
able to  the  scrivener  or  agent  (2) .  2dly,  To  constitute  usury,  there 
must  either  be  a  direct  loan,  and  a  taking  of  or  agreement  to  take 
more  than  legal  interest  for  the  forbearance  of  repayment;  or 
there  must  be  some  device  contrived  for  the  purpose  of  conceal* 
ing  or  evading  the  appearance  of  a  loan,  when  in  truth  there  was 
one. .  An  exorbitant  discount  paid  to  the  acceptor  of  a  bill 
before  it  becomes  due,  in  order  to  induce  him  then  to  take  it  up^ 
is  not  usurious  (3);  nor  is  usury  committed  even  where  a  loan 
takes  place,  provided  the  charge  allied  to  be  excessive  is  re- 
ferable to  the  trouble,  expence,  and  inconvenience  incurred  by 
the  lender  of  the  money,  and  not  to  a  charge  of  interest  (4) ; 
and  a  banker  may  always  deduct  his  usual  commission  and  ex- 
change on  bills  or  notes,  over  and  above  the  legal  interest  and 
discount  (5).  But  where  suspicious  circumstances  appear,  it  will 
be  the  province  of  a  jury  to  consider,  under  the  direction  of  the 
court,  whether  the  remuneration  was  not  made  as  a  mere  cloak 


( 1 )  Roberts  v.  Goff,  4  Barn.  & 
Aid.  92. 

(2)  Nevison  v.  WbiUey,  Cro, 
Car.  501.  and  see  Buckler  v.  Mil- 
lard, 2  Vent.  107-   Booth  v.  Cook, 

2  Freen,  264.    Llovd  v.  Williams, 

3  Wils.  261.     2  Bla.  Rep.  792. 
Glasfurd  v.  Laing,.  1  Canipb.  149. 

(3)  Barclay  v.Walmsley,  4  East, 
55.  5Esp.  II.  Mathews  V.  Grif- 
fiths, Peake,  20Q.  1  B.  &  P.  153  n. 
Hammett  v.  Yea,  1  B.  &  P.  144. 
and  ?ee  4  Ves.  678.  4  Taunt.  810. 

(4)  Marsh  v.  Martindale,  3  Bos. 
&  Pul.  1 54.  Per  Eyre,  Ch.  J.,  in 
Uamnaett  v.  Yea,  I  Bos.  &  Pul. 
153.  Barclay  v.  Walmsley,  4  East, 
55.  Masterman  v.  Courie,  3  Camp. 
N.  P.  C.  488.    Carsuirs  v.  Stein, 

4  Maule&  S.  192.    Curtis  v.  Live- 
sey,  H.T.  1790.  ed.  196.    Barnes 


V.  Corledge,  Noy,  41.  Yclv.  30. 
Noy,    17U       Palmer    v.    Baker, 

1  Maule  &  S.  56.    ScoU  v.  Brest» 

2  Term  Rep.  238.  Exparte  Ben- 
son, 1  Mad.  Rep.  112.  Id.  511. 
Harris  v.  Boston,  2  Camp.  348. 
Palmer  v.  Baker,  1  M.  &  S.  56. 
Brooke  v.  Middleton,  1  Camp. 
445.  and  see  Kent  v.  Lowen, 
1  Camp.  177.  Baynes  f.  Fry, 
!5  Ves.  120.  And  as  to  charging 
compound  interest,  see  Chitty  on 
Bills,  5  ed.  1 10.  Calcot.  v.  Wal- 
ker, 2  Amst.  Rep.  495.  Bruce  v. 
Hunter,  3  Camp.  467*  Moore  v. 
Voughton,  1  Stark.  487.  and  see 
Palmer  v.  Baker,  1  M.  &  S.  57. 

(5)  Winch  v.  Fenn,  2  Term 
Rep.  52.  Exp.  Henson,  1  Mad. 
1 1 2.  Barclay  v.  Walmsley,  4  £ast« 
65.  and  cases  in  the  above  note.. 
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for  usanr  (!)•  Where  the.  contract  is  substantially  for  a  purchtoe  i^*  ^"*  ^^^ 
and  not  a  loan^  an  exorbitancy  m,  the  pnce  will  not.  constitute  or  tbb  con* 
usury,  and  the  purchase  of  an  annuity  at  ever  so  cheap  a  rate,  I"^^||.^ 
will  net  prima  Jacie  be  usurious.     But  if  the  annuity  be  an  an-  coosidentxn. 
noicy  far  years,  and  on  calculation  it  appears  that  more  than  the 
principal  and  legal  interest  is  to  be  received,  it  will  be  usu- 
rious (2).     And  however  regular  the  agreement  may  be  on  the 
iace  of  it,  yet  if  it  appear  to  be  colourably  framed  to  evade  the 
statute,  and  obtain  more  than  j^5  per  cent,  on  a  loan,  the  con- 
tract will  be  void.     Where  a  builder,  having  taken  ground  on  a 
building  leasee  at  the  ground  rentof  J^108,  assigned  over  his 
lease  to  A.  for  a  sum  considerably  exceeding  the  then  value  of 
the  premises,  and  at  the  same  time  took  a  lease  from  A.  at  an 
inoeased  rent  of  ^€^895,  and  containing  the  same  covenants  for 
building  (5)  as  the  original  lease,  together  with  astipulation  that 
he  should  be  allowed  to  repurchase  the  lease  at  the  same  sum 
for  which  it  was  assigned  by  him  to  A.,  it  was  held  under  these 
circumstances  that  it  was  properly  left  to  the  jury,  to  say  whether 
this  was  a  purchase  or  a  usurious  loan ;  the  jury  having  found  it 
to  be  the  latter,  the  court  refused  to  disturb  the  verdict  (4>).     It 
frequendy  happens  that  the  party  advancing  the  loan  makes  it 
partly  in  money  and  the  remainder  in  goods,  prima  facie  there 
is  nothing  ill^al  in  this ;  but  if  the  goods  be  much  overiiated  in 
their  value,  or  the  goods  be  forced  on  the  borrower,  it  will  be 
a  quesdon  whether  the  contract  be  not  usurious^  and  the  lender 
will  be  bound  to  prove  the  sufficiency  of  the  value  of  the  goods  {$)• 
Where  a  loan  is  made  returnable  again  on  a  certain  day,  on 
payment  of  a  sum  exceeding  the  legal  interest  on  default  thereof, 
the  court  will  sometimes  consider  the  sum  payable  as  a  penalty, 
and  not  an  usurious  contract  (6).     In  all  these  .cases  the  courts 
will  look  attentively  to  the  intention  of  the  parties,  and  indeed 
such  intention  must  always  be  the  criterion  from  which  usury  can 


(1)  Carsuurs  v.  Stein,  4Maule 
&  S.  ]  92.  and  cases  there  cited. 

(2)  Marsh  v.Martindale,  3  Bos. 
&Ful.  151.  Per  Bayley,  J.,  in 
Doc  F.  Gooch,  3  B.  &  A.  666.  and 
see  Sroedley  t.  Roberts,  2  Camp. 
(k)7.  Chesterfield  V.  Jansen,  2  Bla. 
Hep.  864. 

(3)  Vide  Rex  v.  Drury,  2  Lev.  7. 
3B.&A.  667,  8. 

(4)  Doc  V.  Gooch,  3  Barn.  & 
Aid.  664.    See  Holt,  C.  N.  P.  295. 


4  Caropb.  1.     2  Lev.  7*    Chester- 
field V.  Jansen,  2  Bia.  Rep.  864. 

(5)  Lowe  V.  Waller,  2  Dougl. 
735.  Pratt  V.  Willey,  1.  £sp.  40. 
Davis  V.  Uardacre,  2  Camp.  375. 
Coombe  v.  Miles,  2  Camp.  553. 
Jones  V.  Davison,  Holt,  C.  N.  P. 
256.  and  see  Doe,  Grimes  v. 
Gooch,  3  B.  &  A.  664. 

(6)  Wells  V.  Girling,  1  Taunt. 
B.  449. 
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IV.  The  con.    {^  estmbUshecL    So»  as  to  constitute  usury  it  is  necessary  that  there 
OP  Tac  CON-     should  be  a  loan  or  forbearance,  where  the  principal  is  put  ih  ha- 

J."  Unlity  of     ^^^>  ^^^  ^^  agreement  contemplates  that  it  may  possibly  never  be 

returned  at  a]l>  it  has  been  considered,  that  there  is  no  such  lend- 
ing or  forbearance  as  will  make  the  contract  usurious*  As  where 
a  Greenland  fisherman,  in  consideration  of  the  advance  of  a^lOO 
to  victual  his  ship  for  Newfoundland,  engaged  to  return  so  many 
thousand  fishes,  if  the  vessel  came  back  in  safety,  but  if  it  did 
not  return,  the  principal  was  not  to  be  repaid ;  the  contract  was 
holden  binding  upon  him,  although  at  the  rate  at  which  the 
fishes  were  valued  by  the  agreement,  tlie  creditor,  on  the  event 
,of  die  ship's  returning,  actually  received  more  than  l^al  interest ; 
here  the  principal  was  put  in  jeopardy,  and  whether  the  creditor 
was  to  receive  any  thing  for  his  advance  or  not,  depended  upon 
the  success  or  failure  qf  a  hazardous  voyage  (1).     This  case  in- 
deed seems  to  have  been  peculiarly  firee  from  objection,  under 
the  act  of  parliament,  for  one  of  the  principal  objects  of  the 
statute  was  to  induce  monied  persons  to  embark  in  commercial 
speculations ;  which  it  was  conceived  they  would  be  unwilling  to 
engage  in,  if  they  had  the  power  of  making  large  profits  of  their 
capital  by  employing  it  in  loans  at  home.     If  the  ccmtingency 
which  the  agreement  contemplates  is  extremely  slight,  or  such  as  in 
all  human  probability  is  nearly  allied  to  a  positive  certainty ;  or  if 
from  the  formation  of  the  contract,  it  appears  to  have  been  only 
a  device  to  evade  the  statute ;  if  Uie  casualty  goes  to  the  interest 
only,  and  not  to  the  principal,  the  bargain  will  h€  usurious  (2). 
Sdly,  To  render  a  contract  void  on  the. ground  of  usury,  it  must 
be  tainted  with  it  in  its  inception,  and  any  subsequent  cor- 
rupt bargain  will  not  invalidate  it  (8).     The  usury  must  nmke 
a  part  of  the  contract.     Thus,  if  a  security  be  given  for  the 
principal  and  legal  interest,    and  the  obligee  afterwards  pay 
the  obligor  more  than  legal  interest,  it  will  not  invalidate  the 
original   security,    though  perhi^  the  party  himself  might 
be  sued  for  the  penalty  of  usury.     Hie  security  or  contract 
being  void  in  its  commencement,  it  is  void  in  all  its  stages, 
and  cannot  be  enforced  in  the  hands  of  a  party  who  receives  or 
takes  it  up  ignorant  of  the  usury;  and  till  of  late,  bills  of  ex- 

(1)  Roberts  V.  Treymayoe,  per  95.  Daniel  v.  Cartony»  1  Esp. 
Dodderidge.  Cro,  Jsc.  508.  3  N.  P.  C.  274.  S.  P.  See  Young  v. 
Wils.395.  Wright,  1  Camp.  139.    CarklweU 

(2)  Id.  ibid.  v.  Martin,  9  East,  191.    tSauod. 

(3)  See  Farr  v.  Eliason,  1  East,  295. 
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diange  and  pnmiisaory  notes,  originally  given  for  usnrfoiis  con-  iv.  Tri  con. 

udandons^  even  in  the  hands  c^  a  bondjide  indorsee,  were  con-  o"the^con- 

sidered  ▼oid(l)»    But  now,  by  58  Geo.  3.  c.98,  it  is  enacted,  traot. 

^  that  no  bill  of  exchange  or  promissory  note  that  shall  be  made  oon^dMaSn. 

or  drawn  aftar  the  passing  of  this  act,  shall,  though  it  may  have 

been  given  tot  an  usurious  consideration,  or  upon  an  usurious 

contract,  be  void  in  the  hands  of  an  indorsee  for  valuable  con- 

ttderatiiMi,  unless  such  indorsee  had,  at  the  time  of  discounting 

or  paying  audi  ocmsideration  for  the  same^  actual  notice  that  such 

biU  of  ezdiange  or  promissory  note  had  been  originally  given 

fiir  an  usorioos  consideration,  or  upon  an  usurious  contract/' 

By  the  late  decision  in  Edward  v.  Dick  (£),  it  may  be  concluded 

that  a  drawer  after  having  parted  with  a  bill  fcHr  a  valuable  con- 

sideratioa  to  a  party  who  had  notice,  cannot  afterwards  set  up 

as  a  defence  an  antecedent  usurious  contract  between  himself 

and  the  acceptor.    Where  a  substituted  security  is  given  for  a 

security  contaminated  with  usury,  it  is  void  between  the  original 

parties  to  die  first  contract,  or  their  personal  reinresentatives  (S), 

but  not  when  the  substitnted  security  is  given  to  an  innocent 

diird  person  (4) ;  and  even  between  the  original  parties  or  their 

personal  representatives,  if  the  substituted  security  be  given 

instead  of  one  originally  usurious,  but  which  on  the  substitution 

of  the  firesh  security  is  r^idered  valid  by  the  deduction  of  the 

usurious  payment  or  loan,  it  is  valid  (5).     Taking  usurious  in- 

tereit  on  a  bondjtde  debt  does  not  destroy  the  original  ddbt  (6) 

Another  spedes  of  illegality  introduced  by  statute,  the  operas  Stockjobbiiig. 
lioQ  of  which  &eqnently  invaiidates  contract^  is  that  of  stock* 
ysbbioig.  This  is  a  species  of  gambling  by  making  contracts 
outwardly  firamed  for  the  sale  or  purchase  of  stook,  but  ifi  reality 
intended  only  to  enable  the  respective  parties  to  £^iu  or  lose  by 
the  contingent  fluctuations  in  the  market,  without  any  stock 
being  odnaUy  sold  or  transferr^  (7)*  The  offence  is  de<- 
fined  by  the  statute  7  Geo.  2.  c  8.  in  which  such  ofiences  are 

(1)  Lowe  V.  Waller,  Dougl.  ^  (5)  Wright  v.  Wheeler,  ICampb. 
735.  Lowesv.MaaszaredOyl  Stark.  *  165  n.  Barnes  v.  Hedley,  cootra 
385.  ICaiDp.  157.    2  Taunt.  184.  See 

(2)  4  Sam.  &  Aid.  215.  Preston  v.  Jackson,  2  Surk,  237* 
(3;  Cuthbert  v.  Haley,  8  T.  R*        (6)   Gray  v.  Fowler,    1  H.  B. 

392.  394.     Preston  v.  Jackson,  462.    FiUroy  v.  GwilKm,  IT.R. 

2Staik.  237.  153.    And  see  2  Ves.  567.   2  Bio. 

(4)  Cathbert  v.  Haley,  8  T.  R.  Ch.  Ca.  649.      1  Saund.  by  Seij. 

390.   Dagnal  v.  WyUe,  2  Caoipb.  Williams,  295. 

33.  (7)  Arg,  8TtR.  163. 
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described  as  utterly  destructive  of  the  public  good,  as  tending 
to  the  ruin  of  trade,  and  the  discouragement  of  all  industry. 
The  statute  enacts  (l),  that  all  contracts  upon  which  any  pre- 
mium or  consideration  for  a  premium  shall  be  giveu  or  paid  for 
liberty  to  put  upon,  or  to  deliver,  receive,  accept,  or  refuse  any 
public  or  joint  stock  or  other  public  securities ;  and  all  wagers 
or  ccmtracts  in  the  nature  of  wagers,  and  all  contracts  in  the 
nature  of  putts  and  refuses,  relating  to  the  then  present  or 
future  price  or  value  of  any  such  stock  or  securities  as  aforesaid, 
shall  be  null  and  void ;  and  all  premiums  or  sums  paid  or  de« 
livered  upon  such  contracts  shall  be  restored  and  may  be  re- 
covered back,  together  with  double  costs,  in  an  action  of  debt 
in  a  succinct  form,  founded  on  the  statute.     A  j^500  penalty  is 
incurred  by  any  party  entering  into  such  a  contract,  except  in 
the  case  of  one  who,  having  paid  money  under  such  a  contract, 
afterwards  sues  to  recover  it  back ;  or  having  received  money 
utider  such  a  contract,  afterwards  tenders  it  back  again  in  the 
presence  of  witnesses ;  or  one  who  having  been  guil^  of  an  in- 
fringement of  the  law,  afterwards  discovers  it  in  a  court  of 
equity  (2).    By  the  fifth  section  it  is  enactetl,  that  no  money  or 
other  consideration  shall  be  voluntarily  given  or  received  for 
compounding^  &c«  any  difference  for  the  not  delivering,  trans- 
ferring, having,  or  receiving  any  public  or  joint  stock  or  other 
public  securities,  or  for  the  not  performing  of  any  contract  or 
agreement  so  stipulated  and  agreed  to  be  performed ;  but  that 
all  and  every  such  contract  and  agreement  shall  be  specifically 
performed  and  executed  on  all  sides,  and  the  stock  or  security 
thereby  agreed  to  be  assigned,  transferred,  or  delivered  shall  be 
actually  so  done ;  and  the  money,  Or  other  consideration  thereby, 
agreed  to  be  given  and  paid  for  the  same,  shall  also  be  actually 
and  really  given  and  paid.     The  same  section  further  proceeds 
to  impose  the  penalty  of  j^lOO  upon  persons  acting  contrary 
thereto.     By  the  eighth  section  ,£500  penalty  is  imposed  on 
persons  buying  or  selling  stock  of  which  they  are  not  actually 
possessed  at  the  time  of  the  contract;  and  all  contracts  relating 
to  such  buying  or  selling  are  declared  void.     By  the  eleventh 
section  it  is  provided,  that  the  act  shall  not  prevent  persons  from 
lending  money  on  public  stocks,  or  the  re-delivery  thereof,  on 
payment  of  the  money  lent.     The  words  of  this  statute  are  com- 


(1)  7  Geo.  2.  c.  8.    made  per- 
petual  by  10  Geo.  2.  c.  6. 


(2)  7  Geo.  2.  c.  8.  s.  4, 
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prehen^ve^  but  care  must  be  taken  that  in  attempting  to  prevent  iv.  Thb  cok- 
ihe  mischiefs  which  it  contemplated,  we  do  not  give  it  an  undue  '^^^thr^'on- 
operatfon,  and  by  an  unnecessary  rigour  of  construction  vitiate  tiact. 

.  .  «    •        t  1  .  11  ,1  T^  •    3«  Legality  of 

agreements  which  m  themselves  are  just  and  honourable.     It  is  consideration. 
clear  from  the  concluding  section  that  the  act  does  not  prohibit ' 
a  loan  of  stock  to  be  replaced  by  the  borrower  on  fair  and 
reasonable  terms ;    and  therefore,  in  the  case  of  Saunders  v^    • 
Kentish^  where  die  plaintiff,  being  possessed  of  J^^S,000,  4  per 
cent,  stock,  empowered  the  defendant  to  sell  the  same  for  his ' 
oWn  benefit,  in  consideration  of  which  the  defendant  agreed  to 
transfer  at    the  next  opening  ^3,000    4  per  cent,  into   tlie 
plaintiff's  name,  it  was  held  that  this  was  not  a  case  prohibited » 
by  the  7  Geo.  2.  c.  8.  s.  8.,  but  that  on  failure  of  the  defendant's 
engagement,  the  plaintiff  might  maintain  an  action  against  him 
to  recover  the  value  of  diat  stock  on  the  day  appointed  for  the 
transfer  (1).    So  where  a  defendant,  on  an  action  being  brought 
against  him,  appeared  to  be  indebted  to  the  plaintiffin  j£486  45.6^« 
and  the  plaintiff  being  desirous  of  investing  his  money  in  the 
funds,  in  which  mode  the  debt  in  question  would  have  produced 
jt908  16s.  7d.  stock, agreed  to  give  still  further  time  to  hisdebtor, 
in  consideradon  of  his  having  the  j^908  I6s.  Td.  stock  secured  to 
him,  widi  the  interest  and  dividend  in  the  meantime,  and  took  a 
bond  from  the  defendant  accordingly,   the   bond  was  holden 
valid  (2).  So  where  a  debtor,  who  owed  the  sumof  i£*l,000,  agreed 
to  transfer  within  a  given  time,  to  his  creditor,  j^lOO  per  annum 
long  annnitVes  at  the  then  price,  and  in  the  meantime  pay  his 
creditor  the  dividends,  and  that  the  debt  of  j^l,000  >  should 
coastitute  part  of  the  purchase  money,  the  agreement  was  holden 
vah'd  (5).     Selling  out  omnium  on  the  terms  of  its  being  replaced 
in  stock,  is  not  illegal  within  the  meaning  of  the  act  (4).     But' 
it  would  be  foreign  to  our  present  purpose  to  enter  into  a  dis- 
cussion of  the  several  penal  clauses  of  the  statute,  or  to  set  forth' 
the  decisions  respecting  them.     Those  cases  only  which  apply  to 
agreements  will  here  demand  attention.     As  to  which  it  is  ob- 
servable that  all  agreements  which  counteract  the  true  spirit  and 
meaning  of  these  provisions  which  are  contaminated  with  and 
expressly  arise  out  of  transacdons  so  made  illegal,  whether  they 

( 1 )  Saunders  v.  Kentish,  8  T.  R.  1  Mad.  Rep.  511. 

162.     See   1  Madd.  V.  C.   Rep.  (3)  Clark  v.  Giraud,.  1  Madd. 

511.  Rep.5ll. 

(2)Maddockv.Rumball,SE{|sr,  •    (4)   1  Stark.  496. 
304.    See  also  Clark  v.  Giraud, 
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5.  LesiUtjof 


IV.  Taicov-  are  or  are  not  ia  expffcai  terms  prohibited  by  the  legisktore^ 

are  iavalid*  TkoA  money  lent  for  the  express  purpose  of 
scl^g  stockjobbing  differenoest  and  applied  by  the  borrower 
accordingly,  cannot  be  recovered  back  again  ( 1  )•  If  two  partners 
engage  in  a  stockjobbing  transaction,  and  one  of  tfaem^  eitiber 
with  or  without  the  consent  of  the  other,  pays  the  whole  share 
of  the  differences  to  the  broker,  the  party  so  paymg  the  money 
has  no  remedy  for  contribution  (2).  It  is  dear  that  a  bill  of 
exchange  given  on  account  of  a  stockjobbing  transacdon  cannot 
be  enforced ;  and  therefore  where  A.,  being  employed  as  a  broker 
for  B.  in  stockjobbing  transactions,  paid  the  difi^rence  for  him, 
and  on  a  dispute  arising  between  them  respecting  the  amount  of 
A.'s  demand,  the  mrtter  was  referred  to  C,  who  awarded 
<3^d06  to  be  due,  on  which  A.  drew  on  B.  for  <^100,  and  in- 
dorsed the  bill  to  C.  after  B.  had  accepted  it,  it  was  held  that 
C.  could  not  recover,  for  he  claimed  in  privity  with  the  delin- 
quent party,  and  with  knowledge  of  the  ill^;ali^(S);  and  a 
third  person  receiving  the  bill  after  it  becomes  due^  or  with 
notice,  is  in  the  same  situation  with  respect  to  illegality  as  one 
of  the  immediate  parties.  But  a  band^fide  holder  of  a  bill  of 
exchange  or  promissory  note  may  recover,  although  the  instru- 
ment in  its  concoction  was  ill^;al  under  the  stockjobbing  act  (4) 


Otnftng. 


Another  species  of  illegality  afiecting  contracts,  arises  frcmi  the 
statutes  16Car,2.  c.  7«  9  Ann.  c.  14.  against  gomtf^.  The  statute 
Can  2.  enacts,  '<  that  if  any  person  shall  play  at  any  di  the 
games  mentioned  in  the  second  section,  namely,  cards,  dice, 
tables,  tennis  bowls,  trittles,  shovel*board,  or  cock-fighting, 
horse-races,  dog-matches,  foot-races,  or  other  pastimes  or  games 
whatsoever  (otherwise  than  with  and  for  ready  money),  or  shall 
bet  on  the  sides  or  hands  of  such  as  play  thereat,  and  shall  lose 
any  sum  or  sums  of  money,  or  other  thing  exceeding  i^lOO,  at 
any  time  or  meeting  upon  ticket  or  credit,  or  otherwise^  and 


(1)  Cannan  v.  Brycey  3  Barn. 
&  Aid.  179. 

(2)  Booth  V.  Hodgson,  6  Term 
Rep.  405.  Aubert  V.  Maze,  2  Bos. 
&Pul.  371.  Cannan  v.  Bryce, 
3  Barn.  &  Aid.  183.  Webb  v. 
Brooke,  3  Taunt.  12.  Exparte 
Mather,  3  Ves.  373.  Exparte 
Daniels,  14  Ves.  192.  Ottley  v. 
Brown,    1   Ball    &    Beat.    366. 

18 


Lightfoot  V.  Tenant,  1  Bos.  & 
Pul.  554.  Laneton  v.  Hughes, 
1  Maule  &  S.  594.  Ovecniling 
the  dedsions  of  Faikney  v.  Rey- 
nons,  4  Burr.  2069.  *  Petrie  v. 
Hannay,  3  Term  Rep.  418. 

(3)  Steers  v.  Lashley,  6  T.  R. 
61. 

(4)  See  Edwards  v.  Dick,  4  B. 
&A.  215. 
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shall  not  pay  down  the  same  at  the  time  of  the  loss^  the  value  lost  ^*  '^^*  «<"'* 
shall  not  be  recovered;  but  all  contracts  for  the  same,  judgments,  or  tox  com- 
statutes,  recognizances^    mortgages,    conveyances,   assurances,  j.^^eeOSt  of 
bonds^  bills^  specialties,  promises,  covenants,  agreements,  and  consideration. 
otfaer  acts,  deeds,  and  securities  for  the  same,  shall  be  void,  and 
the  winner  forfeit  treble  the  value,  in  addition  to  the  sum  of 
j^^'lOO;  half  thereof  to  the  king,  and  half  to  the  informer;  to  be 
recov«ed  within  one  year  after  the  offence/'     And  further,  by 
the  statute  9  Ann.,  <'  all  notes,  bilk,  bonds,  judgments,  mortgages, 
or  other  securities  or  conveyance  whatsoever,  given,  granted, 
drawn  or  entered  into  or  executed  by  any  person  or  persons 
whatsoever^  where  the  whole  or  any  part  of  the  consideration  of 
such  conveyances  or  securities  shall  be  for  any  money  or  other 
valuable  thing  whatsoever,  or  by  betting  on  th|^  sides  or  hands  of 
such  as  do  game  at  any  of  the  games  aforesaid,  or  for  the  re- 
imburring  or  rqmying  any  money  knowingly  lent  or  advanced 
for  such  gaming  or  betting,  or  lent  or  advanced  at  the  time  and 
place  of  such  play,  to  play  or  bet,  shall  be  utterly  frustrate  and 
of  noae  efiect,  to  all  intents  and  purposes  whatsoever;  any 
statute^  law,  or  usage  to  the  contrary  thereof  in  anywise  not- 
withstanding ;  and  where  such  mortgages,  securities,  or  other 
conveyances  shall  be  of  lands,  tenements,  or  hereditaments,  or 
shall  be  snch  as  encumber  or  affect  the  same,  such  mortgages, 
securities,  or  other  conveyances  shall  enure  and  be  to  and  for 
the  sole  use  and  benefit  of  and  shall  devolve  upon  such  person 
or  persons  as  should  or  might  have  or  be  entitled  to  such  lands, 
tenements,  or  hereditaments  in  case  the  said  grantor  or  grantors 
thereof  or  the  person  or  persons  so  encumbering  the  same,  had 
been  naturally  dead,  and  as  if  such  mortgages,  securities,  or 
other  eonveyances  had  been  made  to  such  person  or  persons  so 
entitled  after  the  decease  of  the  person  or  persons  so  encumber- 
ing the  same;  and  that  all  grants  and  conveyances  to  be  made 
for  th^  presenting  of  such  lands,  tenements,  and  hereditaments 
firom  coming  to  or  devolving  upon  such  person  or  persons  hereby 
inteuded^to  enjoy  the  same  aforesaid,  shall  be  deemed  firandulent 
and  void,  and  of  none  effect  to  all  intents  and  purposes.     By  the 
seoond  section  it  is  enacted,  that  any  person  who  at  any  one 
sitting  loses,  either  by  playing  or  betting  on  others  who  do  play, 
the  sum  or  value  of  ,.^£"10,  he  may  recover  it  back  from  the 
winner  in  an  action  of  debt  on  that  act;  and  if  the  loser  do 
not  sue  in  three  months,  any  one  else  may  sue  for  and  recover    . 
the  same. 
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TRACT. 

.7.  Legality  of 
consideration* 


Where  a  plaintiff,  in  any  court  of  justice^  cannot  establish 
his  case  in  an  action  ex  contractu^  without  grounding  it  on 
a  transaction  illegal  under  these  statutes,  he  is  not  entitled 
to  recover.  Thus,  in  a  case  where  the  plaintiff  had  laid  a 
wager  with  a  certain  person  at  a  horse*race,  in  which  the  de- 
fendant afterwards  agreed  to  participate  on  the  plaintiff's  side 
to  the  extent  of  10  guineas;  and  on  the  wager  being  won 
by  the  plaintiff,  the  defendant  prevailed  upon  the  plaintiff  to 
advance  him  the  10  guineas,  saying,  that  he  was  about  to  set  off 
immediately  on  a  journey,  and  that  the  plmntiff  could  reimburse 
himself  by  receiving  the  whole  stakes,  as  well  his  own  as  the 
defendant's  share  from  the  opposite  party;  but  the  opposite 
party  soon  afterwards  died  insolvent,  and  the  plaintiff  never  could 
recompence  himself,  it  was  held  that  he  could  not  recover  from 
the  defendant,  for  his  claim  was  grounded  on  an  illegal  trans- 
action  (1).  So  a  plaintiff  who,  by  the  defendant's  authority,  lays 
illegal  bets  in  the  defendant's  name^  and  losing,  pays  them, 
without  an  express  direction  to  do'  so,  cannot  recover  back  the 
money  so  paid  (2).  But  as  the  playing  with  cards  and  dice, 
and  other  species  of  gaming,  are  not  prohibited  by  the  common 
law,  and  as  the  statute  of  Ann  only  makes  it  illegal  to  win[ 
above  i^lO  at  one  sitting,  money  fairly  won  at  play,  if  under  the 
amount  of  <dflO,  is  recoverable  in  an  action  of  assumpsit  (S). 
And  an  action  lies  on  a  wager  on  a  horse-race,  if  neither  of  the 
sums  betted  by  the  parties  amounts  to  i£^10,  and  the  race  itself 
is  run  for  the  sum  of  j^50  or  upwards  (4).  The  party  losing 
money  at  play  cannot  recover  it  back  in  an  action  at  common 
law,  •  but  must  found  his  remedy  expressly  on  the  statute  (5) ; 
which  remedy  has  been  held  to  lie  for  thq  assignees  of  a  bank- 
rupt, though  not,  as  it  is  said,  for  executors  (6),  and  being  ex 
contractu^  subjects  the  defendant  to  be  held  to  bail  (7),  and  is 
liable  to  the  plea  in  abatement  of  a  nonjoinder  of  the  proper 
defendants  (8).  But  the  section  of  the  statute  of  Ann,  which 
invalidates  gaming  securities,  has  been  holden  not  to  extend 
to  unwritten  contracts  (9) ;    and  upon  this  ground,  *a  loan  *  of 


(1)  Simpson  V.  filoss,  2  Marsh 
Rep.  542.       * 

(2)  Clayton  v.  Diliy,  4Tauut.  1 65. 

(3)  Bulling  V.Frost,  1  £sp.  235. 

(4)  M*Allester  v.   Haden,    2 
Campb.  438. 

.  (5)  Tliistlewood  v.  Cracroft  & 
another,  1  M.  &  S.  500.  Vaughan 
V.  Whitcorab,  2  New.  Rep.  413. 


S.  P. 

(6)  Brandon  V.  Pate,  2Heo.BIa. 
308.     See  also  2  Ves.  jun  ,  5 1 4. 

(7)  Turner  v.  Warren,  2  Stra. 
1079. 

(8)Bri6towv.James,  7T.R.257. 

(9)  2  Burr.  1077.  2  Stra.  1249. 
V.  1  Salk.  345.  1  Ld.  Raym.  452. 
Com.  Rep.  4. 
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money  to  game  with  has  been  held  valid,  where  no  written  se-  iv.  Tub  com- 

»iOC  RATION  or 
THBCOVTaACT* 


curity  was  taken  for  the  repayment,  even  in  a  case  where  the  w°'*^*'**''  °' 


plaintiff  and  defendant  were  themselves  playing  together,  and 
the  plaintifl^  having  won  all  the  defendant's  ready  money,  lent 
him,  at  several  times,  successive  smns  of  10  guineas,  and  won 
tbem  firom  him^  till  the  defendant  had  borrowed  1 20  guineas  (1). 
It  has  also  been  said,  that  where  above  if  10^  and  less  than 
^100,  is  lost  at  play,  but  is  not  paid  at  the  time^  and  no  written 
security  is  taken  for  the  repayment^  the  winner  may  recover 
back  the  money,  and  the  loser  has  no  remedy  under  the 
statute  (2) ;  for  the  first  section  of  the  9  Ann.  only  extends  to 
written  securities,  and  the  second  section  contemplates  those 
cases  only  where  the  money  is  paid  at  the  time  of  losing.  The 
reason  for  not  extending  the  terms  of  the  statute  of  Ann.  to  parol 
ccmtracts  has  been  suggested  to  be^  that  the  legislature  might 
perhaps  think  it  unnecessary  to  prohibit  siich  cases  as  these, 
where  the  credit  was  not  likely  to  run  high ;  and  in  a  case  where 
money  was  paid  by  a  third  person>  at  the  request  of  the  loser  of  a 
bet  at  a  horse-race^  to  the  winner,  the  action  for  money  paid  was 
held  sustainable^  on  the  ground  that  th^  statute  does  jiot  avoid 
the  contract  in  such  a  case,  but  only  written  securities  (8).  But 
the  authority  of  this  decision  seems  questionable;  and  it  seems 
difficult  to  account  for  the  omission  of  parol  contracts  in  the 
first  section  of  the  statute^  except  by  concluding  that  the  legisla- 
tare  considered  that  such  practices  must  be  efiectually  suppressed 
by  its  being  declared  an  indictable  offence  in  the  winner  to  ac- 
quire propetty  so  iU^ally,  and  by  the  loser's  being  declared 
entitled  to  recover  back  the  money  paid.  If  the  question  should 
now  come  before  the  Courts  at  Westminster,  after  the  frequent 
and  able  discussion  which  has  lately  taken  place,  on  the  subject 
of  illegal  contracts,  there  can  be  but  little  doubt  that  a  party  so 
lending  his  aid  to  an  illegal  transaction,  would  be  holden  not  to 
be  entitled  to  recover  (4).  A  bill  of  exchange  or  written  security, 
given  on  account  of  a  gaming  transaction,  is  invalid  by  the  very 
terms  of  Ae  statute;  and  even  the  bonajtde  holder  of  a  nego^ 
ciable  instrument  cannot  recover  against  the  acceptor  of  a  bill, 
or  maker  of  a  promissory  note,  given  in  consideration  of  a 
gaming  d^ ;  but  a  bona  Jide  holder  may  recover  against  the 

( 1 )  Baijean  v.  Walmesley,  2  Stra.        (3)  Alcenbrook  v.  Hall,  2  Wiis. 
1249.     See  last  note,  sed  quaere.      309. 

(2)  Andr,  71,2.    Case  cited  by        (4)  Bensley  v.  Bignold,  5  Barn. 
Chappie,  J.,  sed  quaere.  &  Aid. 
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IV.  Tbecon-   drawer  of  the  bill  (I),  cut  acainst  the  pavee  and  mdorser  of  the 

SIDEKATION  .  /Ix  *        i    .  i  i  mi 

or  TBI  CON-      promissory  note.  (2)     And  it  seems  that  the  court  will  not  inter- 
TRACT.  fg,.g  jjj  ^  summary  way  to  set  aside  a  warrant  of  attorney,  and 

judgment  entered  up  thereupon,  in  favour  of  a  bona  fide  holder  of 
bills  of  exchange,  tvhere  the  acceptor  has  renewed  them  when 
due,  and  given  a  warrant  of  attorney  without  making  objec- 
tion. (3)  Where  a  bond  was  given  by  the  loser  of  money  at 
play,  to  an  innocent  third  person,  to  secure  a  debt  due  to  hun 
from  the  winner,  the  bond  was  holden  valid.  (4?)  By  the  statute 
agtunst  illegal  gaming  in  lotteries,  it  is  made  unlawful  to  pro- 
mise or  agree  to  pay  any  sums  of  moneys  or  to  deliver  goods,  or 
do  or  forbear  doing  any  thing  for  the  benefit  of  any  persons, 
whether  with  or  without  consideration,  on  any  event  or  contin- 
gency in  games  or  lotteries,  commonly  called  Little  Goes,  &c.y 
or  to  publish  any  proposal  for  such  purposes,  and  the  offender 
forfeits  ^100.  (5) 

The  "  buying  or  selling  of  public  offices,"  is  rendered  illegal 
by  the  statute  5  in  6  £dw.  6.  c.  16.  s.  2.  &  3.,  by  which  it  is 
declared,  that  all  bargains,  sales,  promises,  bonds,  agreements, 
covenants,  and  assurances  for  money  or  other  profit,  in  con- 
sideration of  or  relating  to  appointments  touching  the  ad- 
ministration of  justice^  or  the  collection  of  the  revenue^  &c., 
or  for  the  deputation  thereof,  shall  be  void.  The  provi- 
sions of  this  statute  have  been  since  extended  to  Scotiand  and 
Ireland,  and  to  all  offices  in  the  gift  of  the  crown  (6) ;  all 
commissions,  civil,  naval,  and  military,  and  all  places  and  em- 
ployments in  the  departments  and  offices  there  particularly 
mentioned.  The  7th  section  of  the  latter  act  contains  a  proviso 
that  it  shall  not  extend  to  any  purchase  or  sale,  or  agreement 
for  the  purchase  or  sale  of  certain  offices  in  the  palace,  or 
commissions  in  the  army  at  the  regulated  prices,  and  authorized 
regimental  agents  acting  without  fee.  And  the  statute  does  not 
prohibit  a  deputation  to  any  office  where  it  is  lawful  to  appoint 
a  deputy,  or  any  agreement,  &c.  lawfully  made  in  respect  of  any 

(1)  Edwards  v.  Dick,  4  Barn.  Stark.  Rep.  92.;  see  also  as  to 
&  Aid.  212.  what  is  to  be  considered  an  office 

(2)  Per  Cur.  Bowjrer  v.  Bamp-  intended  under  the  sUtute  5  & 
ton,  2  Stra.  1155.  6  Ed.  6.       Woodward    v.  Fox, 

(3)  George  V.  Stanley,  4  Taunt.  3  Le7.  289.  Layng  v.  Paine, 
683.  WiUes,  571.  S.  P.     Godolphin  v. 

(4)  2  Mod.  279.  Tudor,  Salk.  468.  Browning  v. 
(.5)  42  Geo.  3.  c.  119.  8.5.  Halford,  Freem.  19.  1  H.  Bla. 
(6)  See  49  Geo.  3.  c.  126.      1     322. 
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Rllowance,  salary,  or  pajment,  made  or  agreed  to  be  made  by  IV.  Thi  con- 
or  to  such  principal  or  deputy  respectively  out  of  the  fees  or  o,  thi  con- 
profits  of  such  office.     The  11th  section  also  contains  an  ex-  tract. 
cation  as  to  annual  payments  out  of  the  fees  to  any  person 
fbnnerly  holding  the  office,  provided  such  reservation,  and  the 
circamstances  under  which  it  was  permitted,  is  stated  in  the  in- 
strument of  appointment  of  the  person  succeeding  to  the  office. 
In  a  recent  case,  an  assignment  to  trustees  of  all  the  emoluments 
and  profits  to  arise  and  become  due  to  the  assignor,  as  clerk  of 
the  peace  (after  deducting  the  salary  or  allowance  of  his  deputy 
for  the  time  being),  upon  trust  to  pay  certain  debts  of  the 
grantor,  and  to  pay  over  the  residue,  was  holden yoid(l).    Here 
the  office  itself  was  not  saleable ;  and  an  assignment  of  the  pro- 
fits  attached  to  it,  and  intended  for  its  support  and  dignity,  is 
equally  against  public  policy ;    nor  is  the  reservation  of  the 
allowance  for  the  deputy  sufficient.     The  half>pay  of  an  officer 
in  the  army  cannot  be  assigned.     But  an  assignment  of  all  the 
offices  of  trust,  commissions,  &c.  which  the  assignor  may  acquire, 
with  a  view  to  indemnify  a  person  who  had  paid  money  for  him, 
is  good  with  respect  to  an  office  that  may  be  legally  assigned; 
as  for  instance,  that  of  private  secretary  to  a  nobleman.  Lord 
Holdemesse  (2).     But  the  act  did  not  extend  to  prohibit  an 
agreement  by  a  principal  to  pay  his  deputy  a  proportion,  as  for 
instance,  half  of  the  profits  of  the  office;  for  here  the  profits 
still  belong  to  the  principal,  and  must  be  sued  for  in  his  name, 
although  a  share  is  to  be  allowed  out  of  them  to  the  deputy  for 
his  trouble  (3).    Bat  the  reservation  must  be  to  pay  out  of  the. 
profits ;  and  where  a  bond  was  given,  with  a  condition  to  reserve 
a  sum  certain,  without  contingency,  the  bond  was  held  void.  (4) 

V.  Pursuing  our  enquiry  upon  the  parts  of  the  definition  of  v.  Sdbjict 
a  contract,  we  have  now  to  consider  the  subject  matter  of  the  coViJuTcT'ot 
contract,  which  we  may  remember  is  '*  to  perform  some  act  thing  to  bc 
which  the  law  does  not  forbid,  or  to  omit  some  act  the  per-  omitted. 
formance  of  which  the  law  does  not  enjoin."  (5)     Subject  to  the 
restrictions,  that  the  contract  be  not  against  the  policy  of  the 
common  law,  or  the  provisions  of  the  statute  law,  which  we 


(1)  Falmer  and  another  v.  Bate  Tudor,  Salk.  468.      GuJliford  v 
sod  others,  2  Brod.  &  Bing.  673.  £>e  Cardonetl,  Salk.  466. 

(2)  Harrington  v.  Kloprogge,        (4)  See  cases  last  note.  Parsons 
2  Brod.  &  Bbg.  678.  v.  Thompson,  1  H.  Bla.  322. 

(3)  Per  Cur.  in  Godolpbia  v.        (5)  Ante,  3. 

m2 


100 

V.  SUBiCCT 
MAtTb'll    OF 
CONTRACT,  Oft 
THING  TO  IB 
DONZ    OR 
OMITTID. 


Of  Contracts 


LCh.  U 


have  before  considered  when  examining  the  legality  of  considera- 
tions, there  is  no  limit  to  the  stipulations  that  may  be  made 
bietween  individuals.  It  may  be  for  the  past^  the  present,  or 
the  future,  as  that  such  a  thing  has  or  has  not  been  done  (1)^ 
tliat  such  a  thing  does  or  does  not  exist  at  the  time  of  the  bar- 
gain, as  in  the  case  of  a  warranty,  or  that  something  shall  or 
shall  not  be  thereafter  done.  (2)  It  would  be  endless  to  attempt 
to  enumerate  all  the  various  bargains  that  may  be  entered  into 
between  individuak.  The  principal  mercantile  contracts  will 
hereafter  be  particularly  discussed.  Any  legal  act,  and  which 
it  may  be  reasonable  to  perform,  may  be  the  subject  matter  of  con- 
tract., but  no  right  can  be  created,  or  obligation  be  incurred, 
from  a  contract  to  perform  an  act  naturally  impossible j  it  bdng 
a  maxim  lex  neminem  cogit  ad  vand,  inutiliaj  aut  impossibilia  (S) ; 
and  therefore  were  a  person  absurd  enough  to  covenant  with 
another  to  build  him  a  large  house  in  a  day,  or  to  go  to  Rome 
in  the  same  time,  or  any  such  impossibility,  the  contract  would 
be  void,  and  the  party  undertaking  to  accomplish  it  would 
not  be  subject  to  any  action  even  for  damages  accruing  by  rea- 
son of  nonperformance.  (4)  But  the  matter  stipulated  to  be 
done  is  only  considered  in  the  eye  of  the  law  impossible,  when 
at  the  time  of  making  the  stipulation  it  was  obvious  that  it 
could  not  by  any  means  take  effect,  for  if  it  be  only  in  a  high 
degree  improbable,  or  only  beyond  the  power  of  the  obligor  in 
particular  to  effect,  it  is  not  then  considered  as  impossible,  and 
therefore  the  contract  may  be  enforced.  (5)  Therefore  an  ac- 
tion lies  for  the  breach  of  a  contract  in  consideration  of  ^^5,  to 
deliver  two  rye  corns  next  Monday,  and  double  every  succeed- 
ing Monday  yearly  (6);  or  on  a  contract  to  pay  for  a  horse  a 
barley  com  a  nail  for  every  nail  in  the  horses  shoes,  and  double 
every  nail,  which  came  to  500  quarters  of  barley  (7) ;  though 
it  was  urged  in  the  first  case,  that  the  agreement  appeared  on 
the  face  of  it  to  be  impossible,  the  rye  to  be  delivered  amounting 
to  such  a  quantity  as  all  the  rye  in  the  world  was  not  so  much, 
and  being  impossible  was  void,  and  the  defendant  not  bound  to 


(1)  Com.  Dig.  Covenant,  A.  1. 
Plowd.  308  a. 

(2)  Com.  Dig.  Covenant,  A.     1 
F.  N.B.I  45  A. 

(3)  Co.  Lit.  179  a.  1^7  b.  206  a, 

(4)  1  Pow.  140.160.  106. 

(5)  Co.  Lit,  206.  n.  1.    1  Fonbh 


163.  6T.  R.  719.  2  Bla.  Com. 
340.  1  Co.  98  a.  2  Ld.  Raym. 
1164. 

(6)  Thornborow   v.  Whiuker, 
2  Ld.  Raym.  1164. 

(7)  James  v.  Morgan,   1  Lev» 
111. 
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perform  it;  and  HoJt  C.  J.  said,  suppose  A.  for  money  paid  him  ^*  Scmict 
by  B^  will  undertake  to  do  an  impossible  thing,  shall  not  an  contract,  or 
action  lie  against  him  for  not  performing  it,  and  shall  he  not  ^^]^^J^  '* 
answer  for  damages;  and  as  to  the  impossibility,  the  court  said  omittio. 
it  was  only  impossible  with  respect  to  the  defendant's  ability^which 
was  not  such  an  impossibility  as  would  make  the  contract  void.  (1) 
In  cases  however  of  this  nature  the  jury  are  not  bound  to  give 
the  fidl  sum  or  quantity  provided  for  by  the  contract,  and  in 
the  last  mentioned  case  the  judge  on  the  trial  directed  the  jury 
to  give  the  plaintiff  only  the  value  of  the  horse.  (2)     But  when 
in  a  lease,  a  tenant  has  covenanted  to  pay  j^50  per  acr^  per 
annum  as  an  increased  rent,  in  case  of  doing  or  omitting  to  do 
certain  acts,  the  jury  have  no  discretion  as  to  the  amount  of 
the  damages,  and  must  give  the  ji50  per  acre  as  increased  rent, 
OQ  proof  of  the  breaches  of  covenant  (3)     If  the  thing  to  be  done 
be  possible  at  the  time  of  making  the  contract,  and  afterwards 
beoime  impossible  by  the  act  of  God,  the  act  of  law  of  this 
country,  or  the  act  of  the  obligee  himself  in  that  case  the  per- 
formanoe  of  the  contract  is  excused  (4s).     But  in  general  it  is 
incumbent  on  the  party  contracting  expressly  to  provide  for  all 
contingencies,  the  rule  being  that  when  the  law  creates  a  duty 
or  charge,  and  the  party  is  disabled  to  perform  it  without  any 
de&alt  in  him,  and  have  no  remedy  over,  there  the  law  will 
excuse  liim ;  but  when  the  party  by  his  cmi  contract  creates  a 
duty  or  charge  upon  himself,  he  is  bound  to  make  it  good,  not- 
withstanding any  accident  by  inevitable  necessity,  because  he 
might  have  provided  against  it  in  the  contract  (5) ;  and  therefore 
where  the  defendants  contracted  to  carry  the  plaintiff's  goods  from 
Liveipool  to  L^hom,  and  on  the  vessel's  arriving  at  Falmouth 
in  the  course  of  her  voyage,  an  embargo  was  laid  on  her  until 
the  further  order  of  council ;  it  was  held  that  such  embargo  only 


(1)  2Ld.  Ravm.  1165. 

(2)  1  Lev.  in. 

(3)  Farrant  ▼.  Olmius,  3  Barn. 
h  Aid.  692. 

(4)  2Bla.  Coni.341.  3M.&S. 
270.  2  Moore's  Rep.  358.  Sir 
W.  JoDes,  301.  3  Bos.  &  Pul. 
301. 

(5)  AUeyn,  27.  Hadley  v. 
Clarke,  per  Laurence,  J-  8  T.  R. 
267.  Vin-  Ab.  Rent,  L.  1 .  Noy, 
70.  3Anstr.  687.  5T.K.217,8. 
'Dyer,  33.     Com.  Dig.  Action  of 


Asflump.  G.  215.  RoU  Abr.  Con- 
ditions, 451.  Jones,  Bailmenfy 
65.  68.  115,  6.  1  Esp.  367. 
Gilb.  L.and£.  181.  6T.R.719. 
750.  Da  Costa  v.  Davis,  1  Bos. 
&  Pul,  242.  Pruyle  v.  Taylor, 
2  Taunt.  150.  Shubrick  v.  Sal- 
mond,  3  Burr.  1637.  Atkinson  v. 
Ritchie,  10  East,  530.  Barker  v. 
Hodgson,  3  Maule  &  S.  267. 
Fontery  y.  Hubbard^  3  Bos.  &  Pu). 
291. 
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suspended  but  did  not  dissolve  the  contract  between  the  parties, 
and  that  even  after  two  years,  when  the  embargo  was  taken  off, 
the  defendants  were  answerable  to  the  plaintiff  in  damages  for 
the  nonperformance  of  their  contract  (1).  So  the  charterer  of  a 
ship,  who  covenants  to  send  a  cargo  alongside  at  a  foreign  port, 
is  not  excused  from  sending  it  alongside,  though  in  consequence 
of  the  prevalence  of  an  infectious  disorder  at  the  port,  all  public 
intercourse  is  prohibited  by  the  law  at  the  port,  and  though  he 
could  not  have  communicated  without  danger  of  contracting  and 
communicating  the  disorder.  (2)  But  by  exception  or  proviso 
a  party  may  in  these  cases  protect  himself  from  liability  to  per- 
form the  act,  and  in  that  case  both  parties  may  avail  themselves 
of  the  benefit  of  the  exception ;  and  therefore  if  a  British  mer- 
chant charter  a  Swedish  ship  on  a  voyage  to  St.  Michael's  for  a 
cargo  of  fruit,  and  the  charterparty  contains  the  usual  exception 
against  the  restraint  of  princes,  and  the  ship  be  prevented  from 
reaching  St.  Michael's  in  the  fruit  season,  by  an  embargo  laid  on 
Swedish  vessels  by  the  British  government,  in  consequence  of 
an  act  of  the  Swedish  government,  the  Swedish  owner  cannot, 
by  proceeding  on  the  voyage  after  the  embargo  is  taken  off, 
entitle  himself  to  recover  the  freight  against  the  British  mer- 
chant (3) ;  and  in  general  where  the  performance  of  a  covenant 
has  been  rendered  unlawful  by  the  government  of  this  country, 
the  contract  would  be  dissolved  on  both  sides  (4).  If  a  statute 
direct  that  a  contract  to  do  any  particular  act  shall  be  void,  and 
an  entire  indivisible  agreement  be  entered  into  td  do  such  act, 
and  also  a  lawful  act,  no  part  of  such  agreeement  is  valid  (5) ; 
as  a  verbal  contract  to  pay  the  debt  of  another  and  do 
some  other  act.  (6)  But  where  one  of  the  things  stipulated  to 
be  done  is  repugnant  to  the  common  law,  which  contains  no 
express  directions  affecting  the  security,  the  stipulation  is  valid 
as  to  that  part  which  is  legal,  if  the  contract  be  not  so  entire 
and  its' parts  so  dependant  on  each  other  as  to  be  incapable  of 
being  observed  with  propriety.  (7)  In  this  respect  we  may 
observe  a  material  distinction  between  the  illegality  in  a  part  of  a 


(1)  Hadley  v.  Clark  and  others, 
8  T.  R.  259. 

(2)  Barker  v.  Hodgson,  3  M.  & 
S.  267. 

(3)  3Bo8.  &Pul.  291. 

(4)  3  M.  &  S.  270.      10  East, 
545. 


(5)  Hob.  14.  7T.R.201.  1 
Saimd.  66.  n.  I.     2  Ventr.  223. 

(6)  7T.R.20J. 

(7)  Hobart,  14.  1  Saiind.  66. 
n.  1 .  4  M.  &  S.  66.  5  Taunt. 
727.  Moore,  856.  S.  C.  2  Wife. 
351.  348.  Co.  Lit.  206  b.  n.  1. 
2  Burr.  1082.     VVilles.  571.  n.  b. 


Ch.  1.3  in  general.  103 

Gonaideration,  and  in  a  part  of  a  stipulation,  for  in  the  former  v»  Subject 
case  the  law  will  not  give  effect  to  the  contract  founded  on  a  con-  co^J^ilTct 'o» 
sideratton  in  part  illegal^  but  in  the  latter  it  will  enforce  per-  thing  to  is 
ibrsiance  of  so  much  of  the  contract  as  is  legal,  unless  by  the  omitted. 
express  terms  of  a  statute  the  whole  be  declared  void;  and 
wlief^  the  statute  only  avoids  the  particular  stipulation,  and  not 
the  deed  or  instrument  in  which  it  is  contained^  as  in   case 
of  a  lessee  covenanting  to  pay  the  property  tax,  the  rest  of  the 
deed  will  be  valid.  (1)     There  must  be  certainty  in  most  con- 
OractSy  or  they  will  be  inoperative,  and  at  law  as  well  as, in  equity 
a  fixed  price  is  an  essential  ingredient  in  a  contract  of  sale ;  and 
if  an  agreement  for  sale  be  according  to  the  valuation  of  two 
persoDSy  one  chosen  by  each  party,  or  of  an  umpire  to  be  ap- 
pointed by  those  two  in  case  of  disagreement,  the  contract  is  not 
binding.  (2) 

VI.  We  are  now  led  to  inquire  into  the  mode  or  form  in  which  VI.  Modes  or 
a  party  may  testify  his  assent  to  a  contract^  and  this  at  common  ""assent. 
law  may  be  effected  either  by  express  words  ita  writing  or  by  (*"**  "f'***  and 
parol,  or  it  may  be  implied  from  the  act  of  the  party  in  co-ope-  making  the 
ration  with  a  legal  inference.  The  observations  to  be  found  in  the  contract. 
preceding  part  of  this  volume,  relating  the  mode  in  which  the  as- 
sent to  a  contract  may  be  made,  will  be  found  here  applicable  (S). 
In  point  of  form  no  precise  words  are  necessary  to  constitute  an 
express  contract;  any  form  of  words  or  mode  of  expression 
in  an  instrument  which  clearly  evinces  an  agreement  will  be 
effectual  for  that  purpose  (4) ;  as  if  it  be  agreed  between  A. 
and  B.  by  deed,  that  B.  shall  pay  to  A.  a  sum  of  money  for  his 
lands  on  a  certain  day  ;  these  words  amount  to  a  covenant  by  A* 
to  convey  the  lands  to  B.  on  that  day  (5).     So  where  a  lease 
provided  that  the  tenant  during  the  term  should  fold  his  flock  of 
iheep,  which  he  should  keep  on  the  demised  premises  under  a 
penalty  if  he  omitted  to  do  so,  it  was  held  arguendo  that  this 
amounted  to  a  covenant  to  keep  a  flock  of  sheep  upon  the  pre- 
mises (6).      It  would  be  impracticable  to  enumerate  the  im- 

(1)  11  East,  165.    4  Taunt.  57.  veoant,  A.     Com,  Dig.  Covenant, 
105.    15  East,  44 1 .    2  Marsh,  97.  A.  2.  and  Chanc.  Ca.  294.     Leon. 
1  Powel,  443  to  446.    5  Bro.  C.  C.  326.     1  Burr.  290.     Dougl.  766. 
389.    2  Eq.  Ca.  Ab.  389.  (5)  Pordage  v.  Cole,  1  Saund, 

(2)  14  Ves.  jun.  401.      S.  P.  319.    1  Lev.  274.    T.Raym.  183. 
point  ruled  in  K.  B.  a.  d'.  1821.  S.  C. 

(3)  Ante  3.  (6)  Webb  v.  Plumnier,  2  Barn, 

(4)  Moor.  135.     Bac.  Abr.  Co-  &  Akl.  746. 
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mense  variety  of  decisions  which  have  taken  place  in  the  con- 
struction of  what  will  amount  to  a  covenant  with  reference  to  the 
terms  used  and  expressed  in  a  written  instrument  (I).  There 
are  some  words  which  though  of  themselves  they  do  not  import  an 
express  covenant,  yet  being  made  use  of  in  certain  cpntracts,  they 
amouQt  to  such,  and  are  therefore  called  covenants  inlaw^  and 
will  as  effectually  bind  the  parties  as  if  expressed  in  the  most 
explicit  terms  (2) ;  as  if  A.  by  indenture  *«  demise  and  grant  '*^ 
lands  to  B.  (8)  for  years,  and  C.  enters  and  evicts  B.  by  rightful 
title,  B.  may  mainti^  an  action  on  the  implied  covenant,  and  A. 
is  estopped  from  saying  that  B.  was  not  in  by  the  lease;  so 


(1)  See  ID  general,  Bac.  Abr. 
Covenant,  A.   .Com.  Dig.  Cove- 
nant,  E.     Duke  of  St.  Albans  v. 
Ellis,  1 6  East,  35  2.    Selwy n,  N.  P. 
449.     1  RoL  Abr.  518  c.   pi.  2. 
Brownl.  23.  S.  C.      2  Co.  72. 
40  E.  5  b.     Cro.  Jac.  399.  521. 
3  Biilst.  163.    Rol.  Rep.  359.     2 
Rol.  Rep.  63.    S.  C.    adjudged. 
Brice  v.  Carre,  1  Lev.  47.     Giles 
v.  Hooper,  Carth.  135.    Porter  v. 
Sweetnam,  Sty.  406.  431.    Bush 
V.  Coles,  Carth.  232.     Salk.  196. 
S.  C.  (as  to  words  "  yielding  and 
paying"  raising  an  implied  cove- 
nant, see  1  Sidf.  447.    Webb  v. 
Russell,  3  T.R.  402.      1  Saund. 
241  b.  n.  5.     Selwyn,  N.  P.  450. 
n.  7.)      Paradine  v.  Jane,  Aleyn. 
27.     Dyer,  33  a.      E.  28  &  29. 
H.  8.  C.  B.     Monk  v*  Cooper, 
E.  13.  Go.  B.  R.      Stra.  763.     2 
Ld.  Raym.  1477.  S.  C.     Beale  v. 
Thompson,  C,  B.  E.  43.  Geo.  3. 
3  Bos.  &  Pul.  420.     Selw..  N.  P. 
451.  n.8.      Atkinson  v.  Ritchie, 
K.  B.    49  Geo.  3.     10  East,  533, 
Belfour  v.  Weston,   1  T.  R.  310. 
S.  P.  Camden  v.  Morton  inChanc. 
E.  4  Geo.  3.  MSS.    2  Rep.  temp. 
Lord  Chanc.  Northington,  p.  219. 
Brown  v.  Ruiiter,  in  Chanc.  IJune 
1764.  MSS.      Amb.  619.  S.  C; 
but  see  as  to  latter  decision.  Hare 
V.  Groves,  3  Aostr.  687,  and  Holt- 
zapflFel  V.  Baker,     18  Ves.    115. 
Pindar  v.  Ainsley,  Mid.  Sittings 
after  M.T.  1767.  cited  by  Bu Her, 
J.    1  T.  R.  312.     1  Selw.  K.  P. 


453.  Earl  of  Chesterfield  v.  Duke 
of  Bolton,  Com.  R.  627.  Bulbck 
V.  Dguncit,  6  T.  R.  650.  S.  P. 
Brecknock  Comp.  v.  Prttchard, 
6  T.  R.  750.  Sbubrick  v.  Salmon, 
3  Burr.  1637.  2  Mod.  89.  9U 
2  Freeni.  3.  S.  C.  Leon.  122. 
Mod.  1 13.  3  Keb.  304.  Freem. 
268.  Ld.  Raym.  683.  2  Ld, 
Raym.  1242.  1419.  2  Bla.  Rep. 
820.  Rol.  Abr.  519.  Hard.  178. 
Raym.  25.  Keb.  103. 1 18.  Sid. 
48.S.C.  Carth.  64.  Comb.  123,4. 
Cro.  Car.  128,  9.  Cro.  Eliz.  242. 
2  Co.  71.  Cro.  Jac.  281.  Yelv. 
206.    1  Brownl.  113.    BulsL  156. 

2  Mod.  37.  S.  P.  10  Mod.  227. 
Gilb.  £q.  Rep.  43.    2  Lev.  116. 

3  Keb.  454.  3  Keb.  460.  RoL 
Abr.  5 1 7.  Cro.  Jac.  240.  Bulst. 
21.  Cro.  Jac.  399.  521.  3  Bulst. 
63.  Rol.  Rep.  359.  2  Rol.  Rep. 
63.  Poph.  136.  Salk.  197.  pi.  3. 
Evelyn  v.  Raddish,  7  Taunt.  41 U 
2  Stark.  195.  Holmer  v.  Viner, 
1  Esp.  131. 

(2)  See  ante  as  to  implied  con- 
tracts, Bac;  Abr.  Covenant,  B. 
Con).  Dig.  tit.  Covenant.  Selw. 
N.  P.  457.  48  Ed.  3.  2  b.  1  Rol. 
Abr.  5 19.  F. 

(3)  Style  V.  Hearing,  Cro.  Jac. 
73. ;  and  sec  Pincombe  v.  Rudge, 
Yel  V.  1 39.  Earl  of  Shrewsbury  v.. 
Gould,  2  Barn.  &  Aid.  487* 
Holder  v.  Taylor,  Hob.  12.  1 
Ins.  301  b.  Spencer's  case,  5  Co.. 
17  a.  4th  resolution. 


Ch.  1.3  in  general  105 

irbere  a  lessee  covenanted  that  he  would  at  all  times  and  seasons  ^i;;!^^;;;;*/' 
of  bnnuDg  lime  supply  the  lessor  and  his  tenants  with  lime  at  thb  absent, 
a  sdpdated  price  for  the  improvements  of  their  lands  and  re-  ^^^J^'"^^  '''"* 
pain  of  their  houses,  it  was  holden  (1)  that  this  was  an  implied  making  the 
covenant  also  that  he  would  bum  lime  at  all  such  seasons,  and  ^° 
that  it  was  not  a  good  defence  to  plead  that  there  was  no  lime 
burned  on  the  premises,  out  of  which  the  lessor  could  be  sup- 
plied (1).   The  provisions  of  the  stotute  agamst  frauds,  requiring 
scxne  contracts  to  be  in  writing  and'^to  be  signed^  will  hereafter 
be  conadered. 

We  will  now  consider  the  time  when  and  place  where  a  con- 
tmct  may  be  made.     In  general,  a  deed  or  other  contract  may 
be  made  on  a  Sunday.     Sales  of  goods  on  a  Sunday,  in  the  Time  ind  place 
ordinary  course  of  trade,  have  been  considered  as  absolutely  con^ct?^  ^ 
vmd ;  but  sales  which  are  not  in  the  course  of  trade  ordinarily 
fdlowed  by  the  seller  or  his  agent,  will  in  general  be  valid  (2) ; 
as»  where  the  plaintiff  sent  his  horse  to  a  stable-keeper,  who 
disposed  of  horses  by  auction,  for  the  purpose  of  getting  him 
sold,  and  the  defendant  bought  the  horse  by  private  contract 
on  a  Sunday,  it  being  objected  that  the  sale  was  void,  on  the 
ground  that  it  was  completed  on  a  Sunday,  the  court  over- 
ruled the  objection,  the  stable-keeper  not  having  sold  the  horse, 
properly  speakings  as  a  horse-dealer,  but  by  a  private  contract, 
and  therefore  not  in  the  exercise  of  his  ordinary  calling.    The 
objection  to  a  contract  being  entered  into  on  a  Sunday  does  not 
appear  to  east  at  common  law,  but  arises  from  the  enactment 
of  the  29  Car.  2.  c.  7*  s.  1.,  whereby  no  person  whatsoever 
is  allowed  to  do  or  exercise  any  worldly  labour,  business,  or 
work  of  their  ordinary  callings  upon  the  Lord's  day  (3).     This 
statute  is  penal ;  and  it  is  now  fully  settled,  that  if  any  act  is 
forbidden  under  a  penalty,  a  contract  to  perform  that  act  is 
void  (4).     And  it  is  to  be  presumed  under  this  latter  doctrine, 
that  even  though  a  contract  may  have  been  completed  on  a 
Sunday,  when  it  was  not  in  the  ordinary  course  of  trade,  yet  it 
would  be  void  if  completed  on  that  day,  by  means  of  publicly 

(1)  Earl  of  Shrewsbury  V.Gould,  Barn.   &  Aid.    fully    establishing 
2  Bam.  &  Aid.  487.  this  point ;  and  see  Lord  Mans- 

(2)  Druryv.Defontaine,  1  Taunt,  field's  opinion  in  Drury  v.  Defon- 
131.  laine,    1  Taunt.  131.     Carthew. 

(3)  Cowper's  Rep.  640.  252,  and  ante. 

(4)  See  Bensley  v.  Bignold,  5 
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vi.  Modes  or    Crying,  shewing  forth,  or  exposing  to  sale  the  goods;  for  by  the 

enactment  of  the  same  section  of  the  above  act,  it  is  declared, 
that  no  persons  whatsoever  shall  publicly  cry,  shew  forth,  or 
expose  to  sale  any  wares,  merchandizes^  goods,  or  chattels  what- 
soever upon  the  Lord's  day  (1).  There  seems  to  be  no  legal 
objection  to  a  bill  of  exchange  or  promissoiy  note  bearing  date 
on  a  Sunday. 


Place  where 
made. 


Not  only  the  time  when,  but  also  the  place  where  a  contract 
is  made^  may  become  material  as  to  the  effect  of  a  contract  itself; 
as,  whether,  as  we  before  inquired  (2)  into,  it  be  a  secret  sale 
or  a  sale  in  market  overt,  or  whether  it  be  made  abroad;  in 
which  latter  case,  if  the  contract  be  not  binding  by  the  laws  of 
the  foreign  country  in  which  the  contract  is  made,  no  obligation 
thereon  can  ever  b^  raised  by  the  laws  of  another  country.  (S) 


VII.  We  have  now  to  take  a  concise  view  of  the  principal 


vn.  Thb  com- 

AND  LxoAL       v\x\e%  wbich  govern  in  the  construction  and  interpretation  of 
oFBRATioN.      cotttracts. 

or  CONTRACTS. 


The  construction  of  contracts  is  generally  the  same  in  equity 
as  at  law,  only  equity  will  relieve  under  equitable  circumstances 
from  a  strict  performance  (4),  and  the  rules  of  construction  are 
the  same,  whether  the  instrument  is  simple  or  under  seal  (5). 
It  has  been  observed  by  a  celebrated  writer  on  moral  philosophy, 
that  every  contract  should  be  interpreted  and  enforced  according 
to  the  sense  in  which  the  person  making  it  apprehended  that 
the  person  in  whose  favor  it  was  made  understood  it,  which  mode  ■ 
of  interpretation  will  exclude  evasion  in  cases  in  which  the  popu- 
lar meaning  of  a  phrase,  and  the  strict  grammatical  significa- 
tion of  words  differ,  or  in  general  wherever  the  contracting  party 
endeavours  to  make  his  escape  through  some  ambiguity  in  the 
expression  which  he  used  (6);  and  therefore  where  a  person 


(1)  These  enactments  do  not 
extend  to  prevent  the  dressing 
of  meat  in  families^  inns,  cook- 
shops,  baking  dinners  for  cus- 
tomers, or  victualling  houses,  nor 
to  crying  of  milk  on  a  Sunday  in 
the  morning  and  evening. 
29  Car.  2.  c.  7-  s.  3.  Rex  v. 
Younger,  5  T.  R.  449. 

(2)  Ante,  2  vol. 

(3)  Melan  v.  De  Fitzjanies,   1 


Bos.  &  Pul.  141.  Pedder  v. 
M'Master,  8  T.  R.  609.  Potter 
V.  Brown,  5  East,  124.  Sed  vide 
Imlay  v.  EUefsen,  2  East,  255. 
Tidd.  6  ed.  218. 

(4)  3  Ves.  692. 

(5)  13  East,  63. 

(6)  Smith  V.  Mapleback,  1  T.R. 
446.  Barker  v.  Freemau,  LofU 
33.  Cowp.  600.  1  Brod.  &  B. 
430. 
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gave  a  promusory  note^  acknowledging  a  debty  but  concluding  vii.  Tbx  cow- 
*^  which  I  promise  never  to  pay,"  payment  was  enforced  (1 ) ;  and  ]^^^  legal 
it  has  been  observed  (2),  that  it  is  the  first  i?eneral  maxim  of  in-  operations 

OF  CONTRACTS* 

topretBtion,  ^^  that  it  is  not  allowable  to  interprete  what  has  no 
need  of  interpretation^"  and  that  when  a  deed  is  worded  in  clear 
and  precise  terms,  when  its  meaning  is  evident,  and  leads  to  no 
absurd  conclusion,  there  can  be  no  reason  for  refusing  to  admit 
the  meaning  which  such  a  deed  naturally  presents;  to  go  elsewhere 
in  search  of  conjectures  in  order  to  restrict  or  extend  it  is  but  an 
attonpt  to  elude  it,  and  if  this  dangerous  method  were  once  ad- 
mitted, eveiy  deed  might  be  rendered  useless.    It  seems  that  on 
aimilar  principles,  our  courts,  notwithstanding  their  anxiety  to 
give  effisct  to  the  intentions  of  the  contracting  parties,  have  laid 
down  as  a  general  rule,  that  parol  evidence  cannot  be  admitted 
to  contradict^  add  to^  or  vary  the  terms  of  any  written  instru- 
ment, and  that  all  latitude  of  construction  must  submit  to  this 
restriction^  viz.  that  the  wards  and  language  of  the  deed  bear 
the  sense  which  is  attempted  to  be  put  upon  them.  (S)    And  this 
sense  must  be  understood  to  mean  their  plain,  ordinary,  and  po- 
pular sense,  rather  than  tlie  strict  grammatical  and  etymologi- 
cal <me(4) ;  as  if  a  person  borrow  a  horse>  he  is  bound  to  pro- 
vide for  its  keep,  unless  an  agreement  be  made  to  the  contrary  (5). 
If  a  man  agree  with  B.  for  the  purchase  of  twenty  barrels  of  ale, 
he  shall  not  have  the  barrels  after  the  ale  is  spent  (6) ;  and  this 
sense  must  be  construed  according  to  the  law  of  the  country 
where  the  contract  was  made,  and  in  which  it  is  to  be  performed, 
and  not  according  to  the  law  of  the  country  into  which  either  or 
all  of  the  parties  may  remove  (7) ;  for  what  is  not  an  obligation 


(1)  2  Atk.  32. ;  see  ako  post, 
the  cases  of  bills  payable  to  a  fic- 
tiuous  payee. 

(2)  Vattel,  L.  of  Nat.  224.  et 
^de  Powell  on  Contr.  tit.  Con- 
atniction. 

(3)  Anderson  V.  Pitcher,  2  Bos. 
fcl^iL  168.  id.  73.  Hotham  v. 
East  Ind,  Corop.  Dougl.  277. 
Broroet  v.  Kensington,  7  T.  R. 
214.  Packhurst  v.  Smith,  WiUes, 
Hep.  332. 

(4)  5  Vin.  Abr.  510.  Cowp. 
eOO.  1T.R.703.  Plowd.  fol.  86. 
and  169.  1  Powell,  373.  Brooke, 
tit.  Contract,  4.     1  Chanc.  Rep. 


53,  4.  Cro.  Car.  38 1 .  6  Co.  Rep. 
61.  Pop.  55.  2  Bla.  Com.  141. 
Year  Books,  27  H.  8.  19  &  27  b. 
35  H.  6.  11  b.  15.  17  a.  4  Camp. 
385.  Chauraud  v.  Angerstein, 
Peake,  N.  P.  C.  43.  Vaughan  Rep. 
1 69.     Com.  Dig.  Parols,  A. 

(5)  Handfordv.  Palmer,  2Brod. 
&  B.  359. 

(6)  Com.  Dig.  tit.  Agreement, 
C. 

(7)  Burrows  v.  Jemino,  2  Stra. 
733.  Sel.  Ca.  144.  S.C.  Potter 
V.  Brown,  5  East,  130.  Shep- 
herd s  £p«  172. 
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vii.  Tbe  con-  inone  place,  cannot  be  such  in  anoUier(l)«  Ih  ihe  case  of  bilU 
AND  LEGAL       of  exchange,  the  time  of  payment  is  in  general  to  be  calculated 

according  to  the  laws  of  the  country  where  the  bill  is  made  pay- 
able (2.)  And  although  it  has  been  observed  (S)  that  this  is 
contrary  to  the  reason  and  nature  of  the  thing,  yet  other  writera 
entertain  a  different  opinion ;  and  it  is  said,  that  a  bill  of  esc. 
change  is  considered  in  this  respect  as  having  been  nude  at  the 
place  where  it  is  payable,  according  to  the  maxim  coniraxisse 
unusquisque  in  eo  loco  itUelligitur  in  quo  ut  salveret  se  oUigavii  s 
and  that  consequently  the  contract  should  be  construed  and  re- 
gulated according  to  the  laws  and  usages  of  that  pkce  to  which 
the  contracting  parties  have  understood  themsdves  subject,  fol- 
lowing the  other  rule  in  contractibus  veniunt  ea  qua  sunt  moris  et 
eonsuetudinus  in  regione  in  qud  contrahitur  (4).  And  if  the  lan-> 
guage  and  terms  of  a  contract  appear  doubtful  in  their  construc- 
tion, it  may  be  explained  by  the  conunon  use  of  those  terms  in 
the  country  where  it  is  made ;  and  provided  the  general  law  of 
the  land  be  not  to  the  contrary  (5).  In  the  latter  case  evidence 
of  usage  is  not  admissible,  as  in  a  demise  of  lands  by  deed^  to 
commence  from  Michaelmas  day,  this  must  be  understood  to  be 
from  new  Michaelmas^  since  the  act  of  parliament  for  altering 
the  style ;  but  if  there  is  some  reference  in  the  deed  to  a  prior 
holdmg  from  old  Michaelmas,  to  shew  what  the  parties  intended 
by  using  generally  the  term  Michaelmas  day,  the  general  term 
Michaelmas  bemg  thus  fixed  by  law  to  mean  new  Michaelmas, 
and  nothing  appearing  in  the  deed  from  which  a  difierent  use  of 
the  term  can  be  presumed,  no  parol  evidence  can  be  admitted  to 
explain  the  term  of  holding  stated  in  the  deed  (6) ;  and  where 
corn  is  sold  at  a  fixed  price  per  bushel,  evidence  that  any  other 

(1)  Melan  v.  Fitzjames,  1  Box.        (3)  Kyd.  8. 
&  Pul.  141.    Talleyrand  v.  Bou-        (4)  Potb.  pi.  155.     Bayl.68. 
langer,    3  Ves.  447.      Gienar  v.         (5)  5   Vin.  Abr.  511.      1  Bla, 

Meyer,  2  Hen.  Bla.  603.    Mostyn  Rep.  258.     6  T.  R.  338.     Powell 

v.Fabrijas,  Cowp.  174.    Robinsoa  on  Contr.    1  vol.  376.  407.      I 

V.  Bland,  Burr.  1077.     Folliott  v.  Stark.  504. 
Ogden,  1  Hen.  Bla.  123.    Alves  v.        (6)  Doe  Spicer  v.  Lea,  1 1  East, 

Hodgson,  7  T.  R.  242.    Da  Costa  312.     In  this  case  the  tenant  first 

v.  Cole,    Skin.   272.      Potter  v.  beld    from     old  Michaelmas     by 

Brown,  5  East,  130.    Johnson  v.  parol,  then  took  a  lease  by  deed 

Machielyne,  3  Camp.  44.  from  Michaelmas,    and  after  the 

(2)  Beawe8,pl.25I.   Mar.  102.  expiration  of   that  lease  held  on 

Bayley,  1 12,  3.     Mar.  75.  89  to  without  auy  new  agreement. 
92.  101  to  103. 
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than  Windiester  measure  was  intended,  is  not  admissible  (1).  ^^-  The  con- 

ftT  RUCTION 

So  if  moDey  is  to  be  paid  by  reason  of  a  contract^  the  terms  shall  and  lroal 
be  understood  and  accepted  according:  to  their  import  where  it  o'brationi 

oV  COKXRACTS 

is  to  be  received ;  that  is,  it  shall  be  paid  in  currency  there ; 
and  therefore,  if  a  contract  be  made  in  London  to  pay  a  given 
sum  of  money,  as  «3^100  at  Dublin,  the  contract  will  be  perform- 
ed  by  a  tender  of  <^100  Irish  currency,  for  consuetudo  et  statuia 
loci  in  quern  est  destinalu  solutio  respicienda  sunt  (2) :  so  if  money 
arising  out  of  an  Irish  estate  be  made  payable  in  England,  it 
seems  that  it  must  be  paid  in  English  money  (3).  And  where 
the  words  of  a  contract,  without  any  direct  and  express  provision 
to  the  contrary^  have  generally,  in  respect  of  the  subject-matter, 
as  by  the  known  usage  of  trade,  or  the  like,  acquired  a  peculiar 
sense  distinct  from  the  popular  sense  of  the  same  words,  or 
where  the  context  evidently  points  out  that  they  must,  in  the 
particalar  instance,  and  in  order  to  effectuate  the  immediate  in- 
tention of  the  parties  to  that  contract,  be  understood  in  some 
other  special  and  peculiar  sense,  there  their  popular  sense  will 
not  prevail  (4).  Indeed  all  mercantile  contracts,  such  as  policies 
of  insurance,  charter  parties,  and  others  of  a  like  nature,  are  to 
be  constmed  conformably  to  the  usage  and  custom  of  mer- 
chants ;  and  the  courts  have  always  endeavoured  to  adapt  the 
rules  of  law  to  the  course  and  method  of  trade  and  commerce,  in 
order  to  promote  it,  and  when  new  cases  have  arisen  on  the  mer- 
cantile law  they  consult  traders  and  merchants  as  to  their  usage 
of  trade  in  general,  and  of  the  particular  trade  to  which  the  ' 
contract  relates  (5).  Thus  where  an  insurance  was  on  a  ship 
from  London  to  the  West  Indies,  warranted  to  depart  with  con- 
Toy,  the  court  held  that  this  clause  of  warranty  must  be  con- 


(1)  Shepherd,  Epit.  172.  4T.R. 
314.  See  Master,  &c.  of  St.  Cross 
V.  Lord  Howard  De  Walden,  6 
T.  R.  338. 

(2)  Davis,  28.       Kearney  and 
Bara.  &  Aid. 

(3)  2  P.  Wms.  88.  Ibid.  696.; 
and  see  Sir  John  Champant  v. 
Lord  Ranelagh,  Free.  Chan.  128. 
Brioev.EastInd.Comp.  1  P.Wms. 

(4)  Id.  ibid,  et  per  Lord  Ellen- 
borough,  4  East,  135.  Comyns, 
532.  Holt,  C.  N.  P.  98  note.  2 
Sunk.  226.  -Webb  v.  Pluromer, 
2  Barn.  &  Aid.  746.     Sir  W.  Bla. 


1225.  Holt,  C.N.R.  197.  Wig- 
glesworth  v.  Dallison,  Dougl. 
190.  7.     1  Stark.  504. 

(5)  1  Ves.  459.  2  Ves.  331. 
Edie  V.  East  Ind.  Comp.  2  Burr. 
1216.  Cbaurand  v.  Angerstein, 
Peake,  Rep.  43.  Cochran  v. 
Retberg,  3  Esp.  N.  P.  C.  121. 
Ubde  V.  Walters,  3  Camp.  16. 
Birch  V.  Depeyster,  1  Stark.  N.P.C. 
210.  4  Camp.  385.  S.  C;  and 
see  Park  on  Insurance,  p.  49.  last 
ed.  101.  Giilet  v.  Mawman,  1 
Taunt.  137.  Harper  v.  McCarthy, 
2  New  Rep.  258. 
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VII.  The  cotr-  strued  occording  to  the  usage  among  mercbants;  that  ia^  from 
AND  LEGAL  SQch  ploce  wheFc  convoys  are  to  be  bad,  as  from  the  Dowiur(l). 
OPERATIONS       gJQ  where  the  insurance  is  on  iroods  till  landed,  and  the  defence 

Of  CONTRACTS.    ,  O  ^  * 

IS,  that  the  plaintiff  has  been  guilty  of  unreasonable  delay  in 
landing,  the  question  can  only  be  decided  by  knowing  the  usual 
practice  of  the  trade,  with  which  every  underwriter  is  supposed 
to  be  acquainted,  whether  the  practice  has  been  recently  or  long 
established  (2).  And  where  a  practice  prevailed  of  compressing 
bales  of  cotton  wool  by  machinery  to  improve  their  stowage,  the 
furnishing  a  cargo  of  cotton  wool  in  uncompressed  bales  as  they 
Cdme  from  the  grower,  was  held  not  to  be  a  compliance  with  a 
contract  to  load  a  full  and  complete  cargo.  (S) 

With  respect  to  the  mode  of  establishing  these  particular 
usages  in  a  trade,  it  has  been  held  that  where  the  general  consent 
of  the  persons  engaged  in  a  trade  has  established  certain  general 
rules  for  the  conduct  of  that  trade,  it  is  not  competent  for  any 
number  of  individuals  to  establish  a  contrary  regulation ;  so  that 
though  they  have  undoubtedly  a  right  to  fix  new  rules  to 
be  followed  amongst  themselves,  yet  Uiey  cannot  thereby  take 
away  the  benefit  of  the  old  rules,  as  against  themselves,  from 
those  who  have  not  assented  to  their  new  compact;  and 
this  rule  will  hold,  though  the  trade  in  comparison  with  some 
others  be  itself  but  of  recent  establishment  (4?).  Proof  of 
usage,  however,  will  not  be  allowed  to  controul  or  contra- 
dict the  plain  unequivocal  language  of  a  policy,  or  any  other 
instrument,  and  the  courts  are  generally  careful  as  to  the 
admission  of  such  evidence  (5).  And  where  in  an  action  on  a 
policy  of  insurance,  ^^  on  tlie  ship  till  moored  at  anchor  twenty- 
four  hours,  and  on  the  goods  till  discharged  and  safely  landed,'* 
evidence  having  been  admitted  that  by  the  custom  of  trade  the  risk 
on  the  goods,  as  well  as  on  the  ship,  expired  in  twenty-four  hours, 
the  court  of  king's  bench  granted  a  new  suit  on  that  ground, 

(1)  Lethulier'8  case^  2  Salk.  (5)  See  Anderson  v.  Pitcher, 
443.  2  fios.  &  Pul.  168.     Lethulier's 

(2)  Noble  V.  Eennoway,  I  case,  2  Salk.  443.  Lilly  v.  Ewer, 
Dougl.  510.  Vallance  V.  Dewar,  IDoiigi.  43.  Kaines  v.  Knightly, 
1  Camp.  503.  Skin.  54.  referred  to  in  Bates  v. 

(3)  Benson  v.  Schneider,  7  Grabham,  2  Salk.  444.  but  mis- 
Taunt.  272.;  and  see  1  Stark,  stated.  Weston  v.  Ernes,  1  Taunt. 
504.  1 15.    Uhde  v.  Walters,  3  Gampb. 

(4)  Fennings  v.  Ld.  Grenviile,  16.  Leslie  v.Torz^  cited  12  £ast» 
1  Taunt.  241.  583. 
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and  on  the  new  trial  the  evidence  was  rejected  (1).  And  an  usage  vii.  The  con. 

of  trade  cannot  be  set  up  to  contravene  an  express  contract,  Ind^leoaI 

therefore  where  A.  agreed  to  sell  to  B,  a  quantity  of  bacon,  which  o?kratios3 

he  warranted  to  be  of  a  particular  quality^  part  of  which  B. 

weighed  and  examined  upon  delivery  at  the  wharfingers,  and 

paid  lor  the  whole  by  bill  at  two  months,  but  before  the  bill 

became  due  gave  notice  to  A.  that  the  bacon  was  not  agreeable 

to  the  contract^  it  was  held  that  B.  could  not  give  in  evidence  a 

custom  in  the  bacon  trade  that  the  buyer  was  bound  to  reject  the 

contract  if  dissatisfied  therewith  at  the  time  of  examining  the 

commodity,  and  that  having  neglected  to  do  so  in  the  first  in- 

stance  he  was  excluded  from  future  objections  (2).     So  where  by 

the  custom  of  the  country  the  outgoing  tenant  was  entitled  to  an 

allowance  for  foldage  from  the  incoming  tenant^  and  by  a  lease 

it  was  specified  certain  payments  to  be  made  by  the  incoming  t 

ihe  outgoing   tenant  at   the  time   of  quitting   the   premises, 

among  which  there  was  not  included  any  payment  for  foldage, 

it  was  held  that  the  terms  of  the  lease  excluded  the  custom, 

and  that  the  outgoing  tenant  was  not  entitled  to  any  allowance 

in  respect  of  foldage.  (3) 

And  in  the  expounding  of  all  contracts  and  agreements,  that 
construction  must  be  made  of  them  which  is  consonant  to  the 
general  intent,  as  it  appears  in  the  general  context  of  the  in- 
strument or  contract :  and  it  is  immaterial  in  what  part  of  the 
instrument  any  particular  covenant  is  inserted,  as  if  the  vendor 
of  a  lease  covenant  and  grant,  that  he  has  not  made  or  done  any 
former  grant  or  other  thing  by  which  the  then  present  grant  or 
assignment  may  be  in  any  manner  impaired,  hindered,  or  frus- 
trated, but  thai  the  assignee  and  his  executors,  by  virtue  of  the 
said  grant  or  assignment,  may  quietly  have^  hold,  and  enjoy  all 
and  singular  the  premises,  with  their  appurtenances,  during  the 
term  to  come,  without  any  hindrance  or  disturbance  by  him  or 
any  other  person^  the  latter  words  must  be  taken  with  re- 
ference to  the  former  ones  ;  and  it  is  no  breach  if  the  assignee 
be  disturbed  by  any  othej' person,  if  it  be  without  the  act  of  the 
assignor  (4).     In  general,  the  masculine  gender  includes  the 

(1)  ParkiDSon  v.  Collier,  Sitt.    and  see  Cutter  v,  Powell,  6  T.  R. 
after  Mic.  Term,  1797.    Park  on    320. 

Ins.  416.     Phillips  on  Evid.  5  ed.  (3)  Webb  v.  Plummer^  2  Born. 

565.  &  Aid.  746. 

(2)  Yeats  v.  Finn,  Holt,  C.N.  P.  (4)  1  Powell,  403.     Broughton 
95.     2  Marsh  s  Rep.   141.  S.  C,  v.  Corn  way.   Dyer,  240.    Moore, 
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feminine,  the  word  men  extending  to  women  also  (1).  The  ex- 
ecutors of  the  parties  are  included  in  every  contract  without 
being  named,  unless  from  its  nature  it  appear  that  such  was  not 
the  intention  of  the  parties  (2);  but  the  heir  is  not  bound 
unless  expressly  named.  (3)  And  if  the  value  of  any  thing 
be  expressly  stipulated  in  a  contract,  the  value  shall  be  intended 
as  things  are  at  the  time  when  the  contract  takes  effect  (4), 
unless  there  have  been  an  improper  delay,  and  then  any  loss  by 
variation  in  the  value  must  be  borne  by  the  person  by  whose 
fiiult  that  delay  has  occurred  (5).  So,  general-  words  in  a  deed 
may  be  restrained  by  a  particular  recital  therein,  and  a  contract 
referring  to  antecedent  proposals  adopts  and  makes  them  part 
of  it  (6);  as,  where  a  release  contained  in  a  deed^  which  recited 
that  the  defendant  stood  indebted  to  his  creditors  in  the  several 
sums  set  to  their  respective  names,  and  that  they  had  agreed 
to  take  of  defendant  fifteen  shillings  in  the  pound  upon  the 
whole  of  their  respective  debts,  whereby  the  creditors,  in  con- 
sideration of  the  said  fifteen  shillings  in  the  pound,  paid  to  them 
before  executing  the  release^  each  and  every  of  them  did  release 
defendant  from  all  manner  of  actions,  debts,  claims,  and  de- 
mands in  law  and^equity>  which  they  or  any  or  either  of  them 


58.     2  Bos.  &  Pul.  13.  and  see 
Rich  V.  lUch,  Cro.  Eliz.  43.    Jer- 
vis  V.  Peade,  id.  ib.  6 15.     Dyer, 
255.    pi.  4.    2  Comyu  on  Cent. 
533.      Gainsford    v.    Griffith,    1 
Saund.  60.     Bony  v.  Taylor,    2 
Rol.  Abr.  253.  H.  3.     Crookhay 
v.  Woodward,  Hob.  217.    Ear]  of 
Shrewsbury  v.  Gould,  2  Barn.  & 
Aid.  487.    Doe  Freeland  v.  Burt, 
1  T.  R.  701.     Rex  v.  Master  of 
Trinitv  House,  4  Maule  &  S.  288. 
Hassell  v.  Long,   2  Maule  &  S. 
363.     Meed  v.  Marshall,  1  Brod. 
&  B.  319.     Pownall  v.  Moores, 
5  Bam.  &  Aid.  416.    5  T.R.526. 
Duke  of  Northumberland  f.  Ward, 
Errington,  6  T.  R.  523.    Iggulden 
v.  May,   7  East,  237.     2  N.  R. 
449.    Rhodes  v.  BuUard,  7  East, 
116.     1  Rol.  Abr.  Condition,  V. 
pi.  7.    Vaugh.   119.      1  Selwyu, 
N.  P.  470,  and  cases  there  col- 
lected.  Noble  ▼.  King,  1  H.  B.  34. 

(1)  Brooke,   tit.  Expositia  des 
Termes. 

(2)  Hyde  r.  Skinntr,  2  P.  Wms. 


270.  See  Bao.  Abr.  Covenant,  and 
Con);Dig.  tit.  Covenant,  and  cases 
there  cited.     1  Stark.  13. 

(3)  BacAb.  Heir. 

(4)  Dyer,  81  b.  82.  9  Ed.  4. 
49  a.  11  H.  7.  5  Dyer,  82  b. 
n.  71.  Speake  v.  Speake,  1  Vera. 
217.     1  Eq.  Ca.  Ab.  221.  pi.  7. 

(5)  Dyer,  81.  b.     2  Vera.  294. 

(6)  Bac.  Abr.  Release,  K.  2 
Rol.  Abr.  409.  Thorpe  v.  Thorpe» 
Salk.  171.  Trevii  v.  Ingrani,  2 
Mod.  281.  sed  quaere  if  any  judg- 
ment was  ever  given  in  latter  case^ 
see  I  Veutr.  314.  by  tlie  name  of 
Tothil  V.  Ingram,  and  2  Lev.  210. 
by  the  name  of  Ingram  v.  Brav. 
Worsley  v.  Wood,  6  T.  R.  710. 
2  H.  Bla.  574.  1  Saund.  %Q. 
Cage  V.  Pazlin,  4  Leon.  116. 
7  East,  241.  Broughton  v.  Con- 
way, Moor.  58.  8  East,.  S9. 
Browning  v.  Wright,  2  Bqs.  & 
Pul.  13.  Hind  v.  Marshall,  I  Brod. 
Jk  B.  319.  Howell  v.  Richards, 
1 1  East,  633.  Lampon  v.  Cork, 
5  Barn.  &  Aid.  606. 
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had  against  him,  or  thereafter  could^  should,  or  might  hatre^  Vii.  Tnc  con* 
by  reason  of  the  any  thing  from  the  beginning  of  the  world  to  and  legal 
the  date  of  the  release^  it  was  held  that  the  release  released  opbratioks 

....  .-I,  111.  11  i^f   CONTIIACTS. 

notoing  bat  the  respective  debts,  and  all  actions  and  demands 
touching  them;  for  the  general  words  of  the  release  had  re« 
ferenoe  to  the  particular  recital^  and  should  be  governed  by  it ( 1  )• 
Bat  a  creditor  executing  a  composition  deed,  without  specifying 
the  amount  of  his  demand,  thereby  binds  himself  to  the  extent 
of  his  whole  daun  (2).  And  again,  the  previous  and  concomitant 
actions  of  the  parties,  or  other  circumstances  attending  a  trans^ 
action,  may  be  called  in  aid  to  explain  the  nature  of  dealings 
between  parties  where  otherwise  an  ambiguity  hangs  over  them, 
provided  such  evidence  does  not  control  the  legal  sense  of  the 
terms  of  the  contract;  thus,  if  two  ihen  should  bargain  for 
wheat  without  mentioning  the  quantity  or  sort,  it  would  be  an 
imperfect  bargain ;  but  if,  by  their  former  dealings,  it  appeared 
that  such  a  sort  and  such  a  quantity  was  thought  of  and  do 
sigoed,  it  would  be  as  good  as  if  it  had  been  actually  ex- 
pressed (3).  But  the  subsequent  acts  of  the  contracting  par- 
ties are  inadmissible  to  explain  their  original  intention  (4)« 
The  reservation  of  so  many  quarters  of  com  in  a  hospital  re- 
newed lease  was  construed  to  mean  Winchester  measure,  not« 
withstanding  the  dealings  on  all  former  leases  had  estimated  the 
measure  difiSsrendy  (5) ;  and  in  many  cases  indeed  the  ordinary 
&nport  of  words  may  be  restrained,  as  where  an  interpretation 
made  in  a  general  sense  would  involve  an  absurdity  or  something 
obviously  not  Intended  by  the  omtracting  parties  (6),  as  where 


(1)  Fivler  V.  Homersham,  4 
liaole  &  S.  423. 

(2)  Harrhy  r.  Wall,  2  8tarV. 
195.   and  see  Hokner  v.  Viner, 

1  Esp.  131. 

(3)  1  Powell  384.    372,  3. 

2  Pow.  4K  41  £.  3.  6.  19. 
Baeon'a  Max.  71.  Cook  v.  Booth, 
Cowp.819.  and  seeEdgarv.Blicb, 
1  Stark.  464.  Shepherd  v.  Kain, 
5  Bam.  &  Aid.  240. 

(4)  Clifton  V.  Walmsley,  5  T.  R. 
564. 

(5)  The  Master,  &c.  of  St. 
Cross  V.  Lord  De  Walden,  6  T.R. 
338. 

(6)  3  Leon,  31 1.  Noy's  Max. 
14.     Bacoii*s  Max.  47.    1  Powell, 

VOL.  III. 


382.  T.  1  Lev.  272.  3  Mod.  278. 
Dobson  V.  Crew,  Cro.  Eliz.  705. 
Co.  Lit.  sec.  335,  6»  7.  Tisdale 
V.  Essex,  Hob.  34.  Cro.  Eliz^ 
213.  Knight  v.  Cole,  1  £q.  Ca. 
Ab.  170.  pi.  4.  Dote  a.  1  Lev. 
101 .  Hancock  v.  Field,  Cro.  Jac. 
170.  II.  Henn  v. Hanson,  1  Lev^ 
99.  1  Lev.  141.  Cro.  Eliz.  606. 
8  Rep.  153  b.  Co.  Lit.  291  b. 
Hetley,  15.  Daffbme  v.  Goodman, 
2  Vera.  362.  Salk.  154.  pi.  2. 
Cage  V.  Ptolin.  1  Leon.  116. 
Cited  by  Lord  Ell.,  C.  J.,  7  East, 
241.  Broughton  v.  Conway, 
Moor.  58.  Cited  bv  Lord  Ell., 
C.  J.,  in  Gale  v.  Reed,  8  East,  89. 
Browring  v.  Wright,  2  Bos.  &  Pul. 
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8  man  for  a  past  eonsiideratioii  gave  a  person  a  prrnnkBorf  iiole> 
in  the  beginning  of  which  it  was  mentioned  to  be  given  for 
^  j€20  borrowed  and  received/'  but  at  the  latter  end  were  the 
words  <*  which  I  promise  Hever  to  pay^''  it  was  held)  that  the 
payee  might  recover  on  it  (1) ;  and  where  an  action  was  brought 
by  an  indorsee  of  a  bill  of  exchange  against  the  acceptor^  and  be 
Could  not  prove  an  mdorsement  by  the  payee^  evidence  was 
admitted  to  prove  that  the  payee  was  a  fictitious  person,  and 
consequently  could  not  indorse  it ;  and  it  Was  acQudged)  that  as  the 
drawer  and  acceptor  knew  of  such  fact,  the  bill  should  as  against 
them  operate  as  a  bill  payable  originally  to  bearer,  and  that  the 
holder  might  recover  thereon  as  such  (3).  So  a  covenant  to 
save  harmless  against  all  personsj  will  be  understood  against  » 
Inwfal  entry  or  eviction  (3).  And  if  a  particular  construction  of 
a  contract  would  lead  to  consequences  ruinous  to  the  contractor^ 
and  such  as  no  rational  prodent  man  could  have  ccmtemplate^ 
and  if  an  opposite  construction  may,  without  doing  violence  to 
the  terms  of  the  contract,  be  adopted,  the  latter  shall  be  pre* 
feiTed  (4<).  And  the  ordinary  import  of  words  may  be  resthitned 
where  something  happens  that  could  not  be  foreseen  by  ffae  con- 
tracting party,  but  is  such  as,  if  it  had  come  into  the  mind  of 
him  whocontractedj  would  have  excepted  it ;  as  where  A.  gave  a 
bond  to  pay  ^900  to  his  ^ughier  in  case  he  should  have  )iO 
son  living  at  the  time  of  his  decease^  and  he  £ed,  his  wife  en- 
seint  with  a  son :  on  a  question  whether  the  daughter  should 
have  this  if  900,  whieb,  if  she  had  it,  Would  have  beeh  more  than 
his  son  would  have  had^  the  court  decided  she  should  not  faaVd 
it;  ibr  although  diere  was  no  son  living  at  obl^r^s  decease^ 
so  that  it  was  recoverable  at  law;  yet  it  could  not  be  presumed 
to  be  the  fatherls  intent,  that  if  a  son  were  bom  after  his  decease^ 
the  daughter  should  run  away  with  the  estate^  and  iqpon  lb!* 
ground,  the  son  was  relieved  in  equity.  (5) 


13.    Nind  v.  NdrshaM,    1  Brod. 

6  B.  319.  HoWell  v.  Richards, 
1 1  East,  633.    Iggiilden  v.  May, 

7  East,  237.  2  N.  R.  449.  Same 
cnse  ill  error.  Rhodes  v.  Bullard, 
7  Bast,  116.  Goodright  detn. 
Nicbolls  V.  Marsh,  4  M  &  S.  30. 
Dougl.  384. 

(1)  Cited  in  Simpson  v.  Vaugh- 
an,  2  Atk.  32. 


(2)  Gibson  y.  Nimet,  1 H.  Bla. 
569. 

(3)  Cro.Elrz.  213. 

(4)  Hassell  V.  Long,  2  M.  &  S. 
363.;  and  see  ante,  52.as  tocaSesof 
imbecility,  &c.  of  the  contractor. 

(5)  Gibson  V.  Gibson,  2  Freem, 
223.  Fitz.  tit.  Subpoena,  28. 
Statham  v.  Sononeuse,  1  T.  Rep. 
100. 
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An  indefinite  expression,  capable  of  two  significations,  should  vii.  Thb  4:om- 
be  cottstroed  into  that  which  will  have  some  operation  rather  InVieoal 
than  that  in  which  it  will  have  none  ( 1 ) ;  but  the  courts  will  always  operations 
^ndearonr  to  construe  contracts  so  that  liUgation  may  be  avoid- 
ed (£)•     When  one  of  two  things  is  to  be  performed,  the  option 
is  in  the  person  who  is  to  perform  it  (8).     And  where  there  are 
several  deeds  ^r  covenants  made  at  the  same  time  to  effect  one 
object,  they  will  be  construed  as  one  assurance,  so  that  each 
sfaaU  have  its  distinct  operation  ito  carry  on  the  mun  design  (4). 
Bat  where  two  opposite  intentions  are  expressed  in  a  contract, 
the  first  in  order  shall  be  preferred  (5).     And  where  there  is  an 
«mbigaity  in  the  terms  of  a  contract,  which  no  ordinary  modes 
of  interpreteUon  can  reach,  the  interpretation  in  the  last  resort 
moat  be  against  the  covenanter,  being  the  party  with  whom  the 
blame  of  the  ambiguity  rests,  for  he  might  have  expressed  him- 
self more  dearly.      Thus,  if  two  tenants  in  common  grant  a 
rent  of  ten  shillings,  Che  grantee  shall  have  ten  shillings  from 
eadi ;  bot  if  upon  a  lease  they  reserve  a  rent  of  ten  shillings, 
ihef  sfaa/i  have  only  ten  shillings  between  them  (6)*    But  in 
cases  where  the  contract  contains  something  odious  or  burthen- 
some  to  one  party  more  than  to  the  other ;  as  for  instance,  a 
haoA  m  n  pc»ialty,  the  interpretation  shall  be  in  iavour  of  the 
party  Uboofing  under  the  disadvantage,  though  the  ambiguiijr 
ongjinated  with  himself  (?)•    Thus,  a  carrier  giving  two  notices 
•Umiting  Ins  responsibility  is  bound  by  that  which  is  least  bene* 
fieifltl  lo  himself  (8).    So  if  a  man  be  bound  to  another,  upon 
oondicion  to  pay  jf  10  before  die  feast  day  of  8t.  Thomas^  and 
tbeie  are  tmo  feasts  of  St«  Thomas,  the  money  shall  be  dueon  the 

^— ^—^ ^"^^P— — ^  >■  II    ■■  ■■    <■■  n    ■■■■■    -  I  I     I       1        ■  t^— 11^— — 

(1)  Co. Lit.  42a.  Cowp.  714.  tit.  14.  Depactisjeg.dh  Doeand 
3  Lmu.  211.  Noj's  Max.  14.  Webb  v.  Dixon,  9  East,  15.  Flint 
Bacon's  Max.  47.  1  Powell  on  v.  Brandon.  1  New  Bos.  &  Piil. 
CoDt.  382.     1  Lev.  272.  78.    Dann  v.  Spurrier,  3  Bos.  & 

(2)  Smith  v.Mi^iebaoh^  1  T.R.  Pal.  442.  Bap.  Abr.  Covenant,  F. 
^46.  Lev.  102.    Sid.  151.     Keb.  511. 

(3)  Layton  v.  Pearce,  Dougl.  S.C.  Com.  Dig.  tit.  Covenant. 
15.  Rubery  v.  Jervoise,  1  T.  R.  234. 

(4)  1  Powell,  410.  2  Vera.  (7)  Dyer,  17  a.  5  Rep.  22  a. 
518.    Fonblanq.  49.  vide  exoeption,  5  Rep.  23  b.     10 

(5)  Cartwright  v.  Araatt.  2  Mod.  26.  W.  Jones,  29.  cent. 
Bos.  &  Pul.  43.  Salk.  170.    Eiwick  v.  Cudworth, 

(6)  5  Co.  7  b.  Plowden,  140.  1  Lutw.  490.  7  E.  4.  13  b.  pi.  4. 
161.  171.  289.     Co.  Lit.  197  a.  Fitz.  tit.Dett,  81. 

297  b.    Co.  Lit.  147.    Rol.  Abr.        (8)  Munn  v.  Baker,  2  Stark. 
228.     Kelw.  3.      Digest,  lib.  2.     265. 
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obligor  ( 1 ).     And  the  courts  will  not  construe  ambiguous  words 
opRRATioNs      against  the  party  who  created  them,  where  such  a  construction 

O V  COM  "V  K  ACT  S 

would  work  a  wrong  to  others  (2).  An  indefinite  expression 
shall  be  understood  universally,  unless  there  be  otherwise  some 
reason  to  restrain  it  (3) ;  as  where  B.  reciting  that  he  was  pos- 
sessed of  divers  ewes,  gave  them  to  A.,  the  gift  was  held  to 
extend  to  all  the  ewes  that  B.  was  possessed  of  (4).  But  as 
we  have  before  seen,  for  the  support  of  the  apparent  intention  of 
the  parties,  covenants  in  large  and  general  terms  have  been 
frequently  narrowed  and  confined,  as  a  covenant  to  save  harm- 
less against  all  persons,  it  will  be  understood  against  a  lawful 
entry  or  eviction  (5}«  And  a  omtract  in  legal  language  shall  be 
taken  in  its  most  comprehensive  signification,  so  as  not  only  to 
import  what  they  do  in  ordinary  language^  but  also  to  include 
whatever  they  signify  in  that  sense  which  the  law  has  imposed 
upom  them  (6) ;  as  a  covenant  in  a  lease,  that  lessee  shall  not 
carry  on  the  trade  of  a  butcher  on  the  premises,  it  was  held  U> 
be  broken  by  the  mere  selling  of  raw  meat  by  retail  on  the  pre* 
mise%  although  no  beasts  were  there  slaughtered.  (7) 

Id  Equity.  Courts  of  equihf,  adverting  to  the  circumstantial  object  of  ail 

contracts,  independent  of  the  forms  which  they  assume,  ^lyo 
efiect  to  the  intent  of  the  parties,  by  considering  their  acts  as 
evidence  of  such  a  contract  or  agreement,  as  will  produce  what 
is  stipulated.  Concerning  which,  two  things  are  to  be  considered. 
JF¥r5/,  what^  in  the  view  of  a  court  of  equity,  amounts  to  a  con- 
tract or  agreement.  Secondly^  how  it  may  be  proved  in  equity  (8). 
A  contract  respecting  a  thing  collateral  to  the  main  object  itself^ 


( 1 )  Dyer.  1 7  a.  Wright,  2  Bos.  &  Pul.  13.  Rhodes 

(2)  Co.  Lit.  42.  Bro.  Exposi-  v.  BuUard,  7  East,  116.  Kind  v. 
tion  des  termes,  .^.  Marshall,     1  Brod.  &  Bing  319. 

(3)  1  Powell,  401.  19  H.  6.  Howell  v.  Richards,  11  East,  613. 
42.  Hetley,9.  Cooke  v.  Tounds,  (6)  1  Powell  oo  Cent.  402.  2 
1  Lev.  40.           *  Ilol.  Abr.  253.  E.  25.  35. 

(4)  1  And.  57.  (7)  1  Barn.  &  Aid.  617.;   and 

(5)  Cro.  Eliz.  213.  and  see  ante,  see  Doe  on  dem.  Bish  v.  Keeling^ 
Ftoi  V.  Paxlio,  1  Leon.  116.  cited  1  Maule  &  S.  95.  4  Caropb.  77. 
W  Lord  Ellenborough,  C.  J.  T.  7  Tombs  v.  Painter,  13  Bast,  1. 
East,  241.  Broughton  v.  Con-  Robinson  v.  Dunmore,  2  Bos.  & 
way,  Moore,  58,  cited  by  Lord  Pul.4t6.  Lord  Dormer  v.  Knight» 
£11.  Ch.  J.  in  Gale  v.  Reed,  8  East,  1  Taunt.  4 1 7.  Woods  v.  Dennet> 
89.    Iggulden  v.  Macy,   7  East,  2  Stark.  89. 

237.    2  N.  R.  449.     Browripg  v.  (8)  Powell,  313. 
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«Dd  ezpressinff  the  intent  of  the  parties,  will  be  considered  in  ^^'*  '^"*  ^^"* 

I  O      ^  r  "^  ^  ^  STRUCTION 

equity  as  amounting  to  an  agreement,  although  in  form  it  as-  and  legal 
some  a  diSerent  character.  Thus^  where  the  condition  of  a 
bond  was  to  convey  certain  lands,  in  consideration  of  a  sum  of 
money  in  hand  paid>  though  the  instrument  would  not  have 
amoonted  in  law  to  an  agreement  for  a  specific  performance  to 
convey  the  land,  but  merely  a  stipulation  in  the  alternative  to' 
pay  the  forfeiture  of  a  penalty  in  case  of  non-performance,  the 
Master  of  the  Rolls  declared  that'bonds  of  this  nature  were  al- 
ways considered  in  equity,  as  articles  of  agreement,  and  decreed 
the  condition  to  be  specifically  performed  (1);  and  the  construe- 
tiMi  will  uniformly  be  the  same  in  equity,  although  the  instru^ 
ment  has  become  void  by  some  matter  ex  po$t  facto.  Thus  where 
A.  lent  B.  ^70,  and  for  his  security  todc  only  a  warrant  of 
attorney  to  confess  judgment  in  gectment  of  three  closes  upon 
a  fafpied  danise  for  twenty  years,  it  was  held  that  afler  the 
death  <tf  B»  this  was  a  defective  legal  security,  but. that  it 
amounted  to  a  good  i^eement  in  equity  to  charge  the  land,  and 
k  was  decreed  accordingly  against  the  heir  (2).  So  an  assign- 
ment of  a  chose  in  action,  as  a  bond  or  the  Hie,  which  in  law  is 
not  assignable,  is  valid  in  equity,  whether  it  be  entered  into  with 
or  without  consideration;  for  a  court  of  equi^  pfbceeds  upon 
the  principle,  that  the  asngnment,  although  not  efiectual  as  such 
at  law,  the  bond  not  being  assignable  in  point  of  interest,  amounts 
neverthdesa  to  a  covenant  or  agreement  that  the  assignee  shall 
receive  to  his  own  use^  which  covenant  or  agreement  that  court 
will  carry  Into  spedBx:  execution  (S).  Upon  the  same  principle 
it  is  bddf  that  although  an  award  or  submission  to  arbitration 
is  distinguishable  from  an  agreement,  inasmuch  as  the  former 
cannot  be  supplied  by  interposition  uid  act  of  a  court  of  equity, 
because,  generally  in  those  cases  the  time  is  conditional,  namely, 
so  as  a  determination  be  made  by  such  a  day;  and  also  therein 
matters  are  left  to  the  judgment  of  the  arbitrators,  yet  an  accept 
tance  of  any  thing  under  it  is  evidence  in  equity  of  an  agree- 
ment to  perform  it  (4) 

(1)  2  Ves.  373.  Anon.  Mosely,  v.  Watkins,  2  Atk.  97. 
37.   10  Mod.  5 17,  8.    9  Mod.  62.;  (3)  Ld.  Raym.  683.     3  Keb. 
and  see  19  Ves.  413.  2  Vern.480.  304.     2  Vern.  540.  595.    3  Chan. 

(2)  Dale  v.  Sniithwick,  2  Vern.  Rep.  40.     Chan.  Cas.  232.     2  P. 
151.;    and  see  Powell  on  Cout.  Wms.  608. 
315.    2  Ves.  371,  4.     Cannel  v.  (4)  Vide  I  Ves.  445,  450.     3 
Buckle,  2  P,  Wms.  243.    Watkins  P.  Wms.  188.     2  Vern.  24. 
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ViL  Thk  con-      An  agreement  may  be  established  in  equity  by  proof  of  a  po- 
sTRucTioN        sitive  contract  in  term84  whether  it  be  in  writinfl%  or  notwithstand- 

AMD  LEGAL  .  .  *.  i         ,  i  • 

OPKRATION8       uig  ui 6  stdtute  agaiHst  R'audsy  by  parol  agreement  in  part  per- 
**'^°"**^"*,/bnned(l),  or  it  may  be  established  by  proving. circumstances^ 

from  the  nature  of  which  equity  will  infer  an  agreement  {2),  or 
by  proving  an  instrument  from  which  the  same  inference  may  be 
deducted  (3).  And  where  there  are  plain  iniida  of  a  further 
agreement,  which  must  have  been  entered  into  concomitant  with 
a  power  to  sell  a  real  estate,  but  which  is  not  expressed,  al- 
though without  inferring  it  the  instruments  produced  are  unin- 
telligible^ and  the  language  of  them  absurd,  a  court  of  equity,  to 
uphold  the  meaning  of  the  parties  in  the  matter  of  a  trust,  will 
support  what  is  wanted  by  intendment,  and  will  presume  that 
among  the  contents  of  the  agreement,  of  which  such  strong  traces 
are  found,  there  was  those  stipulations  which  are  absolutely  ne- 
cessary to  give  effect  to  the  true  and  evident  meaning  of  tho 
parties ;  and  a  court  of  equity  will  from  a  subsequent  transaction 
raise  an  agreement  accessory  to  a  precedent  transaction,  where 
the  circumstances  warrant  such  an  inference,  and  it  is  necessary 
in  order  to  do  justice  between  the  parties*  (4) 


TENOERt 


vui.  Tub  VIII.  As  every  contract  consists  of  two  reciprocal  considera- 

"coNTRAcT  '  *^®"^  *'  sometimes  happens,  as  we  have  seen,  that  one  is  to  be 
BT  DELIVER Y,  performcd  before  the  performance  of  the  other  can  be  compiled. 
YATMBNT,oR  '  That  of  wUch  the  prior  performance  is  requisite  is  commonly 

called  a  condition  precedent,  and  the  other  being  enforceable 
only  upon  the  completion  of  the  firsts  or  upon  that  which 
is  equivalent  to  completion,  Is  called  a  condition  dependent. 
There  are  also  contracts  wherein  the  performance  of  the  con- 
sideration on  each  side  is  concurrent  $  and  where  neither  party 
is  bound  to  perform  his  part  of  the  contract  before  the  other  has 
performed  his^  but  the  performance  of  botli  the  considerations  is 
obligatory  on  each  party  at  the  same  time,  as  in  cases  of  bargains 
to  sell  and  accept,  and  pay  for  goods.  In  either  of  these  two 
conti'acts,  an  offer  or  readiness  to  perform  tlie  condition  prece- 
dent, or  the  concurrent  act  to  be  done,  with  a  refusal  or  dis- 


(1)  See  Powell   on  Con.  319.  515.     2Eq.  Cas.  Ab.  22.  pi.  20. 
1 9  Ves.  446.  et  vide  )  Eq.  Cas.  Ab.  18, 8.  Ibid. 

(2)  Powell,  320.      Gilb.  Chan.  393.  5.     9  Mod.  62. 

244.    Paskeret  v.  Serjeant,  Pinch,  (4)    Att.  Gen.   v.  Whorwood, 

146.  1  Ves.  534, 

(3)  Parks  V.  Wilson,   10  Mod. 
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cbafge(l)  flu  the  part  of  the  other  contracttpg  party,  is  equiva*-  viii.  Tue 
iait  to  a  perfi>rmmiqe  (2) ;  and  where  the  party  who  is  to  receive  '"oktiact  ' 
the  perfbrmanoe  of  the  contract  cannot  be  found,  so  that  the  bt  DEuvstr, 
party  who  is  prepared  to  perform  it  has  no  opportunity  ot  so  ^ATMENTyon 


or  making  an  offer  thereof,  in  order  to  sue  the  other  party,  twiom. 
he  mast  shew  his  readiness  to  perform  his  part  of  the  conti'act, 
by  proving  that  he  has  done  every  thing  as  &r  as  in  him  lies 
towards  the  execution  of  his  part  of  the  stipulation  (3) ;  and  where 
a  party  is  bound  to  pay  a  suni  of  money,  he  is  bound  to  seek  the 
payee  and  pay  it  if  he  can  find  him,  and  the  mere  readiness  to 
pay  is  not  sufficient  (4),  for  it  is  a  genera]  rule,  that  the  person  to 
be  discharged  b  bound  to  do  the  act  which  is  to  discharge  him, 
and  not  the  other  party,  unless  in  case  of  rent,  in  which  it  suffices 
if  the  tenant  be  ready  to  pay  on  the  land  on  the  day  of  pay 
ment.  (5) 

Where  contracts  are  mutual  and  independent,  that  is,  when 
each  was  intended  to  be  performed  separately,  without  regard  to 
the  question^  whether  the  other  ought  to  have  been  performed 
first  ornot,  it  will  not  be  necessaiy  for  «  party  who  seeks  to  en- 
fiut:e  perfiiinnajice,  that  he  ahall  have  performed  his  own  pai)t 
previously,  for  here  the  plaintiff's  agreement  to  perform  is  a 
sufficient  consideration  (6).  But  if  the  contract  is  to  deliver 
generally,  or  oo  request,  thus  provided,  the  defendant's  act  does 
Dot  render  it  absolutely  unnecessary  (7) ;  a  special  request  to  de- 
liver must  be  made  before  an  action  can  be  brought  for  the  non- 
delivery (8) ;  the  demand  of  delivay  of  goods  sold  is  suffi- 

■  ■  ■  —  ■  ■  -      ■■ 

(1)  As  to  what  will  amount  to  &  S.  120.  Co.  Lit.  sec.  340. 
the  discbarge  of  a  contract,  tee  Soward  v.  Palmer,  2  Moore,  276. 
post.  Sed  vide  3  Campb.  N.  P.  C.  1 75. 

(2)  Rawsoa  v.  Johnsoo,  1  East,  the  decision  however  is  doubted  to 
203.    Morton  v.  Lamb,    7  T.  R.  be  correct. 

129.     1  Salk.  112.  171.    2  Bos.  (5)  Bac.  Abr.  Rent. 

&  Ful.  447.     1  Ld.  Raym.  665.  (6)    1  ^Vibon,  88.      Back  v. 

6  T.  R.  570.    Lea  v.  Exlby,  Cro.  Owen,   5  T.  R.  409.     Campbell 

Bliz.  888.     5  East,  107.    Com.  v.  Jones,  6  T.  R.  570.     Acheriey 

Rep.  116.    2  Salk.  623.     12  Mod.  v.  Veraon,  Willes.  Rep.  153.     1 

529.    Wilks  V.  Atkinson,  1  Marsh,  Ld.  Ravm.  664.       1   Salk.  171. 

412.    6Tauut.  11.  S.C.    Levy  v.  Stra.  712.    Hob.  106.     2  Taunt* 

Herbert,  1  Moore,  56.    7  Taunt.  150. 

3  ]  8.  S.  C.    1  Moore,  498.    I>ougl.  (7)  Amory  v.  Brodrick,  5  Barn. 
684.   Co.  Lit.  51b.    ]8urk.l98.  «l  Aid.  712. 

4  Campb.  375.    8  Taunt.  62.  (8)  Back  v.  Owen,  5  T.  R.  409. 

(3)  Id.  ibid.  10  East,  865.    Lowe  v.  Kirby,  Sir 

(4)  Crauley  v.  Hillary,  2  Maule  T.  Jones,  56.     Peeke  v.  Mith« 
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[Ch.  1. 


cient  proof  of  an  averment,  that  plaintiff  was  ready  and  willing  to 
perform  his  part  of  the  contract;  although  that  demand  was  made 
by  his  servant,  when  he  himself  was  not  present  to  have  done  so 
if  required  on  the  spot  (1).  Whether  one  promise  be  the  con- 
sideration of  another,  or  whether  the  performance,  and  not  the 
mere  promise  be  the  consideration,  must  be  gathered  from  and 
depends  entirely  upon  the  words  and  nature  of  the  agreement  (2), 
and  intention  of  the  parties;  and  in  the  case  of  a  continuing  con- 
sideration, the  party  seeking  to  enforce  a  contract  founded  thereon 
must  shew  that  he  has  suffered  the  defendant,  during  the  time  the 
contract  was  in  force,  to  have  the  benefit  of  the  former's 
contract. 


Of  peiformaace 
by  deliYery. 


Without  reference  to  the  statute  of  frauds,  few  sales  are  per- 
fected in  fact  by  a  formal  and  actual  delivery  of  the  thing  sold^ 
for  such  delivery  of  those  bulky  articles,  which  are  the  subject  of 
a  very  great  proportion  of  sales  amongst  merchants,  would  be 
exceedingly  inconvenient,  and  indeed  many  times  impossible ;  a 
method  has  therefore  been  contrived  to  remedy  this  inconve* 
nience  by  substituting  a  constructive  for  an  actual  delivery,  or 
in  other  words  a  constructive  rather  than  an  actual  performance 
of  the  contract.  Thus,  the  delivery  of  the  key  of  a  warehouse 
in  which  the  goods  are  lodged  (3),  or  of  any  other  symbol  as  re- 
presenting the  commodity  sold  (4),  or  the  name  of  the  vendee 
wrote  by  his  direction  on  the  article  sold  (5) ;  the  making  goods 
up  to  be  delivered,  or  otherwise  separating  them  from  a  large 
quantity  of  which  they  formed  a  part,  with  a  view  to  delivery  (6), 
the  vendee  by  the  consent  of  the  owner,  dealing  with  the  pro- 
perty as  his  own  (7),  the  vendor  after  the  sale  receiving 
warehouse  rent  for  the  thing  sold,  which  by  the  desire  of  the 
vendee  remains  in  the  vendor's  warehouse  (8) ;  or  the  request  of 


wolde.  Id.  85.  3  Leon.  73. 
Amory  v.  Brodrick»  5  Bam.  &  Aid. 
712. 

(1)  Squier  v.  Head,  3  Price,  68. 

(2)  Per  Lawrence,  J.  in  Glaze- 
brook  V.  Woodrow,  8  T.  IL  373. 
Smith  V.  Woodbouse,  2  Bos.  fc 
Pill.  240.  Dougl.  690.  1  T.  R. 
638.     6  T.  R.  670.  668. 

(3)  Chaplin  v.  Rogers,  1  East, 
194. 

(4)  Manton  v.  ^oore,  7  T.  R. 
67.      Blenkinbop    v.  Clayton,   7 


Taunt.  597. 

(5)  Hodson  v.  De  Bret,  I 
Campb.  233.  Stoveld  v.  Hughes, 
14  East,  312. 

(6)  Kelw.  77.  pi.  25.  see  Lick- 
barrow  V.  Mason,  1  Hen.  Bla.  363. 

(7)  Chaplin  v.  Rogers,  1  East, 
194.  Blenkinsop  v.  Clayton,  7 
Taunt.  597. 

(8)  Hurry  v.  Mangles,  1  Cainpb. 
452.  Harmau  v.  Anderson,  2 
Caropb.  243. 
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the  vendee  to  keep  a  hone  sold  to  him  by  a  stable  keqper  at  ^i^*  '^^^ 
liTeiy,  tlioagfa  the  hone  be  not  moved  out  of  the  stable  (1) ;  or  a  contract 
if  fioods  which  are  ordered  in  a  shop  to  be  left  till  called  for  are  *^  dblivskt, 

O  J;  PCRPORMANCK, 

weighed  or  measured  (2}>  the  transferring  of  goods  in  vendor's  patmbnt,  or 
books  to  puTchasen  name  (5);  or  the  delivery  of  part  of  an  ''*"''*** 
enttie  quantity  of  goods  contracted  for  (4)^  have  all  been  con* 
strued  to  Test  the  property  in  the  purchaser  equally  as  an  actual 
deliveiy  {6)9  and  the  circumstance  of  the  goods  remaining  in  the 
TaMlor's  possession,  by  election  of  the  vendee^  does  not  prevent 
the  property  vesting  (6).     The  effect  of  a  consignment  of  goods  ^^  of  bilh  «f 
by  a  bill  of  lading  is  to  vest  the  goods  in  the  cpnngnee»  if  how- 
ever the  bill  be  special  to  deliver  the  goods  to  A.  for  the  use  of 
Bu5  the  property  is  vested  in  B.,  and  he  has  the  right  of  bringing 
an  action  against  the  master  of  the  ship  if  the  goods  be  lost ;  but 
if  the  Inll  of  lading  be- general  to  A*,  and  the  invoice  alone  shews 
that  the  goods  are  sent  on  account  of  B.,  the  property  is  in  A., 
and  B.  has  cmly  a  trust.     The  consignee  of  a  bill  of  lading  may 
assign  it  to  another -{7).     In  the  case  of  Wright  v.  Campbell  (8), 
Lord  Manfidd  made  the  following  observations  on  this  subject: 
''  If  there  is  an  authority  never  so  general,  by  indorsement  upon 
a  bill  of  lading  without  disclosing  that  the  indorsee  is  factor,  the 
owner  (as  between  him  and  the  factor)  retains  a  lien  till  tlie  de- 
hvery  of  the  goodsi  and  before  they  are  actually  sold  and  turned 
into  money.    If  the  &ctor  pays  it  over  with  notice  to  a  third 
person,  then  it  may  be  followed  in  the  hands  of  such  third  per- 
son ;  for  in  such  case,  it  remains  in  the  hands  just  as  it  did  in  the 
hands  of  the  fiictor  himself.    But  if  the  goods  are  bond  Jidfi  sold 
by  the  fiictor  at  sea  (as  they  may  be  where  no  other  delivery  can 
be  given),  it  will  be  good  notwithstanding  the  statute  of  2 1  Jac.  1  • 
c  19. ;  and  the  vendee  shall  hold  them  by  virtue  of  the  bill  of  sale, 
though  no  actual  possession  is  delivered,  and  the  owner  can  never 


(1)  Elmore  v.  Stone»  1  Taunt. 
406.  Sed  vide  as  to  this  case, 
Howe  V.  Palmer,  3  Bam.  &  Aid. 
321. 

(2)  Per  Heath,  J.  ]  Taunt.  459.; 
as  to  delivery  of  dock  warrant,  see 
1  Gow.  58.     7  Taunt.  278. 

(3)  Harman  v.  Anderson,  2 
Campb.  243.  Lucas  v.  Dorrien, 
7  Taunt.  278.;  and  see  1  Gow. 
58. 

(4)  Slubey  v.  Uayward,  2  ^itn. 


Bla.  504.    Hammond  v.  Anderson, 
1  New  Rep.  69. 

(5)  Smith  ?.  Chance,  2  Bam.  & 
Aid..  755. 

(6)  Rugg  V.  Minett,  11  East, 
210. 

(7)  Evans  ▼.  Marlett,  1  Ld. 
Raym.  271.  12  Mod.  156.  3 
Salk.  290. 

(8)  4  Burr.  2050.  and  1  W.  Bla. 
628. ;  see  Appleby  v.  Pollock,  Ab« 
bott  on  Shipping,  368. 
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vin.  Tkb  dispute  with  tbovendeey  becmisedie  gocNls  were  seld  hand  fide^ 
A  CONTRACT  9xA  \xj  UiQ  owQet^s  ftuthority.''  A  blank  indoraement  of  a  bill 
BY  oELJVERTy  ^f  li|4jnff  buB  tbc  saiDe  effect  as  an  indoraem^it  to  deliver  to  a 
PAYMENT,  OR  particular  person  (1).  Where  there  are  several  bills  of  lading, 
TBMOEft,  ^^  person  who  first  gets  one  of  them  by  a  legal  title  from  tlie 

owner  or  shipper,  has  a  right  to  the  consignmait  (S)«    A  bill  of 
lading  given  before  the  goods  are  put  on  board  is  fraudulent, 
and  the  indorsement  of  it  will  eonvey  no  property  in  the  goods, 
even  to  a  bond  fide  indorsee*  (S).     Where  a  bill  of  lading  is  taken 
by  a  creditor  as  a  security  for  his  debt  upon  his  own  acoount,  tlie 
whole  pr<^>erty  passes  by  the  delivery,  and  it  is  to  be  considered 
fis  a  satisfaction  of  the  debt  pro  tantog  but  the  parties  are  al- 
ways fOt  liberty  to  vary  from  the  general  rule  by  particular  stipu- 
lationSf    Thus,  where  the  consignor  of  goods  from  the  West 
Indies  wrote  to  his  correspondents  in  Engl«id  that  he  had  been 
obliged  to  give  a  bill  of  lading  to  D.,  a  creditor  of  the  conngnor, 
ibr  the  next  proceeds  of  d»e  goods,  it  bang  proved  that  the 
consignor  had  no  intention  to  pass  the  whole  property  by  the 
indorsement  of  the  bill  of  lading,  but  merely  to  bind  the  con- 
signment of  Ae  goods,  and  the  amount  of  the  goods  had  actually 
been  accounted  fior  by  the  executors  of  the  consignor  to  D.,  after 
A  loss  of  the  goods  at  sea  had  happened,  it  was  held  that  the 
consignor  had  an  insurable  interest  in  the  goods  after  the  in- 
dorsement of  the  bill  of  lading  (4).    An  assignment  of  goods  at 
sea  as  a  collateral  security  for  a  debt,  and  a  subsequent  indorse- 
ment of  a  bill  of  ladings  are  good  as  agahist  the  assignees  of 
the  assignor  who  has  committed  an  act  of  bankruptcy  between 
the  assignment  of  the  goods  and  the  indorsemoit  of  the  bill  of 
lading  (5)*    Goods  were  bought  by  Browne  and  Co.  of  Rotter- 
dam, by  order  of  Oddy  and  Co.  of  London,  and  shipped  by 
Browne  and  Co.  for  Oddy  and  Co. ;  Browne  And  Co.  then  sent 
a  letter  to  Oddy  and  Co.,  inclosing  a  bill  of  lading  to  the  order 
of  Browne  and  Co.  unindorsed^  and  an  invoice*    Oddy  and  Co. 
delivered  the  bill  of  lading  without  indcnrsement  to  the  defend- 
ants, on  account  of  a  debt  antecedently  due  to  them  from  6ddy 
and  Co.     The  captain  of  the  ship  delivered  possessioia  of  the 
goods  to  the  defendants,  and  signed  three  bills  of  lading  all  to 

(1)6  East,  21,  2.  (4)  Hibbert  v.  Carter,  1  T.  R. 

(2)  Caldwell  v.  Ball,   1  T.  R.    745. 

205.  (5)  Leropriere  v.  Ptoley,  2T.R. 

(3)  Osey  v.  Gardner,   Hdt,  C.    485. 
N.  P.  405. 
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flie  mder  oTBltiwne  tod  Co.»  and  the  shippers  transiqatted  cme  vni.  Thb 
of  the  bills  of  lading  indorsed  to  the  plaintiffi*    The  court  de-  ^  contract 
cided  that  the  property  in  the  ffoods  had  vested  in  the  defendant :  '^  oblivebt, 

PBKFORMANCK 

Loid  EUenborough,  in  the  course  of  his  judgment,  observinj^  rATMBNT,oii* 
^  that  an  indorsement  of  a  bill  of  lading  for  a  valuable  considers  tender. 
don^  and  without  notice  by  the  indorsee  of  a  latter  title,  passes 
the  property.    But  supposing  the  plaintiffi  to  stand  in  the  situa- 
tion  of  Brovrne  and  Co.,  they  would  still  not  be  entitled  to  re« 
cover*    The  goods  were  originally  purchased  for  Oddy  and  Co. 
by  their  ctders^  and  flipped  for  their  nse^  and  at  their  risk ;  they 
were  therefore  entitled  to  the  possession  of  them  as  soon  9A  they 
arrived,  the  shippers  not  having  stopped  them  in  tranUiUt  and 
the  only  thing  mbidk  stood  between  Oddy  and  Co»  and  soch 
poaoeoiiuu,  was  the  drcumstanoe  of  the  captain  having  signed 
bills  of  IsKfing  in  snch  terms  as  did  not  entitle  them  to  call 
vpoii  lum  for  a  delivery  under  dieir  Uli  of  lading.    But  that 
diffiadty  has  been  removed,  for  the  captain  has  actually  delivered 
the  goods  to  their  assigns  (1).    Goods  had  been  sent  by  Thomp* 
son  fitm  Ireland  to  Eustace  and  Hcdland,  their  agents  m  Lon- 
don^ for  the  purpose  of  bang  sold ;  a  bill  of  lading  was  after- 
wards sent  Bot  regularly  indorsed,  and  Eustace  and  Holland 
«Jd  the  goods  to  Bodim  and  Taylor.  Thompson  having  drawn 
UUs  on  Enstace  and  Holhmd,  which  they  were  not  able  to  pay» 
the  plaintiff  paid  them  for  die  honor  of  Thompson  and  Co.; 
and  having  knowledge  of  the  above-mentioned  transaction,  he 
wrote  to  Thompson  and  Co.  for  an  indorsement  of  the  bill  of 
ladings  which  they  sent  him.    He  then  demanded  the  goods  of 
the  osptain,  and  his  demtmd  not  beii^  complied  with,  brought 
an  action  of  trover  against  die  captain.     Lord  Kenyan  held  the 
circumstances  stated  a  sufficient  transfer  of  the  property  to 
Boehm  and  Taylor,  as  the  factor  had  transferred  the  property^ 
having  a  competent  authority  so  to  do ;  and  it  was  not  necessary 
that  he  should  have  the  possession  of  the  goods,  or  an  indorse* 
ment  of  the  bill  of  lading  (2).     The  band  Jide  indorsee  of  a  bill 
of  lading,  which  has  been  indorsed  to  him  as  a  security  for  debts 
due  to  him  from  the  consignee,  has  a  right  to  the  possession  of 
the  goods  against  the  consignor,  though  he  knew  at  the  time  of 
the  indorsement  that  the  goods  were  not  paid  for  by  the  con« 

(1)    Coxe  V.  Harden,  4  East,        (2)  Dick  ▼.  Lumsdeo,    Pcake, 
211.  189. 
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vni.  Tbk  signee  (1).  No  property,  however,  pames  by  the  indorsement  of 
a^ontract''  a  bill  of  lading  without  oonuderation  (2).  Merchants  in  London 
BT  DCLivBRT»  rcoeive  from  a  stranser  abroad  a  bill  of  ladinsr  of  certain  eoods. 
rATMBifTy  OR    m  a  letter,  requestmg  them  to  msure  the  goods.  They  declining 

to  do  business  for  the  consignor,  but  acting  bondjlde  for  his 
interest,  indorse  the  bill  of  lading  to  a  ftiend  of  the  consignor, 
who  receives  the  goods,  and  afterwards  fiiil  with  the  proceeds  ia 
his  hands.  Lord  EUenborough  ruled,  that  the  merchants  by  in* 
dorsing  the  bill  of  lading,  had  made  themselves  liable  to  the 
consignor  for  the  price  of  the  goods  (3).  The  properly  in  goods 
for  which  the  master  of  a  ship  has  given  bills  of  lading  may  be 
transferred,  by  delivering,  without  indorsing,  the  bill  of  lading ; 
and  such  transfer  will  be  good  against  all  the  world,  except  an 
indorsee  of  the  bill  of  lading  for  a  valuable  consideration  (4). 
Where  an  agent  had  purchased  goods  at  Riga  for  the  plaindfi^ 
and  put  them  on  board  the  plaintiff's  vessel,  which  had  been 
sent  for  them,  as  the  plaintiff's  goods,  the  property  was  held  to 
pass  to  the  plaintiff,  though  the  agent  sent  biUs  of  lading  indorsed 
in  blank  to  his  agent  in  England,  with  instructions  that  if  the 
plaintiff  did  not  accept  his  bills  of  exchange,  the  bills  of  lading 
should  be  indorsed  over  to  the  payees  of  the  bills  of  exchange, 
which  was  accordingly  done,  and  it  was  held  that  these  pro- 
ceedings of  the  agent  did  not  change  the  prc^erty  in  the  goods  (5); 
A*  of  Liverpool,  wishing  to  draw  upon  the  banking-house  of  B* 
and  Co.  in  London  to  a  large  amount,  agreed  (among  other 
securities  given)  to  consign  goods  to  a  mercantile  house  in  Lon- 
don, consisting  of  the  same  partners  as  the  banking  house,  but 
under  the  firm  of  B.  and  C.  He  accordingly  remitted  the  in- 
voice of  the  cargo,  and  the  bill  of  lading  indorsed  in  blank,  to 
B.  and  C,  but  the  cargo  was  prevented  leaving  Liverpool  by 
an  embargo.  A.  then  became  bankrupt,  being  considerably  in- 
debted to  B.  and  Co.,  and  the  ,cargo  was  delivered  to  A.'s 
assignees  by  the  captiun.  The  court  held  that  B.  and  C«  might 
maintain  trover  for  the  cargo  against  the  captain  (6).  Where 
the  consignor  of  goods  advised  the  consignee  by  letter,  that  he 

(1)  Cumming  F.  Browne,  9  East,  (4)  Nathan  v.  Giles,  5  Taunt. 
506,  and  1  Campb.  104.  558. 

(2)  Waring  v.  Cox,  1  Campb.  (5)  Ogle  ?.  Atkinson,  5  Taunt. 
369.  759. 

(3)  Corlett  y.  Gordon,  3  Campb.  (6)  Haille  v.  Smith,  1  Bos.  & 
472.  Pul.  563. 
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haddiaitered  a  certain  shipxn  his  aocoanty  and  inclosed  him  an  vni.  Tbr 
invoice  of  the  goods  laden  on  board,  which  were  then  expressed  "^htract 
to  be  ibr  account  and  risk  of  the  consignee,  and  also  a  bill  of  >▼  dblitbrt, 
lading  in  the  usual  form,  expressing  the  deliTery  to  be  made  to  patmbnt,  or  ' 
Older  or  assigns,  he  or  they  paying  freight  for  the  said  goods  ''■ki>»* 
according  to  the  charterparty;  and  the  letter  of  advice  also  in- 
Fonned  the  consignee  that  the  consignor  had  drawn  bills  on  him 
at  three  months  for  the  value  of  the  cargo;  it  was  held  by  the 
court  of  king's  bench,  that  the  invoice  and  the  bill  of  lading  sent 
to  the  consignee,  and  the  delivery  of  the  goods  to  the  captain, 
vested  the  goods  in  the  consignee,  subject  only  to  be  divested  by 
the  consignor's  right  to  stop  the  goods  in  transitu^  in  case  of  the 
insolvency  of  the  consignee.    Lord  EUenborough,  in  giving 
judgment,  laid  great  stress  on  the  language  of  the  invoice^  that 
the  goods  were  shipped  for  the  account  and  at  the  risk  of  the 
cooflgnee(l).    In  general  it  is  the  duty  of  a  shipper  of  goods 
to  send  a  letter  of  advice  of  the  shipping  to  the  consignee^ 
but  this  is  controlled  by  the  course  of  dealing  between  the 
I.  {2) 


If  several  articles  are  ordered  at  the  same  time,  though  Where  ■mwi 

°      things  art  or- 

at  separate  and  distmct  prices,  and  forming  one  gross  contract,  dered,  forming 
the  vendor  cannot  by  a  delivery  of  some  articles  entitie  himself  to  ^^  ^^^**^ 
tiie  price  of  them  separately,  as  in  the  case  of  a  separate  con- 
tract, the  vendee  not  being  obliged  to  accept  or  pay  for  any 
particular  article^  unless  the  same  are  fomished  according  to 
the  terms  agreed  on.      If   the  vendee  however  derive  any 
benefit  fiiom  the  contract,  and  accqpt  any  one  article  so  de- 
livered, he  thereby  estops  himself  from  contending  that  the 
contract  was  entire^   and  he  will   be  obliged   to  accept  and 
pay  for  so  many  as  are  individually  fomished  according  to  the 
contract  (S).    But  if  the  sale  be  of  an  entire  article,  all  the 
parts  of  which    are    essential    to    its    use,   the  delivery  of 
part  by  the  seller,  and   acceptance  by  the  buyer,   will  not 
sever  the  entirety  of  the  contract ;   and  the  seller  must  de- 

(1)  Walley  v.  Montgomery,  3  Waddington  v.  Oliver,    2  Bos.  & 
East,  585.  Pul.&l.    Shields  v.  Davis,  6  Taunt« 

(2)  Goom  V.  Jacksou,  5  Esp*  65.      Famsworth  v.  Garrard,    1 
112.  Cumpb.  .38.      Tye  v.  Gwynne,   2 

(3)  See  post.      Champion  v.    Campb.  347.    3Caropb.  451. 
Hurst,    1   Campb.  53.;   and  see 
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BSECOTIOW  •!" 

A  coHrmMT 


TENDER. 


Ihrartbe^riide  before  he  can  Baaintoio  an  aetioii  for  the  price  <1)« 
A  sTmboIkal  ddmerj  of  a  commoditr  not  ia  eziitencew  and  in 
an  ttndelhreraUe  states  will  be  inefectoal  (2)«  And  if  an  order 
be  fpvea  to  a  tradesman  to  make  goods  for  a  customer,  die 
pri^rtj  in  the  goods  wiii  not  vest  in  the  customer  tUl  they  are 
aotaally  finished,  tbongh  eren  the  price  of  them  be  paid  (8)« 
And  die  criterion  to  judge  whedier  tfaeoe  has  been  a  deltTory  on  a 
aale,  is  to  consider  whether  the  vendor  still  retains  in  tiiat  cha^ 
racter  a  right  over  die  property  (4);  and  if  goods  are  deli- 
vered to  the  vendee  upon  condition,  that  it  idiali  not  be  con- 
fiidered  as  a  delivery  by  tiie  seller,  nntd  some  act  b  done  by  the 
buyer,  no  delivery  can  take  place  until  such  eondidon  or  act  is 
performed.  And  where  A.  agx>eed  to  sell  goods  to  B.,  vAxo  paid 
«  sum  of  mosey  to  bind  the  bargain,  and  the  goods  were  packed 
up  in  cloths  fiimished  by  B.,  and  deposited  ra  a  building  bdong- 
iag  to  A.  till  B.  should  send  for  them,  but  A.  declaring  at  the 
same  time,  that  they  dhovkl  nol;  be  carried  away  till  he  was  paid^ 
ihis  was  bdd  to  be  no  ddivery  to  vest  the  property  ia  B.  (5)* 
And  if  any  thing  remain  to  be  done  on  the  part  of  the  selkr  as 
between  him  and  the  buyer  before  the  commodity  purchased  is 
to  be  delivered,  ibe  oomidete  present  right  of  property  does  not 
4Kttach  in  the  buyer  (6);  as  a  sale  of  oil  out  of  a  merchant's 
stodc,  conairtaQg  of  several  large  ^piantkies  in  difiesent  dstems, 
no  property  passes  widiout  «  separation  of  the  part  sold  fimn 
the  rest  -of  the  slodc  (7) ;  and  on  a  sale  of  a  certain  quantity  of 
hemp,  JbrBiing  part  of  a  larger  quantity,  the  property  does  not 
pass  fr^u  the  vendor  to  the  vendee  till  the  hemp  is  wjogbsd 
•.(8) 


(1)  Waddington  v.  Oliver,  2 
New  Rep.  61.  Walker  v.  Dixon, 
2  Stark.  281.  Symonds  v.  Carr, 
1  Cainpb.  361. 

(2)  Buck  V.  Davis,  2  Maule  & 
S.  397. ;  and  see  2  Bam.  &  Aid. 
248. 

(3)  Dutton  y.  Solomonson,  3 
Bos.  &  Pul.  584.  Vale  v.  Bayle, 
Cowp.  294. 

(4)  Goodall  V.  Skelton,  2  Hen. 
Bla.316. 

(5)  Goodall  V.  Skelton,  2  Hen. 
Bla.  316.;  and  see  Ogle  v.  Atkin- 
son, 1  Marsh,  323.    5  Taunt.  759. 


(6)  Slubey  v.  Hayward,  2  Hen. 
Sla.  504.    Hammond  v.  Andenon, 

I  New  Rep.  69,  Hanson  v.  Meyert 
6  East,  6i4.  Wythers  v.  Lyss,  4 
Can>pb.   237.      Rugg  ▼.  Minett, 

I I  East,  2 1 0.  Whf tefhause  v.  Frost, 
12  East,  614.  Auslen  «.  Graven, 
4  Taunt.  644.  .Tacksou  v.  Ander- 
son, 4  Taunt.  24. 

(7)  White  V.  Wilkes,  5  Taunt. 
176.     1  Marshal,  258. 

(8)  Sheplev  v.  Davis,  5  Taunt. 
617.  Bush  v!  Davis,  2  Maule  &  S. 
397. 


20 


Cli,1.3  in  general.  127 

When  goods  are  sold  to  be  paid  for  in  thirty  dayd,  and  if  aot  Viii.  T&< 
carried  a#ay  at  the  end  of  diat  time  warebousc  rent  to  hm  paid  ^^^^^ 
for  tbem,  the  property  in  the  goods  Tests  absolutely  in  the  pnr-  '^  oiLi^BBrt 
chaser  from  the  moment  of  the  sale,  the  agreement  to  give  stowage  patmkmt,  ob  ' 
jpDofli  £>r  thirty  days  bemg  introduced  for  tiie  benefit  of  the  ^■*'»«^ 
buyer,  and  being  part  of  lite  consideration  for  which  tiie  pur- 
ehase  money  is  to  be  paid  (1) ;  and  after  a  contract  for  the  sale 
of  good%  and  a  written  order  to  the  wharfinger  to  deltfer  Ifae 
goods^  whidi  order  was  assented  to  by  him,  the  property  passea 
to  the  vendee,  though  no  actual  transfer  be  made  in  the  wharf- 
inger^s  books  (2),  And  in  decicSng  questions  rdating  tx>  tlie  de^ 
lively  of  the  properly  in  goods  s<dd  from  ttie  seller  to  the  boyer> 
the  ooarts  will  be  d]qK>9ed  to  give  efiect  to  those  usages  of  trade 
which  experience  has  shewn  to  be  convenient,  even  thoi^  they 
should  be  of  no  Icsig  standing  (  as  where  goodi  being  entered  in 
the  books  of  the  West  India'  Dock  Company  in  the  name  of  A. 
he  receives  the  usual  die<pie  for  them,  which,  having  scrid  the 
goods  to  B.>  he  indorses  and  delivers  to  him ;  R  seHs  the 
goods  and  delivers  the  cheque  to  Con  credit;  on  Cs  insol- 
vency A.  -cannot  t^e  possession  of  the  goods,  although  they 
have  continued  to  stand  in  hb  nam^  and  the  cheque  has  not 
been  lodged  with  the  Dock  Company,  the  practice  beings  that 
Ihe  indorsed  dock  warrants  and  certificates  are  handed  from 
sdler  to  buyer  as  a  complete  transfer  of  the  goods  {S)«  But 
usage  of  trade  wiH  not  govern  a  question  as  to  delivery  of  goods 
where  h  is  ineonsntetft  with  the  evident  intention  of  the  parties^ 
and  thesdlerhas  done  what  expressly  shews  his  intention  as  tothe 
deHveiy;  as  whereby  the  usi^e  of  trade  at  Livetpool,  if  goods  atrfe 
lying  in  a  wareliouse  at  the  time  when  they  are  sold,  the  venders 
pay  rent  for  them  for  two  month8>  if  the  vendee  allows  them  to 
remain  there  so  long,  this  usage  does  not  prevent  the  propel^ 
vesting  in  the  vendee  immediately  on  the  vender  giving  the  usfui 
order  to  the  warehouse-keqper  to  deliver  the  goods  to  the  vcft- 
dee  (4).  A  mere  delivery  of  goods  by  theseller  at  a  wharf  for  the 
purchaser,  at  which  wharf  he  had  on  former  occasions  delivered 


■* « I  «ii 


(l)Fhillimorev.Barry,lCainpb.  251.;   and  see  Lucas  v.  Dorrien, 

513.  7  Taunt.  278.     Harman  v.  Ander- 

(2)  Lucas  v.  Borrien,  7  Taiint.  son,  2  Campb.  243.  Stonard  v. 
278.  1  Moore,  29.  S»  C.  Searle  Doitkin,  2  Camp.  344.  Keyser  v. 
V.  Keeves,  2Esp,598.    Keyser  v.  Suse,.  1  Gow.  58. 

Susc,  1  Gow.  N,  P.  C.  58  and  65,         (4)  Greaves  v.  Hepke,  2  Barn. 

«ote.  &Ald.  131.;   and  see  Hammond 

(3)  Shear  ▼.  Raven,  4  Campb.  v.  Anderson,  1  N.  R.  69. 
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viii.  Thc        goods  for  the  same  purchaser,  unless  the  seller  procure  them  to 


nSCUTlON  OP 
A  CONTRACT 


be  booked,  or  deliver  them  to  some  person  authorized  to  re- 


ay  DiLivny,    oeive  them.  (1) 

PKEromiANCCt 


PATMCNTy  Oa 

TXMOJCR. 


Where  the  vendee  of  goods  directs  them  to  be  sent  to  him  by 
^*  w^^^r  a  carrier,  the  moment  the  goods  are  delivered  to  the  carrier  it 

operates  as  a  delivery  to  the  purchaser,  and  the  property  is 
chai^d ;  and  the  delivery  will  be  sufficient,  though  the  carrier 
be  not  named  by  the  vendee  (2),  a  fortiori  if  the  goods  be  de* 
livered  to  a  carrier  named  by  vendee,  and  though  the  seller  is 
to  pay  the  carrier  for  the  carriage  of  the  goods,  the  property 
vests  in  the  buyer  at  the  moment  the  goods  are  delivered  to  the 
carrier,  and  if  any  loss  takes  place  he  must  sustain  it  (S) ;  and 
where  nothing  is  said  as  to  any  carrier,  but  goods  are  ordered  to 
be  «ent  generally  to  purchaser,  the  goods  are  to  be  delivered  in 
the  most  usual  and  convenient  way  (4} ;  and  if  so  delivered  it 
wiU  be  sufficient.  So  a  delivery  to  a  wharfinger,  to  be  shipped 
in  due  course  to  order,  charges  the  vendee;  and  if  the  vendor 
writes  upon  the  wharfinger's  assertion  that  the  goods  will  go  by 
a  particular  vessel^  on  non^arrival  thereby  the  vendee  is  bound 
to  apprise  the  vendor,  at  the  risk  of  the  consequences  (5) ;  so  if 
a  person  order  goods  firom  a  merchant  in  London,  the  delivery 
is  complete  as  soon  as  the  goods  are  shipped  (6) ;  though  not 
80  as  to  take  the  case  out  of  the  statute  against  frauds,  unless 
there  be  a  written  contract  or  earnest  paid  (?)•  And  the  delivery 
of  goods  to  any  authorized  agent  of  the  purchaser  will  be  a  dis- 
charge of  the  contract,  but  it  must  be  clearly  shewn  that  he  was 
the  purchaser's  agent.  And  where  the  plaintiff  bought  some  plate 
at  the  shop  of  the  defendant,  a  silversmith,  and  the  defendant  by 
the  plaintiff's  directions  delivered  the  plate  to  an  engraver,  to 
engrave  the  plaintiff's  arms  on  it,  both  parties  directipg  thc 
engraver  to  bring  back  the  goods  to  the  defendant  who  was  to 
pay  for  the  engraving,  the  court  held  that  there  could  be  no 
delivery  to  the  plaintiff,  unless  the  engraver  could  be  considered 

(1)  Buckman  v.  Levi,  3  Campb.  34.      Bui.  N.  P.  36.      Hanson  v. 
414.  Armitage,  5  Bam.^  Aid. 

(2)  Dutton  v.  Solomonson,  2  (5)  Cooke  v.  Ludlow,  2  N.  R. 
Bos.  &  Pul.  582.      Copeland  v.  119. 

Lewis,  2  Stark.  33.    Vale  v.  Bayle,        (6)  Huxham  v.  Smith,  2  Campb. 
Cowp.  294.  N.  P.  C.  19.;   and  see  Brown  v. 

(3)  King  V.  Meredith,  2  Campb.     Hodgson,  2  Campb.  36i 

639.  (7)  Hanson  v.  Armitage,  5  Bam. 

(4)  Copeland  v.  Lewis,  2  Stark.    &  Aid. 
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as  Ins  aireiit  or  seiraot.  but  that  there  was  no  pretence  for  con-  viil.  The 

EXXCUTIOV  OF 

sidering  Mm  in  that  situation,  as  he  was  employed  by  the  de^-  a  contract 
feiidant  and  not  by  the  plaintiff  and  as  the  plate  was  to  be  re-  ^^  delivery, 

•^  ^  '  "  PBKFORMANCXy 

tamed  to  the  defendant  who  was  to  pay  for  engraving  it.  (1)         payment,  or 


TENDER. 


When  a  contract  for  the  sale  of  goods  is  completed  by  the  Of  performance 
assent  of  both  pardes,  the  property  in  the  goods  is  so  fiur  trans-  yP*^"*®"** 
ferred  to  the  vendee^  as  to  give  him  a  complete  right  to  them  on 
the  payment  of  the  price  agreed  upon ;  but  he  cannot  take  the 
goods  until  the  payment  of  the  price  to  the  vendor.  If  he  tender 
the  price,  and  the  vendor  refuse  it,  the  vendee  may  then  seize 
the  goodS)  or  have  an  action  against  the  vendor  for  detaining 
them.  The  payment  of  part  of  the  price  by  way  of  earnest  wUl 
also  vest  the  property  in  the  thing  sold ;  thus,  if  a  man  sell  a 
horse  to  another  and  receive  part  of  the  price,  and  the  horse 
die  while  in  the  possession  of  the  vendor,  before  delivery  to  the 
vendee,  or  payment  of  the  remainder  of  the  purchase  money, 
still  the  vendor  is  entitled  to  the  payment  of  the  price,  because 
the  payment  of  the  earnest  is  a  part  performance  of  the  contract, 
and  vests  the  property  in  the  vendee  (2).  The  payment  of  earnest 
however  only  binds  the  bargain,  and  does  not  determine  the  right 
of  the  vendor  to  demand  payment  of  the  price  by  the  vendee, 
before  he  parts  with  the  goods,  unless  it  has  been  agreed  upon 
between  the  parties,  that  a  certain  time  shall  be  given  for  pay-^ 
ment(3).  If  a  man  offer  money  for  goods  in  a  market,  and  the 
seller  agree  to  take  the  offer,  and  while  the  buyer  is  telling  out 
his  money  as  fiist  as  he  can,  the  seller  sells  the  goods  to  another, 
the  buyer  may  upon  payipent  or  tender,  or  refusal  of  the  price 
agreed  upon,  take  the  goods  (4<).  When  no  time  is  specified  for 
payment  in  the  contract  of  sale,  the  money  is  demandable  im- 
mediately on  the  delivery  of  the  goods,  but  both  the  mode  and 
time  of  payment  are  subject  to  whatever  particular  stipulations 
the  parties  may  choose  to  agree  upon.  Where  one  agrees  to 
deliver  a  commodity  at  a  certain  price,  in  a  limited  time,  ho 
cannot  demand  payment  till  the  whole  commodity  is  delivered, 
for  an  entire  contract  cannot  be  apportioned  (5).    ISo  in  cases 

(1)  Owenson  v.  Morse,  7  T.  R.  (4)  Shep. Touch,  225.  Roberts, 
64.  Statute  of  Frauds,  165.  1 70. 

(2)  2  Bla.  Com.  448.     Long  on  (5)  Waddington  v.  Oliver,  2  Bos. 
Personal  Property,  147,8.  &  Pul.  61.;    and  see  Walker  v. 

(3)  SceShep.Touch.224,    Back  Dixon,  2  Stark.  281. 
V  Owen,  5  T.  R.  409. 
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where  the  plaintiff  undertakes  to  do  some  pardcular  and  entire 
aot^  he  cannot  recover  payment  for  a  proportionate  pert  of  the 
work  and  labour  bestowed  in  the  performance  of  sudi  entire  con- 
tract^ but  must  proceed  for  the  whole^  even  though  the  work 
has  been  by  some  accident  destroyed  before,  or  he  has  been 
prevented  by  his  employer  from  finishing  the  remainder  of  hb 
work  (1).  And  this  right,  like  all  other  mercantile  claims,  may 
be  controlled  by  particular  usages,  as  where  the  plaintiff  sought 
to  recover  the  reward  of  his  labour,  in  printing  certain  works 
which  had  been  consumed  by  fire,  before  delivery  to  the  defen- 
dant \  it  was  held  that  he  could  not  recover,  because  the  usage 
of  trade  was  proved  to  be,  that  a  printer  is  not  to  be  paid  for 
any  part  of  his  work  until  the  whole  is  completed  and  delivered  (2). 
When  goods  are  delivered  under  an  agreement  to  take  a  spe- 
cific parcel  of  copper  halfpence  in  payment,  a  delivery  of  the 
halfpence  will  prevent  the  seller  supporting  an  action  for  the 
price  of  the  goods,  though  the  larger  number  of  the  halfpence 
prove  counterfeit  (S).  It  is  no  waiver  of  the  vendor*s  right  to  be 
paid  for  goods  sold  on  delivery,  that  he  allowed  part  of  them  to 
be  carried  away  without  being  paid  for,  and  he  may  refuse  to 
deliver  the  remainder  without  payment  (4).  But  if  goods  are 
sold,  to  be  paid  for  in  ready  money,  the  vendor  should  not  de- 
liver the  whole  of  them  widiout  payment,  if  he  does,  he  waives 
the  mode  of  payment  stipulated  for,  and  lets  in  any  other,  which 
by  law  is  accounted  such,  as  a  set  off.  (5) 

Where  a  creditor  directs  his  debtor  to  remit  him  by  post  the 
money  due  to  him  by  a  bill  of  exchojige,  cash,  note,  &c.,  or 
where  it  is  the  usual  way  of  paying  such  debt,  if  the  bill  be  lost 
the  debtor  will  be  discharged  (6) ;  but  where  the  defendant,  in 
discharge  of  a  debt  which  he  owed  to  the  plaintiff,  delivered  a 
letter  containing  the  bills  which  were  lose  to  a  bellman  in  the 
street,  it  was  decided  that  he  was  not  discharged  from  liability 


(1)  Vide  post.  Gandell  v.  Pon- 
tyny,  4  Campb.  375.  1  Stark. 
198.  S.  C.  Clark  v.  Mumford,  3 
Caiupb.  37.  HuUe  v.  Heightniao, 
2  East,  145.  1  Hen.  Bla.  287. 
4  East,  147.  1  New  Rep.  330. 
2  Bos.  &  Pul.  32 1 .  1  Marsh.  1 22. 
Sed  vide  4  Campb.  186.  3  Burr. 
1592. 

(2)  Gillet  V.  Mawman,  1  Taunt. 


137. 

(3)  Alexander  v.  Owen,  1  T.  R* 
225. 

(4)  Payne  v.Shadbolt,  1  Campb. 

N.P.C.427. 

(5)  Comforth  v.Rivett,  2  Maule 

&S.510. 

(6)  Warwick  v.  Noakes,  Fcake, 
67. 
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to  POT  ihe  debt*  because  it  was  incumbent  on  him  to  have  de-  ^^-  '^^^ 

,.    *^',     ,11  1  «.  1  •  EXICOTIOK  0» 

iivered  the  letter  at  the  general  post  office,  or  at  least  a  receiv-  a  contract 
ing  house  i^pointed  by  that  pffice.  (1) 


BY  DSL1VIRT, 

pcaroKiiAxcE, 

PATMtNT,  OR 
TENDRR. 


If  credit  be  given  by  the  vendor  or  other  contracting  party  ' 

as  a  voluntary  act,  subsequent  to  and  not  making  any  part  bUiji,etc. 
of  the  original  contract,    it  may  at  any  time  be  revoked  (2). 
But  though  by  the  terms  of  die  contract  a  party  is  entitled 
to  demand  immediate  payment,  if  he  take  a  bill  of  exchange 
or  cheoque  upon  a  banker  payable  at  a  future  day,   he  can- 
not sae  upon  the  original  consideration,  until  the  expiration 
of  the  time  which  such  bill  or  checque  has  to  run,  and  he  has 
used  due  diligence  to  obtain  the  payment  of  such  bill  or  checque, 
provided  such  security  be  a  valid  and  good  one ;  and  even  an 
extent  in  aid,  on  behalf  of  the  crown,  cannot  be  issued  against  a 
person  from  whom  the  principal  debtor  has  taken  a  biU  (8)  which 
is  not  due  (4).     If  however  the  bill  or  checque  should  be  ascer- 
tained to  be  a  void  or  invalid  security,  as  where  the  drawee  is 
iosolveot(5},  it  is  not  considered  as  a  payment,  and  the  vendor 
may  resort  to  his  original  debt  and  contract ;  that  is,  where  the 
security  was  accepted  as  an  indulgence  to  the  vendee,  and  not 
in  consequence  of  a  contract  for  credit  at  the  time  of  the  con- 
tract, in  which  latter  case  the  vendor  must  wait  till  the  time  of 
the  credit  expires,  even  though  the  bill  agreed  to  be  given  in 
the  meantime  be  waste  paper.  (6) 


(1)  Uawldns  v.  Rutt,  Peake, 
186.;  and  see  Parker  v.  Gordon, 
7  East,  385. 

(2)  De  SjrmoDS  v,  Minchwich, 
i  Ksp.  Rep.  430. 

(3)  Stedman  v.  Goocb,  1  Esp. 
N.  P.  C.  5.  Smith  v.  Wilson,  And. 
187.  Ward  f.  Evans,  2  Ld. Ra}  m. 
928,9,30.  2Salk.452.  Cliam- 
berlaio  v.  Delarive,  2  Wils.  353, 
flebden  v.  Hartsink,  4  Esp.  N.  P.  C. 
46.  5T.R.513.  3  Taunt.  130. 
4  Esp.  30.  15^.    Tempest  v.  Ord, 

1  Mad.  89.  Bolton  v.  Richard, 
6  T.  R.  139.    Vernon  v.  Boverie, 

2  Show.  296.  Exparte  Black- 
burne,  10  Ves.  204,  6.  Brown  v. 
Kewley,  2Bos.  &PuL51S.  Har- 
Icy  ▼.  Greenwood,  5  Bam.  &  Aid. 


95.  Tapley  v.  Martens,  8  T.  R. 
45  i.  Exparte  Dickson,  cited  in 
C  T.  R.  142,  3.     1  Esp.  Rep.  106, 

(4)  Rex  V.  Dawson,    Wightw. 
32. 

(5)  Brown  v.  Kcwley,  2  Bos.  & 
Pill.  518. 

(6)  Stedman  v.  Gooch,  1  Esp. 
N.  P.  C.  5.  4  East.  75.  Anon. 
12  Mod.  517.  Puckford  v.  Max- 
well, 6  T.  R.  62.  Owenson  v. 
Morse,  7  T.  R.  64.  Bishop  v. 
Shillito,  2  Bam.  &  Aid.  329.  n.  a. ; 
and  see  4  Taunt.  288.  1  Esp. 
129.  317.  1  Taunt.  353.  7T.R. 
243.  1  East,  58.  n.  a.  2  Bos.  & 
Pill.  118.  1  Esp.  245.  4  Esp.  7. 
7  Ves.  597,    3  Maule  &  S.  363. 
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If  a  party,  in  either  of  the  above  cases,  agree  (1)  to  receive  the 
bill  or  instrument  as  money,  and  run  all  risks  of  its  being  paid, 
then  indeed  the  taking  of  such  bill  or  instrument  will  be  con- 
sidered as  a  complete  payment  though  the  instrument  be  not 
paid,  and  if  he  do  not  use  due  diligence  to  get  it  paid,  the  per- 
son from  whom  he  received  it,  and  every  other  party  to  the  bill, 
will  be  discharged  (2).     It  suffices  however  for  the  plaintiff  when 
the  original  bill  was  received  in  satisfaction  from  a  third  person^ 
and  the  original  debtor,  the  defendant,  was  no  party  to  the  bill,  to 
prove  the  due  presentment  for  acceptance  or  payment  and  the 
dishonor,  without  shewing  that  he  gave  notice  to  the  drawer  of 
such  biU,  unless  the  defendant  can  prove  lie  sustained  some 
actual  loss  for  want  of  such  notice  (3).     In  general,  if  a  creditor 
prefer  a  bill  of  exchange,  accepted  by  a  third  person,  to  ready 
money,  from  his  debtor,  he  must  abide  by  the  hazard  of  the  se* 
curity;  but  if  an  a^ent  of  the  debtor  offer  the  creditor  payment 
in  cash,  or  by  checque  on  his  banker,  and  the  creditor  prefer 
the  checque,  this  will  not  discharge  the  debtor  if  the  checque  be 
dishonoured,  although  the  agent  failed  with  a  balance  of  his 
principal  in  his  hands  to  a  larger  amount  (4).     Taking  a  bill  in 
payment  from  the  ostensible  partner  in  a  firm,  which  bill  is  after- 
wards dishonoured,  will  not  prevent  the*creditor  from  suing  an 
unknown  partner  for  the  debt  when  he  is  discovei'ed  (5).    Where 
a  bill  or  checque  is  given  in  payment,  and  afterwards  lost  by 
the  payee,  such  bill  or  checque  will  be  so  far  considered  as  a  pay- 
ment, as  to  protect  the  debtor  from  any  action  upon  the  original 
consideration,  where  the  creditor  refuses  to  indemnify  the  debtor 
against  his  liability  on  the  bill  or  checque  (6) ;  and  it  would  seem 
that  the  same  rule  would  prevail  even  had  the  creditor  offered 
sufficient  and  unexceptionable  indemnity,  if  the  bill  or  checque 
be  indorsed  or  payable  to  bearer.  (7) 


(!)  The  act  of  writing  a  receipt 
in  full  will  not  be  e?idence  of  such 
an  agreement.  Chitty  on  Bills, 
287. 

(2)  3  &  4  Ann,  c.  9.  s.  7.  Ver- 
non 7.  Boverie,  2  Show.  296. 
Ward  V.  Evans,  2  Ld.  Raym.  930. 
IJl  Mod.  521.  Dent  v.  Duun^  3 
Campb.  296.  and  supra  note. 

(3)  Bishop  V.  Rowe,  3  Maule 
&  S.  362.  Swinyard  v.  Bowes, 
5  Maule  &  S.  62.    Sed  vid.  Bridges 


V.  Berry,  3  Taunt.  130. 

(4)  Everett  v.  Collins,  2  Campb. 
515.  Tapley  v.  Martens,  8  T.  R. 
451.  Marsh  v.  Pedder,  4  Campb. 
257. 

(5)  Robinson  v.  Wilkinson,  3 
Price,  538. 

(6)  Bevan  v.  Hill,  2  Campb. 
381. 

(7)  Pierson  v.  Hutchinson^  id. 
211. 
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A  payment  to  a  person  authorized  to  receive  the  same  is  vui.  Tbk 
equivaleDt  to  payment  to  the  principal^   but  the  agent  must  'VoNxiAcr' 
always  act  with  his  principal's  authority ;   and  if  a  servant,  bt  dblivert, 
with  no  authority  so  to  do^  take  a  bill  of  exchange  in  payment,  patmeht^  or  ' 
instead  of  the  money  itself,  the  principal  will  not  be  bound,  tinder. 
unless,  he  assent  to  the  payment  (1).     But  a  general  autho-  j^'l^*"^,*** 
rity  given  to  an  agent  to  receive  monies,  and  transact  the 
affiurs  of  his  principal,   will  bind  the  principal   for  any  acts 
done  by  the  agent  under  such  authority,   and  the  principal 
cannot  determine  this  general  authority  for  a  time  by  any  par- 
ticular instructions  or  orders  (2).     And  if  the  owner  of  goods 
allow  his  broker  to  sell  them  as  a  principal,  the  purchaser  will 
be  discharged  by  paying  the  price  of  the  goods  to  the  broker  (3). 
And  if  the  principals,  on  some  occasions,  allow  their  broker  to 
draw  bills  in  their  own  name  for  goods  which  they  have  sold  on 
thor  account,  they  are  bound  by  a  payment  made  to  the  brokers 
by  a  purchaser  (4).     If  a  creditor  take  the  security  of  the  agent 
of  hb  debtor  in  payment  of  the  debt,  unknown  to  the  principal, 
and  give  the  agent  a  receipt  as  for  the  money  due  from  the  prin- 
c^ial,  in  consequence  of  which  the  principal  deals  in  any  manner 
difierently  with  the  agent  on  the  faith  of  the  receipt,  the  principal 
is  discharged,  though  the  security  fail.     But  the  principal  is  not 
discharged  fit>m  the  payment  unless  he  can  shew  that  he  was 
injured  by  means  of  such  false  voucher,  and  the  omission  of  the 
party  to  inform  him  of  the  truth  in  time.  (5) 

In  general,  where  a  party  owes  several  debts,  and  ^ot  one  As  to  ipplication 
entire  account,  and  pays  mone}'  generally  to  the  creditor,  with-  ° 
out  directing  that  it  shall  be  applied  in  satisfaction  of  one  of 
the  debts  in  particular,  the  creditor  may  apply  it  in  discharge 
of  any  one  of  the  debts  he  may  think  fit  (6);  and  this  even  to 


(1)  Ward  «r.  Evans,  2 Ld.RaYni. 
928.  2Salk.442.  ]  Com.  138. 
6  Mod.  36.  Thorold  v.  Smith, 
1 1  Mod.  87. 

(2)  NicksoD  V.  Brohan,  10  Mod. 
109.  Drinkwater  v.  Goodwin, 
Cowp.  251. 

(3)  Coates  v.  Levres,  1  Campb. 
444. ;  and  see  Drinkwater  v.  Good- 
win, Cowp.  25 1 .  Faven  v.  Ben- 
nett, 1 1  East,  36. 

(4)  Townsend  r.  Inslis,  Holt, 
C.N.  P.  278. 
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(5)  Wyatt  V.  Marquis  of  Hert- 
ford, 3  East,  147. 

(6)  Goddard  v.  Cox  aud  Bloss 
V.  Cutting,  2  Stra.  1 1 94.  Bosan- 
quet  V.  Wray,  6  Taunt.  597. 
Kirby  v.  Duke  of  Marlborough, 
2  Maule  &  S.  18.  Peters  v.  An- 
derson, 5  Taunt.  596.  1  Marsh. 
238.  Hall  V.  Wood,  14  East,  243. 
n.a.  Clayton*8  case,  1  Merival, 
572.  Bodenhani  v.  Purchas,  2 
Bam.  &  Aid.  39.  Campbell  v. 
Hodgson,  1  Gow.  N.  P.  C.  74. 
Brooke  v.  Enderby,  2  Brod.  &B.  70. 
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^bccjTwh  oir  ^^^  P^^ejudice  of  a  party  who  was  surety  for  one  of  the  debts  (1) ; 
A  CONTRACT  but  whcre  there  is  any  thing  arising  out  of  the  circumstances  of 
piarojiMANci  ^®  transaction  to  shew  that  the  party  paying  the  money  in- 
FATMCNT,  Oft    tended  it  to  be  applied  to  a  particular  debt,  as  a  direction  to 

that  effect,  or  a  payment  to  the  exact  amount  of  that  debt,  and 
particularly  in  favour  of  a  surety^  there  it  must  be  considered  as 
applicable  to  that  particular  debt  (2).  And  in  an  account  with 
bankers,  the  payments,  advances^  and  receipts  on  each  side^  are 
to  be  considered  as  applicable  in  reduction  of  the  earliest  part 
of  the  account  (S).  And  where  bankers  discounted  for  the 
drawer  a  bill  accepted  for  his  accommodation,  and  after  it  was 
dishonoured  were  informed  of  that  fisu^,  and  requested  by  the 
drawer  not  to  apply  to  the  acceptor,  and  afterwards  the  drawers 
account  with  them  was  in  his  favour,  it  was  decided,  that  the 
balance  being  thus  turned  in  his  favour,  the  bill  was  to  be  con- 
sidered as  satisfied,  although  afterwards  the  drawer  became  in- 
solvent, and  was  much  indebted  to  them  in  subsequent  ad- 
vances. (4) 


Pxyment  when 
presumed. 


Where  there  has  been  a  series  of  dealings,  the  last  receipt 
will  be  considered  as  presumptive  evidence  that  all  the  previous 
payments  have  been  made,  and  especially  if  the  receipt  be  in  fiiH 
of  all  demands ;  and  if  this  admission  of  such  receipt  were  under 
hand  and  seal,  the  presumption  is  so  strong,  that  the  party  will 
not  be  allowed  to  prove  the  contrary  (5).  Ill  an  action  for  work 
and  labour  done  for  the  defendant,  proof  that  the  plaintiff  and 
other  workmen^  who  were  employed  by  the  defendant,  came 
r^[ularly  to  receive  their  wages  from  the  defendant,  whose 
practice  was  to  pay  every  week,  and  that  the  plaintiff  had  not 
been  heard  to  complain  of  nonpayment,  would  be  presumptive 
evidence  of  payment  to  meet  an  old  demand  (6).  And  it  seems 
that,  independently  of  the  statute  of  limitations,  length  of  time^ 


(1)  Ptemer  v.  Loner,    1  Stark. 
153. 

•  (2)  Newmarch  V.  Clay,  14  East, 
239.  Maryatts  v.  White>  2  Stark. 
101.  Birch  V.  Tebbuit,  2  Stark. 
74.    2  £sp.  Rep.  666. 

(3)  Clayton's  case,    1  Merival. 

585.  608,  Brooks  v.  Enderby,  2 
Bred.  &  B.  70.      2  Bridgm.  In. 

586,  7.  2  Id.  tit  Trade.  Boden- 
bara  V.  Purchas,  2  Barn.  &  Aid. 
39.    Birch  v.  Tebbutt,  2  Surk. 


74,    Welsh  V.  Seaburn,   1  Stark. 
474.  2  £sp.  Rep.  666. 

(4)  Marsh  v.  Houlditcb,  Cbitty 
on  Bills,  6ed.  289.  n.d. 

(5)  Gilb.  Debt.  Evid.  142. 
Alner  v.  Georse,  1  Campb.  392. 
Dalzell  V.  Mair,  1  Campb.  532. 
De  Gaeuinde  v.  Pigou,  4  Taunt. 
246.    3Bla.  Com.371. 

(6)  Lucas  V.  Novosilienski,  1 
Esp.  N.  P.  C.  296. ;  and  see  3 
Campb.  10. 
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added  to  other  drcumstances,  will  operate  in  the  c^iaion  ot  a  Viii.  Tat 
jury  as  a  presumpUon  of  payment.  { 1 )  ^  contract 

It  maj  be  presumed  that  a  bond  has  been  satisfied^  after  a  rsiiroRiiAMCB, 
forbearance  of  twenty  years  unexplained  by  the  obligee^  for  the  'a^"*''^,  or 
forbearance  for  so  long  a  tune  is  a  circumstance  from  which  it 
is  reasonably  to  be  presumed  that  the  bond  has  been  satisfied  (2). 
And  it  has  sometimes  been  said,  that  payment  may  be  presumed 
even  within  that  time  (S)  ;  but  this  is  to  be  understood  with 
referaice  only  to  those  cases  where  there  has  been  some  other 
evidence  to  raise  such  a  presumption,  as  the  settling  of  an  account 
within  the  intermediate  time,  without  noticing  any  demand  upon 
the  bond.  (4) 

However,  the  presumption  arising  after  such  a  length  of  time 
may  be  repelled  by  proof  of  the  defendant's  recent  admission  of 
the  debt,  or  by  proof  of  the  payment  of  interest  within  twen^ 
years,  which  is  an  acknowledgment  that  the  principal  sum  was 
not  then  discharged  (5),  or  that  the  obligee  has  resided  abroad 
for  the  last  twenty  years  (6),  or  that  the  obligor  was  in  insolvent 
circumstances,  and  had  no  opportunity  of  means  of  payment  (7); 
or  the  presumption  may  be  answered  by  proof  of  other  circum- 
stances, explaining  satisfactorily  why  an  earlier  demand  has  not 
been  made  (8) ;  and  the  fluctuation  of  credit,  together  with  the 
drcnrostance  of  the  security  remaining  with  the  obligee,  is  a  cir- 
cumstance of  great  weight  to  rebut  presumption  of  payment 
thereof  (9).  An  indorsement  by  the  obligee,  purporting  that  part 
of  the  principal  sum  has  been  received,  if  made  after  the  presump- 
tion of  payment  has  arisen,  is  inadmissible  (10).  And  further,  if 
the  de/endant  produces  direct  evidence  of  the  payment  of  the  prin- 
cipal sum  and  interest  at  a  certain  time  within  twenty  years,  the 
plaintiff  will  not  be  allowed  to  encounter  that  evidence  by  an 


(1)  Cooper  V.  Turner,  2  Stark.  Stark.  101. 
497.;  and  see  5  Maule  &  S.  75.        (7)  Fladong  v.  Winter,  19  Ves. 

d  Bsp.  Rep.  52.  196. 

(2^  6  Mod.  22.     4  Burr.  1963.         (8)    Newman   v.  Newman,     I 

Oswald   V.  Legh,    1  T.  R.  270.  Stark.  N.  P.  C.  JOl.;    and  as  to 

Phillips  on  Evid.  5  cd.  1  vol.  156.  where   presumption   of  payment 

2  vol.  138.  may  be  rebutted,    2  Va<.  42,  3. 

(3)  1  Burr.  484.     Cowp.  109.  5T.R.  123.    2Stra.826.    8  Mod. 

(4)  1  T.R.271,272.    4  Burr.  279.  S.C.      2  Ld.  Raym.  1370. 
1963.     Colsel  V.  Budd,  1  Carapb.  S.C.     3  Brown,  P. C.  593.  S. C. 
27.  (9)  19  Ves.  199.     1  Stark  374. 

(5)  1  T.  R-  270.  (10)  Turner  v.  Crisp.  2  Stra. 

(6)  Nswmap   v,  Newman,    1  827. 
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Tender  of  per" 
fonnancc. 


Whit  snfiicieot  p 
tender,  in  leh" 
tioo  to  the 
manner  of 
making  it. 


indorsement  in  the  handwriting  of  the  obligee,  purporting  that 
interest  was  paid  at  a  subsequent  time ;  for  supposing  the  fact  to 
be  true,  that  the  bond  had  been  satisfied  by  payment,  it  would  ob- 
viously be  his  interest  to  make  such  an  indorsement  which  might 
afterwards  be  used  as  evidence  in  an  action  on  the  bond.  (1) 
It  has  been  considered,  with  analogy  to  the  presumption  of  pay- 
ment of  a  bond^  after  twenty  years  have  elapsed,  that  a  note, 
payable  on  demand,  and  dated  upwards  of  twenty  years  before 
the  commencement  of  the  action^  may  be  presumed  to  have  been 
paid,  and  that  there  will  be  a  goo(^  defence  under  the  general 
issue,  the  statute  of  limitations  not  having  been  pleaded  (2). 
But  in  an  action  by  the  payee  of  a  bill  of  exchange,  accepted 
by  the  defendant  for  a  valuable  consideration,  the  evidence  that 
the  plaintiff  had  been  discharged  as  an  insolvent  debtor  after  the 
bill  became  due,  and  had  given  in  a  blank  schedule,  is  not 
enough  to  shew  that  the  bill  had  been  satisfied.  (3) 

It  is  a  good  defence  to  an  action  for  the  non*perfbrmance  of 
the  contract,  to  say  that  the  defendant  offered  and  was  always 
ready  to  perform  it,  as  where  a  party  has  agreed  to  execute  a 
deed  in  favour  of  another,  it  suffices  if  he  tender  a  draft  of 
such  deed,  and  it  is  not  necessary  to  proceed  to  execute  a  con- 
veyance if  the  otlier  party  refuse  to  complete  the  bargain  (4). 
And  where  concurrent  acts  by  two  parties  are  to  be  performed, 
a  readiness  and  offer  by  one  person  to  perform  his  part  entities 
him  to  proceed  against  the  other  for  refusing  to  perform  his  part, 
without  making  a  formal  tender,  as  in  the  case  of  a  sale  of  goods 
to  be  paid  for  on  delivery,  when  the  purchaser  is  ready  to  pay  and 
the  vendor  refuses  to  deliver.  (5) 

As  the  sufficiency  of  a  tender  of  money  frequently  becomes 
the  subject  of  litigation,  it  may  be  advisable  to  inquire  what 
shall  be  considered  a  sufficient  tender.  To  sustain  a  plea  of 
tender,  it  is  not  in  all  cases  necessary  to  prove  the  actual  pro- 
duction of  the  money  in  monies  numbered,  it  may  be  suffi- 
cient to  shew  that  the  defendant  was  in  a  present  condition 
to  substantiate  his  offer  (6),  and  that  the  plaintiff  dispensed 


(1)  Rose  V.  Bryant,  2  Canipb. 
322. 

(2)  Dufiield  v.  Creed,    5  £sp. 
Rep.  52.    Tidd,  6  ed.  22  to  25. 

(3)  Hart  v.  Newman,  3  Campb. 
13. 


(4)  Jones  V.  Barclay,  Dougl.  684.. 

(5)  Rawson  v.  Johnson,  1  East. 
203. 

(6)  Thomas  v.  E^ans,  10  East, 
101.  Douglas  V.  Patrick,  3  T.  R» 
683. 
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with  the  productioo  of  the  money ;   but  there  must  be  either  viii.  Tbb 
an  actual  offer  of  the  money  produced,  or  the  productbn  of  it  "contract  ' 
must  be  dispensed  with  by  the  express  declaration  or  equivalent  >y  pbliykrt, 
act  of  the  creditor,  and  the  mere  telling  a  party  that  he  has  the  path  bmt»  or  * 
jnoneyfor  him,  without  making  an  offer  of  it,  is  no  tender  (1).  '^^^^^^' 
Where  there  is  a  dispute  bb  to  the  amount  of  the  demand,  the 
pfaiintiff  by  objecting  to  the  quantum  may  dispense  with  the 
tender  of  a  specific  sum ;  there  should,  however,  be  an  offer  to 
pay  by  producing  the  money,  unless  the  plaintiff  dispenses  with 
the  tender  by  expressly  saying  that  the  defendant  need  not  pro- 
duce the  money  as  he  would  not  accept  it,  for  though  the  plain- 
tiff might  refuse  the  money  at  first,  yet  if  he  saw  it  produced  he 
might  be  induced  to  accept  it  (2).   If  the  debtor  tenders  a  larger 
sum  than  is  due  and  asks  change  this  will  be  a  good  tender  if  the 
creditor  does  not  object  to  it  on  that  account,  but  ouly  demands  a 
larger  sum ;  and  there  is  not  any  occasion  to  produce  the  money, 
if  the  creditor  refuses  to  receive  it  on  acccount  of  more  being 
due  (3).  And  where  A.,  who  is  indebted  to  B.,  C,  and  D.  jointly, 
and  to  B.  separately,  tenders  to  B.  the  amount  of  the  joint  and 
separate  debts,  which  he  refuses  to  accept  without  objecting  to 
the  form  of  the  tender^  on  account  of  his  being  entided  only  to 
the  joint  or  separate  demand,  this  is  a  good  tender  either  to  the 
partnership  or  separate  debt  (4).     Where  the  debtor  at  the  time 
of  the  tender  endeavours  to  impose  a  condition  on  the  creditor, 
to  which  he  does  not  consent,  this  will  be  no  good  tender.   Thus 
an  offer  to  pay  a  sum  of  money,  with  a  condition  that  it  shall  be 
accepted  as  the  whole  balance  due  when  a  larger  sura  is  claimed, 
does  not  amount  to  a  legal  tender  of  the  sum  ofiered  to  be 
paid  (5)*     A  tender  of  bank  notes,  if  not  objected  to  on  account  '» relation  to  the 
of  their  being  such,  is  a  good  tender  (6) ;  a  tender  of  foreign  "'^  ^^^  ".  ' 
money  made  current  by  royal  proclamation  is  equivalent  to  a 
tender  of  lawful  money  of  England  (7);  a  tender  of  twenty  gui- 
neas in  the  current  coin  of  the  realm,  with  a  request  to  pay  over 
the  difference  of  fifteen  guineas,  is  a  good  tender  as  to  the  fifteen 

_ ^  -  -  —  -     _  ,     ,  , — 

(1)  Thomas  v.  Evans,  10  East,         (4)  Douglas  v.  Patrick,  3  T.  R. 
101.    Douglas  v.  Patrick,  3  T.  R.     683. 

683.  (5)  Evans  v.  Judkins,  4  Campb. 

(2)  4  Esp.  N.  P.  C.  68.  156. 

(3)  Peake  Rep.  88.    Bettersbee         (6)  Per  Bullcr,  J.  in  Wright  v. 
V.  Davis,  3  Canipb.  70.    Robinson  Reed,  3  T.  R.  554.      Grigby  v. 
V.  Cook,  6  Taunt.  336.    Saunders  Cakes,  2  Bos.  &  Pui.  526. 
r.Graham,  1  Govv.  N.  P.  C.  121.  (7)  5  Rep.  1 14  b. 
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guineas  (1),  for  he  has  only  to  select  so  much  and  restore  the 
residue ;  but  a  tender  in  this  manner  of  bank  notes,  without  any 
particular  objection  being  made  but  a  general  refusal  to  accept 
same^  is  not  good,  for  it  may  be  physically  impossible  for  the 
creditor  to  take  what  is  due  and  return  the  difierence  (2)^ 
and  in  this  case  the  safest  way  b  always  to  tender  the  fraction 
of  a  pound  in  specie  if  accompanied  with  a  tender  of  banknotes. 
But  if  the  creditor  to  whom  a  tender  of  a  bank  note  is  made  in 
payment  of  a  fractional  sum,  object  to  receive  it  merely  on  the 
ground  of  the  sum  oflered  to  be  paid  being  less  than  the  sum 
claimed,  although  the  creditor  is  required  to  return  the  difference 
between  the  bank  note  and  the  fractional  sum,  it  is  a  good  ten- 
der (3). 

Any  party  being  an  agent  of  the  debtor  may  tender  the 
money,  and  the  tender  enures  the  principal,  although  the  agent 
was  authorized  only  to  tender  a  less  sum.  (4)  The  tender  need 
not  be  made  to  the  creditor  himself,  it  may  be  made  to  any  per- 
son or  agent  authorized  to  receive  payment,  though  the  principal 
ordered  him  not  to  accept  it  (5) ;  a  tender  to  one  of  two  joint 
creditors  is  a  tender  to  both.  (6) 

The  tender  must  be  made  before  the  commencement  of  a 
suit.  The  line  being  drawn  at  the  commencement  of  the  suit> 
steps  taken  by  the  plaintiff  in  contemplation  only  of  an  action 
before  tender  made  will  not  deprive  the  defendant  of  the  benefit  of 
his  tender,  if  such  tender  was  made  before  the  actual  commence^ 
ment  of  the  plaintifTs  suit,  and  the  mere  instructions  to  an  attor- 
ney to  commence  a  suit  will  not  invalidate  the  tender  (7).  Where 
the  plaintiff  brings  an  action  of  debt  for  the  nonpayment  of  rent, 
and  afterwards  discontinues  the  action  and  commences  a  fresh 
action  in  covenant,  a  tender  before  the  commencement  of  the 
latter  action  will  be  good.  (8) 


(1)  See  ante. 

(2)  Bettersbee  v.  Davis,  3 
Campb.  70.  Spigbey  v.  Hide,  1 
Campb.  181.  Robinson  v.  Cook, 
6  Taunt.  336. 

(3)  Saunders  v.Grabani,  1  Gow. 
N.P.C.  121. 

(4)  Read  v.  Goldring,  2  Maule 
&  S.  86. 


(5)  Goodland  v.  Blewitt,  I 
Campb.  477.;  see  also  Mof&tt  v. 
Parson,  5  Taunt.  307.     I  Marsh* 

(6)  Douglas  v.  Patrick,  3  T.  R. 
683. 

(7)  Brygs  v.  Calverlev,  8T.R. 
629. 

(8)  1  Moore,  200.  • 
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TBXDIIl. 


The  Mutar  Aoald  iAwmy»  at  die  time  when  the  monej  ae-  ^^i-  Tas 
eordiiig  to  the  tBrms  of  die  agreement  becomes  doe,  tender  the  ^  ^^mact* 
aamc^  mad  always  be  ready  and  willing  to  pay  it  afterwards^  fer  ■▼  oKi.nrnr, 
the  inere  tendering  it  afierwaidi  is  not  sufficient  to  disdiaige  him  PATMmif  t»  ok  ' 
fitm  an  action  fiir  thenon-peiCKmanoeof  the  contract,  and  the 
neglect  to  tender  on  the  day  the  money  became  doe  is  a  snffident 
csose  of  action  for  die  non^perfonnance  of  the  contract;  and  if 
any  special  damage  arise  to  the  creditor  fay  reason  of  the  non- 
payment or  tendtf  of  die  monqr  on  the  day  it  became  dne^  he 
will  recover  such  damages.  (1)  i 


The  eflect  of  a  tender  is  not  eqoivalent  to  payment  itsdf  (9);  How  teoder 
and  to  a  plea  of  tender  the  plaintiff  may  shew  that  he  made  a  '^'^^t^ 
sttbsequtiit  demand  of  the  sum  tatdered,  and  that  d^bidant  re-  atequcK 
fbsed  to  pay  the  same,  and  the  defendant  will  be  thos  deprived  '^"""^ 
of  the  benefit  of  bis  original  tender*    Bnt  the  plaintiff's  demand 
most  be  of  the  sum  originally  tendered  and  n<it  of  a  larger 
sum  (3),  and  this  sofasequent  demand  ooght  to  be  made  by  some 
person  anthorized  to  give  the  debtor  a  discharge  (4}«     A  sobse- 
qoent  application  to  one  of  two  joint  debtors,  and  a  refasal,  is 
sofficient.  (5) 

IX.  In  general  the  performance  of  a  contract  can  only  be  sns«  ix.  How  thc 
pended  or  ddayed  in  its  performance  by  the  express  or  implied  '**'***"teact 
consent  of  both  pardes  (6),  or  by  operation  of  law,  no  observations  mat  bb  lua- 
are  necessary  on  cases  where  the  contract  to  suspend  is  e3cpress,  ^blatbd)*" 
excepting  that  where  the  contract  was  by  deed,  any  subseqaent  altbrbd,cam« 
stipulation  vaiying  it  must  at  law  be  under  seal,  unless  it  were  anmullbo, 
provided  for  by  the  oriinnal  deed  (7).   An  implied  contract  to  sus-  »«"AiBD,oB 

J  ®.«,  ^^  .  -  BXCOSBD  PBB- 

pend  an  agreement  may  arise  from  the  wrongful  act  of  one  party  roBMAMCB. 
in  delaying  the  other  in  the  performance,  as  if  a  man  contract  with 
another  to  build  ahouse  by  a  certain  time,  and  the  latterprevent  the 


(1)  Sweetland  v.  Squire,  Salk. 
622»  3.  Paioe  y.  Peploe,  8  East, 
1 68.  Giles  v.  Harris,  1  Ld.  Rayro. 
254.  S.  C.  by  the  names  of  Giles 
▼.  Hart,  2  Salk.  622.  Comb.  443. 
Caith.  413.  Holt.  556.  12  Mod. 
152.  3  Salk.  343.  Johnson  v. 
Clay,  7  Taunt.  486.  Wood  v. 
Ridge,  Fort.  376. 

(2)  Ueathcote  v.  Crookshanks, 


2  T.  R.  27. 

(3)  Spigbey  v  Hide,  1  Campb. 
N.P.C.  181. 

(4)  Coles  V.  Bell,  1  Campb. 
N.  P.  C.  478.  n. 

(5)  I  Stark.  323. 

(6)  Cuff  V.  Penn,   1  M.  &  S.  21 . 

(7)  Littler  v.  Holland,  3  T.  R. 
590.  8  T.  R.  280,  1 .  Equity  how- 
ever  will  relieve,  2  Aik.  560,  1. 
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IX.  How  THE    workmen  from  completiDs  iL  or  m  case  of  evicUoD.  the  lessee 
or  A  coNT  RACT  evictecL  IS  not  bound  to  pay  rent  durmg  the  time  he  was  evicted.  So 

MAT  BC  SU8- 
PKMDBO  OR 
DBLATEOf 


ANNULLBD, 
EBLBAtBD,  OR 
EZCUBRD  PBR- 
rORMANCE. 


where  a  lessor  has  covenanted  to  deliver  good  beer^  and  neglects 
to  do  so,  this  suspends  the  liability  of  the  lessee  to  perform  his 
CELLED  "oR^'''  coveuaut  to  purchase  beer  of  the  lessor,  but  as  soon  as  the  lessor 

offers  to  deliver  good  beer^  the  lessee  is  bound  to  purchase  it, 
for  the  lessor^s  breach  of  covenant  on  one  occasion  will  iiot  se- 
lease  the  lessee  from  his  continuing  covenant  to  purchase  on  other 
occasions  (l).  So  the  obligation  to  perform  a  contract  may  be 
suspended  by  operation  of  law^  as  where  the  right  to  sue  and 
the  obligation  to  perform  unite;  for  instance,  when  a  feme  execu- 
trix marries  a  debtor  to  her  testator,  the  right  of  action  is  only 
suspended  during  the  coverture,  and  if  she  survive,  she  may  in 
that  character  sue  the  executors  of  the  husband.  (2) 


How  a  contract 
may  be  altered. 


If  an  agreement  be  once  completely  entered  into,  any  subse- 
quent alteration  thereof  by  a  party  interested,  without  the  con- 
sent of  the  other  parties  in  any  material  part,  will  render  the 
agreement  wholly  invalid  as  against  tlie  party  not  consenting  to 
such  alteration ;  and  where  the  contract  was  in  writing,  he  is 
not  bound  to  perform  it,  even  in  its  original  terms,  on  account  of 
the  fraud  attempted  to  be  practised  on  him,  and  the  jealousy  of 
the  law  to  prevent  fraud  (3).  Thus  after  the  execution  of  a 
policy  of  insurance  the  time  of  sailing  was  enlarged  by  the 
assureds,  and  acquiesced  in  by  all  the  underwriters,  except  the 
defendant^  and  it  was  held  that  this  was  a  material  alteration, 
and  the  policy  was  void  as  to  him,  and  consequently  the  assureds 
could  not  recover  the  amount  of  his  subscription,  altliough  they 
might  from  the  other  underwriters,  who  assented  to  the  altera- 
tion (4);  but  an  alteration  in  a  material  part,  by  a  mere  stranger 
to  the  instrument,  and  not  legally  interested  in  it,  will  not  vitiate 
the  some  as  against  any  party,  provided,  where  it  in^as  in  writing, 
its  original  teritis  can  be  ascertained  (5).   In  the  case  of  bills  of 


(1)  6  Taunt.  155. 

<2)  Cro.  Eliz.  114.    3  Atk.  726. 
see  post. 

(3)  Com.  Dig.  tit.  Fait.  Master 
V.  Miller,  4  T.  R.  320. 
-  (4)  Fairlie  v.  Christie,  1  Moore, 
114.  Campbell  v.  Christie,  2 
Stark.  N.  P.  C.  64.  Langhorn  v. 
Cologan,  4  Taunl.  330.  35  Geo. 3. 


c.  63.  8.  J3.    KeDsington  v.  Inglis, 
8  East,  273.       Hill  v.   Patten, 

8  East,  373.      French  v.  Patten, 

9  East,  351.     Hubbard  v.  Jack- 
son^ 4  Taunt.  169. 

(5)  Henfree  v.  Bromley,  6  East,. 
308. ;  sed  vide  1 1  Rep.  27  a.  con- 
tra. 
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excbanee,  however,  such  an  alteration  would  vitiate  it  ( I);  and  'X-  How  thb 


PBftTORMANGB 


if  a  bin  or  promissory  note  be  altered  in  any  material  part,  such  or  a  contract 
as  the  date,  sum,  or  time  when  payable,  without  the  consent  of  "^^  ■■  *^'- 

^    **  '  PEMDED  OR 

the  parties,  such  alteration  will  at  common  law,  and  independently  dblatrd, 

of  the  stamp  acts,  render  the  bill  or  note  wholly  invalid  as  cBirE^oR**** 

against  any  party  not  consenting  to  the  alteration,  and  this,  anndlled^ 

although  the  bill  be  not  negotiated  at  the  time  of  the  alteration,  xxcurBs  pbb- 

or  it  be  in  the  hands  of  an  innocent  holder  (2),  and    if  there  'ormaiicb. 

be  no  privity  between  the  holder  and  the  party  sued,  the  holder 

has  no  remedy  whatever  as  against  such  party  (3).    If  upon  a 

bill  being  presented  for  acceptance,  the  payee  alters  it  as  to  the 

time  of  payment,  and  accepts  it  so  altered,  he  vacates  the  bill  as 

against  the  drawer  and  indorsers ;  but  if  the  holder  acquiesces  in 

sach  alteration  and  acceptance,  it  is  a  good  bill  as  between  him 

and  the  acceptor,  and  keeping  the  bill,  and  presenting  it  for 

payment  at  the  deferred  period,  is  proof  of  such  acquiescence, 

and  the  holder  cannot  afterwards  maintain  an  action  on  the 

case  against  the  acceptor  for  thereby  destroying  the   bill  (4), 

Where  an  alteration  is  made  with  a  fraudulent  intent,  it  will  in 

M>me  cases  amount  to  a  forgery.  (5) 

But  if  an  alteration  be  made  in  any  part  of  an  agreement  or 
negotiable  instrument  which  is  not  material,  or  it  be  made  merely 
for  the  purpose  of  correcting  a  mistake,  and  in  furtherance  of 
the  original  intention  of  the  parties,  such  alteration,  though 
made  after  the  agreement  or  instrument  is  complete,  will  not 
invalidate  it  (6).     However,  alterations  and  erasures  will  fre- 


(J)  Master  v.  Miller,  4  T.  R. 
320.  5  T.  R.  367.  2  Hen.  Bla. 
141.  Anstr.  225.  S.  C.  Com. 
Dig.  Fait.  F.  1.  Powell  v.  Divett, 
15  East,  29. 

(2)  See  1  Ann.  st.  2.  c.  22. 
8.  2  and  3.  to  which  subsequent 
acts  refer.  Bathe  v.  Taylor,  15 
East,  416.  Chitty  on  Bills,  6  ed. 
100.  103.;  see  last  note.  Bow« 
man  v.  Nichol,  5  T.  R.  537. 
and  Corvie  v.  Halsale,  4  Barn.  & 
Aid.  197.  (but  as  to  last  case,  see 
2  Geo.  4.  c.  78.)  Calvert  v.  Ro- 
berts, 3  Campb.  343.  Prince  v. 
Nicholson,  1  Marsh.  72,  n.  c. ; 
aed  quaere  as  to  two  last  cases, 
see  Downes  v.  Richardson,  5  Batn. 


&  Aid.  674.  Cardwell  v.  Martin, 
9  East,  190.  1  Campb.  79.  S.  C. 
Walton  V.  Hastings,  4  Campb. 
223.  1  Stark.  215.  S.C.  Outh- 
waite  V.  Hainley,  4  Campb.  179. 
Clark  V.  Blackstock,  Holt,  C.N. P. 
474.  Kennerley  v.  Nash,  I  Stark. 
452.    Jacobs  v.  Hart,  2  Stark.  45. 

(3)  Long  ?.  Moore,  cited  3  £sp. 
155.  in  notes. 

(4)  Paton  V.  Winter,  1  Taunt. 
420. ;  and  see  6  East,  309. 

{b)  Rex  V.  Treble,  2  Taunt. 
329.  4  Bla.  Com.  247.  249. 
Master  v.  Miller,  4  T.  R.  325. 330. 

(6)  Saunderson  v.  Symonds,  1 
Brod.  &  B.  426.  Kershaw  v.  Cox, 
3  Esp.  N.  P.  C.  246.  cited  10  East, 
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IX.  How  THl 

PEAIOAMAMCB 
or  A  CONTRACT 
If  AT  BK  tOS- 

PBNDBD  OR 
DBLATBD, 
ALTBRBDy CAN- 
<!BLtBD,  OR 
ANNULLBD, 
RBLBAtBD,  OR 
BXCUIBD  PBR- 
rORHANCB. 

Of  the  admb- 
fiibilit/  c£  parol 
evidence  to  affect 
a  cootnct. 


quently  give  the  transaction  an  appearance  of  fraud,  and  the 
proof  as  to  propriety  of,  and  circumstances  under  which  such 
alteration  was  made,  will  always  be  thrown  on  the  party  who 
made  such  alteration.  (1) 

It  is  a  general  rule  of  the  common  law  that  parol  evidence 
cannot  be  admitted  to  contradict,  add  to,  or  vary  the  terms  of 
any  written  instrument ;  for  it  would  be  dangerous  and  incon- 
venient that  matters  in  writing,  made  in  general  advisedly  and 
on  consideration,  and  which  finally  import  the  certain  truth  of 
the  agreement  of  the  parties,  should  be  controuled  or  affected 
by  any  statement  of  parties  to  be  proved  by  uncertain  parol  testi- 
mony (2).  And  the  same  rule  applies  to  all  such  written  agree- 
ments as  are  required  by  the  statute  of  frauds  to  be  in  writing  (3). 


435,  and  15  East,  41 7.  Jacobs  v. 
Hart,  2  SUrk.  N.  P.  C.  45.  Ro- 
biDson  V.  Touray,  1  Maule  &  S. 
217.  Robinson  v.  Tobin,  1  Stark. 
N.  P.  C.  336.  Webber  v.  Mad- 
docks,  3  Campb.  1 .'  Cole  v.  Par- 
kin, 12  East,  471.  Saltwell  v. 
Loudon,  5  Taunt.  359.  Trapp  v. 
Spearman,  3  Esp.  57.  Marson  v. 
Petit,  1  Campb.  82.  Tidmarsh 
V.  Grower,  1  Maule  &  S.  735,  and 
French  v.  Nicholson,  1  Marsh.  72. 
Webber  v.  Maddocks,  3  Campb.  1 . 
Peacock  v.  Murrell,  2  Stark.  558. 
Clark  v.Blackstock,  Holt,  C.  N.P. 
474. 

(1)  Singleton  v.  Buttler,  2  Bos. 
&  Pul.  283.  Johnson  v.  Duke  of 
Marlborough,  2  Stark.  313.  Bui. 
N.P.  255. 

(2)  As  to  admission  of  such 
evidence  in  deeds,  see  Phillips  on 
Evid.  5  ed.  554.  Mease  v.  Mease, 
Cowp.47-  Fitzgibbon,  75.  Coun- 
tess of  Rutland's  case,  5  Rep.  26. 
Buckler  v.  Miilerd,  2  Ventr.  107. 
Tinney  v.  Tinney,  3  Atk.  8.  1 
Wils.  34.  Haynes  v.  Hare,  I  Hen. 
Bla.  659.  Clifton  v.  Walraslev, 
5  T.  R.  567.  Webb  v.  Plummet-, 
2  Barn.  &  Aid.  746.  Doe  Spicer 
V.  Lea,  11  East,  312.  Sellers  v. 
Pickford,  8  Taunt.  3 1 .  The  courts 
will  not  amend  deeds,  6  Taunt.  1 47 > 


In  policies  ofifuurance^  charter- 
parties,  1  Phillips,  561.  Kainea 
V.  Knightly,  Skin.  54.  S.  C.  re- 
ferred to  in  Bates  v.  Grabham,  2 
Salk.  444.  but  mistated.  Weston 
V.  Ernes,  1  Taunt.  1 15.  Uhde  v. 
Walters,  3  Campb.  16.  Leslie  v. 
De  la  Torre,  cited  12  East,  583- 

Promissory  notes  and  hiUs  of  cash, 
Chitty  on  Bills,  6  ed.  47.  372. 
Hoare  v.  Graham,  3  Campb.  57. 
Hogg  V.  Snaith,  1  Taunt.  347. 
Rawson  v.  Walker,  1  Stark. 
N.  P.  C.  361.  Woodbridge  y. 
Spooner,  3  Barn,  k  Aid.  233. 
Tree  v.  Hawkins,  1  Moore  Rep. 
C.  P.  535.  8  Taunt.  92.  S.  C. 
^  Campbell  v.  Hodgson,  1  Gow.  74* 

Other  instruments,  ante.  Phil- 
lips, 562,  3,  6,  8.  White  v.  Wil- 
son, 2  Bos.  &  Pul.  116.  2  Atk. 
383.  Srtyer,  189.  2  Bro.  Ch.  C. 
219.  7  Ves.  218.  5  Rep.  26. 
Greaves  v.  Ashlin,  3  Campb.  426. 
Jeffery  v.  WHilton,  1  Stark.  267. 
Ingram  v.  Lea,  2  Campb.  521. 
Robinson  v.  M'Donnell,  2  Bam. 
&  Aid.  134.  Ramsbottom  v.  Gos- 
den,  1  Ves.  &  B.  165.  Chuan  v. 
Cooke,  1  Sch.  &  Lef.  38,  9.  Lord 
Gordon  v.  Marquis  of  Hertford, 
2  Maddock,  106. 

(3)  Phillips  on  Er.  5  ed.  566. 
Binstead  v.  Coleman,   Bunb.  65. 
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However^  if  it  were  not  necessaiy  (as  in  cases  affected  by  the  ix.  How  tub 

statute  of  frauds)  in  the  first  instance  to  have  the  bargain  re-  " Vcon  A'act 

daced  into  writing,  evidence  of  conversations  subsequent  to  the  mat  bc  sus. 

time  of  making  the  agreement  would  probably  be  admitted,  to  dblatbo, 

shew  that  the  parties  airreed  afterwards  to  vary  the  contract,  or  altbbbd,cak« 

,,  .        1      .  -TT  1  -  '  r         CBLLBD,  OB 

add  some  new  stipulation.     Here  the  written  agreement,  so  lar  annullbd» 
as  it  purports  to  express  the  true  meaning  of  the  parties,  that  is,  ""^ed"  bb- 
down  to  the  time  of  its  being  concluded,  is  not  in  any  manner  tobmancb. 
contradicted  or  impugned ;  but  from  the  proposed  evidence  it 
would  appear  that  they  afterwards  varied  or  added  to  the  con- 
tract, which  is  not  inconsistent  with  any  thing  contained  in  the 
original  agre^ieiYt  (1) :  as  in  case  of  a  contract  to  deliver  bacon 
on  particular  days,  parol  evidence  of  a  subsequent  agreement 
a%  to  the  extension  of  the  time  of  delivery  of  the  bacon  is  ad- 
misdble  (2).     And  parol  evidence  will  be  allowed  to  explain  an 
indefinite  or  immaterial  expression,  or  the  intention  of  the  parties^ 

when  not  clearly  apparent  on  the  face  of  the  instrument,  provided 

the  evidence  is  not  inconsistent  therewith.  (8) 

Parol  evidence  will  alWays  be  allowed  to  contradict  the  terms 
and  drcumstances  under  which  a  contract  was  entered  into, 
dioagh  contrary  to  what  is  expressed  in  the  instrument,  where 
die  consideration  or  stipulation  has  been  illegal^  as  for  simony. 


Parteriche  v.  Powlett,  2  Atk.  383. 
Meres  v.  Ansell,  3  Wils.  275. 
Wain  ▼.  Walters,  5  East,  10. 
Hope  ▼.  Atkins,  1  Price,  143. 
Bartlett  v.  FickersgilU  1  Cox's 
Ch.  C.  15.  Preston  v.  Merceau» 
2  Blak.  1249.  Rich  v.  Jackson, 
4  Bro.  Ch.  C.  515.  6  Ves.  334  ti. 
S.  C.  Gunnis  v.  Erbart,  1  UeD. 
Bla.  289.  Jenkinsou  v.  Pepys^ 
cited  6  Ves.  330.  Hi^inson  v. 
Clowes,  15  Ves.  516.  1  V«9.  & 
B.  524.  Winch  v.  Winchester, 
1  Ves.  &  B.  378.  Ogilvie  v.  Fol- 
jambe,  3  Mer.  53.  2  Mad.  106. 
Povrell  V.  Edmunds,  12  East.  6. 
Warren  v.  Stagg,  3  T.  R.  591. 
Cuffv.  Penn,  1  Maule  &  S.  2L 
Wilson  V.  Hart,  7  Taunt,  295. 
1  Moore,  45.  S.  C. 

(1)  Phillips,  5  ed.  569.  Par- 
teriche  v.  Poivlet,  2  Atk.  384. 
Clinau  7.  Cooke,    1    Scholes    & 


Lef.  35. 

(2)  1  Maule  &  S.  21. 

(3)  See  ante  as  to  construction, 
2  Rol.  Abr.  786.  n.  pi.  1.  Mild- 
may's  case^  ]  Rep.  176.  Lord 
Cromwell's  case,  2  Rep.  76-  Be-< 
dell's  case,  7  Rep.  38.  2  Dyer, 
146  a.  Vernon's  case,  4  Rep.  3, 
S.  P. ;  and  see  King  v.  Langdon, 
8  T.  R.  379.  Craythorne  v.  Swin- 
burne, 14  Ves.  170.  Peacock  v. 
Monk,  1  Ves.  128,  Rexv.  Scam- 
inonden,  3  T.  R.  474.  cited  in 
Rich  V.  Jackson,  6  Ves.  337.  n« 
Goddard*s  case,  2  Rep.  4  b.  Stone 
V,  Bale,  3  Lev.  348.  Hall  v,  Ca- 
zenove,  4  East,  477.  White  v. 
Sayer,  Palm.  211.  Wiggles wortli 
V.  Dallison,  1  Dougl.  20).  Senior 
V.  Arraitage,  Holt,  C.  N.  P,  196. 
Jeffery  \.  Walton,  1  Stark.  267. 
1 4  East,  544.  Coke  v.  Brumniell> 
2  Moore's  Rep.  495. 


144  Of  Contracts  [Ch.  I, 

IX.  How  THB  usury,  compounding  felony,  &c.  (1) ;  and  where  fraud  is  imputed^ 
or  A  coNTKACT  the  party  who  complains  of  the  fraud  may  prove  any  circum- 
f^J  "  *  •*"     stance,  however  contrary  to  the  statement  in  the  instrument,  to 

PBNDED  OR  '  ^  ^  ' 

BBLArvD,         shew  the  fraudulent  nature  of  the  transaction.  (2) 

•ALt  BR  BD,  CAN- 
CELLED, OR  ^   contract  before  breach   may   be   cancelled  or   annulled 

ANNULLED,  .f.ii  .  11  1  /•!. 

RBLEAiED.oR  Cither  in  whole  or  m  part  by  the  mutual  agreement  (either 
EXCUSED  PER.,  express  or  implied)  of  all  the  parties  to  the  bargain  (3),  but 
How  a  contract  ^^^  SO  as  to  afFect  the  rights  of  third  persons  (4) ;  but  it  must  be 
may  be  canceUed  done  With  the  asscut  of  all  parties,  unless,  as  it  frequently  hap- 

orannuUed.  .  .   .      ,  i.     .  j*  •  r      i  •  L 

pens,  the  original  agreement  was  subject  to  a  condition  ot  wiiicn 
one  of  the  parties  alone  can  take  advantage,  and  in  such  cases  it  is 
in  his  power  to  rescind  the  contract  without  the  concurrence  of 
the  other  contracting  party,  as  in  the  case  of  a  sale  of  goods,  condi- 
tioned that  they  might  be  returned,  if  the  seller  did  not  like  them, 
.&c«  (5).  Or  in  case  of  breach  of  a  covenant  of  which  the  landlord 
aUme  can  take  advantage  (6).  And  in  case  of  sales  by  auction,  the 
contract  is  not  complete  till  tlie  hammer  has  been  knocked  down, 
and  before  that  time  a  bidder  may  always  retract  his  bidding  (7)- 
The  obligation  to  perform  a  contract  may  also  be  rescinded  or 
discharged  by  the  wrongful  act  of  the  party  in  whose  favour  it  was 
to  have  been  performed,  as  where  the  performance  of  one  party 
is  made  to  depend  upon  a  certain  standard  or  measure  which  the 
other  destroyed,  and  so  rendered  an  estimate  impracticable,  the 
former  is  thereby  discharged  (8).  And  a  simple  contract  may  be 
rescinded  or  discharged  by  the  negligence  or  default  of  the 
other  party  to  perform  his  part  of  the  contract,  at  the  option  of 
the  party  for  whom  the  performance  should  have  been  made, 

■^ .  -BIIB  ■■-■  I      W^  m^  I    MM    »        g      II       I  *  -  I  - 

(1)  See  ante,  Bucliler  v.  Mil-  (4)  Pleasant  v.  Benson,  14  East, 
lerd,  2  Vent.  107.  Collins  v,  234.  Bac.  Max.  91.  1  Powell 
Blantern,  2  Wils.  347. ;  and  fraud  on  Contracts,  412  to  451.  Smith 
will  avoid  a  deed  if  both  parties  .  v.  Field,  5  T.  R.  402.  2  East, 
are  not  implicated,  ante.  Robens  121 .  2  Bos.  &  Piil.  457.  3  Bos, 
V.  Roberts,  2  Barn.  &  Aid.  370.  &  Pul.  122.     Barnes  v.  Freeland, 

(2)  Bull.  N.  P.  1 73.     2  Barn.     6  T.  R.  80.     Salt  v.  Field,  5  T.  R.  * 
&  Aid.  370.     Filmer  v.  Gott,  4     211. 

Bro.  Pari.  C.  234.  2  ed.     Rex  v.  (5)  Towers  v.  Barrett,  1  T.  R, 

Mattingley,  2  T.  R.  12.     Rex  v.  133.     Weston  v.  Downes,  Dougl, 

Olney,  1  Maule  &  S.  387.     Small  23.     Cooke  v.  Murston,    1   New 

V.Allen,  8T.  R.  147.      Phillips  Rep.  351.;  and  see  Ellis  v.  Mor^ 

on  Evid.  5  ed.  558.     Clarkson  v.  timer,  1  New  Rep.  257. 

Hanway,     2  P.  VVms.    203.      2  (6)  4  Bar.  &  Aid.  401. 

Schvalles  &  Lef.  501.  (7)  Pfeyne  v.  Cave,  3  T.  R.  148. 

(3)  See  Long  on  Contracts  of  (8)  2  Taunt.  150.     Knatchbull 
Sale,  135.  v.  Grueber.  3  Merivall.  124. 
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as  where  die  perfonnance  of  one  contracting  party  depends  upon  ix.  How  thr 
the  other's  perfonnance  of  an  act,  as  furnishing  materials,  for  or  YcoiTAact 
which  no  time  is  limited,  the  former  may  abandon  the  contract  ^at  bb  ius- 
in  case  of  mireasonable  deli^  (I) ;   or  by  partial  failure  in  dh.atbo*,'^ 
the  consideration,  as  where  ffoods  do  not  answer  the  sample,  ^ltekid;  can* 

-l_  1  t  %  1  .»  -..^   CILLKD,  OR 

tney  may  be  returned  to  the  vendor,  or  notice  thereof  ^en  if  annulled, 
they  be  bulky  («).  And  if  a  contract  of  sale  is  concluded  by  the  ""^^'^'J.^J" 
paymeDt  of  earnest^  and  the  purchaser  on  the  commodity  being  toimance. 
tendered  rduses  to  receive  it,  whereupon  the  seller  requests  him  to 
sell  it  for  him,  whidi  he  agrees  to  do^  this  amounts  to  a  waiver 
of  the  original  contract  (3) ;  and  if  no  such  request  be  made, 
and  the  seller  take  the  commodi^  back  again,  it  seems  that  he 
may  av«nd  the  contract,  and   the  seller  in  a  reasonable  time 
afterwards  is  allowed  to  sell  it  to  another  person.  (4) 

The  party,  however,  who  would  rescind  the  contract  must^  in 
all  cases,  do  so  within  a  reasonable  time  (5).  Where  a  horse  is  sold 
with  a  month's  trial,  the  vendee  may  rescind  the  cpntract  at  the 
end  of  the  month,  though  in  the  interim  he  was  desired  by  the^ 
vendor  to  return  him  on  his  saying  he  disliked  the  price  (6). 
And  where  goods  are  sold  in  the  city  of  London  by  a  broker  to 
be  paid  for  by  a  bill  of  exchange^  the  seller  has  a  right  to  cancel 
the  contract  within  a  reasonable  time,  if  he  is  not  satisfied  with 
the  sufficiency  of  the  buyer  (7)«  But  to  rescind  a  contract,  and 
treat  it  as  whoDy  determined,  both  parties  must  be  placed  ip  the 
same  situation  as  they  were  before  the  contract  was  made;  and 
therefore^  where  the  party  wishing  to  put  an  end  to  the  contract 
lias  derived  any  benefit  from  it  to  the  detriment  of  the  other 
parQr,  he  cannot  rescind  it  so  as  to  treat  it  as  wholly  determin- 
.  ed  (8).    There  are,  however,  some  cases  where  the  parties  need 


(1)  2  Taunt.  325.  n. 

(2)  See  post. 

(3)  Gomery  v.  Bond^  3  Maule 
&  3.  378. 

(4)  Langfort  v.  Administratrix 
of  Tyler,  1  Saik.  113.  Hinde  v. 
Whiiehouse,  7  East,  571.  Giles 
V.  Edward,  7  T.  R.  181.  ace. 
Greaves  v.  Ashlin,  3  Campi).  426. 
Serob.  cont. 

(5)  Dr.  Compton's  case,  IT.R. 
136.  Fisher  V.  Samuda,  1  Cnmpb. 
190.  193.     Hopkins  v.  Appleby, 

VOL.  III. 


1  Stark.  477.  Okell  v.  Smith,  1 
Stark.  i07.  Langfort  v.  Admini- 
stratrix of  Tyler,  1  Salk.  113. 
Hinde  v.  Whitehouse,  7  East,  57 1 . 
Adam  v.  Whitehouse,  573.  Rowe 
V.Osborne,  1  Stark.  140. 

(6)  Ellis  V.  Mortimer,  1  Ne\^ 
Rep.  257. 

(7)  Hodgson  v.  Davics,  2 
Campb.  530. 

(8)  Hunt  V.  Silk.  5  Eas^  45. 
Gile3  V,  Edwards.  7  T.  R.  181. 
Salmon  r.  Watson,  4  Moore,  73. 
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not  be  placed  in  such  situation ;  as  where  a  party  under  an 
agreement  to  purchase  some  premises  took  possession  of  them^ 
and  the  vendor  before  the  sale  was  complete  turned  him  out, 
there  a  court  of  equity  held  that  the  vendee  was  not  bound  to 
complete  the  agreement  (1).  And  if  a  party  rescinds  a  contract 
by  reason  of  the  total  non-performance  of  it  by  the  other  party, 
he  may  recover  back  any  money  he  may  have  paid  under  it,  pro- 
vided he  has  done  nothing  which  can  be  considered  as  an  execu- 
tion of  his  part  of  the  contract  (2).  And  if  money  be  paid  on  a 
consideration  which  happens  to  fail>  it  may  be  recovered  back  as 
money  had  and  received  (3) :  as  if  money  be  paid  for  the.  future 
maintenance  of  a  bastard  child  not  born,  in  the  event  of  its 
death,  and  the  payee  incurring  no  expencc,  the  money  may  be 
recovered  back.  (4) 

How  a  contract        'pjj^  obligation  to  perform  a  parol  contract  may  be  rescinded 

may  be  dischariK-  ,  o  r  r  «  j        • 

ed  by  accord  and  or  satisfied  by  the  accord  of  both  parties  after  breach,  and  satis- 
totiffaiKfon.        faction  made  in  pursuance  of  such  accord.     A  specialty  before 

broken  cannot  be  rescinded  or  varied,  except  by  matter  of  as 
high  a  nature,  and  not  by  any  accord  or  matter  in  pais :  as  a 
covenant  or  bond  to  pay  a  sum  certain,  or  not  to  assign  a  lease, 
or  not  to  open  a  shop  within  a  certain  distance  of  plaintiff's;  for 
here  the  duty  which  is  certain  takes  its  essence  and  operation 
originally  and  solely  by  the  writing  under  seal,  and  it  must  be 
avoided  by  matter  of  as  high  a  nature,  although  the  duty  be 
.  merely  in  the  peVsonalty  (5).  But  a  deed  after  the  performance 
of  it  has  been  neglected,  and  where  no  certain  duty  accrues  by 
the  deed,  but  a  wrong  or  subsequent  default,  together  with  the 


Morphelt  V.  Jones,  1  Wiis.  100. 
Langfort  y.  AdmiDistratrix  of 
Tyler,  1  Salk.  113.  Greaves  v. 
AshliD,  3  Campb.  426. 

(1)  Knatchbull  v.  Grueber,  3 
Mer.  124. 

(2)  Giles  V.  Edwards,  7  T.  R. 
181.  Hunt  V.  Silk,  5  East,  449. 
2  Burr.  1012. 

(3)  2  Burr.  1012.  Watkins  v. 
Hewlett,  3  Moore,  211.  Town- 
son  V.  Wilson,  1  Campb.  396. 
Stainforth  v.  Suggs,  1  Campb. 
398.  n.  Rex  v.  Martin,  2  Campb. 
268.  Cole  v.  Go wcr,  6  Bast,  1 1 0. 
Mtddleham  v.  Bellamv,  1  Maule 


&S.  310. 

(4)  Watkins  v.  Hewlett,  3 
Moore,  211. 

(5)  Rogers  y.  Payne,  2  Wils. 
276.  S.C.  Bull.  N.  P.  112.  6  Co. 
44.  Roberts  v.  Stoker,  Palmer, 
110.  Sellers  v.  Brickford,  8  Taunt. 
31.  Braddick  v.  Thompson,  8 
East,  344.  .Kaye  v.  Waghorne, 
1  Taunt.  428.  Thompson  v. 
Brown,  7  Taunt.  656.  1  Moore» 
358.  S.  C.  Doe  Gregson  v.  Har- 
rison, 2  T.  R.  425.  Fortescue  v. 
Blagrave,  Styles,  8.  Blenner- 
hasset  v.  Pierson,  3  Ley.  234. 
Hayford  v.  Andrew,  Cro.Eliz.  697. 
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deed,,  ffves  an  action  to  recover  damages  which  are  only  in  the  ^^  ^^  tbe 
personalty  for  such  wrong  or  default;  accord  with  satisfaction  or  a  com  ra  act 
without  deed,  is  a  eood  plea,  for  there  the  satisfaction  is  of  the  ^^^  **  >"^* 
breadi  and  not  of  the  bond,  as  in  a  bond  with  a  condition  (1).  delated. 
So  in  a  covenant  against. an  assignee  for  not  repairing  a  house,  ceIied'^e^"' 
tbe  defendant  was  allowed  to  give  in  evidence  an  accord  between  annulled, 
him  and  piainti£^  and  execution  thereof  in  satisfaction  of  the  want 
of  repairs  (2).  The  mere  consent  of  a  party  to  accept  a  satisfaction, 
without  an  actual  satisfaction,  is  not  sufficient,  the  accord  and  satis- 
isction  must  be  perfect,  complete,  and  executed ;  for  were  it  other- 
wise it  would  be  only  substituting  one  cause  of  action  for  another, 
which  might  go  on  to  any  extent;  and  even  a  performance  of 
part  in  pursuance  of  soch  consent,  and  an  offer  to  perform  the 
rest,  is  not  enough  (3).     The  satisfaction  must  be  a  reasonable 
one,  and  the  acceptance  of  a  security  for  a  lesser  sum  cannot  be 
pleaded  in  satis&ction  of  a  similar  security  for  a  greater,  and  the 
mere  agreement  to  accept  an  unreasonable  satisfaction  will  not 
alter  tbe  case:  as  if  a  man  be  indebted  to  another  in  J^IS,  it  can 
be  no  reasonable  satisfaction  for  the  other  to  receive  only  jffS  (4). 
In  tbe  case  of  a  bond,  indeed,  another  bond  has  never  been  allowed 
to  be  given  in  evidence  as  a  satisfaction  without  a  bettering  of  the 
plaintiflTs  case  (5).     The  reasonable  terms  of  the  satisfaction  must 
indeed  always  depend  upon  the  particular  circumstances  under 
which  it  is  made;  and  cases  frequently  occur,  as  in  insolvency, 
where  the  payment  of  a  lesi^  sum  than  the  original  demand,  accord- 
ing to  an  agreement  with  other  creditors,  has  been  held  a  good 
satis&ction  of  such  demand  (6).     And  satisfaction  must  be  made 
to  tbe  whole  of  the  original  demand ;  and  a  party  will  not  be  dis* 
charged  upon  performance  of  a  satis&ction  to  part  of  such  de- 


(1)  Anon.  Cro.  Eliz.  46.  Com. 
Dig.  Accord,  A  1.  Preston  v. 
Christmas,  2  Wiis.  86. 

(2)  Blake's  case,  6  Rep.  43  b. 
Cro.  Jac.  99.  S.  C.  Rogers  v. 
Payne,  2  Wils.  276.  Yelv.  124. 
9  Rep.  77.  Russel  v.  Russel,  3 
Lev.  169. 

(3)  Pejtoe  s  case,  9  Rep.  79  b. 
BabtoD  v.  Baxter,  Cro.  Eliz.  304. 
Crsuley  v.  Hillary,  2  Maule  &  S. 
122.  2Leon,110.  6T.R.  176,7. 
and  see  2  Brod.&B.36.  Bac. 
Abr.  dt.  Accord. 

(4)  Climber  v.  Warre,  Straoge, 


426.  Fitch  v.  Sutton,  5  East's 
Rep.  230.  Crauley  v.  Hillary,  2 
Maule  &  S.  122. . 

(5)  Manhood  v.  Crick,  Cro.Elis. 
716.  Cro.  Car.  85.  Lovelace  v. 
Cocker,  Hob.  68,  69.  S.  P.  Lynn 
V.  Bruce,  2  Hen.  Bla.  3 1 7.  IVci- 
ton  V.  Christmas,  2  Wils.  86. 

(6)  Cro.  Eliz.  716.  Hob.  68, 9. 
Cro.  Car.  85.  Pinnel's  case,  5 
Rep.  117a.  Kearslake  v.  Morgan, 
5  T.  R.  513.  Boothbey  v.  Sow- 
den,  3  Campb.  N.  P.  1 75.  Knight 
v.  Cox,  Bull.  N.  P.  153.  11 
390.    2M.  &S.  120. 
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How  t  contract 
inaybedischai]^* 
ed  by  release. 


mand,  the  residue  remaining  unperformed  (1) :  but  accord  with 
satisfiiction  by  one  defendant  and  copartner ^  is  a  bar  to  any  action 
against  the  other  partners.  (2) 

When  a  bond  or  other  security  under  seal,  or  of  record,  has 
been  accepted  in  satisfaction  of  a  simple  contract,  then  the  latter 
is  merged  in  such  higher  security,  and  no  action  can  be  sup- 
ported for  the  non*performance  of  the  simple  contract  (S) ;  unless 
such  new  security  be  void  on  account  of  usury,  &c«  (4) ;  or  under 
the  annuity  act,  &c.,  in  which  cases  the  party  may  proceed  on 
the  simple  contract  if  valid  (5).  The  taking  a  collateral  security 
of  an  higher  nature,  not  intended  to  merge  the  inferior  one^ 
does  not  preclude  the  creditor  from  suing  on  the  first  contract, 
though  judgment  may  have  been  obtained  on  such  collateral 
security.  (6) 

A  deed  cannot  be  released  or  discharged,  unless  by  an  instru- 
ment of  the  same  or  a  higher  nature,  or  by  operation  of  law, 
and  this  rule  holds  either  before  or  after  breach  (7)  ;  but  a  simple 
contract  may,  previously  to  the  breach  of  it,  be  released  or  dis- 
charged by  the  parol  consent  of  both  parties^  but  after  breach, 
if  the  party  for  whom  the  contract  was  to  have  been  performed 
does  not  rescind  it,  but  insists  on  the  performance,  the  other 
party  cannot  be  released  or  discharged  from  the  performance  of 
the  contract,  unless  by  operation  of  law  or  by  deed^  as  a  release 
under  seal,which  merges  the  simple*contract  in  it  (8).     Bills  of 


'   (1)    Walker    v.    Seaborne,    1 
Taunt  526.    5  East,  230. 

(2)  9  Rep.  70  b. 

(3)  Cro.  Car.  415.  Bac.  Abr. 
Debt,  G. 

(4)  I'Saund.  295  a.  Cro.  Eliz. 
20.  6  East,  241.  Bull.  N.  P. 
182.  Co.  Lit.  172.  Cro.  Eliz. 
920.    Stra.  1042. 

(5)  1  Saund.  295  a.  Cro.  Eliz. 
20.    6  East,  241. 

(6)2Leon,110.  6T.R.176,7. 
Braddich  v.  Thompson,  8  East, 
344.    3  East,  251. 

(7)  Braddich  v.  Thompson,  8 
East,  344.  Sellers  v.  Bickford,  8 
Taunt.  31.  1  Moore,  460.  S.  C. 
Thompson  v.  Brown,  1  Moorq, 
358.     7  Taunt.  656.  S.  C.    Cord- 


went  V.  Hunt,  2  Moore,  660. 
Littler  v.  Holland,  3  T.  R.  590. 
Doe  Gr^son  v.  Harrison,  2  T.  R. 
425.  Fortescue  v.  Brograve, 
Styles^  8.  Blennerhasset  v.  Pier- 
.  son,  3  Lev.  234.  Haybord  v. 
Andrews,  Cro.  Eliz.  697. 

(8)  Fitch  V.  Sutton,  5  East, 
230.  Rozal  v.  Jiampen,  2  Mod. 
43.  Edwards  v.  Weeks,  id.  259* 
Langden  v.  Stokes,  Cro.  Car.  383. 
May  V.  King,  Cases  K.  B.  538. 
Vin.  Abr.  tit.  Release.  Com.  Dig. 
tit.  Pleader.  2  G.  13  et  tit.  Ac^ 
tion  on  the  Case  in  Assumpsit,  G. 
Heathcote  v.  Crookshanks,  2  T.R. 
24.  Kearslake  v.  Morgan,  5  T.  R. 
514.    Lovat  V.  Parsons,  Cowp.  6 1 . 
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exdiange  however  are  excepted  from  this  rule^  and  a  party  may  i^*  ^o^  ^u' 
berdeased  by  the  express  verbal  assent  of  the  holder  (1);  a  ofacontkact 
rdease  may  be  made  to  a  port  of  a  claim,  without  discharcrinfir  ^^^  "'  *"*- 
the  remainder  (2) ;  and  if  there  are  two  or  more  obligees,  a  re-  oblatsd, 
lease  by  one  will  be  a  bar  to  ^  (3) ;  so  if  there  are  two  or  more  cELiD*°o'R^"" 
oUi^rsy  a  release  to  one  is  good  for  the  other,  whether  the  annulled, 
bond  be  joint  (4)»  or  joint  and  severdl  (B),  for  there  is  but  one  excused'pkrI 
doty  extending  to  all  the  obligors,  and  therefore  a  discharge  of  roRMANcs. 
one  is  a  discharge  of  all. 

A  release  by  operation  of  law  is  where  the  right  and  obliga-^ 
tion  unite,  as  if  a  feme  obligee  take  the  obligor  to  husband^ 
this  is  a  release  in  law  (6) ;  so  if  there  be  two  femes  obligees,  and 
the  one  takes  the  debtor  to  husband  (7) ;  and  again,  if  tw«  be 
bottnd  in  an  obligation  to  a  feme  sole,  and  she  takes  one  of  them  ' 

to  husband,  and  the  other  dies,  the  wife  shall  not  have  an 
action  against  the  obligor  (8).  And  where  the  obligee  in  a  joint 
imd  several  bond,  made  one  of  two  obligors  his  executor,  who" 
administered  and  died,  it  was  holden(9),  that  the  surviving 
obligor  was  discharged ;  for  a  personal  action  once  suspended  by 
the  Yolontary  act  of  the  party  entitled  to  it,  is  for  ever  gone 
and  discharged;  so  where  the  ol^ligee  in  a  joint  and  several 
bond,  made  <me  of  two  obligors  his  executor  with  others  (10), 
and  the  obligor  administered  himself,  it  was  holden,  that  the 
action  was  discharged  as  to  all  the  oUigors.  But  if  A,  and  B. 
are  jmntly  and  severally  bound  in  an  obligation  to  C,  and  A. 
makes  C.  and  D.  his  executors,  C.  refuses,  and  D.  administei*s, 
and  afterwards  C.  makes  D.  his  executor,  D.  as  executor  of  C. 
may  maintain  an  action  on  the  bond  against  B*  (11);  for 
when  the  obligor  makes  the  obligee  and  another  executors, 
and  the  obligee  refuses,  the  debt  is  not  released  or  discharged, 
and  the  obligee  or  his  executor  may  sue  for  the  debt,  but  it  is 
odierwise^  if  the  obligee  administers  (12).  So  a  guarantee  is  dis- 

(1)  Chitty  on  Bills,  189,  and        (8)  21  H.  7.  30. 

notes.  '   (9)  Dorchester  v.  Webb,  Sir  W. 

(2)  2   Rol.  Abr.  413.  Jones,  345.  3d  resolution. 

(3)  2   Rol.   Abr.  410.    1.  47.  (10)  Cheetham  v.  Ward,  1  Bos. 
Bayley  v.  Loyd,  7  Mod.  250.  &  Pul.  630. 

(4)  2  Rol.  Abr.  412.  G.  pl4.  (11)  Dorchester  v.  Webb,  Sir  W. 

(5)  Id.  pi.  5.     1  Inst.  232  a.  Jones,  345.    Rawliuson  v.  Shaw, 

(6)  1  Inst.  264  b.  3  T.  R.  557. 

(7)  1  Id.  ibid.                   "  (12)  Id.  ibid.' 
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IX.  How  TBB    charged,   if  party  giiaranteeiog    third    person    becomes    hb 
or  A  CONTRACT  partner  (1) ;  where  there  is  no  obligation  there  can  be  no  righty 

and  this  operation  of  law  will  not  then  take  effect,  as  where  a 
man  on  the  day  of  his  marriage  gave  a  bond  to  the  woman 
to  whom  he  was  to  be  'married,  by  which  he  stipulated, 
that  his  representatives  should,  within  twelve  months  after  hb 
death,  pay  to  his  widow  or  her  representatives  a  sum  of  monej^ 
and  the  marriage  took  place,  and  afterwards  the  husband  died, 
whereupon  the  widow  brought  an  action  against  the  representa^- 
lives  of  the  husband  on  the  bond,  and  it  was  holden  that  the 
marriage  did  not  operate  as  a  release  of  the  debt,  the  bond  not 
being  payable  during  the  lifetime  of  the  obligor,  nor  until 
twelve  months  after  his  death  (2).  A  covenant  not  to  sue  will 
not  operate  as.  a  release  in  its  own  nature,  but  only  by  con- 
struction to  avoid  circuity  of  action  (3) ;  hence,  if  the  obligee  of 
a  bond  covenant  not  to  sue  one  of  two  joint  and  several  ob^gors, 
and  if  he  do,  that  the  deed  of  covenant  may  be  pleaded  in  bar, 
he  may  .still  sue  the  other  obligor  (4).  And  where  a  bond  was 
conditioned  that  the  obligor  should  indemnify  the  obligee  from 
all  sums  of  money  the  latter  should  pay  on  the  accoimt  of  the 
obligor,  before  the  execution  of  the  bond  the  following  memo- 
randum was  indorsed  on  it,  viz.  that  the  obligee  hath  given  an 
undertaking  not  to  sue  upon  the  bond,  until  after  the  obligor's 
death ;  it  was  holden  that  the  memorandum  was  to  be  taken  as 
part  of  the  condition,  and  consequently  that  the  bond  was 
payable  only  by  the  representative  of  the  obligor  after  his 
death. (5) 


How  obligation 
to  perfonn  a 
contncc  may  be 
discharged  by 
iitterfereoce  of 
legislature. 


Contracts  may  also  be  annulled  by  the  subsequent  act  of  the 
legislature,  but  if  the  interference  of  the  legislature  extend  no 
further  than  to  make  a  part  of  the  thing  contracted  fi>r  illegal, 
the  agreement  will  continue  to  be  binding  as  to  the  residue,  and 
a  court  of  equity  will  enforce  the  performance  of  it.  (6) 


(1)  2  Moore,  393. 

(2)  5T.  R.  381. 

(3)  Deanv.NewhaU,8T.R.168. 

(4)  Id.  ibid.  Hutton  ▼.  Eyre, 
6  Taunt.  288.  I  Selw.  N.  P.  561 ,. 
and  note  38.  Fitzgerald  v.  Trant, 
1 1  Mod.  254.  Lacy  v.  Kynaston, 
Holt's  Rep.  178.  I  Ld.  Raym. 
6P0.     12  Mod.  551.     1  Rol.  Abr. 


939  1.  pi.  2. 

(5)  Burgh  V.  Preston,  8  T.  R. 
483. 

(6)  8  Mod.  51.  5  Bix>.  P.  C. 
269.  2  P.  Wins.  218.  2  Eq.  Ca. 
Ab.  26.  Ca.  Chanc.  66.  and  3  Bro. 
P.  C.  389. ;  as  to  suspension  of 
contracts  by  interference  of  legis- 
lature, or  act  of  God,  Ike.  see  ante. 
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A  par^  may  be  excused  the  perfonnaiice  of  a  contract,  either  ^'  How  niE 
where  the  consideration  for  his  performance  is  illegal  or  defec-  or  a  contract 
tive,  or  has  totally  or  partially  failed     We  have  befoiie  con-  matebiui- 
sidered,  what  amounts  to  an  illegal  or  a  defective  considera-  oklatbo, 
Cion  (1).    There  appears  a  distinction  relative  to  the  excuse  of  cttLMT^'a*^"' 
performance  of  contracts  void  by  statute^  and  those  void  by  the  annulled, 
common  law.   If  a  statute  renders  void  a  deed  or  contract,  (either  ewijshj'pbr- 
by  express  words  or  impliedly,  as  where  it  imposes  a  penalty  on  roRMANCB. 
a  party  entering  into  it,  but  not  expressly  saying  the  contract  Sy'Jn^'fi^e 
shall  be  void)  (2),  the  performance   of  every  part  thereof  is  of  cousideratioii 
excused,  for  the  law  must  receive  its  full  operation  and  avoid  the  ^rfwa^t^m 
whole ;  but  at  common  law,  where  the  several  parts  of  an  agree-  contract.         ^ 
ment  are  in  their  nature  distinct  and  divisible,  only  so  much  as  ^^^  '^    ^'^ 
is  unlawfol  will  be  rejected,  and  the  rest  must  be  performed  (8). 
But  at  common  law,  where  the  condition  of  a  bond  or  a  contract 
is  entire  and  incapable  of  separation,  and  the  whole  be  against 
law^  it  is  void,  and  no  part  should  be  performed.  (4) 

Where  one  party's  performance  of  a  contract  depends  upon  Failure  of  coa- 
the  other's  performance,  which  the  latter  neglects  and  wholly  J|^J[!!2^nMnw 
ikils  in,  then  there  can  be  no  doubt  but  from  the  nature  of  l>7  the  other 
the  contract  the  former  is  excused  the  performance  till  the  latter  ^"^^' 
complies  with  the  terms  of  the  contract  (5) ;  and  this  rule  ap- 
pears the  same  at  law,  where  the  party  only  partially  performs  the 
contract  for  the  performance  of  a  particular  and  one  entire  act, 
for  it  is  a  rule  of  law  that  an  entire  contract  cannot  be  apportioned* 
Therefore  the  delivery  of  part  of  a  commodity  sold  under  a  sale 
of  the  entire  commodity,  as  in  the  case  of  the  sale  of  an  engine 


(1)  Ante,  78  to  103. 

(2)  BeDsiejr  v.  Bignold,  5  Barn. 
&  Aid.  ante.  84. 

(3)  Ante,  86.  Newman  v.  New- 
man, 4  Maule  &  S.  66.  1  Saund. 
66  (a)  note  1 .  2  Bro.  C.  P.  381 . 
R.  V.  Yale,  S.  C.  5  Vin.  99.  pL  9. 
MS&  2  Ld.  Raym.  1459.  Ches- 
man  v.  Naiabj,  Hob.  14.  Nor- 
ton v.  Sims,  S.  C.  Mod.  856,  7. 
pL  1175.  3  Rep.  83  a.  Twyue^s 
case,  and  Mordel  ▼.  Middleton, 

1  Vent.  237.     Salmon  v.  Watson, 
4  Moore's  Rep.  73.    1 1  Rep.  27  b. 

2  Burr.  1077.   1082.     1  Campb. 
347.     Ledger    v.  firoes,   Peake, 


C.  N.  P.  21 6.     Wiffen  v.  Robert, 

I  Esp.  C.  N.  P.  26 J .  Fleming  v. 
Simpson^  1  Campb.  40.  n.  Robin- 
son V.  Bland,  2  Burr.  1077.  1 
Black.  234.  Petrie  v.  Hannay, 
3  T.  R.  418.      Gaskcll  v.  King, 

II  £ast,  165.  Bigg  v.  Shuttle- 
worth,  13  East,  87.  Howe  v. 
Svnge,  15  East,  440.  Readshaw 
v.'  Balders,  4  Taunt.  57.  Fuller 
v.  Abbott,  4  Taunt.  105. 

(4)  Id.  ibid. 

(5)  See  KnatchbuU  v.  Grueber, 
3  Mer,  137.  where  the  strictest 
performance  is  held  necessary. 
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IX.  How  TBS 
PXKrOKMAMCB 
or  A  COWTaACT 
MAT  Bl   8U8- 
rBNDBD  OR 
DBLATED, 
ALTBKBD,  CAN- 
CBLLBD,  OR 
ANNULLBD, 
RBLBAIBD,  OR 
EZC08BD  PBR- 
rORMANCB. 


where  the  seller  only  deliver;  a  part^  as  the  wheels^  &c.,  does 
not  vest  a  right  of  action  in  the  seDer  for  the  price,  before  the 
delivery  of  the  residue  (1).  And  if  a  man  contract  to  build  a 
house  for  a  certain  sum^  the  mere  putting  together  a  quantity  of 
brick  and  timber  in  the  shi^  of  a  house  which  should  fall  down 
the  next  day,  he  cannot  be  said  to  iiaVe  don6  the  stipulated  work 
according  to  his  contract)  and  that  he  has  a  right  to  the  sum 
iigreed  upon.  (J2) 

iSui  it  seems  that  though  a  pardal  fidlure  of  the  Consideration  of 
an  entire  contract  should  take  place,  so  as  in  the  first  instance  to 
excuse  the  performance  of  the  other  party's  contract ;  yet  if  the 
latter  accepts  any  benefit  whatever  from  the  consideration  in  part 
performed,  or  in  anywise  acquiesces  in  and  sanctions  the  non- 
performance of  the  residue  of  the  consideration,  he  will  not  be 
excused  the  performance  of  his  contract,  though  the  other  party 
may  have  subjected  himself  to  liability  to  a  cross  action  for  the 
non-performance  of  such  remainder  of  the  conkideratioh.  Ther^ 
fore,  if  the  consignee  of  goods  accepts  any  benefit  by  the  car* 
riage,  he  cannot  defend  himself  for  the  payment  of  fireight,  on 
the  ground  that  the  goods  have  been  damaged  by  the  master  in 
carrying  them,  although  the  damage  exceed  the  amount  of  the 
freight  (S).  So,  if  several  articles  be  purchased  as  an  entire 
bargain,  and  the  vendor  only  delivers  a  part,  and  the  purchaser 
accepts  such  part,  he  must  pay  for  the  same,  and  bring  his  cross 
action  for  non-delivery  of  the  residue  (4).  And  if  a  man 
contract  to  erect  a  building  according  to  a  specific  model,  and 
<6rects  a  building  varying  firom  the  plan,  he  could  hot  recover 
for  the  work  bestowed  therein ;  but  if  the  party  for  whom  the 
building  was  to  be  erected  stood  by  and  saw  the  work  proceedings 
it  would  be  considered  as  an  acquiescence  on  his  part  to  pay  for 


(1)  Waddington  v.  Oliver,  2 
New  Rep.  61 .  Walker  v.  Dixon, 
2  Stark.  281.  SymOtids  v.  Carr, 
^Cainpb.  361. 

(2)  Ellis  V.  tiamlin,  3  Taunt. 
52.  and  per  he  Blanc,  J.  in  7 
East,  485. ;  and  see  Liddard  v. 
Lopes,  10  East,  526.  530. 

(3)  Shields  v.  Davis,  6  Taunt. 
65.  Earns  worth  v.  Garrard,  1 
Campb.  38.  1 90.    Tye  v.  G Wynne, 

2  Campb.  347.     4  Campb.  119. 

3  Campb.      451.       TemjSle    v. 


M'Lachlau,  2  Bos.  &  Pul.  136. 
Dickson  v.  Clifton,  2  Wilson,  319. 
Champion  v.  Short,  1  Campb.  53. 
Waddmgton  v.  Oliver,  2  Bos.  & 
Pul.  61.  2  Taunt.  2.  14  East, 
486.  X^ufTet  v.  James,  Corroack 
v«  Grillis,  Morgan  v.  Richardson, 
cited  in  7  East,  480, 1 , 2.  1  Campb. 
40.  n.  Solomon  v.  Turner,  1 
Stark.  51.  Burn  v.  Miller,  4 
Taunt.  745. 

(4)  1  Campb.  38.  1 90. 
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the  voik(l).     So^  if  a  party  is  desirous  to  rescind  the  contract  ix.  How  thb 
on  aocoBOt  of  the  failure  of  the  consideration,  he  must  do  so  II^j^qohtka^ 
within  a  reasonable  Urae  after  such  fiufaire  comes  to  his  know-  uky  bb  sus* 
ledger  and  this  should  be  done  by  giVing  notice  to  the  other  dblatbd, 
party  of  the  objection ;  or,  in  th6  case  of  goods  sold  not  answer-  ^"'"'""'^J^^''" 
ing  the  quali^  contracted  for,  by  either  returning  the  goods,  or,  anmvllbd» 
if  bulky,  by  giving  notice  to  die  vendor  (2).     And  a  jury  will  Excufao'pBR- 
determine;,  firom  the  particular  drcumstances  of  the  casei  what  fobmancb. 
is  a  reasonable  time  (S).     Unless  such  notice  or  return  of  the 
goods  be  made,  and  there  be  no  express  warranty,  the  vendee 
will  be  without  remedy  for  the  non-performance  of  the  vendor's 
part  of  the  contract  (4).    And  though  a  party  do  receive  a 
benefit  from  the  performance  of  part  of  the  consideration  of  an 
entire  contract,  and  there  be  a  failure  as  to  the  residue  thereby, 
as  we  have  seen,  subjecting  him  to  the  performance  of  his  part 
of  the  contract,  yet  if  he  give  the  other  contracting  party  notice 
that  he  objects  to  such  failure  of  the  consideration,  he  will  only 
be  liable  to  perform  so  much  of  his  contract  as  will  be  considered 
an  adequate  remuneration  to  the  other  for  the  part  he  has  per- 
formed (5).     And  it  seems  that  thb  rule  will  hold  where  no 
notice  is  given,  if  the  consideration  be  totally  different  from  that 
agreed  to  be  performed  (6),  or  the  plaintiff  seeks  to  recover  upon 
a  quantum  meruit  {'J)*     And  in  an  action  for  the  non-per- 
formance of  a  contract,  where  there  has  been  a  partial  failure  of 
the  consideration  for  the  performance,  the  defendant  should  ob- 
ject thereto  on  the  ground  of  such  foilure,  either  in  bar  of  the 
action,  or  to  reduce  the  damages,  otherwise  he  would  be  pre- 
vented from  bringing  a  cross  action  against  the  plaintiff  for 
the  non-performance  of  his  part  of  the  contract  (8) 

(l>  Supra^  note.  (d)  Id.  ibid.    BasUn  v.  Butler, 

(2)  Power  v.  Wells,  Cowp.  818.  7  East,  484.  Denew  v.  Deverell, 
Dougl.  23.    Giles  V.  Edwards,  7    3  Campb.  45 1 . 

T.  K.  181.     Hant  V.  Silk»  5  East,  (6)  Basten  v.  Butler,    7  East, 

449.    Cooke  ▼.  Mlmstone,  1  New  484.     Famsworth  v.  Garrard,  1 

Rep.  351.      Towers  v»  Barrett,  Campb.  38.    Temple  v.  M'Laucb- 

1  T.  R.  136.    Fisher  v.  Samuda,  Ian,  2  New  Rep.  136. 

1  Campb.  190.    Rowe  v.  Osborne,  (7)  Basten  v.  Butler,   7  East, 

1  Stark.  140.     Kist  v.  Atkinson,  484.     Otrell  v.  Smith,    I   Stark. 

2  Campb.   193.     4  Esp.  95,  6.  107.    Kist  v.  Atkinson,  2  Caiiipb. 
1  Stark.  107.  63.    Fisher  v.  Samuda,  1  Campb. 

(3)  Rowe  V.  Osborne,  1  Stark.  190.  Famsworth  v.  Garrard,  id. 
140.  Orrell  v.  Smith,  I  Stark.  38.  Denew  v.Daverell,  3  Campb. 
108.     ISalk.  113.  451. 

(4)  Vide  note  (2).  (8)  Fisher  v.  Samuda,  1  Campb. 
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DC.  How  Tu(  Wherfrthere  is  s  partial  failure  as  totbe  conuderation,  courts 
MBrociiANcc  Qf  equity  will  in  some  cases  relieve  a  party  from  the  perform- 

OF  A  COUTRACT  m        »f  r         #  r 

MAT  IB  sus-  ance  bf  the  residue,  iK>  as  to  entitle  him  to  tlie  full  benefit  of  the 
DSLATBD  *  contract,  by  compelling  the  other  party  to  take  a  compensation 
xLTteiiBDyCAH.  in  lieu  of  such  performance  of  the  residue.  (1) 

CBLL'BD,  O'k 
AMXULLSD, 

RBLfeAtsD,  0R  \^^  haTe  seen  that  where  the  law  creates  a  duty  or  charge,  and 
roRMANCB.  the  party  is  disabled  to  perform  it  without  any  default  in  him, 
When  excused  and  faadi  no  remedy  over,  there  the  law  will  excuse  him,  but 
(mpnid^bUity.    ^hen  the  party  by  his  own  contract  creates  a  duty  or  charge 

upon  himself,  he  is  bound  to  make  it  good,  notwithstanding 
any  inevitable  accident,  because  he  might  have  provided  against 
it  by  his  contract  (2),  and  in  the  latter  case  he  will  be  liable  in 
damages  for  the  non-performance  of  it;  as  where  the  defendants 
contracted  to  carry  thcf  plaintiflfs  goods  from  Liverpool  to  In- 
born, and  on  the  vessels  arriving  at  Falmouth  in  the  course  of 
her  voyage  an  embargo  was  laid  on  her,  '*  nntil  the  further  order 
of  council,"  it  was  held  that  such  embargo  only  suspended,  but 
did  not  dissolve  the  contract  between  the  parties,  and  that  even 
after  two  years,  when  the  embargo  was  taken  off,  the  defendants 
were  answerable  to  the  plaintiff  in  damages  for  the  non-perform- 
ance of  their  contract,  for  they  ought  to  have  provided  against 
it  (3).  A  freighter  who  covenants  generally  to  load  a  cargo> 
and  is  prevented  from  so  doing  by  the  prevalence  of  the  plague> 
is  liable  on  his  covenant,  though  the  performance  of  it  be  neces- 
sarily suspended  (4).  And  if  a  man,  for  a  valuable  consideration^ 
undertake  to  do  an  impossible  or  improbable  act,  an  action  will 
nevertheless  lie  against  him  for  the  non-performance*  (5) 


190.    Temple  v.  M'Laucblan.  2 
New  Rep.  141.    Kist  v.  Atkinson, 

2  Caropb.,  63. 

(1)  See  Knatchbull  v.  Grueber» 

3  Mer.  140.  1  Maddox,  153. 
(2)  Ante  100.  De  Silvale  v.  Ken- 
dall, 4  Maule  &  S.  37.  Paradine 
V.  Jane,  Aleya,  27.  Besle  v. 
Thorn  psoD,  3  Bos.  &  Pul.  420. 
Atkinson  v.  Ritchie,  10  East,  533. 
Dyer,  33  a.  E,  20.  and  129  H.  8. 
C.  B.  Monk  V.  Cooper,  Stra. 
763.  2  Ld.  Raym.  1477.  S.C. 
1  T.R.310.  2 Rep. Temp. North, 
219.  Amb.  619.  3  Anstr.  687. 
18  Ves.  jun.  115.    3  Anstr.  C87. 


Com.  Rep.  627.  6  T.  R.  650. 
4  East,  42.  546.  Barker  v.  Hodg* 
son,  3  Maule  &  S.  267.  5  T.  R. 
215.  242.  2  Campb.  6.  2  Hen. 
Bla.501. 

(3)  Hadley  v.  Clarke.  8  T.  R- 
259. ;  see  Toulav  v.  Hubbard,  3 
Bos.  &  Tul.  291.  4  East,  42. 
546. 

(4)  Barker  v.  Hodson,  3  Maule 
&  S.  267. 

(5)  Thbrnborough  v.  Whitaker, 

2  Ld.  Raym.  1 1 64.     6  Mod.  305 . 

3  Salk.  97.  1  Vent.  269.  1  Wils. 
295.  I  Lev.  HI.  2  Keb.  569. 
Ante  1 00. 
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WhfQ  tjiere  has  been  a  JruMsd  coraiiiitt€td  upon  either  of  ihe  tx.  Hovtb* 
contnictiiig  parties,  or  of  third  persons,  courts  of  law  as  well  as  IVacontHIqt 
^qiiitf  will  relieve  a  party  in  the  performance  of  the  contract  (1);  *<^^  ■*  *V8. 
and  even  in  records,  deeds,  and  other  specialties,  parol  evi-  dblat»d, 
dence  wfll  be  admitted  to  shew  their  invalidity  through  a  frau-  cH^^o^^^' 
dalent  transaction  (2) ;  but  the  objection  must  come  from  a  annulled^ 
penoQ  neither  party  nor  privy  to  the  fraud,  for  no  peroon  can  "cut^;;;^. 
alledge  his  own  fraud  in  order  to  invalidate  his  own  deed  (3);  ronMAMCB. 
but  frand  will  constitute  an  objection,  though  it  was  committed  ^^^^^ 
by  an  agent  for  his  principal,  who  took  no  part  in  it,  as  the  peifenmnct  of 
latter  is  civilly  responsible  for  the  acts  of  the  former  (4)  •    It  is  a  ^""^'^"^ 
mle  that  no  part  of  a  Jraudtdent  transaction  cau  be  supported, 
except  where  a  consideration  has  been  given,  in  consequence  of 
which  the  parties  cannot  be  replaced  in  the  Same  situation ;  in 
cases  of  fraud,  the  whole  transaction  is  undone,  and  the 


parties  r^laced  in  their  former  situation.  (5) 

Fraud  may  be  divided  into  four  species:  1.  Actual  fraud 
arisic^  fit>m  facts  and  circumstances  of  imposition.  '2*  Fraud 
which  is  apparent  from  the  intrinsic  nature  and  subject  of  die 
bargain  itself.  3.  Such  as  arises  from  the  circumstances  a^d 
condition  of  the  contracting  parties.  4.  Such  as  may  be  col- 
lected from  the  nature  and  circumstances  of  the  transaction,  as 
bring  an  imposition  on  others  not  parties  to  the  fraudulent  agre^ 
went  (6).  The  Jlrst  branch  of  this  division  comprizes  those  in- 
stances of  fraud  which  arise  from  a  statement  qf  fahdiood^  or 
a  JrauiiAeni  device  to  conceal  the  truths  for  it  is  a  rule  that  each 
of  the  contracting  parties,  if  he  make  any  warranty  or  represen- 
tation, is  bound  to  disclose  faithfully  to  the  other  all  the  material 
circumstances  within  his  knowledge  respecting  the  subject  matter 
of  the  contract,  and  relating  to  such  warranty  and  rqiresenta- 
ticm  ;  and  if  this  be  omitted,  either  from  design,  neglect,  or  acci- 
dent, the  contract  is  invalid  (7):  as  where  the  seller  of  an  estate 


(1)  1  P  Wins.  239.  2  Ves.  155. 
2  Bla.  Com.  309.  Cockahot  v. 
Bennett,  2  T.  IL  1  Campb.  340. 
1  Taunt.  381 .  Cowp.  37.  3  Ves. 
&  B.  42. 

{2}  3  Ves.  &  B,  42. 

(3)  Hawes  v.  Leader,  Cro.  Ifac. 
276.  Yelv.  196.  S.  C.  Roberts 
▼.  Roberts,  2  Bam.  &  Aid.  367. 
Montefiori  r.  Mootefieri,  1  Black. 
.563.     3  Vc8.  &  B.  42. 


(4)  Doe  Waiis  V.  Martin,  4.  T. 
R.  39.  Hill  V.  Gray,  1  Stark.  434. 
6  East,  289.  494.     1  Taunt.  289. 

(5)  Daubenj  v*  Cockbum,  1 
Mer.  643,  4. 

(6)  Newland  on  (Contracts,  352. 

(7)  i'er  Yates,  J.,  2  Bla.  Rep. 
465.  2  P.  Wms.  170.  Dougl. 
260.  1  T.  R.  12.  Skin.  327. 
Newlaud  on  Contracts,  352.  3 
Campb.  155. 
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IX.  How  THE  grossly  misrepresents  the  value  of  it  to  the  purchaser,  the  latter 
or  A  CONTRACT  was  relieTcd  in  equity  firom  the  performance  of  the  bargain  (1) ; 
If  AT  Bt  6U8.     3qJ  j^  seems  that  misrepres^tation,  even  in  a  slight  d^ee,  wiH 


PBNDItl  OR 
DELATED, 


ANNULLED, 
RELEASED,  OR 
EXCUSED  PER- 
FORMANCE. 


relieve  a  party  from  the  performance  of  a  contract  (2).    Even 
cELLED^iii*"'  "*  ctaflfering  about  goods  there  might  be  such  misrepresentation 

as  would  set  aside  a  contract^  and  particularly  when  the  misre^ 
presentations  were  made  under  such  circumstances,  and  in  sudr 
a  way^  that  they  took  the  confidence  of  the  purchase,  and  in* 
duced  him  to  act  when  otherwise  he  would  not  (S).     Whether 
the  misrepresentlitions  be  wilful  or  not,  or  of  a  fact  latent  or  pa- 
tent (4),  such  misrepresentations  may  be  used  to  resist  a  specific 
performance  of  a  contract,  unless  the  plaintifi*  really  knew  how 
the  fisu^t  was  (5).     But  the  degree  of  misrepresentation  must  be 
such  as  would  evidently  tend  to  deceive  a  man  of  common  sense^ 
and  if  it  be  vague  and  indefinite,  insomuch  that  it  would  natu- 
rally induce  a  purchaser  to  make  enquiries  respecting  it,  there 
a  party  would  not  be  excused'the  performance  (6)*    The  misre- 
presentation need  not  be  in  direct  terms :  it  has  been  held  that 
where  goods  are  put  up  to  sale  by  public  auction^  trader  the 
usual  conditions  ^*  that  the  highest  bidder  shall  be  the  pur-, 
chaser,"  if  the  owner,  or  any  third  party  on  his  behalf,  secretly 
attend  the  sale^  and  bid  for  the  goods  in  order  to  enhance  the 
price,  it  is  a  fraud  upon  the  real  bidders,  and  the  sale  is  there- 
fore void  (7) :  but  the  present  doctrine  is  that  it  is  lawful  for  a 
vendor  to  employ  puflers  to  keep  up  the  price*  (8) 

Where  one  having  a  doubtful  account  of  his  ship  at  sea, 
viz.  <<  that  a  ship  described  like  his  had  been  taken,"  insured 


CoQcealment. 


(1)  Wall  y.  Stubbs,  1  Mad.  80. ; 
and  isee  Buxton  y.  Lister,  Free. 
Ch.  383,  and  Williamson  v.  Joyce, 
3  Ves.  158.  Howard  v.  Hopkins, 
2  Atk.  371 .  Higginson  v.  Clowes, 
1 5  Ves.  516.  Ellard  v.  Lord  Lan- 
daflfe,  1  Ball  &  B.  24  K  Legee  v. 
Croker,  id.  506.  Broderick  v. 
Broderick,  J  P.  Wms.  239.  2  Eq. 
Ca.  Abr.  244.  4  Vin,  Abr.  534, 
Jervois  v.  Duke,  1  Vern.  19.  Ber- 
resford  v.  Milward,  2  Atk.  49. 
Fletcher  v.  Bowsher,  2  Stark.  565. 
Western  v.  Russell,  3  Ves.  &  B. 
187.  Schneider  v.  Heath,  3 
Campb.  506. 

(2)  Cadman  v.  Horner,  18  Ves. 
10. 


(3)  Fer  Lord  Eldon,  Tibbald 
V.  HilL  Dow's  cases,  Ho.  Lord, 
2  vol.  264. 

(4)  Wall  V.  Stubbs,  1  Mad.  81. 
Duke  of.  Norfolk  v.  Wortliy,  1 
Campb.  337.  Loyes  v.  Ruther* 
ford,  Sugd.  Vend.  &  Birch.  245. 

(5)  Dyer  v.  Hargrave>  10  Ves. 
515. 

(6)  Trower  v.  Newcome,  3  Mer. 
]  704.  Stewart  v.  Allison,  IMer.  26. 

(7)  Bexwell  v.  Christie,  Cowp. 
395.  Howard  v.  Castle,  6  T.  R. 
642.  S.  F. ;  and  see  Jackson  v. 
Duchaire,  3  T.  R.  551.  3  Ves. 
jun.  625. 

(8)  Sugden  Vend.  &  F.  ch.  1. 
1  to  10.    3  Ves.  jun.  Q25. 
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her  inthoQt  giving  any  informatioa  to  the  insurers  of  what  he  i^-  How  the 
had  heaid»  the  Insurers  were  relieved  in  equUy  from  the  per-  "  a^c^iTtr^ 
formanoe  of  thdr  contract  (1).    And  in  one  case  it  was  held^  ^^^  ■■  *^*' 
that  the  seller  of  a  ship  was  bound  to  disdose  to  the  buyer  ^1  oblatbo» 
latent  deEwts  known  to  him  at  die  time  of  the  sale  (2),  though  altered,  can. 
that  doctrine  has  since  been  denied;  and  where" a  ship  is  sold  annulled, 
with  all  fiinlts^  and  there  is  no  warranty^  the  vendor  is  not  liable  ucusbopem 
fcr  latent  defiscts  which  he  knew  of  without  disclosing  at  the  time  'ormance. 
of  the  sale^  unless  he  used  some  artifice  to  conceal  them  from  the 
purchaser  (3).     But  where  the  agent  of  the  vendor  of  a  picture, 
knowing  that  the  vendee  laboured  under  a  delusion  with  respect  : 
to  the  picture,  which  materially  influenced  his  judgment,  per* 
mitted  him  to  make  the  purchase  without  removing  that  delu- 
aon,  the  sale  was  held  void  (4).     But  with  respect  to  conceal- 
ment, the  rule  only  applies  to  cases  of  jcpncealment  of  material 
circumstances  which  are  exclusively  within  the  knowledge  of  one 
of  the  contracting  parties,  and  does  not  extend  to  cases  of  sales 
where  both  parties  inspect  the  commodity  bargained  for,  and 
each  eiercises  his  own  judgment  as  to  the  quali^  and  value,  &c, 
and  where  no  deceit  is  practised  by  either,  par^  (5) ;  for  though . 
a  horse,  or  other  commodity,  may  be  defective  in  some  respects, . 
though  the  vendor  must  not  use  any  device  to  conceal  the  same, 
jiet  ifhe  make  no  warranty,  he  will  not  be  bound  to  make  com- 
penwition  to  the  purchaser  on  his  discovering  the  defect. 

Under  this  head  of  fraud  also  (all  those  cases  in  which  a  person 
obtain^  a  deed  or  other  instrument  for  one  purpose,  and  after- 
wards applies  it  to  another  purpose,  or  alters  it  contrary  to  the 
ordinal  intention  of  the  other  party,  and  without  his  consent  (6). 
As  where  the  defendant,  having  advanced  several  sums  of  money 
to  the  plaintiff  towards  the  support  of  a  suit  in  which  they  were 
jointly  interested,  Ux^  promissory  notes  from  the  latter,  pro-? 


(1)  Be  Costa  v.  Scandret,  2 
P.  Wms.  169.;  and  see  Kirby  v. 
Smith,  1  Barn.  &  Aid.  672.  Co- 
veriej  V.  Bunnell,  5  Bam.  &Ald.  257. 
Schneider  v.  Heath,  3  Campb.  506. 

(2)  Hellish  v.  Motteuz,  Peake, 
Ch.P.  115. 

(3)  Bafflehole  V.Walters,  3  Camp. 
154.  Schneider  V.  Heath,  id.  506. 

2  Rol.  Rep.  6.     2  Bla.  Com.  45 1 . 

3  Bla.  Com.  1 66.  Sngd.  V.  &  P.  2. 


(4)  Hill  V.  Gray,  1  Stark.  435. 
Vide  Fox  v.  Macketb,  2  Bro.  C.  C. 
420.  as  to  where  the  purchaser 
suffers  vendor  to  labour  under 
delusion,  post. 

(5)  Vide  2  Bla.  Com.  451.  3 
Bla.  Com.  166.  Sugden's  Law  of 
Vendors,  1  to  10.  1  Coniyns  on 
Con.  38. ;  and  see  post. 

(6)  Chitty  on  Bills,  lOi;  5,  6. 
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mtring  htm  that  no  improper  use  should  be  iftade  of  them,  but 
the  defendant  having  soon  afterwards  put  them  in  suit  against 
the  plaintil^  the  court  relieved  against  them.  (1) 

Odier  cases  are^  where  the  fraud  appears  from  the  intrinsic 
nature  and  subject  of  the  bargain  itself  (2).  Under  this  head 
may  be  considered  those  cases  where  there  has  been  an  inade- 
quate consideration  for  the  performance  of  a  contract,  and  this 
maybe  divided  into  two  heads;  viz.  1st,  that  inadequacy  of 
consideration  which  arises  by  itself,  or,  2d,  with  reference  to  ' 
the  evidence  which  may  be  derived  from  the  circumstances  of 
the  case.  In  the  first  view  of  the  subject  it  seems  clear  that 
mere  inadequacy  of  price  is  not  of  itself  a  ground  on  which  the 
courts  will  set  aside  an  agreement,  for  if  a  person  with  his  eyes 
open  will  make  a  bad  bargain,  he  must  sufkr  by  his  own  impru- 
dence, and  can  obtain  no  relief  (3).  2d.  But  though  inadequacy 
of  price  when  standing  by  itself  be  not  sufficient  to  induce  a 
court  to  rdieve  a  party  from  the  performance  of  his  agreement, 
yet,  when  connected  with  other  circumstances,  it  may  tend  mate- 
rially to  assist  a  party  in  equity  in  making  out  a  case  of  fraud  ; 
and  even  when  standing  alone,  if  the  inadequacy  of  the  considera- 
ticm  be  so  strong,  gross,  and  mainifest,  that  a  man  of  common 
sense  would  start  at  the  bare  mention  of  it,  a  court  of  equity  will 
consider  it  a  sufficient  proof  of  fraud  to  set  aside  the  purchase  (4)» 
And  if  there  be  such  inadequacy,  or  the  bargain  be  so  uncon- 
scientious, as  to  'shew  that  the  person  did  not  understand  the 
bargain  he  made,  or  was  so  oppressed  that  he  was  glad  to  make 
it,  knowing  its  inadequacy,  it  will  shew  a  command  over  him 
which  may  amount  to  fraud  (5).     The  inadequacy  of  the  con- 


(1)  Chennel  v.  Churchman,  3 
Bro.  C.  C.  1 6.  in  the  note.  Bishop 
of  Winchester  v.  Toumier,  2  Ves, 
sen.  445. ;  and  vide  Youns  v. 
Peachey,  2  Atk.  254.  Loyd  V. 
Sandelands,  1  Gow.  13.  Wilkin- 
son 9.  Brayfield,  2  Vern.  307. 

(2)  See  Newland  on  Contracts, 
357. 

(3)  Griffith  v.  Spratley,  2  Bro. 
C.  C.  ,179.  in  note.  White  v. 
Dfmon,  7  Ves.  30.  Western  v. 
Russell,  3  Ves.  &  B.  187.  Moth 
V.  Atwood,  5  Ves.  845.  Speed  v. 
Phillips*  3  Anstr.  731.     Fleming 


v.  Simpson^  1  Campb.  40.  n.  2 
Campb.  346,  7.  Lewis  v.  Cos- 
grave,  2  Taunt.  2.  Solomon  v. 
Turner,  1  Stark.  52.  Dav  v.  New- 
man,  Newlaud  on  Con.  66. 

(4)  Bro.  C.  C.  9.  Vide  Lord 
Eldon's  judgment  in  Astley  v. 
Weldon,  2  Bos.  &  Pul.  351.;  see 
Whalley  v.  Whalley,  ]  Mer.  436. 

(5)  Bro.  C.  C.  175.  6  Ves.  274. 
James  v.  Oade^  2  Vern.  402. 
Heathcote  v.  Paynor,  2  Bro.  C.  C. 
167.  Bowes  v.  Heaps,  3  Ves.  & 
B.  117. 


r 


Ch.  1.] 


in  general. 


1S9 


BideradoD  mast  depend  upon  the  nature  of  the.circumstiiiices  of 
'each particolar  case;  the  mere  absence  of  Fraud  will  not  necea- 
^arilj  decide  upon  the  validity  of  a  transaction,  and  where  a  bar^ 
gab  is  very  unconscientious  and  oppressive,  and  there  are  other 
un&voarable  facts  attending  the  case^  courts  of  equi^  wdl* 
sometimes  relieve  (1).  And  under  the  same  head  may  be  placed 
those  cases  where,  in  a  contract  for  a  loan  of  money,  the  exor* 
bitancy  of  the  terms  is  attempted  to  be  concealed  by  the  colour 
of  a  sale  of  goods,  and  in  these  cases  the  borrower  will  be 
relieved  upon  paying  the  sum  which  the  goods  were  sold  for 
by  him.  (2) 
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the  fraud  appears  from  the  condition  and  dr* 
cumstances  of  the  contracting  parties.  Under  this  head  will 
be  considered  those  cases  of  fraud  where  advantage  has  been 
taken  of  the  weakness  of  mind,  or  of  the  necessities  of  one  of 
the  contracting  parties.  We  have  before  seen,  that  mere  weak- 
ness of  understanding  in  a  party  giving  a  bond  without  any 
fraud  or  breach  of  trust  in  obtaining  it,  is  not  sufficient  for  a 
court  to  relieve  a  party  from  the  performance  of  a  contract  (S). 
Great  weakness  of  understanding,  however,  although  it  does  not 
amount  to  insanity,  if  coupled  with  circumstances  of  fraud, 
apparent  either  from  the  unconscientious  bargain,  from  the  ex- 
ercise of  undue  influence,  from  the  want  of  adequate  motive,  or 
the  like,  is  a  ground  for  setting  aside  an  agreement,  especially 
in  courts  of  equity  (4>).     Where  a  person  executed  a  deed  at  a 


(1)  Bowes  7.  Heaps,  3  Ves.  & 
B.  J 1 7.  Sir  T.  Mean's  case,  cited 
in  Ca.  Temp.  Tab.  40,  and  vide  2 
Salk.  449.  Thornbill  v.  Evans, 
2  Atk.  330.  Berney  7.  Pitt,  2  Ch. 
Rep.  396.  2  Vera.  14.  Gwynne' 
V.  HeatoQ,  1  Bro.  C.  C.  i.  and  cases 
there  dted. 

(2)  Waller  v.  Dalt,  1  Chan.  Ca. 
276.  Fairfax  v.  Tri^g,  Ca.  Temp. 
Fuieh,  314.  Bill  v.  Price,  I  Vern. 
467.  Lamplagh  ▼.  Smith,  2  Vern. 
77-  Whitley  v.  Price,  2  Vern.  78. 
Barney  v.  Tyson,  2  Vent.  369. 
1  Bro.  C.  C*  149.  1  Swanston, 
329. 

(3)  Osmondv.Fitzroy,3P.Wms. 
130.  Sherwood  v.  Sanderson,  19 
Ves.  286.      Exparte  Barnsley,  3 


Atk.  168.     Lord  Donegal's  case« 

2  Ves.  407.  . 

(4)  Fonblanqiie,  Treat,  on  £q. 
68,  9.  Newland  on  Contr.  362.^ 
7  Bro.  P.  C.  70.  2  Id.  77.  2  P. 
Wins.  203.  2  Ves.  627.  2  Atk.  324. 
Tothill,  101.  Taylor  v.  Obee,  3 
Price,  83.  Bowes  v.  Heaps,  3 
Ves.  &  B.  117.  Western  v.  Rus- 
sel,  id.  187.  2  Maddox,  430. 
Durneage  v.  White,  1  Wils.  Ch. 
Rep.  67.      Griffin  v.   Devenillo, 

3  P.  Wms.  130.  White  r.  Su?all, 
2  Chan.  Ca.  1 03.  James  v.  Greaves, 
2  P.  Wms.  270.  '  Portlington  v. 
Eglington,  2  Vern.- 189.  2  Ves. 
408.  Ridgeway  v.  Darwin,  8  Ves. 
65.  B. 
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IX.  How  TUB  iJiQ^  ^heii  hig  lif^  ^n^  despaired  oG  and  but  two  hours  before 
or  A  CONTRACT  his  death,  and  it  appeared  he  could  not  have  a  mind  adequate  to 
MAT  BK  sus.  |]|g  busineBs  he  was  about,  and  so  mi^rht  the  more  easily  be  im- 
9BLATBD,  posed  on,  the  court  of  equity  relieved  against  the  deed,  although 
celSd^oil^''"  there  was  no  proof  that  he  was  rum  compos,  or  delirious,  at  the 
ANNULLBSv  tioie  of  ezeCutiug  it,  and  though  the  deed  contained  a  power  of 
BXCU8BD  PBR.  rcvocatioil  (1).  So  courts  of  equity,  as  well  as  law,  will  rdieve, 
roRMANCB.  in  cases  where  the  party  bound  himself  under  a  contract  or 
piirty  blnds'him.  uistrument  contrary  to  his  intention,  or  under  a  mistake  or  mis- 
■eif  under  mis-    apprehension  of  rights,  and  particularly  where  the  party  was  an 

illiterate  person,  although  there  was  no  actual  fraud  (2).  And 
where  a  person  is  in  the  dark  with  respect  to  the  real  value 
of  the  property  which  he  sells,  and  the  bargain  proceeds  on  the 
idea  that  he  is  to  receive  the  full  value  of  it,  if  it  turn  out  after- 
wards that  the  property  has  been  undervalued,  he  will  be  relieved 
in  some  degree  from  the  bargain  (3).  Where  A.  agreed  to  pur- 
chase a  bar  of  silver  from.B.,  which  by  mutual  agreement  was  re- 
ferred to  C.  to  ascertain  its  weight,  who  overrated  it,  it  was  held 
that  A.,  on  discovering  the  error,  might  I'ecover  the  excess  he  had 
paid  to  him  beyond  the  real  weight  (4)«  But  the  buyer  of  pro- 
perty is  not,  from  the  nature  of  the  contract,  in  general  bound 
to  inake  any  discovery  which  may  tend  to  his  disadvantage  in 
the  making  of  the  bargain,  as  where  the  bargain  is  pierely  that 
the  purchaiser  shall  give  a  certain  price  for  the  property  sold, 
unaccompanied  with  any  stipulation,  either  express  or  implied, 
under 'a  mistake  that  he  is  uot  to  havc  it  for  less  than  its  value,  the  knowledge 
w^eorecovera  e  j^^  ^^  vendee  of  a  circumstance  materially  enhancing  tlie  value 

of  the  property,  and  the  known  ignorance  of  it  by  tlie  vendor^ 
will  not  affect  the  validity  of  the  contract.  (5) 

It  is  a  general  rule  that  where  a  party  pays  money  to  another 
voluntarily,  with  full  kqowledge  or  full  means  of  knowledge  of 


Money  paid 


(1)  Fane  v.  Duke  of  Devonshire, 
6  Bro.  P.  C.  137. 

(2)  ]  Swanst.  329.  Hawes  v. 
Leader,  Cro.Jac.  27.  Brookbank 
v.  Brookbank,  1  £<).  Ca.  A.  168. 
1  Fonb.  274.  Proof  v.  Hines, 
Cas.  Temp.  Talb.  111.  Gould  v. 
Okedon,  4  Bro.  P.  C.  198.  Ken- 
rick  V.  Hudson,  4  Bro.  P.  C.  222. 
Turner  v.  Turner,  2  Ch.  Rep.  81. 
Bingham  v.  Bingham,  1  Ves.  126. 
Lansdowu  v.  Lansdown,  Moseley, 


364.    Gee  v.  Spencer,  1  Vern.  32. 
Cann  v.  Cann,    1  P.  Wms.  727. 

1  Atk.  10.    Bize  v.  Dickason,  1 
T.  R.  285.    Malcolm  v.  Fullarton, 

2  T.  R.  645. 

(3)  Ckhcking  v.  Pratt,  1  Ves.  400. 
Griffith  V.  Trapwell,  1  Atk.  400. 

(4)  Cox  V.  Prentice,  3  Maule  & 
S.  344. 

(5)  Fox  V.  Mackr^th,  2  Bro.  p. 
C.  420. ;  see  Hill  v.  Gray,  1.  Stark . 
435,  ante.  157»  note  4.' 


Ch.l.] 


in  general. 


161 


all  the  facts  of  the  case,  the  party  so  payiog  cannot  recover  it  ix.  How  the 
back  again  on  account  of  his  ignorance  of  the  law  ( 1 ) ;  bat  if  the  or  a  contrac  t 
paTment  be  made  without    full  knowledire   or  full  means  of  ^^^  '^  *"'' 

,  ,     ,  t*    t         n  t  t  -r^l^  PENDED  OR 

knowledge  of  the  facts,  and  much  more  ir  the  payee  suppresses  delated, 

the  real  circumstances  in  these  cases,  the   party  paying  may  celled^oe^*'* 

recorer  back  the  money  paid  (2).    And  it  seems  that  if  money  annulled, 

be  paid  under  ignorance  of  the  law,  and  uncertainty  of  facts,  "cusb'd*  per- 

indnced  in  some  measure  by  the  defendant  himself,  it  may  in  'ormancb. 

some  cases  be  recovered  back  (3) ;  as  where  a  sheri£P  demanded 

more  than  his  legal  fees,  and  the  party  paid  the  demand,  it  was 

held  he  might  set  off  such  overpayment  (4).     And  we  have  seen  Drunkenness. 

that  courts  of  law,  as  well  as  of  equity,  will  relieve  a  party  from 

the  performance  of  his  contract,  where  he  was  intoxicated  at 

the  time  of  entering  into  it  (5) ;  especially  if  the  intoxication 

were  caused  by  the  fraud  or  contrivance  of  the  other  party  (6), 

and  the  party  sought  to  be  charged,  was  so  excessively  drunk, 

that  he  was  utterly  deprived  of  reason  or  understanding.  (7) 

Cases  occnr  where  the  necessity  of  one  of  the  parties  Neceasitous  si- 
is  taken  into  consideration,  and  in  which  a  fraudulent  use  ^"*"°"  ^^^' 
has  been  made  of  the  necessitous  situation  of  a  person,  to 
draw  him  in  to  make  an  unequal  contract.  The  mere  circum- 
stance of  a  party  being  a  distressed  man,  will  not  of  itself  affect 
the  validity  of  the  agreement;  but  if  there  appear  in  the  case, 
any  unconscientious  and  oppressive  bargain,  or  of  plain  con- 
trivance or  management,  they  will  prove  that  an  unfair  and 
fraudulent  advantage  was  taken  of  the.  situation  of  the  party, 
and  he  will  in  a  court  of  equity  be  relieved  in  some  degree  from 
the  performance  (8).  So  a  party  will  be  excused  the  performance 


(1)  fiilbie  V.  Lutnley,  2  East, 
469.  Brisbane  v.  Dacres,  5  Taunt. 
143.  Martin  v.  Morgan,  1  Gow. 
C.  N.  P.  1 23.  3  Moore,  635.  S.  C. 
Stevens  v.  Lynch,  12  East,  38. 
Gomery  v.  Bond,  3  Maule  &  S. 
378.  id.  344.  Farmer  v.  Arundell, 
2  Bla.  824.     2  Brod.  &  B.  60. 

(2)  Bize  v.  Dickason,  1  T.  R. 
285.  Malcolm  v.  FuUarton,  2 
T.  R.  645.  Cox  V.  Prentice,  3 
Maule  &  S.  344. 

(3)  Dew  V.  Parsons,  2  Barn.  & 
Aid.  562.  Chatfield  v.  Paxton, 
5  Taunt.  471.  n. 


(4)  Dew  V.  Parsons,  2  Barn.  Sa 
Aid.  562. 

(5)  Ante  52,  54.  1  Chanc. 
Ca.  202.  Bull,  N.  P.  172.  18  Ves. 
1 6.    3  Campb.  1 33. 

(6)  3P.Wm8.  130.  n.  a. 

(7)  1  Fonblanque,  68. 

(8)  Ardglasse  v.  Muschamp,  1 
Vern.  237-  Ardglasse  v.  Pitt,  1 
Vem.  239.  Proof  v.  Hines,  Ca. 
Temp.  Talb.  111.  Gould  v.  Oke- 
den,  4  Bro.  P.  C.  198.  Kenrick 
V.  Hudson,  id.  222.  Moses  v. 
M'Ferlan,  2  Burr.  1012.  Munt 
v..  Stokes,  4  T.  R.  564.  Irving  v. 
Wilson,  id.  485.   Ante  62. 
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IX.  How  THE 
PBRroaMANGB 
OV  A  CONTRACT 
MAY  Bft  SUS- 

PINDBO  OR 
DILATED, 
ALTERED,  CAH- 
CBLLKD,  O^ 
ANNULLKD, 
RBLEA8BD,  OR 
EXCUSED  PER* 
VORMANCB. 


of  a  contractf  when  he  was  compelled  to  execute  it  under 
duress  (I).  Lastly,  all  contracts  which  are  in  fraud  of  cre- 
ditors (2),  of  bond/lde  purchasers  (3),  and  in  short  of  the  rights  of 
third  persons,  are,  as  we  have  before  seen,  void ;  as  where  a  bar- 
gain was  apparently  made  between  a  vendor  and  a  purchaser  for 
goods  at  a  fixed  price,  which  was  so  represented  to  a  third  person, 
in  order  to  induce  him  to  guarantee  the  payment,  and  there 
was  a  private  stipulation,  concealed  from  the  other  party,  that  a 
larger  sum  should  be  paid  for  the  goods,  and  it  was  held  that 
this  fraud  destroyed  the  whole  bargain  (4).  It  would  be  im- 
practicable to  descend  into  a  minute  enquiry  as  to  what  will 
constitute  a  fittud,  in  the  vast  variety  of  cases  which  must 
necessarily  arise  under  this  head,  and  it  will  perhaps  be  deemed 
sufficient  to  refer  to  the  treatises  and  works  of  other  authors  on 
this  head.  (5) 


(1)  Ante  55. 

(2)  13£liz.  C.5.     4  East,  1. 

(3)  27  Eliz.  c.  4. 

(4)  3T.R.551. 

(5)  See  Newland  on  Coatr.  369 


to  431.  LoDg  on  Personal  Pro- 
perty, 64  to  79.  Ante,  81.  and 
cases  there  referred  to.  Chitty  on 
Bills,  6  ed.  30  to  34.  4  Esp.  Rep. 
I79.3T.R.  551. 
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CHAP.  11. 
Cfthe  Stamps  an  written  Contracts  and  Documents. 

A  LMOST  all  written  contracts  are  subject  to  a  stamp  duty* 
The  mode  of  raising  a  revenue  by  affixing  a  stamp  to  cer- 
tain judicial  and  public  proceedings^  and  to  deeds  and  other 
p^)ers  of  contract,   promise,  or  authority,  owes  its  origin,  in 
modem  Europe  at  least,  to  the  Dutch,  by  whom  it  was  adopted 
about  the  middle  of  the  seventeenth  century.     The  French  soon 
followed  their  example,  and  stamps    were  first    imposed  in 
England  in  167l>  by  statute  22  Charles  2.  c.d.  and  has  since 
been  extended  so  as  to  affect  almost  every  transaction  of  life, 
whether  of  law,  commerce,  contract,  travelliiig,  or  amusement. 
During  life,  stamps  arc  necessary  in  almost  every  act  and  occu- 
pationj  and  after  death  no  inconsiderable  share  of  our  property 
is  claimed  for  stamps  or  probates,  administrations,  and  legacies. 
Yet,  compared  with  other  taxes,  the  stamp  duties  are  not  in  them- 
selves a  grievance,  they  give  security  to  every  species  of  business 
on  which  th^  attach,  are  easily  collected,  and  not  severely  felt. 
Th^  excess  may  occasion  some  apprehensions,  but  it  would 
seem  politic  to  abrogate  a  great  many  other  taxes  before  any 
material  alteration  should  be  proposed  in  the  stamp  laws  (1).    A 
great  inconventence  formerly  attended  them  fi'om  the  circumstance 
of  their  parts  being  dispersed  through  a  vast  number  of  statutes, 
and  each  addition  being  separately  inserted  into  every  stamps  in- 
stead of  consolidating  the  whole  into  one  general  amount ;  but 
by  statute  44  Geo.  3.  a  98.  this  most  desirable  end   was  at- 
tained, and  all  the  objects  of  taxation  by  stamps  were  brought 
together  under  proper  heads,  and  arranged  in  clear  and  copious 
schedules.      The  56  Geo.  3.  c.  184.  is   now  the  principal  act 
regolating  stamps  (2),  and  as  few  written   documents  can   be 
given  in  evidence^  unless  the  same  be  stamped,  and  some  cannot 

N 

(1)   1   Bla.  Com.  324.     Adol-        (2)  See  the  statute  in  Appendk, 
^u%.  Pol.  Stat.  1 12.  4th  vol. ;  and  see  3  Geo.  4.  c.  117. 

A  new  act  is  in  cooteoiplatioD. 
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be  stamped  after  they  have  beefi  made,  even  on  paymtiit  of  a 
penalty,  it  is  important  in  this  place  to  consider  the  terms  of 
the  regnlations  aflecting  stamps,  and  the  decisions  thereon. 

The  statute  55  Geo.  3.  c  184.  enacts,  that  the  duties  granted 
by  certain  enumerated  other  acts  (1)  shall  cease  from  the  31st 
August  1815,  save  as  to  the  arrear  of  such  duties ;  and  then  pro- 
vides tliat  the  new  duties  specified  in  the  schedule,  subject  to 
such  exemptions  as  are  therein  expressed,  shall  from  that  day  be 
imposed  on  the  difierent  documents  mentioned  in  such  schedule^ 
It  then  provides^  that  the  regulations  contained  in  former  acta 
thereby  repealed,  and  in  acts  relating  to  any  prior  duties  of  the 
same  kind,  shall  be  applicable  to  the  duties  imposed  by  the  pre- 
sent act  in  all  cases  not  thereby  expressly  provided  for  (2);  and 
that  instruments  having  wrong  stamps,  but  of  sufficient  value> 
shall  be  valid,  except  where  the  stamp  used  shall  have  been 
specially  appropriated  to  any  other  instrument,  by  having  its 
name  on  the  face  thereof*  It  then  contains  particular  provisions 
reladve  to  the  stamps  on  bills,  notes,  and  checks,  bankers  pro- 
bates, &c.  and  then  giyes  the  schedules  which  regulate  the 
amount  of  duty  on  eadi  instrument,  and  the  exemptions.  The 
prior  act  applicable  to  and  regulating  the  present  duties,  pro- 
vides (3),  that  no  instrument  subject  to  the  stamp  du^  shall  be 
receivable  in  evidence,  or  available  at  law  or  in  equity,  until 
the  same  has  been  duly  stamped;  and  the  37  Geo.  3.  c.  136.  (3) 
authorizes  the  commissioners  of  stamps  at  their  head  office,  or 
such  officer  as  they  shall  appoint  elsewhere^  to  stamp  deeds 
and  all  other  instruments  (except  bills  of  exchange,  promissory 
notes  or  other  notes,  drafts^  or  orders)  with  the  proper  stamp,  on 
payment  of  the  duty,  and  a  penalty  of  five  pounds  if  the  in- 
strument has  already  had  a  stamp  of  sufficient  value,  though  of 
the  wrong  denomination  ;  and  if  not  previously  stamped  with  a 
stamp  of  sufficient  value,  then  a  «3^10  penalty  is  to  be  paid^ 
besides  the  proper  duty,  if  the  accumulated  penalties  at  the  time 
of  passing  this  act  of  the  37  Geo.  3.  c,  136.  would  have  ex- 
ceeded jf'lO  (4)  ;  and  if  it  shall  appear  on  oath  that  the  proper 
stamp  was  omitted,  through  accident  or  inadvertency,  or  from 

(l)48Geo.3.c.  149.  446eo,3.        (3)  Seeal8o43  6.3.c.l27.s.5. 
c.  98.    50  Geo.  3.  c.  35.  s.  2.  (4)  In  practice  sSo  penalty  only 

(2^  s.  8.  is  now  required. 
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ii^^neoeadlyy  or  unavoidable  drcitinstances^  and  without  iuten* 
lion  to  defiraud,  tben^  if  the  instnunent  be  brought  to  the  stampf 
office  within  60  days  after  it  was  executed,'  the  penalty  may  be 
remitled.  The  schedules  specifying  the  particular  stamps  on 
each  instrument  being  exceedingly  long,  the  reader  is  referred  to 
the  fimrth  volume,  containing  the  act. 

We  will  now  proceed  to  inquire — 

ist  Of  the  various  mercantile  instruments  which  require 
stamps  within  the  meaning  of  the  first  schedule  of  the 
above  statute^  and  of  such  as  are  exempted  therefrom,  and 
herein  we  will  consider, 

1st.  Those  rules  and  decisions  which  may  govern  a 
party  in  obtaining  a  stamp  of  a  proper  denomination 
and  value ; 
2dly.  When  several  stamps  are  necessary ; 
3dly.  Of  the  effect  an  alteration  in  an  instrument  has 
upon  the  stamp. 

!?dly.  Of  the  necessity  of  having  a  proper  stamp  affixed 
to  an  instrument;  and  herein, 

1st.  In  what  cases  parol  testimony,  or  an  unstamped 

writing,  may  be  admitted  in  evidence ; 
2dly.  In  what  cases  a  stamp  is  presumed  to  be  6or- 
rect 

^y.  In  what  cases  and  how  a  defect  in  the  stamping  an 
instrument  may  be  cured. 

1st.  Of  the  various  mercantile  instruments  which  require  ofinstmmenu 
stamps  within  the  meaning  of  the  above  statutes,  and  of  the  "^^  atosd. 
exemptions  from  the  stamp  duties ;  and  we  shall  consider  these 
in  the  alphabetical  order  in  which  they  are  arranged  in  the 
statute;  viz.  agreements,  bills  of  exchange,  and  promissoi^ 
notes,  &C.,  bonds,  policies  of  insurance,  and  receipts,  &c  ob- 
serving as  a  genial  rule,  that  the  duties  are  only  imposed  on  such 
instruments  as  are  made  in  this  country,  and  have  no  reference 
to  those  made  abroad,  for  where  an  agreement  is  made  in  a 
fordgn  country,  and  is  consistent  with  and  valid  according  to 
the  laws  of  that  country,  it  is  so  here,  unless  there  is  any  express 
declaration  of  the  legislature  to  the  contrary.  As  where  the  plain- 
tiff and  defendant  being  at  sea,  made  a  wager  in  writing  upon 

M  S 
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the  expedition  in  the  performance  of  a  joimiqr  of  MO  miles  in  a 
postdiaise;  and  it  being  olgected  that  die  agreement  not  being 
stamped  could  not  be  recovered  upon,  it  was  ans#ered  that  the 
agreement  bore  date  at  sea,  and,  therefore,  not  being  made  within 
this  kingdom,  a  stamp  was  not  required  (1).  And  the  same  rule 
holds  with  respect  to  foreign  bills  of  exchange,  and  other  instru- 
ments made  abroad  (2)  (except  promissory  notes),  which  when 
made  out  of  Grreat  Britain  must  be  stamped  as  Ekiglish  notes 
before  they  are  negociated  or  paid  in  Grreat  Britain  (S) ;  and 
where  a  bill  was  drawn  in  Ireland,  and  blanks  were  left  in  it,  and 
was  not  actually  completed  and  negociated  till  it  arrived  in 
England,  an  English  stamp  was  not  considered  necessary  (4*). 
So  where  a  bill  of  exchange  was  drawn  in  Jamaica  upon  a  stamp 
of  that  island,  with  a  blank  for  the  payee's  name,  and  transmitted 
to  England,  where  a  bona  fide  holder  filled  in  hii^  own  name  as 
payee,  it  was  held  an  English  stamp  was  not  necessary  (5) ;  bat 
if  a  bill  be  drawn  in  England,'  though  dated  at  some  foreign 
place,  such  bill  cannot  be  enforced  here  without  an  English 
stamp  (6).  And  if  an  instrument  is  inadmissible  in  evidence 
abroad,  it  cannot  be  admitted  here  (7) ;  but  until  the  law  of  the 
foreign  country  is  distinctly  proved,  it  will  be  presumed  that  no 
stamp  is  necessary.  (8) 

A*"ementi.  Agreements  in  general,  whether  they  relate  to  real  or  personal 

property,  are  liable  to  the  stamp  duties  (9) ;  but  the  legisbiture 
seem  only  to  have  contemplated  those  which  relate  to  such  mat- 
ters as  are  of  a  pecuniary  calculation,  and  it  has  therefore  been 
held,  that  a  contract  of  marriage  may  be  proved  by  unstamped 
letters  (10).     Any  writing  which   would  be  evidence,  though 

^  _-^ . 

(1)  Zimenes  v.  Jaques,  1  Esp.  (7)  Alves  v.  Hodgson,  7  T.  R. 
Rqi.311.  Winbledv.Malmbei^,  241.  Clegg  v.  Levy,  3  Campb. 
1  £8p.  Rep.  454.  166. ;  but  that  was  the  case  of  a 

(2)  7T.R.601.  bill  made  on  part  of  the  British 

(3)  55  Geo.  34  c.  184.  s.  29.  territory.  In  general  one  country 
containing  however  an  exception  does  not  regard  the  revenue  law  of 
in  favour  of  promiteory  notes  made  the  other.  Chitty  on  Bills,  6  ed. 
and  payable  only  in  Ireland.  57 • 

(4)  Snaith  v.  Mingay^  1  Maule  (8)  Clegg  v.  Levy,  supra. 
&Sel.  87.  (9)    Emmerson   v.    Heelis,    2 

(5)  Cnitcbley  v.  Mann,  5  Taunt.    Taunt.  38. 

529.     1  Marsh.  29.  S.  C.  (lOj  Orford  v.  Cole,    2  Stark. 

(6)  Jordaine  v.  Lasbbrooke,  351.  See  schedule  55  Geo.  3. 
7  T.  A.  601.  Abraham  V.  Dubois,  c.  184.  tit.  Agreement,  "where 
4  Campb.  269.  the  matter  of  the  agreement  shall 
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cHity  pari  of  the  contract,  must  be  stamped  (1) ;  and  a  schedule 
requires  a  stan^>  as  part  of  the  agreement  to  which  it  is 
annexed  (2).  But  the  agreement  or  minute  thereof  must  be 
in  part  complete,  and  a  slip  of  paper  not  signed  nor  required 
to  be  signed  by  either  party,  handed  by  an  auctioneer  to  the 
vendee,  describing  the  premises,  term,  and  rent,  on  a  lease  of  pre^ 
mises  by  auction,  is  not  such  a  minute  of  the  agreement  as  re- 
quires a  stamp,  unless  it  is  signed  by  some  of  the  parties,  or  by 
the  auctioneer,  nor  is  it  such  a  writing  as  will  exclude  parol  evi*' 
dence  (S);  though  if  it  were  signed  by  the  auctioneer,  and  de- 
lirered  to  the  bidder,  it  ought  to  be  stamped  (4<)  •  So  in  an  action 
by  a  broker  for  commission^  a  prospectus  of  plaintiflp's  terms 
of  doing  business,  though  acted  upon,  is  not  evidence  of  the 
agreement  itself,  but  is  Junctus  offmoy  before  the  parol  contract 
b  entered  into^  and  requires  no  stamp  (5)«  But  where  a  school- 
master sought  to  recover  beyond  the  actual  period  of  schooling, 
on  the  ground  of  removal  without  notice,  according  to  terms  of 
a  prospectus  delivered  to  the  defendant,  the  identical  copy  of 
the  proq)ectus  delivered  to  the  defendant  was  held  to  require  a 
stamp  (6).  A  mere.cognovit,  being  only  an  acknowledgement  of 
an  account  without  any  mutuality,  does  not  require  a  stamp  (7) ; 
and  for  the  same  reason  a  mere  I.  O.  U.  is  admissible  in  evidence, 
though  imstamped  (8).  But'  if  there  be  any  thing  of  agreement 
beyond  the  mere  authority  to  sign  judgment,  then  a  stamp  be- 
comes necessary.  Thus  where  the  defendant  gave  a  cognovit 
to  the  plainlift  on  unstamped  paper,  by  which  he  agreed  to  con- 
fess that  the  plaintiff  had  sustained  damage  in  the  action  to  the 
amount  of  ^30,  and  in  which  it  was  expressly  sMpuIated  that 
no  judgment  was  to  be  entered  unless  the  defendant  made  default 
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be  of   the  valut  of  jf 20  or  up- 
wards." 

(1)  Ramsbottom  v.  Mortley, 
2  Maule  &  S.  445.  55  Geo.  3. 
c  184.  '*  whether  the  same  shall 
be  onW  evidence  of  a  contract,  or 
obligatory  upon  the  parties  from 
its  being  a  written  lustrument." 

(2)  Lake  7.  Ash  well,  3  East, 
326.  See  the  terms  of  the  sche- 
dule 55  Geo.  3.  c.  184. 

(3)  Ramsbottom  v-Tumbridge, 
2  Maule  &  S.  434.  Ingram  v.  Lea, 
2  Campb.  521.     Adams  v.  Fair^ 


bain,  2  Stark.  277. 

(4)  Ramsbottom    r.   Mortley, 
2  Maule  &  S.  445. 

(5)  Edgar  v.  Blick,    1   Stark. 
464. 

(6)  Williams  v.  Stoughton^ .  2 
Stark.  292. 

(7)  1  Esp.  426.    2  Bos.  &  Pul. 
150,  1.     1  Campb.  499. 

(8)  Fisher  v.   Leslie,    1  Esp, 
Rep.  426.       Israel  v.  Israel,     1 
Campb.  499. ;     but    see  Guy  v. 
Harris,     Chitty    on    Bills,   335, 
6  ed.  n.  C. 
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in  payment  of  the  stun  oi£6  by  instalments,  together  with  costs 
to  be  taxed,  the  court  held,  that  in  consequence  of  the  terms 
which  had  been  added,  the  paper  in  question  amounted  to  an 
agreement,  but  that  it  was  an  agreement  for  less  than  £20^  and 
therefore  not  liable  to  a  stamp  (1).    A  bill  of  parcels  subscribed, 
^^  settled  by  two  bills,  one  at  nine  and  the  other  at  twelve 
months,"  requires  either  a  receipt  or  an  agreement  stamp  (2). 
A  receipt  for  the  price  of  a  horse,  **  warranted  sound,"  is  evi- 
dence of  the  warranty  without  an  agreement  stamp,  because  no 
stamp  is  necessary  upon  an  agreement  respecting  the  sale  of  per- 
sonal property  (3).  Where  C.  was  directed  by  a  letter  from  B.  to 
pay,  out  of  the  proceeds  of  his  goods  then  unsold  in  his  C/s  hands, 
a  certain  sum  of  money  to  D.,  which  C.  consented  to  do  by  letter 
to  D.,  (which  letter  was  stamped  with  an  agreement  stamp),  and 
these  letters  being  given  in  evidence  to  prove  that  the  money 
was  paid  by  order  of  B.,  it  was  holden  that  they  did  not  amount 
to  an  agreement  between  B.  and  C.  \  and  consequently,  that  the 
stamp  was  improper,  and  that  the  order  itself  for  payment  should 
have  been  stamped,  as  being  an  order  for  the  payment  of  money 
out  of  a  fund,  which  might  or  might  not  be  available  within  the 
meanmg  of  the  schedule  of  the  statute.  With  reference  to  agree- 
ments or  minutes  thereof,  where  the  subject  matter  is  under  the 
'Value  of  .3^20  (4),  it  appears  by  the  before  mentioned  case^  that 
an  agreement  to  confess  a  judgment  for  a  sum  exceeding  i^20, 
to  secure  a  sum  under  that  amount,  with  costs,  is  such  (5) ;  and 
that  where  an  article  is  sold  by  auction  in  separate  lots  to  the 
same  purchaser,  if  each  lot  separately  is  under  £20  value,  no 
stamp  is  requisite.  (6) 

Denomination.         The  rules  by  which  the  denomination  of  the  stamp  is  governed 

must  always  have  reference  to  the  subject  matter  of  the  agree- 
ment, and  the  situation  of  the  circumstances  under  which  it  is 
made.  And  where  it  was  agreed  on  the  back  of  a  promissory  note 
by  which  the  plaintiff,  the  payee,  undertook  to  enlarge  the  time 
for  payment  specified  in  the  body  of  the  note,  it  was  held,  that 

(1)  Ames  v.  Hill,  2  Bos.  &  Pul.         (4)  Firbank  v.  Bell,  1  Bom.  & 
150.    Reardon  v.  Swaby,  4  East,     Aid.  36. 

188.  S.  P.    Phillips  on  Ev.  531.  (5)  Ames  v.  Hill,  2  Bos.  &  Pul. 

(2)  Smith  v.  Kelly,  Peake,  25 .  n.     1 50. 

4  Esp.  249.  (6)  Emerson  v.  Heelis,  2  Taunt. 

(3)  Skrine  V.Elmore,  2  Campb.     38. 
407.     Browne  v.  Frye,  id. 
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such  agreement  could  not  be  conudered  as  incorporated  with 
the  note»  90  88  to  render  an  agreement  stamp  necessary  (1) ;  and 
a  written  acknowledgment  of  the  payment  of  money^  stamped  as 
a  receipt  is  evidence  of  the  fact  of  payment,  although  there  may 
be  odier  writing  on  the  same  paper  amounting  to  an  agreement, 
provided  this  does  not  in  any  manner  controul  or  qualify  the 
Ibnner  part  (2) ;  it  is  evidence  also  of  the  consideration  on  which 
the  money  was  paid,  if  the  considerati<»i  is  stated  in  the  re- 
ceipt (S) :  ^^  I  promise  to  pay  A.  B.  J^SB,  and  also  all  other  sums 
which  may  be  due  to  him,"  requires  an  agreement  stamp.  (4) 

Upon  the  exemption  clause  in  the  above  act  in  favour  of  any  Bzbmptioni. 
memorandum,  agreement  for  granting  a  lease  or  tack  at  rack  for 'lease  under 
rent  of  any  land  or  tenement  under  the  yearly  value  of  <^5^  ^^  ^ 
there  i4ppears  to  be  some  nice  distinctions  as  to  what  shall 
amount  to  a  present  and  absolute  lease,  or  an  agreement  for  a 
future  one^  and  this  must  be  always  governed  by  the  real  inten- 
tion of  the  parties  with  the  wording  of  the  agreement.  Thus  if 
the  words  in  an  agreement  are,  that  '^  A«  shall  hold  and  enjoy, 
&c/'  they  operate  as  words  of  present  demise,  but  if  accompanied 
by  restraining' words,  or  they  be  followed  by  others  which  shew 
that  the  parties  intended  that  there  should  be  a  lease  in  future, 
they  constitute  merely  an  agreement  for  a  lease,  for  the  whole 
must  depend  in  this  and  similar  instances  on  the  intention  of  the 
parties  (5).  A  paper  containing  words  of  present  contract,  with 
an  agreement,  that  '*  the  lessee  shall  take  possession  imme- 
diately," and  diat  ^'  a  lease  shall  be  executed  in  future^*  operates 
only  as  an  agreement  for  a  lease  (6).  So  in  respect  to  copyhold 
premises,  an  instrument  on  an  agreement  stamp,  reciting  that 
A.  in  case  he  should  be  entitled  to  certain  copyhold  premises  on 


(1)  Stone  V.  Metcalfe,  1  Stark. 
53.  4  Campb.  217.  S.  C;  and 
see  id.  1 27.    4  Taunt.  844. 

(2)  Grey  v.  Smilh,  1  Campb. 
3d7.;  and  see  Peake's  Rep.  128. 
3  Taunt.  382.     1  Campb.  501. 

(3)  Watkins  v.  Hewlett,  1  Brod. 
&B.  1. 

(4)  Smith  V.  Nightingale,  2 
Stark.  375. 

(5)  Jackson  v.  Ashburner,  5  T. 
R.  163.  Morgan  v.  BisselU  3 
Taunt.  65.  Drake  v.  Munday, 
Cro.  Car.  207.      Maldon  s  case. 


Cro.  Eliz.  33.  Harrington  v.  Wise, 
Cro.  Eliz.  486.  Tisdale  v.  Sir  W. 
Essex ,  Hob .  34.  Baxter  v.  Brown, 
2  Black.  973.  Barry  v.  Nugent, 
cited  in  5  T.  R.  165,  7.  Pool  v. 
Bentley,  2  Campb.  286.  12  East, 
168.  S.  C.  Tempest  V.  Rawling, 
13  East,  18.  Doe  Walker  v. 
Groves,  15  East,  244.  Doe  Brom- 
field  V.  Smith,  6  East,  530. ;  and 
see  Wood&irs  Law  of  Landlord 
and  T.  22  b. 
(6)  I  T.  R.  735. 
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the  death  of  B.^  would  immediately  demise  the  same  to  C,  de- 
clariog  that  '*.hedid  agree  to  demise  and  let  the  same,"  with  a 
subsequent  covenant  to  procure  a  licence  to  let  from  the  lord, 
operates  only  as  an  agreement  for  a  lease^  and  not  as  an  absolute 
demise.  (1) 

ad,  Agreement       An  agreement  for  the  assignment  of  an  apprentice  from  one 
servant,  &c.        master  to  another  is  not  within  the  exemption  relating  to  the 

hire  of  any  labourer,  servant,  &c.,  the  term  <<  hiring''  not 
being  applicable  to  an  apprentice  (2) ;  and  if  such  written  agree- 
ment is  unstamped,  it  cannot  be  admitted  in  evidence,  nor  can 
parol  evidence  of  the  terms  be  received. 

J^jj^gwwnent       With  respect  to  what  amounts  to  a  memorandum  letter,  or 

agreement  made  for  or  relating  to  the  sale  of  any  goods,  wares, 
and  merchandize,  it  has  been  determined,  that  an  agreement  by 
the  defendant  to  take  a  share  of  some  goods  which  has  been 
bought  by  the  plaintiff  on  their  joint  account,  and  to  pay  for 
them  at  a  certain  time,  is  an  agreement  relating  to  the  sale  of 
goods;  and  therefore  exempted  from  a  stamp  duty  (3).  So  also 
is  an  agreement  by  a  broker  to  indemnify  his  principal  from  any 
loss,  by  a  resale  of  goods  bought  by  broker  for  him  (4) ;  or  a 
guarantee  for  the  payment  of  goods,  which  a  third  person  was 
about  to  purchase,  to  a  certain  amount  (5) ;  or  a  receipt  for  the 
price  of  a  horse  containing  a  warranty  of  soundness  (6) ;  or  an 
agreement  to  cancel  a  former  agreement  respecting  a  sale  of 
goods,  and  for  the  future  sale  of  goods  upon  different  terms  (7)* 
But  a  letter  from  a  principal  to  his  fisictor,  containing  bills  of 
exchange  drawn  upon  the  factor,  and  engaging  to  provide  for 
the  bills  of  certain  goods  in  the  factor's  hands,  or  about  to  be 
placed  there,  remained  unsold  when  the  bills  should  become  due, 
is  not  within  the  exemption  of  the  act,  and  requires  an  agree- 
ment stamp  (8) ;  and  the  court  there  held,  that  the  description 
in  the  act  was  confined  to  instruments  which  have  the  sale  of 

(1)  Coore  V.  Clare,  2  T.  R.  739.  East,   242.      Watkins   7.  Vince, 

(2)  Rex  V.  St.  Paul's,  Bedford,  2  Stark.  N.  P.  C.  369. 
6  T.  R.  453.   Rex  v.  Ditchingham,  (6)  Skrine  v.  Elmore,  2  Campb. 
4  T.  R.  769.  407. 

(3)VenDiDgv.Leckie,]3East,7.  (7)    Whitworth     v.    Crockett, 

(4)  Curry  v.  Edenson,  3  T.  R.  2  Stark.  431. 
524.  (8)  Smith  v.  Cater,  2  Barn.  & 

(5)  Warrington    v,  Furber,    8  Aid.  77B. 
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goods  for  their  primary  objectf  and  that  the  j^nmary  object  of 
the  letter  in  question  was  the  obtaining  money  upon  a  pledge 
of  goods  intended  to  be  placed  in  the  Actor's  hands,  and  an 
agreement  between  merchants^  that  one  riiall  take  a  share  in  the 
outfit  of  a  shipt  and  the  adventure  is  not  an  agreement  ibr  or 
relating  to  the  sale  of  goods  within  the  proviso  (I).  It  has  been 
decided,  that  where  the  subject  matter  of  the  agreement  does 
not  relate  to  the  sale  of  goods  in  existence,  but  for  the  future 
™*^'"g  of  them,  a  stamp  is  necessary  cm  the  ground  diat  it  is 
not  a  amtract  ibr  or  relating  to  the  sale  of  goods,  but  relating 
to  the  making  of  goods,  and  for  work  and  labour  to  be  done  (2) ; 
but  thb  case  appears  to  have  been  decided  on  the  principle  of 
the  danse  in  die  statute  of  frauds  which  relates  to  the  sale  of 
goods,  and  it  is  to  be  observed  that  the  clause  of  the  latter  statute 
imposes  an  immediate  delivery  or  part  acceptance  of  the  goods 
bought,  and  with  reference  to  this  it  has  been  decided  (S)  that  a 
ooDtract  for  goods  not  in  existence  was  not  within  the  meaning  of 
that  statute.  In  the  stamp  act,  however,  nothing  is  said  about  the 
deliveiy,  nor  is  there  any  reason  for  supposing  that  the  legislature 
intended  to  make  a  distinction  with  respect  to  stsmping,  between 
contracts  for  the  sale  of  goods  ordered  to  be  made,  and  con- 
tracts for  such  as  are  already  made,  and  a  late  decision  seems  to 
have  adopted  this  doctrine,  where  it  was  held  that  a  contract  for 
the  purchase  of  a  quantity  of  linseed  oil  was  not  liable  to  a  stamp, 
although  the  oil  had  not  been  made^  but  was  to  be  prepared  out 
of  raw  materials  in  the  seller's  possession  (4).  An  agreement  Sale  of  growing 
for  the  sale  of  crops  growing  on  certain  lands,  to  be  delivered  ^^' 
afterwards,  has  been  determined  to  be  an  agreement  for  an 
interest  in  land,  and  is  therefore  not  exempted  as  a  sale  for 
goods  (5).  But  this  decision  is  only  on  the  ground  of  the  relation 
to  an  interest  in  the  land,  on  account  of  the  cropssiot  being  de- 
liverable till  a  future  period,  and  thereby  deriving  a  benefit  from 

(1)  Leigh  y.  Banner,  1  £sp.  and  see  Phillips  on  Evid.  5  ed. 
403.  534. ;  and  see  Warrington  v,  Fur- 

(2)  BaxtOD  V.  Bedall,  3  East,  bor,  6  Esp.  89.  8  East.  Curry 
503.  V.  Edenser,  3  T.  R.  524.     Long 

(3)  Groves  v.  Buck,    3  Manle  on  Person^  Property,  58. 

&a  179.  (5)    Waddington    v.    Bmtow, 

(4)  Wilksv.Atkinson,  6Taunt.  2  Bos.  &  Pul.  453.  Emmerson 
11.  IMarsh,  412. ;  and  seethe  v.  Hee]is»  2  Taunt.  38.  Crosby 
opinions  of  Lord  Alvanley,  C.  J.  v.  Wads  worth,  6  East,  602.  Teal 
and  Chambre,  J.  in  Waddington  v.  Auty,  2  Taunt.  &  B.  99. 

r.  Bristow,  2  Bos.  &  Pal.  454. ; 
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remaining  on  the  land,  for  where  on  a  like  agreement,  the  pnr^ 
chaser  was  to  take  up  the  crops  immediatdy,  the  land  was  only 
considered  as  a  mere  warehouse  for  the  goods,  and  the  agree-^ 
mentwas  held  to  be  within  the  exoepti<Hi(l);  the  distinetioit 
however  appears  to  be  very  nice.  Where  a  person  carrying  on 
or  managing  the  business  of  another,  writes  a  letter  containing  a 
promise  to  pay  such  three  persons  debt  contracted  in  the  coarse 
of  such  business,  such  a  letter  may  be  considered  as  falling  within* 
the  exemption  of  the  stamp  act,  which  meant  that  the  corre-' 
spondents  of  merchants  and  tradesmen  at  the  distance  of  fifty 
miles  from  each  other,  on  the  faith  of  which  they  had  consider-- 
able  dealings^  should  not  be  fettered  with  stamps.  (2) 

With  respect  to  foreign  bills,  it  is  clear  that  the  legislature  did 
not  mean  to  extend  the  stamp  duties  imposed  by  these  acts  to 
such  foreign  bills  as  are  made  abroad,  where  the  use  of  them  could 
not  be  enforced ;  and  it  may  be  collected  from  the  language  of 
the  acts,  that  the  duty  is  only  imposed  on  bills  draw  in  Great 
Britain  (3).  And  as  we  have  before  seen,  where  a  bill  was<  drawn 
in  Ireland,  and  blanks  left  for  the  date,  sum^  time  when  payable^ 
and  the  name  of  the  drawee,  and  transmitted  to  England*  where 
it  was  completed  and  negotiated,  it  was  held  that  thb  was  to  be 
considered  as  a  bill  of  exchange,  from  the  time  of  signing  and 
indorsing  it  in  Ireland^  and  that  an  English  stamp  was  not 
necessary  (4).  So  where  a  bill  of  exchange  was  drawn  in 
Jamaica  upon  a  stamp  of  that  island,  with  a  blank  for  the 
payee's  name,  and  transmitted  to  England,  where  a  han&Jide 
holder  filled  in  his  own  name  as  payee,  it  was  considered  that 
no  English  stamp  was  necessary  (5) ;  but  if  a  bill  be  drawn  in 
England,  though  dated  at  some  foreign  place,  such  bill  cannot 
be  enforced  here  without  an  English  stamp.  (6) 

It  would  be  impracticable  to  lay  down  any  general  rule  which 
might  govern  a  party  in  deciding  what  amounts  to  a  bill  of  ex- 
change, or  in  order  for  him  to  obtain  a  stamp  of  a  proper  detw- 
mination ;  and  he  can  only  be  referred  to  treatises  on  that  sub« 


(1)  Parker  v.  Staniland,  1 1  East, 
362. ;  and  see  Warwick  v.  Bruce, 
2  Maule  &  S.  205. 

(2)  Mackenzie  v.  Banks,  5  T.  R. 
176. 

(3)  55  Geo.  3.  c.  184.  Crulch- 
ley  V.  Mann,  1  Marsh,  29. 


(4)  Snaith  v.  Mingay,  1  Maule 

6  S.  87. 

(5)  Crutchley  v.  Mann»  5  Taunt. 
529.     ]  Marsb,  29  S.  C. 

(6)  Jordaine     v.    Lashbrooke, 

7  T.  R.  60 1 .    Abraham  v.  Dubois, 
4  Campb.  269. 
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ject  The  legislature  is  strict  in  requiring  these  instruments  to 
liaTe  a  stamp  of  a  proper  denomination  affixed  to  them^  and  even 
Ihis  though  it  may  be  of  greater  value  than  the  one  required.  ( 1 ) 
It  has  been  decided,  that  where  C.  was  directed  by  letter  from 
B.  to  pay,  out  of  the  proceeds  of  his  goods  then  unsold  in  his 
Cs  hands,  a  certain  sum  of  money  to  D.^  which  C.  consented 
to  do  by  letter  to  D.,  which  letter  was  stamped  with  an  agree- 
ment  stamp,  and  these  letters  being  given  in  evidence  to  prove 
diat  the  money  was  paid  by  order  of  B.,  that  they  did  not 
amount  to  an  agreement  between  B.  and  C,  and  consequently, 
that  the  stamp  was  improper,  and  that  the  order  itself  for  pay- 
ment should  have  been  stamped,  as  being  an  order  for  the  pay- 
ment of  money  out  of  a  fund  which  might  or  might  not  be  avail- 
able within  the  meaning  of  the  statute.  (2) 

With  respect  to  the  amount  of  the  sum  paj/able,  it  was  recently 
made  a  question,  whether  a  stamp  for  the  exact  amount  of  ^'50 
was  snffident  for  a  bill  for  that  sum,  with  all  legal  interest ;  it  was 
contended  that  the  stamp  was  insufficient,  because  the  bill  was 
to  cany  interest  from  the  date,  and  therefore  a  larger  sum  was 
payable  upon  it  than  ^50;  but  It  is  reported,  that  Lord  Ellen- 
borough  inclined  to  think  the  stamp  sufficient,  as  there  was  no 
interest  due  when  the  bill  was  drawn,  and  it  was  then  a  security 
for  the  sum  of  i^50,  and  no  more,  and  as  there  is  always  interest 
to  be  recovered,  if  the  bill  be  not  paid  the  day  it  becomes  due. 
The  case  afterwards  came  before  the  court,  when  it  was  decided 
upon  another  point,  and  no  opinion  was  given  as  to  the  suffi- 
ciency of  the  stamp  (3).  In  a  subsequent  case,  where  a  pro- 
missoiy  note  for  ^£"30,  and  interest  from  the  date,  was  payable 
diree  months  after  date,  and  was  impressed  only  with  a  2s.  6d. 
stamp :  on  the  trial,  before  Holroyd  J.  at  the  sittings  at  West- 
minster after  Michaelmas  term  1820,  it  was  objected,  that  as 
the  .3^30,  with  the  interest  for  three  months,  secured  by  the  note, 
exceeded  <i^30,  and  the  note  was  payable  at  a  time  exceeding 
two  months,  or  sixty  days,  a  3s.  6d.  stamp  was  necessary ;  but 
the  learned  judge  overruled  the  objection,  and  afterwards,  on 
motion  for  a  new  trial,  the  whole  court  discharged  the  nile. 


(1)  Firbank  V.  Bell,  1  Barn.  &        (3)  Israel  v.  Benjamin,  3  Campb, 
Aid.  36. ;  see  this  case,  ante  168.     40. 

(2)  Ante  1 68. 
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saying,  thai  the  addition  of  intereit  ought  not  to  be  taken  into 
cdculation,  fat  otherwise,  a  hood  ^r  j^lOOO,  and  interest,  would 
reqatre  a  stamp  for  a  larger  sum  than  ^1000,  which  would  be 
contraty  to  practice  and  principle  (1).  Where  a  promissory 
note  for  j^400  was  drawn  on  7tfa  July  18 18,  payable  two  months^ 
after  sight,  it  was  held,  that  as  such  two  months  exceeded  sixty 
days'  sight,  it  required  a  stamp  of  8s.  6d.,  though  a  6s.  stamp 
would  have  sufficed,  if  it  had  been  payable  at  two  months  after 
date^  or  sixty  days  after  sight  (2).  Upon  the  exempting  clause 
in  the  former  acts  in  favour  of  checks  on  bankers,  it  has  been 
holdeir,  that  the  person  on  whom  the  check  is  drawn,'  must  be, 
bonajidey  a  banker  (8) ;  and  that  a  draft  on  a  banker,  post-dated, 
and  delivered  before  the  day  of  the  date,  though  not  intended  to 
be  used  till  that  day,  must  be  stamped,  or  will  be  void  (4).  It 
has  been  holden,  that  a  bill,  payable  at  sight,  is  not  to  be  con- 
sidered as  a  bill  payable  on  demand,  so  as  to  be  exempt  from 
duty  under  the  stamp  act  23  Geo.  d.  c.  49.  s.  4*  in  favour  of 
bills  payable  on  demand  (5). 

An  acknowledgment,  whereby  the  obligor  admits  that  he  has 
broken  the  condition,  and  prcmuses  to  pay  a  certain  sum  in  satis- 
faction, is  evidence  of  the  breach  without  a  stamp  (6).  A  bond  con- 
ditioned for  the  payment  by  quarterly  payments  of  an  annual  rent, 
is  within  the  48  Geo.  8.  c.  149.  schedule  part  1.  which  imposes 
a  duty  on  bonds  given  as  a  securi^  for  the  payment  of  any  de- 
finite and  certain  sum  of  money,  and  must  be  stamped  accord- 
ingly (7).  A  bond  conditioned  for  not  converting  a  house  to  a 
particular  purpose,  does  not  require  an  ad  valorem  stamp  (8) ; 
nor  does  a  covenant  to  pay  an  annui^  as  a  consideration  for  re- 
linquishing a  business  and  the  use  of  premises  (9).     A  bond 


(1)  PruessiDg  v.  Ing,  Hil.  T. 
1821.  K.B.  and  4  Bam.  &  Aid. 
204. 

(2)  Sturdy  v.  Henderson,  coram 
Abbott^  C.  J.  Sittings  at  Guildhall 
after  Easter  Term  1821,  and  on 
motion  for  new  trial.  4  Barn.  & 
Aid.  592. 

(3)  Castleman  v.  Ray,  2  Bos. 
&  Pul.  383. 

(4)  Allen  v.  Keeves,  1  East^ 
435.   Whitewell  V.  Bennett,  3  Bos. 


&  Pul.  559. 

(5)  Janson  v.  Thomas,  B.  R. 
Trin.     24  Geo.  3.     Bayley,  42. 

(6)  Lybum  v.  Warrington,    1 
Stark.  162. 

(7)  Attreev.Anscomb,  2Maiile 
&  S.  88. 

(8)  Hughes  V.  King,   1  Stark. 
119. 

(9)  Lybum  v.  Warrington,    1 
Stark.  162. 


Ch.  2*3       ^  written  Contracts  and  Documents.  17S 

ocmditicxwd  for  the  safe  cuslody  and  production  of  a  box  oon« 
tuning  the  subscription  of  a  benefit  dub,  is  within  the  ex- 
emption* (1) 

Hie  act  of  the  56  Geo.  5.  c.  184.  sufficiently  explains  the  insunnce, 
amount  and  value  of  the  stamp  to  be  imposed  on  life  insurances. 
With  respect  to  insurances  against^re  there  are  a  few  provi- 
fiions^  which  were  made  previously  to  the  passing  of  the  last  act 
on  stamps,  which  are  as  follow : — In  case  of  an  insurance  for 
less  than  a  year,  the  insured  shall  pay  only  so  much  of  the  yearly 
duty  as  shall  bear  a  proportion  to  the  part  of  the  year  for  which 
such  policy  is  given  (2).  In  case  of  any  policy  for  one  or  more 
years,  and  a  part  of  a  year,  the  insured  shall,  as  to  such  part  of 
a  year  only,  be  liable  to  so  much  of  the  duty  as  shall  bear  a 
proportion  to  such  part  of  a  year  if  the  insured  shall,  on  the 
first  payment  of  the  duty,  pay  as  well  the  proportion  of  the  duty 
for  such  part  of  a  year  as  the  whole  of  the  first  year's  duty,  ex- 
cept  a  firaction  less  than  a  penny,  which  shall  not  be  accounted 
ibr  (5).  Where  a  new  policy  is  taken  out,  before  the  expiration 
of  an  old  one^  for  insuring  a  greater  or  difierent  sum,  the  same 
proporticmaUe  abatement,  which  shall  accrue  on  the  new  policy, 
shall  be  made  as  the  insurer  shall  make  in  respect  of  the  pre- 
mium (4).  All  insurers  against  fire  may  take,  by  one  payment, 
the  duty  hereby  imposed  for  the  whole  of  the  term  for  which 
the  policy,  is  granted,  if  the  person  insured  shall  so  desire,  and 
in  consideration  of  such  prompt  payment  of  jhe  duty  as  by  the 
act  would  not  be  payable  till  a  future  time,  and  in  such  case, 
such  insurer  may  make  the  same  abatement  of  the  duty  as  the 
insurer  shall  make,  in  consideration  of  receiving  the  premium 
for  the  whole  term  of  insurance  by  one  payment  (5) ;  the  per* 
oentage  duties  must  be  paid  at  once  (6).  Every  policy  made 
for  insuring  houses,  furniture,  goods,  &c.  or  other  property, 
frcmi  loss  by  fire,  shall  be  exempt  from  the  duties  granted  by 
S7  Geo.  3.C.  111.  (7)  The  schedule  of  55  Geo.  3.  c.  184.  part  1. 
is  very  clear  and  explanatory  with  regard  to  the  value  of  stamps 
on  sea  insurances.  It  has  been  decided,  that  where  the  distinct 
interests  of  several  are  insured  under  one  entire  sum,  '*  to  be 

(1)  Carter  v.  Bond,  4  £8p.253.  (5)  Id.  sec.  18. 

(2)  22  G^.  3.  c.  48.  s.  14.  (6)  55  Geo.  3.  c.  184.  s.32. 

(3)  Id.  sec.  15.  (7)  38  Geo.  3.  c.  85.  a.  3. 

(4)  Id.  sec.  16. 
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thereafter  dedared  and  valued,''  tlie  stamp  must  cover  the  firac^ 
tional  parts  of  i^'lOO  in  each  interest.  (1). 

An  I.  O.  U.  is  evidence  of  the  acknowledgment  of  a  debt 
without  being  stamped  (2).  So  where  a  promissory  note  is 
given  without  a  stamp,  and  the  maker  writes  upon  it  a  memo- 
randum  of  his  having  paid  a  certain  sum  for  interest^  such  me- 
morandum may  be  read  as  an  admission  that  there  was  due  a 
principal  sum  which  would  yield  so  much  interest  (3).  Where 
the  indorsements  on  a  bond  have  left  no  place  for  receipts  upon 
subsequent  payments,  such  receipts,  written  on  plain  paper  an- 
nexed to  the  bond,  may  be  read  in  evidence  (4).  If  a  tradesman 
write  /^  settled  "  under  his  bill,  and  put  his  initials,  he  incurs 
the  penalty  for  giving  a  receipt  without  a  stamp  (5).  A  receipt 
for  money  paid  to  deputy  receivers  general  requires  no  stamp, 
though  it  be  signed  by  their  clerk  (6).  A  receipt  given  on  a 
receipt  stamp  is  not  invalidated  by  the  addition  of  matter  which 
requires  an  agreement  stamp,  where  the  words  added  do  not 
controul  or  qualify  the  terms  of  the  receipt  (7)*  And  a  receipt, 
noticing  the  terms  or  considerationis  of  a  payment,  does  not  re- 
quire an  agreement  stamp  (8).  So  a  receipt  for  the  price  of  a 
horse,  ''  warranted  sound,"  is  evidence  of  the  warranty  without 
an  agreement  stamp  (9).  An  instrument  containing  an  acknow- 
ledgment of  having  received  an  acceptance,  and  an  undertaking 
to  provide  for  it,  was  held  to  require  a  receipt  stamp  (10).  A 
bill  of  parcels  subscribed,  '*  settled  by  two  bills,  one  at  nine  and 
the  other  at  twelve  months,"  requires  a  receipt  stamp.  (11) 


dd,  Where  A  question  has  often  arisen,  whether  an  instrument,  to  which 

are  neceniry'     Several  persons  are  parties,  require  several  stamps,  or  whether  a 


or  not 


(1)  Rapp  V.  AUiiutt,  15  £asC, 
606. 

(2)  Fisher  v.  Leslie,  1  £sp.  426. 
Israel  v.  Israel,  1  Campb.  499.; 
sed  vide  Guy  v.  Harris,  Chitty  on 
Bills,  6  ed.  335.  n.  c. 

(3)  Mauby  v.  Feel,  5  Esp.  121. 

(4)  Orme  v.  Bond,  4  Campb. 
336. 

(5)  Spawforth  v.  Alexander, 
2  Esp.  621. 

(6)  Edden  v.  Read,  3  Campb. 
338. 


(7)  Grey  v.  Smith,  1  Campb. 
388. 

(8)  Watkins  v,  Hewett,  3  Moore, 
211.     1  Taunt.  &B.1. 

(9)  Skrine  v.  Elmore,  2  Campb. 
407.     Browne  v.  Frye,  ibid. 

(10)  Scholey  v.  Waisby,  Peake. 
24.  qu.  or  a  note  or  agreement 
stamp. 

( 1 J )  Smith  V.  Kelly,  Peake,  25 .  n. 
or  an  agreement  stamp,  S.  C.  aa 
reported  4  Esp.  249, 
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single  stamp  is  sufficient ;  and  the  distinction  established  is,  that 
if  the  interest  of  the  parties  relates  to  one  thing  which  is  the 
salgect  matter  of  the  instrument,  or,  in  other  words,  if  the  instni- 
m^t  aflfects  the  separate  interests  of  several^  and  there  is  a 
community  of  the  same  subject  matter  as  to  all  the  parties,  there 
a  single  stamp  will  be  suffident,  but  where  the  parties  have 
sq)arate  interests  in  several  subject  matters,  there  ought  to  be 
a  separate  stamp  for  each  party  against  whom  or  in  whose  favour 
the  instrument  is  offered  in  evidence  (1 ).  Therefore^  if  a  debtor 
compounds  with  his  creditors,  and  each  creditor  signs  the  same 
deed,  covenanting  dther  to  give  iurther  day  of  payment^  or  to 
take  a  certain  sum  as  a  composition,  there  every  covenant  is  in 
iact  a  separate  covenant,  and  the  several  deed  of  each  creditor 
who  signs  the  deed^  but  the  whole  being  only  one  transaction,  a 
separate  stamp  for  each  person  is  not  required  (2)*  So  if  several 
persons  bind  themselves  severally  in  a  penalty  by  one  bond  con* 
ditioned  for  the  performance  of  certain  acts  by  each  and  every  of 
them,  all  conducive  to  the  same  object,  such  a  bond  requires  only 
Qiae  stamp  (3).  Upon  the  same  principle  it  has  been  held,  that  an 
agreement  rdating  to  the  prize  shares  of  different  persons,  though 
several  as  to  the  share  of  each,  yet  being  payable  in  respect  only 
of  one  entire  fund,  is  only  chargeable  with  one  stamp  (4) ;  and  on 
the  authority  of  this  case  the  court. of  king's  bench  determined,  in 
a  late  case,  that  a  single  stamp  was  sufficient  for  an  agreement 
wluch  several  persons  had  entered  into  for  a  subscription  to  one 
common  fund,  for  the  purpose  of  constructing  a  dock  (5).  In  the 
case  of  Jones  v.  Sandys  (6)  the  question  was,  whether  a  bond, 
in  the  condition  of  which  a  mortgage  deed  was  mentioned^  ought 
to  have  had  two  stamps,  and  the  court  held  that  it  was  not  \ 

necessary ;  and  in  delivering  their  opinion  they  mentioned  the 
cases  of  bargain  and  sale,  lease  and  release,  mortgage  with  cove- 
nant to  pay  the  money,  as  constantiy  charged  with  only  the 
sin^e  da^. 

But  the  rule  is  different  where  the  instrument  includes  in 
efiect  several  transactions,  and  the  subject  matter  is  distinct  as 

(1)  13  East,  246.  (4)  Baker  v.  Jardine,   12  East, 

(2)  Bowen  v.  Ashley,    1  New    235.  n.  b. 

Rep.  278.      Goodsen  v.  Forbes.  (5)  Davis  v.  Williams,  13  East, 

€Taimt.  171.     1  Marsh,  525.  S.C  232. 

(3)  Bowen  v.  Ashley,   l  New  (6)  Barnes,  463. 
Rep.  274. 
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to  the  several  parties.  Thus,  an  instrument  contuning  the  admis- 
sions of  several  persons  to  a  corporation  requires  as  many  stamps 
aa  there  are  admissions  (1).  But  a  paper  containing  contracts 
by  several  persons  relative  to  different  tilings,  though  stamped 
with  a  single  stamp,  provided  the  stamp  is  affixed  to  the  name 
of  one  party  in  particular,  and  not  generally,  is  good  evid^ice 
as  to  that  particular  party.  (2) 

With  respect  to  insurances,  the  legislature  has  regulated  the 
number  of  stamps  in  the  schedule  of  55  Geo.  3.  c  184,  part  1. ; 
and  other  enactments  declare  the  properties  of  any  number  of 
persons  in  any  ship  or  cargo,  or  both,  to  the  amount  of  £\fiOO 
in  the  whole,  may  be  insured  in  any  one  policy  duly  stamped^ 
and  to  any  amount  by  one  policy  stamped  with  two  stamps^ 
and  such  policy  shall  be  valid  (S).  The  properties  of  any 
number  of  persons  in  any  ship  or  cargo,  or  both,  may  be  as- 
sured in  one  policy,  if  stamped  for  each  person  (4).  All  policies 
of  assurance  by  which  the  property  of  one  person,  or  of  any 
particular  number  of  persons  in  partnership^  or  of  one  1)ody 
politic  or  corporate,  in  any  ship  or  cargo,  or  both,  is  assured 
to  the  amount  of  more  than  jf  1,000,  shall  be  stamped  with 
two  stamps ;  and  such  policies  not  so  stamped  shall  be  void, 
and  the  premium  remain  the  property  of  the  assurer.  (5) 

3d,  Effect  an  When  a  stamped  instrument  has  been  once  used  for  one  pur- 

alteration  of  '^  *^  ^ 

instrument  aftef  pofie  it  Cannot  be  altered  without  a  new  stamp.  If  the  parties 
stamped^bas  ^^^^  altered  their  original  intention,  and  make  a  new  instrument 
under  the  stamp   different  from  that  which  they  originally  contemplated,  a  new 

stamp  will  be  necessai*y  (6) ;  for  where  a  stamp  has  been  used 
ibr  an  effectual  purpose  it  cannot  be  afterwards  used  for  another^ 
though  of  a  precisely  similar  nature  to  the  first  (7).  Thus,  if 
a  bill  of  exchange,  or  promissory  note,  after  it  is  once  perfected^ 
^  be  altered  in  any  material  part,  as  in  the  date,  sum,  or  time 

(1)  Rex  V.  Reeks,  2  Ld.  Rayni.  (4)  5  Geo.  3.  c.46.  8.4. 

1445.    2  Stra.  716.  S.  C.  (5)  8  Geo.  3.  c.  25.  ss.  2.  4. 

(2)PoweUv.£dmund;iJ2£ast,  (6)  Per    Le  Blanc    in    Bathe 

6.     Doe  Copley  v.  Day,   13  East,  v.  Taylor,  15  East,  418.;  and  see 

241.;   see    also    Waddingtoo    v.  1  Ann.  st.  2.  c.  22.  s.  2  &  3,  to 

Francis,  5  £sp.  Rep.  182.  Ferry  v.  which  the  subsequent  acts  refer. 

Bouchier,  4Campb.  80.  (7)  Hammond  v.  Foster,  5  T.R. 

(3)  7  Geo.  3.  c.  44.  s.  1.  not*  635. 
withstanding  5  Geo.  3.  c.  46.  s.  3. 
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wben  payable,  sach  alten^on  will  render  the  bill  wholly  in- 
Talk!  (1);  and  every  material  alteration  of  a  bill  or  note^  after  i% 
ii  once  complete,  is  considered  as  a  fresh  drawing  or  making, 
and  the  circumstance  of  the  bill  or  note  not  having  been  nego- 
tiated will  not  affinrd  any  exception  (2),  and  this  rule  is  equally 
applicable  in  the  case  of  ao  accommodation  bill  (3).  And  the 
above  rules  are'af^Ucable  to  fire  and  life  insurances ;  but  there  is 
an  express  legislative  provision  (4)  relating  to  the  alteration  of 
sea  insurances,  which  allows  an  alteration  to  be  made  in  the 
tenns  or  conditions  of  such  policy,  duly  stamped,  after  it  has  been 
underwritten,  without  requiring  any  additional  stamp  duty,  pro- 
vided the  alteration  be  made  before  notice  of  the  determination  of 
the  risk  originally  insured  (5),  and  the  premium  originally  paid 
shall  exceed  the  rate  of  10b.  per  cent,  on  the  sum  insured,  and  so 
diat  the  thing  insured  shall  remain  the  property  of  the  same  per- 
sons, and  80  that  such  alteration  shall  not  prolong  the  term  insured 
beycmd  twelve  calendar  months,  and  so  that  no  additional  sum 
be  incuied  bjrsuch  alteration* 
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If  an  alteration  be  made  in  any  part  of  saiy  mercantile  in*  Aitention  to 
stroment  which  is  not  material,  or  it  be  made  merely  for  the  ^^""^^  ^' 
purpose  of  correcting  a  mistake,  and  in  furtherance  of  the 
anginal  intention  of  the  parties,  such  alteration,  though  made 
after  the  instrument  is  complete,  will  not  invalidate  it,  with  re- 
gard to  the  stamp  laws,  or  otherwise  (6).  As  to  what  will 
amount  to  a  material  alteration,  or  correcting  a  mistake  in  fur- 
therance of  such  intention  of  the  parties,  must  of  course  entirely 
depend  upon  the  nature  and  wording  o^  together  with  the  dr- 
cnmstances  under  which  the  parties  executed  the  instrument ; 
and  it  would  be  impracticable  here  to  state  any  rule  by  which 
such  alterations  might  be  governed.  (7) 


(1)  See  Chitty  on  Bills,  6th  ed. 
103. 

(2)  Bowman  v.  Nicholl,  5  T.  R. 
537. ;  and  see  cases  and  decisions 
as  to  what  are  material  alterations^ 
Chitty  on  Bills,  103. 

(3)  Calvert  ▼.Robert8,3Campb. 
343.  Bathe  v.  Taylor,  15  East, 
412.  Prinee V.  Nicholson,  1  Marsh, 
72.  n.  e. 

(4)  35  Geo.  3.  c.  63.  s.  13. 


(5)  Ramstrone  y.  Bell,  5  Maule 
&  S.  270. 

(6)  Sanderson  v.  Symmonds, 
1  Brod.  &  B.  42G. 

(7)  As  to  alterations  of  bills  of 
exchange  after  complete*  see  Chitty 
on  Bills,  6  ed.  101.  Trapp  v. 
Spearman,  3  £sp.  Rep.  57.  Mai^ 
son  y.  Petit,  1  Campb.  82.  lid* 
marsh  y.  Glover,  1  Maule  &  S* 
735.      IVench  v.  Nicholson,    ) 
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1.  Alteration  jn  (lie  case  of  KeDsiDgtone,  Inglis  (1)^  where  the  policy  wa9 

galling.  on  goods  and  sp^ie  on  b^ard  of  ship  or  ships  sailing  between 

the  1st  of  October  1799>  and  the  Ist  of  June  1800,  being  the 
property  which  should  first  sail  to  a  certain  amount,  and  upoB 
the  vessels  carrying  the  goods,  and  a  memorandum  was  written 
on  the  policy,  and  subscribed  by  the  defendant  on  the  11th  of 
June  1800,  before  any  notice  of  the  determination  cxf  the  risk 
had  been  received,  by  which  memorandmn  it  was  agreed  to  ck* 
tend  the  time  of  sailing  to  the  1st  of  August  following ;  the  court 
of  king's  bench  in  this  case  held  that  the  memorandum  did  not 
require  a  stamp,  for  although  the  time  of  sailing  was  extended, 
yet  no  new  subject  of  insurance  was  introduced  by  the  memo- 
s.  Alteration  ts  randum,  but  the  object  insured  continued  the  same.  In  another 
vite^^  ""    case  (2)  which  occurred  upon  the  same  clause,  where  the  policy 

was  originally  on  ship  and  outfit  from  London  to  the  South 
Seas,  but  afler  the  sailing  of  the  ship  was  altered  by  consent  of 
the  underwriters,  and  declared  to  be  '<  on  the  ship  and  goods,'* 
instead  of  ship  and  outfit,  the  court  determined  that  as  the 
outfit  originally  insured  was  essentially  difierent  fi'om  goods 
which  were  afterwards  made  the  subject  of  insurance^  the  policy 
,  in  its  altered  state  required  an  additional  stamp.  '^  The  question 

is,"  said  Lord  EUenborough,  C.  J.,  in  delivering  the  judgment 
of  the  court,  *^  whether  that  part  of  the  provision  which  requires 
that'  <  the  thing  insured  shall  remain  the  property  of  the  same 
person,'  has  been  in  this  case  complied  with.  The  words  *  the 
thing  insured  shall  remain  the  property,'  appear  properly  to 
require  and  apply  to  one  identical  and  continued  subject  matter 
of  insurance;  such  subject  matter  all  along  remaining  the  pro- 
perty of  the  same  proprietor,  and  to  be  illsuited  to  a  case  like  the 
present,  where  the  thing  last  insured  is  not  only  in  fact^  but  in 


Marsh.  72.     Jacobs  ▼.  Hart,    2  217.    Sawlett  ▼.  London,  5  Taunt. 

Stark.  45.    Kershaw  v.  Cox^  3  Esp.  359. ;  and  other  instruments.  Cole 

246.    KnilL  V.  Williams,  10  East,  v.  Parkin,  12  East,  471. 
435,  7.     12  East,  475.    Bathe  v.       '(1)  8  East,  273.     Hubbard  v. 

Taylor,  15  East,  517.;    and  see  Jackson,  4  Taunt.  169.    Ridsdale 

Robinson  v.Touray,  1  Maule&  S.  v.  Shedden;  4  Campb.  107. 
2\).    Coles  V.  "Parkin,    12  East,         (2)  Hill  v.  Patten,  8  East,  373. 

471.      Webber  v.  Maddocks,    3  1  Campb.  72.  S.  C.    French   v. 

Campb.  1.     Peacock  v.  Murrell,  Patten,  9  East,  351.     Hubbard  v. 

'i  Stark.  558. ;    as  to  immaterial  Jackson,  4  Taunt.  169.;  the  cases 

alterations  of  policies,  Sanderson  on  this  subject  are  collected  in 

V.  Symraonds,  1  Brod.  &  B.  426.  Parke's  Treatise    on   Insurances* 

Robmson  v.  Touray,  1  Maule  &  S.  p.  46.  last  edit. 
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name  and  kind,  as  a  specific  subject  of  insurance  essentially 
diflferent  fitim  the  thing  first  insured,  and  which  begins  also  to 
have  an  existence  at  a  difiereot  and  much  later  period  than  the 
other,  and  when  the  thing  first  insured  scarcely,  or  in  a  small 
degree  (xdy^  remains  or  continues  to  exist  at  all."  A  memoran- 
dum indorsed  upon  a  policy,  waiving  the  warranty  of  sea  worthi- 
ness, does  not  require  a  new  stamp  (1) ;  and  Mr.  Justice  Bayley 
compared  the  case  to  that  of  a  warranty  to  sail  within  a  certain 
time^  which  may  be  altered  by  an  unstamped  memorandum,  even 
after  the  period  when  the  condition  has  terminated,  without 
the  continuance  of  the  policy. 


1 «  f :    ^*!tj> 


'    We  have  seen  that  the  stamp  acts  prohibit  the  production  of  a*  ^^  ^^  con- 

,  _  .  ,      seouences  of  no 

an  instrument  not  duly  stamped  in  evidence,  and  therefore  m  stamp,  or  an 
these  cases  the  transaction  cannot  be  proved  at  all  until  a  proper  b^^T^.^^^f 
stamp  has  been  obtained  (2) ;  as  in  an  action  for  use  and  occupa- 
tion, if  it  appear  that  the  defendant  held  under  a  written  agree- 
ment which,  for  want  of  a  stamp,  cannot  be  received  in  evidence, 
the  plaintiff  will  not  be  allowed  to  go  into  general  evidence  for 
the  agreement  is  the  best  evidence  of  the  nature  of  the  occupa- 
tion (3).  Parol  evidence  of  a  lost  or  destroyed  agreement  cannot 
be  received,  if  the  agreement  was  on  unstamped  paper,  though 
it  has  been  wrongfully  destroyed  by  one  of  the  parties,  yet  the 
other  par^  will  not  be  permitted  to  prove  its  cont^its  by  parol 
evidence;  and  this  is  one  of  the  risks  which  attends  the  omission 
to  have  the  agreement  properly  stamped  in  the  first  instance,  for 
if  any  acddent  happen  to  it  before  the  stamp  is  affixed,  all  re^ 
medy  by  action  is  entirely  gone.  (4) 

It  may  fi:equently  happen  that  the  transaction  is  capable  of  ^-  in  whitcaMj 

u-  j/i-i  i.-i  ••  J   P"'°*  testimony, 

Demg  proved  by  other  evidence  besides  a' written  instrument,  and  or  an  unstamped 
the  objection  arising  fi-om  the  stamp  acts  may  be  avoided  by  re-,  |^*a^t^ted  ia*^ 
sorting  to  that  other  species  of  proof.     Thus,  although  an  un-  evidence. 
stamped  receipt  for  the  payment  of  a  bill  is  not  admissible  in- 

(1)  Weir  V.  Aberdeen,  2  Barn.  Rep.  213.    Doe  St.  John  v.  Hore^ 
&  Aid.  325.  2  Esp.  Rep.  724.    Ramsbottoin  v. 

(2)  Rex  V.  Sl  PHul's,  Bedford,  Mortley,  2  Maule  &  S.  445. 
6T.  R.  452.     Hodges  v.  Drake-  (4)  llippener  v.  Wright,  2  Stark. 
ford,  I   New  Rep.  271.     Rex  v.  478.     2  Barn.  &  Aid.  478.;  but 
CastlemortOD,  3  Bam.  &  Aid.  588.  see  post  as  to  the  cases  where  the 
Ante.  .due  stamping  will   be    resumed. 

(3)  Brewer  v.  Palmer,    3  Esp.  1  Surk.  25.     7  East,  45. 
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evidence^  yet  the  ikct  of  payment  may  be  proved  by  a  witness 
who  saw  the  money  paid,  and  even  such  an  unstamped  receipt 
may  be  shewn  to  the  witness  as  a  memorandum  to  refresh  bis 
memory  (1).  So  in  an  action  on  a  promissory  note^  though  the 
plaintiff  cannot  give  the  note  in  evidence,  unless  it  is  duly 
stamped,  yet  he  will  not  be  precluded  from  recovering  on  one 
of  the  general  counts  of  the  declaration,  if  he  can  prove  an  ad- 
mission of  the  original  debt,  or  give  other  evidence  of  a  consi- 
deration received  by  the  defendant  (2).  And  so,  where  a  par^ 
to  a  suit  admits  on  the  record,  that  which  if  not  admitted  the 
tither  party  must  regularly  prove,  it  cannot  be  necessary  to  pro- 
duce that  evidence  which  would  otherwise  be  required  (3).  And 
on  payment  of  money  into  court  upon  the  whole  declaration,  a 
party  is  precluded  from  disputing  the  insufficiency  of  the  instru- 
ment on  which  the  action  is  brought,  on  account  of  the 
stamp.  (4) 


Oftheadmiid*  Written  instruments  have  been  admitted  in  evidence  yNxxhr 
of  uoMinped"^  ^^  ^  stamp,  in  cases  where  they  have  been  produced  merely 
iiistnifflrats.       to  prove  something  collateral,  and  where^  by  admitting  them, 

effect  is  not  given  to  an  unstamped  instrument,  and  when  it 
was  not  material  to  consider  whether  the  instruments  were  good 
or  available  in  law(5).  In  the  case  of  Holland  q.  t.  v.  Duf-* 
fin  (6),  which  was  an  action  to  recover  several  sums  of  monqr 
Ibrfeited  by  insuring  tickets  in  the  lottery,  contrary  to  the  statute 
S2  O.  S.  c.  47.  s.  13,  Lord  Kenyon  held^  that  an  instrument, 
purporting  to  be  a  policy  of  insurance,  might  be  given  in  evi- 
dence, though  not  stamped  as  a  policy,  for  such  a  contract  i» 
declared  by  the  act  to  be  illegal  and  void,  and  could  not  have  been 
intended  by  the  legislature  as  an  object  of  taxation.  And  in  an 
action  of  debt  ibr  bribery  at  an  election  under  statute  2  O.  2« 
c.  24.  s.  7.  (7),  Lord  Ellenborough  C.  J.  held,  that  an  un- 
stamped promissory  note,  payable  to  the  defendant,  which  a 


^M 


(1)  Rambert  v.  Cohen,  4  Esp.  &  S.  553*    Huddleston  v.  Briscoe. 
N.  P.  C.  213.    Jacob  v.  Liudsay,  11  Ves.  583. 

1  East,  460.                                 '  (4)  Israel  v.  Benjamin,  3  Campb. 

(2)  Fair  v.  Brice,    1  East,  b7.  40. 

Alves  V.  Hodgson,   7  T.  R.  243.  (5)  Castlemkn  y.  Ray,  2  Bos.  & 

Tyte  V.  Jones,  1  East,  58.  n.  a.  Pul.  383. 

Brown  v.  Watts,   1  Taunt.  353.  (6)  Peake,  N.  P.  C.  57.    5  Esp* 

Wade  V.  Beasley,  4  Esp.  N.  P.  C.  7.  Rep.  92.    2  East,  P.  C.  955. 

(3)  By  Lord  Eldon,  Ch.,  1 1  Ves.  (7)  Dover  v.  MaesUer,  5  Esp* 
606.  Thynne V.  ftrotheroc,  2  Maule  N.  P.  C.  92. 
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witiMn  8aid  he  had  giren  for  the  repayment  of  money  receWed 
by  htm  as  a  voter  from  the  defendant  (one  of  the  candidates), 
might  be  admitted  as  evidence  of  the  transaction,  to  corroborate 
the  testimony  of  the  witness.  A  paper,  purporting  to  be  a  bill 
of  exchange  or  promissory  note,  may  be  given  in  evidence, 
though  unstamped,  to  support  an  indictment  for  forgery,  or 
for  uttering  with  a  knowledge  of  the  forgery  (1)  ^  for  the  stamp 
acts  bdng  revenue  laws,  and  not  intended  to  affect  the  crime  of 
fcigery,  cannot  alter  the  law  respecting  it.  The  stamp  is  not, 
properly  speaking,  any  part  of  the  instrument,  but  merely  a  mark 
impressed  on  thepaper  to  denote  the  payment  of  a  duty,  and  is 
collateral  to  the  instrument  itself  (2).  And  if  a  person  were  to  be 
soed  for  a  penalty  for  having  negotiated  an  instrument  without 
a  stamp,  there  is  no  doubt  but  that  the  unstamped  instrument 
might  be  given  in  evidence,  notwithstanding  the  general  pro* 
hibitory  words  of  the  stamp  acts  (S).  An  unstamped  receipt  may 
be  shewn  to  a  witness  as  a  memorandum,  in  order  to  refresh  his 
recollection  of  a  fact  there  stated  (4).  An  unstamped  contract  made 
between  commissioners  of  the  navy  and  other  persons,  containing 
also  a  direction  by  the  commissioners  to  their  clerks,  in  consequence 
of  the  contract  to  issue  certificates  in  a  certain  form,  is  evidence  of 
such  a  direction  having  been  given,  though  not  evidence  of  the 
contract  (5)*  A  written  agreement  for  which  an  action  of  trover 
is  bioaght,  and  which  is  produced  at  the  trial  by  the  defendant,  is 
not  inadmissible  in  evidence  on  account  of  the  want  of  a  stamp  (6). 
A  lease  adduced  to  prove  that  fixtures  are  to  be  paid  for,  must,  in 
an  action  for  their  value,  be  stamped  (?)•  The  unstamped  part  of 
ao  agreement  is  admissible  on  the  part  of  the  plaintiff  as  secon- 
dary evidence  of  the  agreement,  after  proof  of  notice  to  the  de* 
fisndant  to  produce  the  stamped  part,  which  is  in  his  posses- 


(1)  Hawkeswood's  case,  1783, 
1  Leach,  Cr.  C.  292.  2  East,  P.  C. 
955.  S.  C.       Lee's   case,    1784, 

1  Leach,  Cr.C.  293.  n.  (  )  Mor- 
ton's case,  1 795,  2  East,  P.  C.  955. 
Reculist's  case,  1796,  2  Leach, 
Cr.  C.  81 1.    Davies's  case,  1796, 

2  East,  P.  C.  956.  Rex  v.  Castle- 
nmrton,  3  Barn,  k,  Aid.  589. ;  see 
Whitwell  V.  Dimsdale,  Peake,  N. 
P.C.168. 

(2)  See  the  judgment  of  Mr. 


Judge  Grose,  who  delivered  the 
0(310100  of  the  Judges  in  Reculist's 
case,  2  Leach,  Cr.  C.  813. 

(3)  Ibid.     . 

(4)  Rambert  v.  Cohen,  4  Esp. 
N.  C.P.  213.  Jacob  v.  Lindsay, 
1  East,  460. 

(5)  Uedges*s  case,  28  Howell's 
St.  T.  1344. 

(6)  Scott  V.  Jones,  4 Taunt.  356. 

(7)  Corderv.Drakeford,3Taunt. 
382. 
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sion  ( 1) ;  and  there  can  be  no  differaice  in  this  respect^  whether 
the  plaintiff  has  specially  declared  upon  the  agreement,  or  merdy 
ofiers  it  as  evidence  in  the  course  of  the  case.  On  a  quesUon  of 
settlement  by  hiring  and  service,  although  a  general  hiring 
cannot  be  presumed  from  the  mere  fact  of  service,  if  the  service 
has  been  performed  under  written  articles  of  agreement, which  are 
notadmissible  in  evidencefor  the  want  of  a  proper  stamp,  yetwhere 
the  question  is,  whether  the  service  commenced  after  the  expira- 
tion of  the  articles,  it  has  been  holden  that  they  may  be  inspected 
for  the  purpose  of  ascertaining  this  collateral  fact,  whether  they 
would  apply  to  the  subsequent  service  (2).  In  an  action  for  the 
non-delivery  of  goods,  if  the  contract  is  proved  by  parol  evi-^ 
dence^  and  it  should  appear  that  the  parties  made  a  oon* 
tract  on  unstamped  paper,  the  court  may  inspect  the  instrom^it,* 
to  see  whether  it  applies  to  the  goods  which  are  the  subject  of  the 
action,  and  if  they  are  not  included  in  the  contract,  the  parol 
evidence  would  be  properly  admitted  (S).  So  in  an  action  for 
money  lent,  where  the  plaintiff  proved  that  he  had  advanced  the 
money  to  the  defendant,  who  gave  him  a  note  for  the  amount 
on  unstamped  paper,  and  the  defence  was  that  he  had  been 
induced  to  give  the  note  in  a  state  of  intoxication,  without 
having  received  any  part  of  the  money,  Lord  EUenborough- 
C.  J.  held,  that  the  note  might  be  inspected  by  the  juiy  as  a 
contemporary  writing  to  prove  or  disprove  the  fraud  imputed 
to  the  plaintiff  (4).  In  the  case  of  the  King  v.  Pooley  (5),  the 
prisoner  was  indicted  under  the  statute  7  G.  3.  c.  50.  s.  1. 
which  makes  it  capital  felony  for  any  person  employed  in 
receiving  letters  to  secrete  any  letter  containing  a  bank  note, 
or  any  warrant  or  draft,  &c.  for  the  payment  of  money.  It  ap- 
peared at  the  trial,  that  the  drafl,  contained  in  the  letter  which 
the  prisoner  had  secreted,  was  drawn  above  ten  miles  from  the 
banking-house ;  the  prisoner's  counsel  then  objected,  that  as  the 
draft  was  on  unstamped  paper,  it  was  not  a  valid  order  for  the 
payment  of  money,  and  therefore  not  within  the  statute  on  which 

— ^ —  —  .  ^ _^ 

(1)  Garaons  v.  Smith,  1  Taunt.         (2)  Rex  v.  Pendleton,  15  East, 

507.    Wallerv.HorsMl,  ICampb.  449.455. 
5(U.   provided    the  original  was        (3)  15  East,  455. 
stamped,    2  Barn.  &  Aid.    478,        (4)  Gregory  v.  Fraser,  3  Campb. 

ante;  but  this  will  be  presumed  454. 
till  the  contrary  appear,  I  Stork.         (5)  3  Bos.  &  Fill.  311, 
;35,  and  post,  1^6. 
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Ae  prisoner  was  indicted;  and  they  firanded  this  objection  on 
the  statute  51  Geo.  S.  c.  25.,  the  fourth  section  of  which  exempts 
from  stamps  only  snch  orders  for  the  payment  of  money  as  are 
drawn  on  a  banker  residing  within,  ten  miles  of  the  place  where 
theofder  is  made;  and  thel9th  section  provides,  that  no  bill,  note, 
draft,  &c.  shall  be  pleaded  or  given  in  evidence  in  any  courts  or 
admitted  in  any  court,  to  be  good,  useful,  or  available  in  law  or 
equity,  unless  they  are  written  on  paper  duly  stamped.    Thb 
pMnt  was  reserved  at  the  trial ;   and  the  case  was  afterwards 
argued  before  the  judges  in  the  exchequer  chamber,  when  the 
objectioD  taken  on  the  part  of  the  prisoner  was,  first,  that  which 
has  been  stated,  namely^  that  the  draft  in  question  was  not  a 
draft  for  the  payment  of  money  within  the  meaning  of  the  stat. 
7  Cieo.  3.  c.  50.  s.  1.;    and,  secondly,  that  the  indictment, 
which  averred  that  the  draft  was  in  force  at  the  time  of  the 
secredng,  had  not  been  proved,  as,  from  the  want  of  a  stamp, 
die  draft  had  never  been  avulable.     The  opinion  of  th6  judges 
was  not  publicly  declared,  but  the  prisoner  received  a  pardon 
for  the  of^ce  charged  in  the  indictment,  and  he  was  afterwards 
tried  on  the  second  section  of  the  same  act,  which  makes  it  a 
cqiital  oflence  for  any  person  to  rob  any  mail  of  a  letter  or 
packet,  or  to  steal  or  takd  any  letter  from  any  mail,  or  fi'om  any 
place  for  the  receipt  of  letters,  &c.  (1).    It  was  objected,  at  the 
second  trial,  that  the  draft  before  mentioned,  being  on  unstamped 
paper,  could  not  be  received  in  evidence  as  a  medium  to  shew 
that  the  prisoner  had  stolen  the  letter,  but  the  court  over- 
ruled the  objection,vbeing  of  opinion,  that  the  draft,  though 
nnstamped,  might  be  admitted  in  evidence  for  collateral  pur- 
poses, though  not  for  the  purpose  of  recovering  the  money  men- 
tioned in  it ;  and  the  evidence  was  accordingly  received.     Here 
die  paper  was  not  bffered  in  evidence,  as.  it  was  on  the  former 
trial,  as  a  draft  for  the  payment  of  money,  but  merely  as  a  paper 
contained  in  the  letter;  and  the  iact  of  the  prisoned  having  this 
paper  in  his  possession,  was  eridence  against  him  of  his  having 
stcden  the  letter  in  which  it  was  contained.    An  objection  simfiar 
to  that  which  was  taken  on  the  former  trial  in  the  last  case, 
was  again  taken  in  the  case  of  the  King  v.  Oillson  (2).     The 
indictment  was  for  feloniously  setting  fire  to  a  Certain  house. 


/ 


(1)  3  Bos.  &  Pul.  315.;   and     1  East,  pi. C. addenda,  17.  Cbittys 
this  part  of  the  case  18  reported  in    Grim.  Law,  1  vol.  tit.  Evidence. 

(2)  1  Taunt.  25. 
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with  intent  to  defraud  an  insurance  ccMnpaay;  at  the  trial,  a 
policy  of  insurance  was  given  in  evidence  on  the  port  of  the 
prosecution,  by  which  the  prisoner's  goods  in  a  house  there  de- 
scribed were  insured  against  fire,  and  upon  this  policy  a  memo- 
randum was  indorsed,  stating  that  the  goods  insured  had  been 
removed  from  the  house  described  in  the  policy  to  another  house 
mentioned  in  the  memorandum,  in  which  last*mentioned  house* 
the  prisoner  was  charged  with  having  committed  the  felony ;  the 
policy  was  properly  stamped,  but  the  memorandum  had  no- 
stamp  ;  and  the  objection  taken  for  the  prisoner  was,  that  in 
support  of  the  charge,  it  was  essentially  necessary  to  shew  that 
there  subsisted  a  legally  effective  contract,  and  that  by  the  ex- 
press provision  of  the  stamp  acts,  the  memorandum  in  question 
not  being  stamped  could  not  be  given  in  evidence,  or  be  good 
or  available  in  any  manner  whatever ;  and  a  distinction  was 
drawn  between  this  case  and  the  above  mentioned,  where  aa 
unstamped  forged  instrument  was  admitted  In  evidence  against 
the  party  charged  with  having  forged  it,  or  with  uttering  it; 
knowing  it  to  be  forged.  The  point  was  reserved  for  the  opinion 
of  the  judges,  and  argued  in  the  exchequer  chamber,  and  judg- 
ment was  afterwards  given  at  the  Old  Bailey,  that  the  prisoncF 
should  be  discharged. 

In  whit  cascB  A  regular  stamp  may  be  presumed  in  certain  cases :    If  an 

t^bcTcomct!  agreement  is  in  the  possession  of  a  paity  to  the  suit,  who  re- 
fuses to  produce  it  after  a  notice,  the  other  party  may  give  in 
evidence  of  a  copy  of  the,  agreement,  without  proving  that  che 
original  was  duly  stamped,  the  party  who  has  the  original  in  bis 
possession  may  prove  the  n^ative  (1).  If  an  instrument  which 
ought  to  be  stamped  is  proved  to  have  been  lost,  parol  evidence 
of  its  contents  may  be  admitted  without  proof  of  the  stamp  being 
regular,  where  it  can  be  presumed  from  the  circumstances  of  the 
case  that  the  instrument  was  duly  stamped  (2).  In  a  late  case 
upon  this  point,  on  a  question  of  settlonent  between  two  pa- 
rishes (d),  it  appeared  that  an  indenture  of  apprenticeship^  which 
had  been  regularly  executed  thirty  years  before^  was  delivered 
to  the  apprentice  at  the  end  of  the  term,  and  lost;  that  a 

(1)  Crisp  V.  Anderson,  1  Stark.  Rex  v.  Badley,  1  Bott,  549.  S.  P. 
M.  Jr.  C.  35.  aiitc. 

(2)  Rex  V.  EastSnoyle,  Burr.        (3)  Rex  ▼.  Long  Buckley,  7 East, 
Set.  Cm.  151,  1  Bott,  647.  S.C.  45. 
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premiuin  had  been  paid  with  the  apprentice ;  and  further^  that 
the  parish  in  which  he  had  served  under  the  indenture,  had  for 
many  years  treated  him  as  one  of  their  parishioners :  on  the 
other  side,  it  was  proved  by  the  deputy  register  and  comptroller 
of  the  iqpprentice  dnties,  that  it  did  not  appear  that  such  an  in* 
denture  had  been  stamped  with  the  premium  stamp,  or  enrolled 
from  the  time  of  the  date  to  the  time  of  the  trial  of  the  appeal ; 
but  the  court  of  king's  bench  were  of  opinion,  that  the  court 
bdow  were  right  in  presuming  that  the  indenture  had  been  pro- 
perly stamped.  '<  The  question  before  the  justices,"  said  Lord 
EUenborough,  ^  was,  whether  the  presumption  that  all  was 
rightly  done  after  the  lapse  of  so  many  years,  was  sufficiently  re- 
hotted  by  the  negative  evidence  of  the  officer ;  they  thou^t  not, 
and  we  cannot  say  that  they  have  done  wrong,  for  the  presump- 
tion of  law  is  to  be  fevoured,  and  against  the  negative  evidence 
they  may  have  set  the  possibility  of  an  irregularity  in  the 
returns  made  to  the  office  (1). 

As  we  have  before  seen,  a  party  before  he  enters  into  any  3.  in^itatcasM 
mercantile  contract  or  instrument  in  writing  which  is  liable  to  a  f "ta^^'J^or**^' 
stan^  dut^,  is  required  by  the  l^islature  to  obtain  a  stamp  of  a  a  defective  stamp 
proper  denomination  and  value  to  be  placed  on  the  paper,  &c,  ™^^ 
whereon  he  intends   such  contract   or  instrument  to  be  set 
forth  (2) ;  and  it  cannot  in  general  be  stamped  afterwards  with- 
out incurring  some  penalty,  and  in  some  instances  the  stamp 
cannot  be  obtained  at  all,  and  the  party  is  precluded  fi*om  all 
remedy  on  the  instrument;  besides  which  the  legislature  has  im- 
posed many  heavy  penalties  and  punishments  upon  persons  en- 
toing  into  agreements   or   other  instruments  liable  to  stamp 
doties  before  they  are  stamped.    We  shall  not,  however,  inquire 
into  the  latter,  but  proceed  merely  to  show  in  what  cases,  and 
within  what  time,  instruments  are  allowed  to  be  stamped  after 
entered  into ;  and  with  reference  to  agreements  and  instruments 
in  general,  if  any  matter  is  written  on  any  vellum  which  is  not 
duly  stamped,  it  may  be  stamped  afterwards  upon  payment  of  the 


(1)  Ante.    2  Bam.  &  Aid.  478.  c.  34.  s.  10.    19  Geo.  3.  c.  64.  8.5. 

(2)  5  &  6  W.  &  M.  c.  21 .  s.  9.  23  Geo.  3.  c.  58.  s.  8.  29  Geo.  3. 
9  &  10  W.  3.  c  25.  8. 58.  1 0  Ann.  c.  50.  s.  4.  2!)  Geo.  3.  c.  b^.  s.  5. 
cl9.  8. 104.  10  Ann.  c.  26. 8. 71.  34Geo.3.  c.  1  i.  s.l0.  35  Geo.  3. 
dOGeo.2.  C.19.  8.19.    i6Geo.3.  c.63.  s.  14. 
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extra  duty  of  i^5  by  way  of  a  penalty,  and  the  same  shall  then, 
and  not  otherwise,  be  admitted  as  evidence  in  any  court  so  far  a6 
the  same  reUtes  to  the  stamp  (1).  But  this  penalty  may  be 
avoided  as  far  as  respects  agreements  not  under  seal,  if  the  in- 
strument be  properly  stamped  within  twenty-one  days  from  the 
time  the  same  was  entered  into  (2).  The  37  Geo.  S.  c.  19.  s.  S. 
referring  to  s.  4.  requires  any  indenture,  lease,  bond,  or  other 
deed,  not  duly  stamped  before  execution,  to  be  brought  within  one 
calendar  month  after  the  date  thereof  to  the  stamp  office  where 
it  may  be  stamped,  without  payment  of  any  penalty,  but  after 
that  time  it  cannot  be  stamped  without  payment  of  a  penally*  of 
«i£^iO>  and  if  not  stamped  within  six  months  after,  the  penalty  of 
j^IO  accrues  upon  every  skin,  &c.  (3)  In  the  case  of  an  attested 
copy  of  any  indenture,  lease,  or  other  deed,  liable  to  the  duties 
granted  by  37  Geo.  3.  c.  90.  or  39  &  40  Geo.  3.  c.  72.  it  may  be. 
stamped  within  sixty  days  after  date  of  attestation,  without  pay- 
ment of  any  penalty ;  but  the  penalty  of  J^IO  accrues  if  not 
stamped  within  that  time  (4).  Where  any  accumulated  penklties, 
exceeding  j^lO,  occurs  on  any  skin  or  sheet  or  piece  of  vellum, 
&C.  the  same  may  be  stamped  upon  payment  of  penalty  of 
i£^10  only  for  any  and  every  such  skin,  &c.  (5).  These  enact- 
ments are  again  modified  by  the  44  Geo.  3.  c.  98.  s.  24.  and 
37  Geo.  3.  c.  136.  s.  3.  which  declare,  that  if  it  can  be  made  ap- 
pear to  the  commissioners  of  stamps  that  any  instrument  requiring 
a  stamp  duty  has  been  engrossed,  &c.  without  a  stamp,  either  by 
accident  or  necessity,  or  without  intention  to  defraud  His  Ma- 
jesty, and  such  instrument  is  brought  to  the  commissioners  to 
be  stamped  within  twelve  months  (6)  after  its  execution,  the  com« 
missioners  will  remit  the  penalty,  or  a  part  of  it,  and  any  person 
concerned  in  such  engrossment,  &c.  shall  be  discharged  firom- 
all  further  penalties  other  than  such  as  shall  not  be  so  re- 
mitted. (7) 


(1)  12  Ann.  s.  2.  c.  9.    s.  25.  c.  136.  s.2.  post. 

12  Geo.  1.  C.33.  s.  8.     32  Geo.  2.         (4)  39  &  40  Geo.  3.  c.  84.  s.2. 
c.  35.  8.  4.    2  Geo.  3.  c.  36.  s.  4.         (5)  37  Geo.  3.  c.  136.  s.  2. 

5  Geo.  3.  c.  47.  s.  4.    5  &  6  W.        (6)  44  Geo.  3.  c.  98.  s.  24.  which 

6  M.  c.  21 .  8. 1 1.     9  &  10  W.  3.  alters  the  37  Geo.  3.  c.  136.  a.  3. 
c.  25.  s.  60.  which  gave  only  60  days.  55  Geo.  3. 

(2)  23  Geo. 3.  c.58.  8.5.  c.  184.  60  days. 

(3)  37  Geo. 3.  c.  19.  s.5.;  but        (7)    37  Geo.  3.    c.  136.    s.  3. 
as  to  latter  part,  see  37  Geo.  3.  44  Geo.  3.  c.  98.  s.  24. 
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KUs  of  exchange,  promissory  notes^  or  other  notes^  drafts,  or 
order,  and  all  receipts,  discharges,  acquittances,  notes,  or  me- 
morandmns  for  the  payment  of  money,  and  requiring  a  stamp, 
are  excepted  from  the  foregoing  enactments,  and  cannot  be  given 
In  evidence,  or  admitted  to  be  available  in  any  court,  unless 
duly  stamped  in  the  first  instance,  and  they  cannot  properly  be 
stamped  after  they  are  made  (I) ;  and  though  upon  this  statute  it 
has  been  decided,  that  if  the  commissioners  of  stamps  exceed 
their  authority,  and  do  stamp  the  bill  or  note  after  it  has  been 
made,  no  defence  can  be  established  to  an  action  founded 
on  the  bill  or  note  on  that  ground,  because  it  would  be  injurious 
to  paper  credit  if  it  were  necessary  for  an  indorsee  to  ascertain  be* 
fore  he  takes  a  bill  whether  or  not  it  was  stamped  previously  to 
its  having  been  made  (2) ;  yet,  according  to  more  recent  deddons, 
it  should  seem,  that  at  least  if  the  instrument  be  in  the  hands  of 
the  p«ur^  in  whose  favour  it  was  originally  made,  a  subsequent' 
stamping  would  not  render  it  available  against  such  positive  enact- 
ment (3).  The  legislature  indeed,  perceiving  the  difficulty  and 
hardship  which  the  above  statute  created  upon  bandjide  holders, 
passed  a  temporary  act,  34  Geo.  3.  c.  32.  to  enable  the  commis- 
sioners to  stamp  bills^  &c.  after  drawn,  where  no  fraud  was 
intended  originally  upon  the  revenue ;  but  this  act  has  expired  (4b), 
and  the  holder  of  such  bill  has  no  remedy  thereon  (5),  and  indeed 
an  uistamped  bill  or  note  is  such  a  nullity  as  to  impose  no 
obligation  to  present  it.  (6) 

It  seems  that  policies  of  insurance  cannot  under  any  penalty  be 
stamped  after  they  are  drawn,  as  by  the  35  Geo.  S.  c.  6S.  s.  14. 
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(1)31  Geo.  3.  c.  25. 8. 1 9.  which 
is  still  in  force ;  and  55  Geo.  3. 
c  184.  s.  7.  refers  to  it 

(2)  Wright  V.  Riley,  Peake's 
Rep.  173. 

(3)  Roderick  ▼.Hovill,  3Camph. 
103.  Rapp  V.  Alloutt,  id.  k)6.  in 
notes. 

(4)  Bayley,  26.  in  notes.  Phil- 
lips on  Ev.  3  ed.  459.  n.  *. 

(5)  And  see  43  Geo.  3.  c.  127. 
8. 5.  and  44  Geo.  3.  c.  98.  s.  24. 
Iq  criminal  prosecutions  the  want 


of  a  proper  stamp  is  not  in  general 
an  available  objection,  see  cases 
1  Chitty,  Cr.  Law,  582  to  584. 
Phillips  on  £j.  3  ed.  454  to  458. ; 
and  as  to  the  instances  in  which  an 
unstamped  bill  or  note  maj  be 
given  in  evidence,  see  3  Bos.  &  Pul. 
3 1 6.  Peake's  Rep.  75.  15  East, 
449.  455.  Phillips  on  £v.  3  ed. 
403.  454.  3  Campb.  454.  and 
Chitty  on  Bills,  6  ed.  56.  b.  e. 

(6)  Wilson  V.  Vysar,  2  Taunt. 
288. 
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&  16.  (1)  it  is  provided  that  po  influranoe  entered  into  in  Great 
Britain,  In  respect  whereof  any  duty  ift  payable,  nor  any  contract 
or  agreement  for  such,  insurancei  shall  be  pleaded  or  given  in 
evidence  unless  duly  stamped,  and  the  commissioners  are  pro* 
hibited  from  stamping  the  same,  if  not  stamped  before  engros- 
sed.(2) 

Where  an  agreement  or  any  other  instrument  may  be 
stamped  after  it  is  entered  into  or  engrossed,  whether  upon 
payment  of  a  penalty  or  otherwise  (if  within  the  time  limited 
by  act  of  parliament),  it  may  be  stamped  at  any  time  before 
the  trial  or  hearing  in  equity  of  any  action  or  motion  in  which 
it  may  be  necessary  to  produce  it  in  evidence  (3) ;  and  where  the 
defendant  had  applied  to  the  court  to  set  aside  a  judgment  en- 
tered upon  a  warrant  of  attorney  on  an  insufficient  stamp,  the 
court  held  the  objection  cured  by  procuring  it  to  be  stamped  with 
a  proper  stamp.  (4) 

Of  the  denomu        Where  an  instrument  or  agreement  requires  a  stamp,  it  must 

mm^^sSLe  ^  «^P«*  ^^  <>"«  «f  *  P^P«^  denomination,  which  the  legis, 
to  the  iiutru.  lature  has  imposed  to  every  particular  species  of  instrument, 
qvdreslt.  (s)**"    Therefore  a  receipt  stamp  will  not  be  available  if  used  upon  a 

promissory  note,  nor  a  note  stamp  if  used  upon  a  receipt.  So 
articles  of  agreement  under  seal  require  a  deed  stamp,  and  an 
instrument  containing  a  present  demise  of  a  house,  containing 
also  an  agreement  for  goods  and  fixtures  in  the  house,  re- 
quires a  lease  stamp,  the  one  contract  being  auxiliary  to 
the  other ;  and  unless  it  is  so  stamped,  it  cannot  be  given  in 
evidence  as  an  agreement  for  the  sale  of  the  goods  in  an 
action  to  recover  the  amount  (6).  And  although  the  stamp 
be  an  a£{  valorem  one,  or  of  higher  value  than  what  the  in- 
strument requires,  but  of  an  improper  denomination,  it  is  not 

(1)  And  see  Roderick  v.  Hovil»  (3)  Rex  v.  Bishop  of  Chester, 
3  Campb.  103.;  and  see  ante.  8  Mod.  365.  1  Stra.  624.  S.  C. 
Rogers  v.  McCarthy,  Park.  n.  a.     9  Ves.  252.     1 1  Ves.  595. 

45.  Marsden  v.  Reed,  3  East,  (4)  Burton  v.  Kirby,  7  Taunt. 
572.  174.     2  Marsh,  480.  S.  C. 

(2)  This  appears  to  repeal  the        (5)  55  Geo.  3.  c.  184.  s.  10. 

10  Ann.  c.  26.  s«  71.  and  7  Geo.  3.        (6)    Corder    v.    Drakeford,    3 
c  50.  8. 24. ;  but  <}u.  does  not  this    Taunt.  382. 
only  relate  to  se^  insuranoes* 

H 
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aTaUable  in  eniencej  unless  by  statutoi^  proyisions  to  dial 

(1) 


The  mistake  in  the  proper  denomination  of  a  stamp  may, 
provided  the  stamp  be  of  as  equal  or  greater  value  than  the  one 
required,  be  cured  without  payment  of  any  penalty,  by  obtaining 
one  of  a  proper  denomination  at  any  time  before  the  instrument 
is  ofl&red  in  evidence  (2) ;  and  even  this  need  only  be  done  where 
die  stamp  shall  have  been  specifically  appropriated  to  another 
instrument,  by  having  its  name  on  the  face  of  it  (S).  With  re- 
^ct,  however,  to  bills  of  exchange,  promissory  notes>  and  other 
notes,  drafts,  and  orders,  if  they  bear  a  stamp  of  an  improper  de- 
nomination, though  of  equal  or  superior  value  to  the  stamp,  re- 
quired, they  must  be  stamped  with  one  of  a  proper  denomination 
before  available  in  evidence,  and  this  stamp  may  be  procured  on 
payment  of  the  proper  dutyi  and  40s.  if  the  bill,  &c.  be  not  due 
4>r  payable,  or  jf  1 0  if  due.  (4) 

The  relations  of  the  legblature  in  cases  where  an  instrument  Of  the  value  of 
has  been  stamped  with  a  stamp  of  less  value  than  the  one  im-  ^  ^^^' 
posed,  are  similar  to  those  where  the  instiiiment  has  not  been 
stamped  before  engrossed  or  written  upon,  except  as  to  policies 
of  insurance,  in  which  case  there  appears  some  relaxation  * 
of  the  strictness  in  cases  where  the  instrument  has  not  been 
stamped  in  the  first  instance;  for  by  the  50  G.  3.  c.  35.  s  8.,  it 
is  enacted,  that  where  a  policy  is  underwritten  inadvertently  for 
a  greater  sum  than  that  for  which  it  is  stamped,  if  the  insured 
shall  procure  another  policy  duly  stamped,  to  be  underwritten  for 
the  same  risk  and  sum,  and  shall  within  one  calendar  month  after 
last  subscription  on  first  policy,  produce  the  same  to  commis- 
sioners, such  commissioners  upon  proof  of  the  mistake,  may 
allow  as  spoiled,  and  cancel  stamps  on  first  policy,  and  give  other 
stamps  of  the  same  description  or  value,  or  otherwise  at  their  dis- 
cretion, and  where  expedient,  stamps  of  any  other  description, 

(1)  Robinson   v.    Drybrough,    s.  16. 

6  T.  R.  317.      Chamberlain   v.  (4)  37  Geo.  3.  c.  136.  s.  5,  6. ; 

Porter,  1  New  Rep.  30.  but    this    only    relates    to  bills, 

(2)  43  Geo. '3.  c.  127*  s.  5.  &c.  made  after  the  passing  of 
which  seems  to  repeal  37  Geo.  3.  this  statute^  as  they  could  not 
c.  1 36.  8. 1 .  before  in  any  case  be  stamped  after 

(3)  55  Geo.  3.  c.  184.  s.  10. ;  they  were  issued  or  made. 
and  see  s.  4,  5.    50  Geo.  3.  c.35.  31  Geo.  3.  c.  25. 
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andof  equaNalae  in  law.  It  was  formerly  considered,  that  an 
instrument  bearing  a  stamp  of  greater  value  than  the  one  re- 
quired was  insufficient^  and  could  not  be  reoeiyed  in  evidence  (1 ) ; 
to  remedy  this,  however,  an  act  was  passed,  declaring  that  no 
instrument  shall  be  ineffectual  from  being  of  a  greater  value  than 
the  stamp  acts  require.  (2) 

(1)  Fair  V.Price,  1  East, 55.        c.l84.t.l0.aDd6eet.7.  31Geo.3. 

(2)  43  Geo.  3.  c  127.  s.  6.    c.  25.  s.  19.;   and  see  Taylor  v« 
50  Geo.  3.  c.  37.  s.  16.   55  Geo.  3.    Hague,  2  East,  414. 
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CHAP.  III. 
Of  Principal  and  Agents  Factors  and  Brokers. 

JT  is  a  general  rule  of  law^  that  where  a  man  has  power^  as 
owner  or  prindpal,  to  do  a  thing  on  his  own  account)  he  may 
transact  and  complete  it  by  the  intervention  of  an  agent,  qui 
faeit  per  aUum  facit  perse  (1).  In  the  present  chapter  it  is 
pmposed  to  connder  the  law  respecting  the  relations  of  princi- 
pal and  agent,  which  will  embrace  the  important  points  relating 
to  fiutors  and  brokers ;  and  in  this  investigation^  after  consider- 
ing the  different  sorts  and  d^ees  of  agencies^  and  who  is  com- 
petent to  act  for  another,  we  shall  examine  the  modes  in  which 
an  agent  may  be  appointed ;  then  the  distinction  between  general 
and  special  agendes ;  next,  the  nature  and  extent  of  an  agent's 
anthority ;  afterwards  the  right  and  liability  of  principal  and 
agent  with  respect  to  third  persons,  and  as  between  each  other ; 
and  lastly,  the  modes  in  which  the  power  of  an  agent  may  bo  - 
determined. 

An  agent  is  one  employed  to  act  in  the  place  of  another,  'Ofthediilvrent 
either  for  a  general,  or  special,  or  limited  purpose.  The  agents  "**"  of  "genciei. 
usuallj  employed  in  mercantile  transactions  are  factors  or 
brokers,  h  factor  is  a  party  to  whom  goods  are  consigned  for 
sale  by  a  merchant,  or  other  party,  residing  abroad,  or  at  a  dis- 
tance from  the  place  of  sale,  and  he  usually  sells  the  goods  in  his 
own  name*  A  broker  is  not  intrusted  with  the  possession  of  the 
goods,  but  is  merely  employed  in  making  contracts  relative  either 
to  die  purchase  or  sale  of  the  goods,  and  usually  discloses  the 
name  of  his  prindpal  (2).  A  foreign  factor  is  a  person  who 
rendes  in  one  country,  with  an  authority  from  a  principal  re- 
aiding  in  another ;  a  home  fiictor  is  a  person  residing  in  the 

(I)  Combe's  Case,  9  Co.  75  b.        (2)  See  Baring  v. Corrie,  2  Bam. 
Com.  Dig.  tit.  Attorney^    C.  1.    &  Aid.  137.  and  cases  there  cited - 
Kyd.  32.  ^  on  this  distinction. 

▼01,  HI.  o  .  . 
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same  country  with  the  principal  from  whom  tie  derives  his 
authority.  A  &ctor  is  usually  paid  for  his  trouble  by  a  com- 
mission of  so  much  per  cent,  on  the  goods  he  sells  or  buys ;  but 
sometimes^  in  sales,  he  acts  under  what  is  called  a  del  credere 
commission,  in  which  case^  for  an  additional  premium  beyond 
the  usual  commission,  he  undertakes  and  becomes  answerable  for 
the  credit  of  the  person  to  whom  he  sells  the  goods  consigned 
to  him  bj  his  principal  (1).  Del  credere  is  an  Italian  mercantile 
phrase  which  has  the  same  signification  as  the  Scotch  word 
warrandice,  or  the  English  word  guarantee.  As  a  del  credere 
commission  indemnifies  the  principal  against  the  losses  which 
may  happen  from  the  sales  negociated  by  his  agent,  so  there  is 
also  a  species  of  contract  indemnifying  the  principal  against  any 
loss  which  may  happen  in  consequence  of  his  agent's  purchases, 
through  a  &ilure  on  the  resale.  (2) 

« 

whomtybe  It  does'  not  appear  that  any  person  is  by  law  precluded 

from  acting  as  agent  for  another^  and  as  this  agency  is  a  mere 
ministerial  office,  infants,  femes  covert,  persons  attainted,  out- 
lawed, excommunicated,  aliens,  and  others  may  be  agents  (3) ; 
for  the  privileges  and  disabilities  of  those  pai*ties  are  merely 
personal,  and  the  execution  of  a  naked  authority  is  not  neces- 
.  sarily  attended  either  with  prejudice  to  those  upon  whom  the 
former  are  conferred,  or  advantage  to  those  uppn  whom  the  latter 
are  imposed,  or  to  any  other  person,  who  by  law  may  claim  any 
.interest  under  them  after  their  death. 

"Haw  amhorizcd.      Secondly,  we  will  consider  the  modes  in  which  an  agent  may 

be  appointed ;  an  agent  may  be  appointed  either  by  parol  or  by 
deed.  The  term  parol,  as  we  have  seen,  includes  not  only  what 
is  verbal,  but  also  what  is  written,  if  it  be  not  under  seal.  In 
general  where  a  parol  or  simple  authority  is  sufficient  from 
the  principal  to  the  agent,  such  authority  is  not  required  by 
the  common  law  to  be  in  writing,  although  that  form  may 
ia  transacting  matters  of  importance  be  preferable.      Sir  Ed- 

.  (J )  1  T.  R.  112.   A  del  credere'  form  of  declaring  upon  it,  see  3  vol. 

commissioD»without  a  written  ooQ*  Chitty  on  Pleading,  3  ed.  179. 

tract,  bubjecta  the  party  stipulate  (2)  See  instance,  3  T.  R.  524« 

iofC  to  receive  it  tu  an  action  for  the  13)  Co.  Lit.  52  a.     Chitty  on 

debt  of  another*  so  that  the  statute  BiiU,  6  ed.  23. 
agninst  frauds  doiss  Qot  apply.    See 
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ward  Coke^ys,  in  his  Commentaries  upon  Litdeton(l)y  that 
regnlarij  the  authority  shoald  be  by  letter  of  attorney  or  deed, 
and  this  doctrine  is  recognized  in  other  works  (2) ;  bat  it  is 
obvioosly  rather  matter  of  prudence  than  oF  necessity  (S).  And 
lor  the  ordinary  purposes  of  commerce^  it  would  be  yery  incon- 
renient,  if  a  regular  power  of  attorney  were  required  in  every 
trmsaction.  The  l^islature  have  indeed  required,  by  the  statute 
against  Irauds,  29  CSar.  2.  chap.  8.  that  in  some  cases  the  autho- 
rity delegated  to  an  agent  shall  be  in  writing ;  but  those  provi- 
sKMis  are  principally  directed  to  the  transfer  of  an  interest  in 
landy  or  other  real  property,  and  do  not  affect  the  sale  of  goods 
or  other  mere  mercantile  transactions. 

Where  an  agent  is  constituted  to  execute  a  deed,  the  autho- 
rity is  absolutely  required  to  be  under  seal^  for  it  would  not 
be  reasonable,  tliat  the  power  to  effect  so  solemn  on  instrument 
should  be  transferred  by  any  medium  less  solemn  than  an  in- 
strument equally  deliberate.  (4) 

The  agent  of  a  corporation  must  always  have  been  appointed 
by  deed,  where  the  agency  concerned  the  interest  or  title  of  the 
corporation  as  to  let  lands,  even  from  year  to  year  (5) ;  but  for 
ordinary  services,  the  agent  need  not  be  constituted  by  deed  (6)* 
And  a  notice  to  quit,  given  by  an  agent  for  a  corporation,  ver- 
bally authorized,  is  valid ;  and  it  has  even  been  held,  that  the 
bank  of  England,  or  any  similar  corporation,  may,  without  deed, 
empower  its  servants  to  make  bills  of  exchange  or  promissory 
notes  in  its  name,  as  is  the  usual  practice ;  for  this  is  not  a 

/ 

(1)  Co.  Lit.  52  b.  cites  Co.  Lit.  48  b.    2  Rol.  Abr.  8. 

(2)  Com.    Dig.    tit.  Attorney,     Salk.  96.  contra. 

C.  5.   Beawest  Lex  Merc.  Maileyn,  (4)  9  Co.  Rep.  76  b.   ftol.  Abr. 

Lex  Merc.                       '  330.     2  Rol.  Abr.  R«  pi.  3,  4. 

(3)  See  Co.  Lit.  52b.  Com.  C8s.T.Hardw.  I.  Stni..705.  955. 
Dig.  Attorney,  C.5.  Beswes^Lex  1  T.  R.  18L  6  T.  R.  176,  7. 
Mere.  pL86.  Biarius,  2ed.  p.  1 04.  Com.  Dig.  Attorney.  Harrison  v. 
Difison  V.  Robertson,  3  Dow.  Jackson,  7  T.  R«  209.  Payley, 
Rep.  229.    Portbouse  v.  F^ker,  115. 

lC«inpb.82.  12Mod.564.  Har-  (5)^12  Mod.  564.     Bac.  Abr. 

riion  V.  JacksoD,    7  T.  R.  209.  Corporetioo,  9  ed.  4.  pL  59.    Bro. 

Rfx  V.  Brigg,    3  P.  Wms.  432.  Corp.  24.  34.     1  Rol.  Abr.  514. 

Bac  Abr.  Corporations,  E.  3.  Pfty-  5  East  239. 

kj,  117. ;  and  see  3  &  4  Ann.  (6)   Plowden,  91.     Vin.  Abr. 

c-9.  aoc    Bae.  Abr.  Authority,  A.  Corp.  K.    2  Campb.  96. 
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matter  in  itself  connected  with  its  title  or  interest,  but  merely  the 
ordinary  course  of  its  business.  (1) 

An  agent's  authority  is  frequently  implied.  As  to  what 
amounts  to  an  implied  authority  is  usually,  a  matter  to  be  col- 
lected from  no  one  settled  rule,  but  from  the  conduct  of  the 
•  principal,  and  the  particular  circumstances  of  the  case ;  and  this 
implied  authori^  may  arise,  where  the  principal,  by  his  former 
course  of  dealing,  has  sanctioned  the  inference^  that  the  agent  had 
authority  for  his  conduct,  though  in  fact  it  was  contrary  to  his 
directions  (2).  Thus,  if  a  servant  has  been  allowed  by  his 
master  frequently  to  purchase  goods  on  credit,  the  master  wil) 
be  liable  for  what  the  servant  purchases,  though  without  his 
express  directions  (3).  So,  if  a  servant,  usually  employed  to 
pledge  goods  or  borrow  money,  pledge  his  master's  goods  (or 
money,  the  lender  may  maintain  an  action  of  debt  for  it  against 
the  master  (4«).  And  we  have  seen,  that  if  a  married  woman  is 
permitted  by  her  husband  to  carry  on  trade  on  her  own  account^ 
and  in  her  dwn  name  indorses  a  bill  or  note  received  in  the 
course  of  such  trade,  an  authority  may  be  presumed  from  the 
husband  (5).  And  where  the  master  gave  his  servant  money 
every  Saturday  to  discharge  the  expences  of  the  week,  the  ser- 
vant purchasing  the  articles  expended,  and  not  having  paid  the 
money  due  for  several  weeks  togetlier,  though  he  received  it 
regularly  each  week,  it  was  held  the  master  was  liable,  on  the 
ground  that  the  master  authorized  the  servant,  in  the  first  in- 
stance, to  buy  the  articles  on  credit  (6).  But  where,  from  the 
nature  of  the  case,  an  authority  cannot  be  implied,  and  no  ex- 
press authority  is  given  by  the  master,  he  is  not  liable ;  as  where 
a  servant  had,  without  his  master's  knoAvledge,  negligently  in- 
jured his  carriage,  and  without  any  authority  from  his  master 
took  it  to  a  coachmaker's  to  get  it  repaired,  it  was  held  that 

(1)  Co.  Lit.  94  b.  Salk.  191.  Beawes,  pi.  86.  Mar.  2  ed.  135. 
pi.  3.  Rex  V.  Bigg,  3  P.  Wms.  3  Esp.  N.  P.  C.  60.  Neal  v.  Er- 
423.  ving,  1  Esp.  Rep.  61.     Uaughtoa 

(2)  SeeChitty  on  Biib,  6  ed.  25.  v.  Ewbank,  4  Campb.  188. 
5  Esp.  Rep.  76.    2Selw,  2ed.  992.  (4)  12  Mod.  564. 

(3)  Show.  95.  3  Kcb.  625.  (5)  Ante  43.  Cotes  v.  Davis.  1 
10  Mod.  111.  1  Stra.  506 ;  and  Campb.  485.  Barlow  v.  Bishop, 
see  cases  on  same  point,  1  Salk.  1  East,  434.  Anderson  v.  San* 
234.     Peake,  N.  P.  48.    Whiter  derson,  2  SUrk.  204. 

haad  v.  Tuckett,  15  East,  400.  (6)  Sir  R.  Weylands  case,  3 
id.  38.  2  Stark.  281.;  and  see  .Salk.  234.  I  Lord  Raym.  225. 
per  Lord   Eldon,    3  Dow.  229.    5  Esp.  7^.    2  Selw.  2  ed.  992. 
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the  master,  who  had  do!  previonaly  emplbyed  the  coacfamaliery 
was  not  liable  {or  the  repairs  (1).  And  where  the  master  \^ 
in  the  habit  of  paying  ready  money  in  advance  for  ariicles 
furnished  in  certain  quantities  to  his  family^  if  the  tradesman 
deliver  other  goods  of  the  same  sort  to  the  servant  upon  credit, 
without  informmg  the  master  of  it,  and  the  latter  goods  do 
not  come  to  the  master's  us^,  the  latter  is  not  liable*  (2) 

It  frequently  happens^  that  where  the  principal  has  fumbhed 
his  agent  with  money  to  pay  (or  goods  to  be  purchased  by  tlie 
agent  for  him,  the  principal  has  the  benefit  and  use  of  the  goods, 
notwithstanding  the  agent^s  neglect  to  pay  for  them ;  here  indeed, 
notwithstanding  the  agent's  departure  from  his  authority,  the 
principal  will  he  prima  facie  liable,  unless  he  can  shew  that  the 
credit  was  really  given  to  the  servant,  or  that  he  always  gave 
the  servant  ready  money  to  pay  for  the  articles  bought,  and  had 
not  thereibre  ever  authorized  him  to  buy  on  credit  (3).  An  im- 
plied authority  may  also  arise  though  the  agency  has  ceased, 
Ciniess  the  parties  giving  credit  to  such  authority  either  may  be 
supposed  to  have  had  notice  of  the  change,  or  from  length  of 
time,  or  other  circumstances,  ought  not  to  have  inferred  that  it 
continued ;  for  a  general  authority  to  an  agent  is  supposed  to 
continue  mitil  its  determination  is  generally  or  individually 
known;  and  therefore,  after  the  discharge  of  a  clerk  or  agent 
usually  employed  to  draw,  accept,  or  indorse  bills  or  notes,  the 
employer  will  be  bound  by  his  signature  made  after  the  determi- 
nation of  his  authority,  until  the  discharge  be  generally  known  (4). 
And  though  an  agent  so  far  exceed  his  principars  authority,  as 
in  the  first  instance  to  discharge  the  principal  from  liability,  yet 
if  the  latter  by  any  subsequent  act  assent  to  what  the  agent  has 
doD^  he  will  thereby  raise  an  implied  inference  that  he  gave  him 
authority  in  the  first  instance,  and  he  will  be  liable  (5),  and  par- 


(1)  Htscox  V.  Greenwood,  4 
Esp.  Rep.  174. 

(2)  Pearce  v.  tlogers,  3  Esp. 
N.  P.  C.  214.  1  Show.  9d.  and 
Stubbing  v.  Heintz,  Peake,  C.  N.  P. 
47.  3£sp.  48.  2£sp.  a09.  5 
£sp.  7^. 

(3)  Paley,  121.    5  Esp.  76^. 
<4)  Beawe9,  pl.231.    Molloy, 

b.  2.  c.  10.  8.27.  p.  107.  282. 
Mayley,  ]  23.  1 2  Mod.  346.  1 0 
Mod.  110.      5  Barn.  8c  Aid.  155. 


Salte  V.  Field,  5  T.  R.  215.  When 
the  authority  of  an  agreement  has 
been  determined,  it  is  advisable  to 
publish  it  in  the  Gazette,  as  well 
as  to  give  notice  thereof  to  each 
individual  who  has  previously  dealt 
withthe  principal ;  notice  in theGa- 
zette  not  being  in  general  sufficient 
to  affect  a  fonner  customer,  unless 
he  had  had  express  notice.  Ohitty 
on  Bills,  36.  and  cases  there  cited. 
(5)  Ward  v.  Evans,  Ld.  Raym. 
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ticulariy  «o,  it  with  a  knowledge  of  all  the  circumstances  he  adopts 
for  a  moment  the  agent's  acts  (1) ;  and  though  a  promise  alone 
to  pay  a  bill  of  exchange  indorsed  by  an  agent,  would  not  sup- 
port an  action  if  the  indorsement  were  contrary  to  authority, 
yet  if  the  authority  is  doubtful  such  a  promise  is  decisive  (2). 
It  seems  that  a  small  matter  will  be  evidence  of  a  subsequent 
assent  (S),  and  an  adoption  of  the  agency  in  one  part  operates  as 
an  adoption  of  the  whole  act,  for  an  act  cannot  be  aflGirmed  as 
to  so  much  as  is  beneficial,  and  rejected  a^  to  the  remainder.  (4) 

Of  th«  nature  j^g  ^  the  nature  and  extent  of  the  authority  which  is  mven 

and  extent  of  ,  .  i  .  i  >  .   i       *  . 

the  authority.       to  the  agent,  it  may  be  either  general  or  special.    A  genef'al 

agent  is  one  who  it  authorized  by  his  principal  to  transact  all 
his  business,  either  universally  or  in  one  particular  department. 
A  special  agent  is  one  who  is  authorized  to  execute  for  his 
principal  only  something  in  particular,  and  he  is  under  a 
limited  and  circumscribed  power.  The  difference  in  the  effect 
of  these  two  kinds  of  authority  is  this :  that  tlie  principal  is 
bound  by  all  the  acts  of  a  general  agent,  which  are  not  incon- 
sistent! with  the  nature  of  his  onployment,  however  prejudicial 
they  may  be  to  the  principal,  and  even  though  the  principal  may 
have  expressly  forbidden  the  particular  act  upon  which  the  ques- 
tion may  arise  (5}«  But  no  acts  of  a  special  agent  bqrond  the 
limits  of  his  authority,  or  necessarily  implied  by  it,  will  bind  the 
principal.  The  difference  between  these  two  agencies  will  be 
illustrated  by  the  following  instance :  If  a  pei*son  keeping  livery 
stables,  and  having  a  horse  to  sell,  directed  his  servant  not  po 
warrant  him,  and  the  servant  did  nevertheless  warrant  him^  still 


930.    Rusby  v.  Scarlett,  5  £sp.  1  Atk.  128.    Hunter  v.  Prinsep, 

78.    BoultoD  V.  Hillerden,  Lord  10£a8t,378.394.  7  East,  164^6. 

Raym.  224.    3  Salk.  234.    Comb.  4  T.  B«  2 1 1 . 

450.    Spittle  V.  Lavender,  2Biod.  (5)   Caldwell  ▼.  Ball,  ]  T.  K. 

&  B.  452.  ace.    Fenn  v.  Uarrisou^  205.  3 Salk.  233.  1  Ld.  Raym.  225. 

3  T.R.  757.     Havard  v.  Baillie,  Uenlev  v.  £ast  lud.Conip.  1  Esp. 

2  H. B.  618.     6  East,  371.  cont.  Rep.  HI.    Fenn  v.  Harrison,  3 

(1)  Per  BuUer,  J.,  in  2  T.R.  T.R.767;  and  again  tried  4  T.  R. 
189.  in  notes.  177.   Goldab.  138.    10  Mod.  109. 

(2)  Fenn  v.  Harnsoo,  4  T.  R.  Nickson  v.  Brockson,  I  Salk.  289. 
177.    Paley,  124.  Bui.  N.  P.  35.  Holt,  46.  2  Riley, 

(3)  Paley,  124.  n.k.  ai^d  cases  139.  Olive  v.  Eames,  2  Stark, 
there  cited.  181.  5  Esp.  Rep.  72;  and  see 
.  (4)  Stra.  659.  Paley,  125.  2Ld.Ha3rm.928.  wlicic  the'agency 
1  Barnard;  77.  1 1 8.  136. 1 42.  284.  seems  to  be  special. 
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the  taaster  would  be  liable  on  the  warranty,  because  the  servant 

was  actingwithin  the  general  scope  of  his  authority,  and  the  public 

cannot  be  supposed  to  be  cognizant  of  any  private  conversation 

between  the  master  and  servant  (1) ;  but  if  the  owner  of  a  hor^e 

were  to  send  a  stranger  to  a  fair,  with  express  directions  not  to 

warrant  the  horse,  and  the  latter  acted  contrary  to  the  orders^ 

the  purchaser  could  only  have  recourse  to  the  person  wha 

actually  sold  the  horse,  and  tlie  owner  would  not  be.  liable  on 

the  warranty,  because  the  servant  was  not  acting  within  the 

scope  of  his  employment  (2).     The  authority^  even  of  a  special 

agents  may  possess  some  of  the  characteristics  of  a  general 

agenc^^  that  is,  though  he  be  appointed  agent  only  for  a  specific 

purpose,  the  directions  for  effecting  that  purpose  may  not  be 

specific  (S) ;  and  in  this  case,  upon  the  same  principles  which 

govern  the  case  last  cited,  the  principal  will  be  responsible  for  all 

the  acts  done  bond  Jide  in  the  exercise  of   the  discretionary 

agency  (4),  as  far  as  that  agency  goes,  however  imprudent  or 

injurious  the  acts  may  be  (5).  As  if  a  person  be  directed  to  get  a 

bill  discounted,  and  he  has  received  no  directions  to  the  contrary, 

he  may  indorse  the  name  of  his  employer  (6) ;  or  if  a  servant  be 

directed  to  sell  a  horse,  and  receive  no  express  directions  not 

to  warranty  his  master  will  be  bound  by  his  warranty.  (7) 

The  nature  of  an  agent's  authority  must  depend  upon  the  ex- 
press or  implied  directions  or  consent  of  the  principal,  and  in 
the  construction  thereof  regard  must  be  paid  to  the  intention  of 
the  principal,  and  the  nature  of  the  commission.  A  general 
agent  tlierefbre  is  not,  by  virtue  of  *his  commission,  permitted  to 
depart  from  the  usual  manner  of  effecting  what  he  is  employed 
to  effect ;  and  although  a  factor  may  sell  goods  upon  credit,  that 
being  the  ordinary  course  of  conducting  mercantile  affairs,  yet 
a  stock  broker^  though  acting  bond  Jidcy  and  with  a  view  to  the 
benefit  of  his  principal,  cannot  do  so  with  stock,  unless  he  have 
special  instructions  to  that  effect,  that  being  contrary  to  the  usual 
course  of  business  (8).     Whetlier  an  agent  has  a  general  or 

(1)  Per  Asburst,  J.    Fenn  v.        (6)  Fena  v.  Harrison.  4  T.  R. 
Uarriaon,  3  T.  IL  757.  Ml. 

(2)  See  1  Camp.  43.  n.  but  see  (7)   Hellyear  v.  Hawke,  5  £sp. 
5  £sp.  Rep.  75.    .'  Rep.  75.  1  Canip.  258.  3£8p.65. 

(3)  Chiity  on  liilla,  6  ed.  23.  Runquist v.I)itchdl, 2  Caiupb.555. 

(4)  4  £sp.  Rep.  1 1 4.  (8)    Wiltshire  v.  SimiuonH,     I 

(5)  I  Caropb.  43.    Palpy^  146.  Campb.  258.     1  Campb.  43  n. 
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jaAy  a  qiecial  autfaoritjr  is.  properly  matter  of  evidence  for  a 
jury  (1) ;  thongh  it  is  the  pi^ovinoe  of  a  court  to  decide  on  the 
efl^t  of  the  terms  of  a  deed»  or  other  instrument  (2).    An  an- 

.  tbority  is  to  be  so  construed  as  to  include  all  neoeesaiy  or  usual 
means  of  executing  it  with  efiect.  It  has  been  decided^  that  a 
person  signing  his  name  on  a  blank  stamped  piece  of  paper^  and 
delirering  it  to  T.  S.^  authorizes  T.  S.  to  insert  any  sum  which 
the  amount  of  the  stamp  will  warrant  (3).    And  so  where  one 

.  gives  a  power  of  attorney  to  another  (4)^  to  demand  and  receive  all 
monies  due  to  him  on  any  account  whatsoever,  and  to  use  all 
means  for  the  recovery ,  and  to  appoint  attomies  for  the  purpose 

.  of  bringing  actions,  and  to  revoke  the  same^  and  to  transact  all 
other  business,  the  latter  words  must  be  understood  widi  re- 
ference to  the  words  preceding,  as  meaning  all  business  apper^ 
iaining  to  the  receipt  of  the  monies.  And  where  the  power  to 
the  agent  was  a  power  for  receiving  money,  and  <x>ncluded  with 
the  general  words,  <^  to  transact  all  business,"  it  was  dedded  that 
the  power  to  transact  business  did  not  authorize  the  agents  to 
indorse  the  bill  they  had  received  under  it.    The  court  said,  the 

.  most  large  powers  must  be  construed  with  reference  to  the  subject 
matter.  The  words,  ^  all  business,''  must  be  confined  to  all  business 
necessaiy  for  the  receipt  of  the  money  (5).  A  general  power  to 
buy  or  sell  binds  the  person  giving  it  as  to  all  others  dealing 
Jxmdfide,  however  disadvantageous  the  terms  of  the  contract  may 
be  (6).  A  spedal  authority,  however,  must  always  be  strictly 
pursued  (7).  But  inasmuch  as  a  power  to  do  any  act  comprizes 
a  power  to  do  all  such  subordinate  acts  as  are  usually  inddeot 
to^  or  are  necessary  to  effectuate  the  principal  act  in  the  best,  and 
most  convenient  manner  (8)>  it  is  necessary,  even  in  regard  to  a 
special  agent,  if  it  is  intended  to  exclude  from  his.  authority 
any  circumstance  which  would  otherwise  fall  within  it,  that  it 

(I)Thorold V.Smith,  nMod.88.         (4)  Hillyear  v.  FiDlyson,  1  H. 

(2)JHeo.Bla.dl3.  2Hea.Bla.  Bla.  155.    Howard  v.  Bailiie,  2 

618.  H.  Bla.  618. 

(3)  Collis  v.  £mmett»  1  H.  Bla.        (5)  Hay  v.  Goldsmidt,  and  Hogs 

313.     2  H.  Bla.  618.    Russell  v.  v.Snaith,  i  Taunt.  349.  2Saiitb^ 

Langstaife,  DourI.  496.  514. ;  see  Rep.  79. ;  and  see  Murray  v.  East 

also  Snaith  v.  Mingay,  I  M.  &  S.  IikI.  Comp.  5  Barn.  &  Aid.  204. 
S7.   Crutchley  v.  Mano,  5  Taunt.        (6)  Ambl.  498.     Payley^  145. 

529.    1  Marsh.  29.  S.  C.    Crutch*  13  Vin.  Ab.  6. 
ley  V.  Clarence,    2  M.  &  S.  90.        (7)  Id. 

Chitty  on  Bills,  6  ed,  24.  (8)  2  H.Bla.  618.   Pavlcv,  137. 

146.     1  Campb.  45. 
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•hoold  be  done  by  express  directiolM.  If  a  master,  as  we  have 
•een,  enUwts  bis  servant  tp  sell  a  horsei  and  gives  no  directions  as 
to  wamnting  it,  be  is  bound  by  the  warranty  of  the  servant(l) ; 
bat  not  so,  if  be  expressly  directed  the  servant  not  to  warrant  (2). 
In  ibe  coostroction  of  the  extent  of  the  authority  in  many  mer«- 
cwcile  agendes,  upon  which  there  has  been  no  dedsioo,  the  facts 
wmjy  in  some  cases,  be  left  for  the  opinion  of  a  jury  (3),  and 
.v^^urd  must  be  paid  to  the  usages  of  trade,  and  for  this  purpose 
the  endenoe  of  mercantile  persons  is  consulted.  (4) 

Having  taken  this  general  view  of  the  modes  in  which  agents  ^j^andUm' 
may  be  appointed,  and  the  nature  of  the  different  degrees  of  au*  cipai  wkh  r^od 
thoiity  with  which  they  may  be  invested,  we  will  now  proceed  ^^vdpernm. 
to  tdbe  a  more  particular  view  of  the  most  important  decisions 
idating  to  the  rights  and  liabilities  of  the  principal  or  employer, 
and  to  the  rights  and  liabilities  of  the  agent  himself;  ^s^,  with 
.  respect  to  third  persons,  and  secondly^  as  between  each  oth^n 
In  general,  all  contracts  entered  into  by  a  party,  through  the  in- 
tervention (^  an  agent  properly  authorized,  may  be  taken  ad- 
vantage of  by  him  (5) ;  though  in  point  of  law  the  principal  and 
his  agent  are  considered  as  one  and  the  same  person  (6),  yet  the 
-principal  is  the  person  who  should  be  regarded  in  the  entering 
into  and  execution  of  such  contracts.    Thus  a  sale  by  a  fiictor 
creates  a  contract  between  the  owner  and  buyer,  and  this  rule 
holds  even  in  cases  where  the  &ctor  acts  upon  a  del  credere  oom- 
misuoii.  (7)    Hence  if  a  factor  sells  goods,  and  the  owner  gives 
notice  to  the  buyer  to  pay  the  price  to  him,  and.not  to  the  fiictor, 
the  boyer  will  not  be  justified  in  afterwards  paying  the  factor, 
and  the  owner  may  bring  his  action  against  the  buyer  for  the 
prioe^  unless  indeed  the  fiictor  has  a  lien  thereon  (8) ;  and  though 
an  agent  departs  from  hb  authority,  so  as  to  discharge  the  prin- 
dpal»  or  the  agent  does  not  disclose  his  principal's  name^  yet 

—  I     I    ■  I        ■      I.I.I.I..  ■!  Ill  .  , I  ■  ■  " 

(1)  Ante  198,  9.  Helyear  v.  (7)  2  Stra,  1182.  4  Bac.  Abr. 
Hawke,  5  Esp.  75.  3  £sp.  65.  Merchant,  C.  Cowp.255.  Cookers 
2  Campb.  555.  *  Rep.  eh.  8.  s.  15.      1  Atk.  248. 

(2)  Id.  ibid.  1  T.  R.  113.    7  T.  R.  360.    Sed 

(3)  11  Mod.  88.    Payley.l4iB.     rid.  BuU.  N.P.  130.     Escot  v. 
(4>SeeaoU,  106.   As  to  con*    Melward.  Co.  B.L.    1  Esp. N.P. 

fttruetion  of  contraets,  Ambl.  185.  107.    3  B.  &  P.  489. 

MTiUea,  407.     1  Campb.  259.    12  (8)    Drkikwater  v-  Goodwin, 

Mod.514.  Cowp.  251.      Boll.  N.P.    130. 

(5)  Godb.  360.    Payley,  225.  George  v.  Clagett,  7  T.R.359. 

(6)  1  T.  R.  205. 
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the  latter  tnay  in  general  adopt  the  contract,  and  sue  for  aiiy 
breach  of  it  (I) ;  but  there  most  in  all  cases  exist  an  authority 
•which  must  be  collected  from  the  nature  and  circumstances  of 
the  case  under  which  the  contract  was  entered  into.  (2)  Con- 
tracts indeed,  made  dx  thebenefit  of  another,  though  without 
his  actual  privity  or  direction,  may  be  rejected  or  affirmed  at  his 
election,  but  some  degree  of  agency,  however  triflingi  must  always 
exist.  By  making  the  dection,  he  adepts  the  agent'n  contract, 
and  will  be  liable.  (S)  We  have  just  seen  that  even  under  a  dd 
credere  commission,  the  buyer  is  not  justifiable  in  paying  the 
price  to  the  factor,  if  he  has  had  notice  from  the  principal  not 
to  do  so.  But  in  cas^  n^ere  the  buyer  at  the  time  of  the  safe 
knows  nothing  of  the  relation  between  the  factor  with  whom  he 
deals,  and  the  principal  by  whdm  that  factor  is  employed, '  the 
buyer  will  be  protected  by  the  law,  in  case  of  misadventures  oc- 
curring by  the  default  of  the  factor;  and  therefore,  where  a  factor 
acting  under  a  del  credere,  or  the  usual  commission,  sells  goods 
as  his  own,  and  the  buyer  does  not  know  tliat  any  principal 
exists,  the  buyer  will  be  permitted,  in  an  action  brought  against 
him,  ,to  set  off  a  debt  due  to  him  from  the  factor  (4) ;  and  indeed 
it  is  much  more  just,  that  where  two  persons  equally  innocent  are 
prejudiced  by  the  deceit  of  a  third,  the  person  who  has  put  the 
trust  and  confidence  in  the  deceiver  should  be  the  los§r.  (5) 
But  this  rule  does  not  hold  in  the  case  of  ji  broker  employed 
under  the  usual  commission,  on  the  ground  of  the  difference 
between  the  characters  of  &ctor  and  broker,  for  in  general  the 
principal  by  his.  conduct  allows  the  factor  to  hold  himself  put 
to  the  world  as  the  owner  of  the  goods,  by  suffering  him  to  have 
them  in  his  possession,  and  the  principal  must  take  the  conse- 
quences of  the  factor's  misconduct  in  the  sale.  But  a  broker  is 
not  trusted  with  the  possession  of  the  goods,  and  in  general 
•  nothing  is  given  him  by  the  principal,  whereby  he  can  appear 

as  the  owner  thereof,^  or  have  a  right  to  sell  them  in  his  own 

name ;  and  therefore,  where  such  broker  sells  goods  without  dis- 

— — — > 

(1)  Taylor  v.  Sir  T.  Humer,  adopUng  wife's  contract  under 
3  M.  &  S.  562.      2  Stark.  443.     seal. 

7  T.  R.  359.  (4)  George  v.  Clagctt.  7  T.  R. 

(2)  See  Bull.  N.P.  130.  Bell  ^9.  3  T.R.  454.  1  Ld.Raym. 
V.  Jutting,  1  Moore,  155.  Godin  101.  '  1  Campb.  .444.  2  Canipb. 
V.  The  LcDdon  Assumnce  Comp.  22.  343.  6  T.  R.  176.  4  M.  &  S. 
1  Burr.  489.  566.    2  Stra.  1182. 

(3)  16  East,  2  Stra.  859. ;  and  (5)  Guerreiro  y.  Teile,  3  Barn. 
see  6T.R.  176.  case  of  husband  &  Aid.  ^\^* 
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cloung  the  aame  of  his  prindpal,  he  acts  beyond  the  scope  of 
his  anthoriCy)  and  the  vendee  reposes  more  confidence  m  him 
than  he  ought  to  do,  and  therefore  the  buyer  cannot  set  off  a  ' 
debt  doe  finom  the  broker  to  him  against  the  demand  for  goods 
made  by  the  principal  (1) ;  and  if  an  agent  do  not  disclose  the 
name  of  his  principal,  and  some  prejudice  arises  to  the  buyer  in 
cooseqoence  of  such  conceahnent,  the  principal  cannot  sue.  (2) 
It  shoold  be  here  observed,  that  where  the  principal  resides 
abroad,  he  is  presumed  to  be  ignorant  of  the  par^  with  whom 
his  foctor  deals,  and  therefore  the  whole  credit  is  considered  as 
sobdsting  between  the  contracting  parties.  (8) 

The  risk  which  a  principal  thus  runs,  through  the  inadvertence 
or  misconduct  of  his  agent,  may  be  avoided  by  the  purchaser's 
having  notion  at  any  time  before  the  completion  of  the  purchase 
ordeliveiy  of  the  goods,  of  the  agent's  commission,  and  no  custom 
it  seems  can  be  set  up  to  contravene  the  effect  of  this  notice  (4). 
The&ct  of  the  buyer's  having  such  notice  must  necessarily  de- 
pend upon  the  circumstances  of  the  case,  and  it  may  be  collected 
from  small  matters.  (5)  It  has  been  held  that  the  mere  general 
knowledge  of  the  seller  being  a  factor  is  not  sufficient  to  de« 
prive  the  buyer  of  the  privily  of  set  ofi>  without  express 
knowledge  before  the  contract  was  completed  that  he  acts  as 
agent  in  that  particular  instance,  because  a  man  who  is  in  the 
habit  of  selling  for  others  may  nevertheless  sell  his  own 
goods.  (6)  Circumstances  which  shew  collusion  between  the 
factor  and  buyer,  as  the  insolvency  of  the  factor  known  to  the 
bu^er^  would  \i%  prima  facie  evidence  of  noUce.  (7) 

All  the  contracts  of  an  agent,  made  within  the  scope  of  his  au- 
thority, bind  the  principal ;  the  owner  of  a  ship  is  liable  for  the  re- 
pairs (8),  or  other  necessaries  (9),  done  or  furnished  by  the  master's 
or  captain's  order,  and  he  is  even  liable  for  money  borrowed  (10)^ 

(1)  Baring  v.  Corrie,  2  Barn.  (7)  Escot  v.  Melward,  7  T.  R. 
h.  Aid.  13/.     1  Moore,  157.    Sed    361  (b). 


1 1  East,  36.    2  Caropb.  343.  (8 j  Gamham  v.  Graham,  Stra. 

1  Campb.  109.  180.  8i6.     4  Baru.  &  Aid.  352. 

(2)  2  Stark.  443.  (9)  Rich   v.  Coe,  Cowp.  635. 

3)  3  Bos.  &  Ful.  490.  Hoskins  ▼.  Layton,    Cas.  Temp. 

4)  Peake's  Rep.  Ml.  Hard.  376.    2  Vera.  643. 

5)  Bianns  v.  Henderson,  I  East,  ( 1 0)  Evans  v.  Williams,  Abbott 
335.  on  Shipping,  117.    Caryv.Whitc, 

(6)  Moore   t.   Clementson,    %  Brov^n,  P.  C.  325. 
Canipb.  22» 
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or  aoy  other  act  done  (1)^  by  the  nuwter  or  agitato  for  the  neces- 
lary  use  of  the  ship,  the  authority  in  these  cases  being  ini[died. 
Pablic  boards  and  agents  of  government  bind  it  by  their  con* 
tracts^  if  done  within  the  authority  granted  to  them  (2). 
But  in  the  construction  of  this  liability  strict  attention  most  be 
paid  to  the  extent  of  the  agent's  miihority,  and  that  he  has  not 
deviated  from  it  in  such  a  degree  as  to  discbarge  the  principal. 
In  the  instance  before  mentioned^  as  to  the  owner  of  a  ship^  he 
will  not  be  liable  if  the  repairs  or  other  articles  fnnush^d  for  the 
use  of  a  ship  were  not  actually  necessary;  nather  woidd  he  be 
liable  for  the  monqr  borrowed^  nor  tac  such  other  act  of  the 
master  or  captain,  unless  urgent  cases  should  require  it(S). 
And  where  the  authority  is  particular,  the  agent  must  pursue 
it,  and  if  the  act  varies  from  the  authority,  what  he  does  is 
void  (4)  as  to  the  principal,  unless  the  variance  be  merely  cir- 
cumstantial (5).  A  transfer  of  property  by  an  agent,  not  autho- 
rized by  his  commission  so  to  do,  passes  no  property  in  the 
.  thing  transferred,  and  it  may  be  reclaimed  by  the  owner ;  as 
if  a  master  trusts  his  servant  with  plate  or  other  valuables,  and 
the  servant  sells  them,  still,  unless  they  are  sold  in  market  overt, 
the  master  may  recover  them  from  the  innocent  purchaser  (6). 
Where  a  factor  is  employed  to  pay  money  for  his  principal  to 
a  third  person,  and  the  third  person,  instead  of  taking  the  money, 
takes  only  the  security  of  the  factor,  without  the  knowledge  of 
the  principal,  giving  to  that  factor  a  receipt  as  for  the  money 
due  from  the  principal,  in  consequence  of  which  the  principal^ 
Unaware  of  the  fact,  is  induced,  in  his  accounts  with  the  fector, 
to  allow  him  as  for  money  paid ;  in  such  circumstances,  if  the 
security  given  by  ^e  factor  to  the  third  person  prove  invalid,  the 
principal  is  nevertlielcss  discharged.  (7) 

A  factor  or  agent,  who  has  power  to  sell  the  merchandize  of 
his  principal,  has  no  power  to  affect  the  property  by  toitiously 


(1)  Id.  ibid.    1  Stark.  490.  The  1  Dowl.  252.  S.C. 
mortgagee  of  a  ship  is  not  liable        (2)  6  Trice,  287. 
for  these  things  if  done  or  fur-        (3)  See  note  (1). 
nished  previous  to  his  taking  pos-        (4)  6  T.  R.  591. 
session  of  her.    Jackson  v.  Vernon,        (5)  2  Hen.  Bla.  623. 

I  Hen.  Bla.  114.    2  Campb.  42.        (6)  See  2  Bam.  &  Aid.  137.  ; 

I I  £ast,  435,     A  captain  cannot  and  sec  Co.  Lit.  258. 

in  general  sell  the  ship.    Freeman        (7)  Wyatt  v.  Marquis  of  Heri.- 

v.  East  Ind.  Conip.  5  B.  &  A.  61 7.  ford,  3  East,  147.     8  T.  R.  45 1 . 
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pledging  it  ae  a  security  or  satisfaction  for  a  debt  of  his  own  ( 1 ) ; 
and  it  is  of  no  consequence  that  the  pledgee  is  ignorant  of  the 
factor's  not  being  the  owner  (2).  And  when  goods  are  thus 
pledged  or  disposed  of^  the  principal  may  recover  them  back 
by  an  action  of  trover  against  the  pawnee,  without  tendering  to 
tbe&ctor  or  agent  what  maybe  due  to  them,  and  without  any  ten- 
der to  the  pawnee  of  the  sum  for  which  the  goods  are  pledged  (3), 
or  without  any  demand  of  sucb  goods  (4) ;  and  it  is  no  excuse 
that  the  pawnee  was  wholly  ignorant,  that  he  who  pledged  the 
goods  held  them  as  a  mere  factor  or  agent  (5);  unless,  indeed,, 
where  the  principal  has  held  forth  the  agent  as  the  principal  (6). 
But  it  seems  that  a  factor,  who  has  a  lien  on  the  goods  of  his 
principal,  may  deliver  them  over  to  a  third  person,  as  a  security 
to  the  extent  of  his  lien,  with  notice  of  his  lien,  and  may  ap- 
point such  third  person,  as  his  servant,  to  keep  possession  o( 
the  goods  for  him ;  and  in  that  case  the  principal  must  tender 
the  amount  of  the  lien  due  to  the  factor,  before  be  can  be  en- 
titled to  recover  back  the  goods  so  pledged  (?)•  So  a  sale  upon 
credit,  instead  of  being  for  ready  money,  under  a  general  autho- 
rity to  sell,  and  in  a  trade  where  the  usage  is  to  sell  for  ready 
mooqr  only,  creates  no  contract  between  the  owner  and  buyer, 
and  the  thing  sold  may  be  recovered  in  an  action  of  trover.  (8) 
A  principal  is  bound  by  the  act  of  his  agent,  where  his  former 
coarse  of  dealing  sanctions  the  inference  that  the  agent  had 
authority  for  his  conduct,  though  in  fact  it  was  contrary  to  his 
direction  (9).  The  sale  by  a  broker,  whose  ordinary  business  is 
to  sell  goods  placed  by  the  owner  in  his  possession,  generally 


(1)  Piiterson  v.  Fash,  Stra.  11 78. 
Manns  v.  Hendemon,  1  East,  337. 
NewsoQ  V.Thornton,  6  East,  17. 
2  Snuth,  207.  M'Combte  v.  Da- 
vies,  6  East,  538.  7  East,  5. 
Daubigny  f.  Duval,  5  T.  JEL  604. 
1  Mauie  &  S.  140.  Id.  147.  2 
Stark.539.  8 Taunt,  100.  1  Stark, 
472.  2  Stark.  21.  Guichard  v. 
Moigan,  IGow.  C.N.P.  2Brod» 
&  Bing.  639. 

(2)  5  Ves.  jun,  213.  6  Ea^t^ 
17. 

(3)  Daubignjr  \.  Duval,  5  T.  R. 
604. 

(4)  6  East,  538.    12  Mod.  5 14. 


(5)  Martini  v.  Coles,   1  Maule 

6  S.  140. 

(6)  Id.  147.      . 

(7)  Hatsop  V.  Hoare,  Stra.  1 1 87. 
Daubigny  v.  Duval,  3  T.  R.  604. 
Comb^  v«  Davies,  6  East,  538. 

7  East,  5. 

(8)  Payley,  P.  &  A.  149.  12  Mod. 
514.  Courts  of  equity  will  com- 
pel the  bolder  of  property  under 
these  circumntances  to  give  an. ac- 
count of  the  property  be  holds* 
3  Ves.  226. 

(9)  Whitehead  v.  Tuckett, 
15  East,  400. 
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is  bindings  (1)  Where  the  money  of  tbe  principal  has  been 
applied  by  the  agent  to  some  illegal  or  unlawful  purpose^  and 
without  the  principal's  privi^  or  consent,  it  may  be  recovered 
back  again  from  tbe  party  who  holds  it*  (2) 

An  agent  cannot  delegate  his  authority  to  another,  so  as  to 
bind  the  principal  by  the  acts  of  the  sub-agent  (S) ;  but  if  an 
express  authority  be  given  to  employ  a  sub-agent,  or  where  the 
usual  course  of  management  of  the  principal's  concerns,  in  tbe 
employment  of  a  sub-agent,  is  pursued  for  a  length  of  time,  and 
recognized  by  the  owners  of  property,  they  will  be  taken  to  have 
adopted  the  acts  of  the  sub-agent,  as  the  acts  of  the  agent  him- 
self (4),  and  will  be  liable. 

All  the  .acts  of  an  agent,  which  have  been  expressly  or  im- 
pliedly authorized  by  the  principal,  enure  to  his  benefit  or 
disadvantage.  The  demand  of  a  debt  by  a  known  clerk  of  a 
creditor  is  sufficioit  to  make  an  act  of  bankruptcy  by  denial  (5). 
But  where  a  demand  or  notice,  or  any  other  proceeding  con- 
veyed and  adopted  by  an  agent,  is  intended  to  affect  a  third 
person  with  damages  for  non-compliance  therewith,  it  is 
necessary  that  the  agent  should  be  expressly  authorized  at  the 
time  he  acts,  and  no  subsequent  sanction  of  the  principal  will 
give  it  effect  (6) ;  therefore,  where  the  defendant  had  tendered 
his  debt,  which  the  plaintiff  refused  to  receive^  and  the  pliuntiff 
made  a  subsequent  demand  through  his  agent,  when  the  de- 
fendant refused  to  pay  it,  on  the  ground  that  the  agent  could 
not  shew  any  express  authority  in  writing  or  otherwise,  it  was 
held  that  the  plaintiff  could  not  avail  himself  of  such  demand  (?)• 
An  agent  however,  having  a  sufficient  and  express  authority, 
need  not  in  such  cases,  unless  required  so  to  do,  produce  it  (8)* 
In  some  cases  indeed,  where  an  act  has  been  done  by  an 
agent  without  any  express  authority,   for  the  benefit  of  his 


(1)  Pickering  v.  Bush,  15  East, 
38. 

(2)  Clarke  v.  Shee,  Cowp.  197. : 
see  Jaques  v.  Goligbtly,  2  Bla. )  073. 

(3)  Blore  v.  Sutton,  3  Mer. 
237.  Ptayley.  128.  Combers  case, 
9  Co.  75.  77  b.     1  Rol.  Abr.  330. 

(4)  See  ibid.  Psttison  v.  Ord, 
Biinb.  166. 

(5)  Co.  B.  L.  79.;     and    see 


4  East,  85.    Id.  101.     I   Bo9.  & 
Pul.N.R.214.    3  East,  381. 

(6)  Right  v.  Cuthell,  5  East. 
498.    6  East,  371.  380. 

(7)  Coare  v.  Callaway,  1  Esp. 
C.  N.  P.  1 15.  Id.  269. ;  and  see 
7  East,  364.  Beawes,  pL  87. 
Coles  v.  Bell,  1  Campb.  478. 
Payley,  225.     1  Esp.  C.  N.T.  83. 

(8)  Roe  V.  Davis,  7  East,  364. 
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l^  and  where  no  immediate  ad  is  to  be  done  upon  it  by  a 
third  pereon,  the  principal  may  afterward  adopt  or  reject  it,  aa 
in  the  case  of  a  oontinual  claim  made,  or  an  entry  to  avoid  a  fine 
by  such  an  agent*  ( 1 ) 

A  promise,  representation,  or  admission  made  to  an  agent  re-  PR»ne»  &c.  to 
btive  to  any  transaction  in   which  an  agent  is  engaged,  and 
where  it  can  be  presumed  to  have  been  made  to  him  in   his 
character  of  agent,  will  enure  to  the  benefit  of  the  principal  (2). 
The  delivery  oEgoods  to  an  agent  so  far  vests  the  property  in  the  Deliverf  of 
principal  as  to  conclude  the  vendor's  right  to  stop  them  in  ^^'"^ 
transilUj  for  it  is  not  necessary  to  determine  the  transitus  that 
the  goods  should  come  to  the  corporal  touch  of  the  vendee  (3)« 
But  in  the  application  of  this  rule,  it  is  necessary  to  discriminate 
precisely  between  those  agents  who  are   merely  employed  in 
asRsdng  the  passage,  from  those  by  whose  possession  the  passage 
is  at  an  end,  so  that  goods  require  a  fresh  direction  to  put  them 
in  motion.  (4) 

In  general  a  payment  to  an  agent  authorized  to  receive  it  is  Paymentf  to 
equivalent  to  payment  to  tlie  principal  (5).  In  the  case  of  pay-  ''^^* 
ments,  however,  upon  written  securities,  the  debtor  is  always 
bound  to  see  that  the  party  to  whom  he  pays  it  is  in  possession 
of  the  securi^  {%) ;  and  payment,  it  seems,  to  an  agent  not  in 
possession  of  such  security,  will  not  bind  the  principal,  unless, 
indeed,  some  special  authority  from  the  obligee  be  shewn, 
which  would  be  sufiicient  without  possession  of  the  security.  (7) 


.  (1)  Fajlej,227.  Co.  Lit  258  a.  Dougl.  600.    An  agent  iu  town, 

Stra.  1 J08.  however,  by  taking  money  out  of 

(2)  Godb.360. ;  and  see  BuH.  court  binds  the  plaintiflT,  though 
N.  P.  130.  16  East,  Warranty,  the  payment  into  court  was  irregu* 
Campbell.  lar,  and  notice  had  been  given  by 

(3)  Ellis  V.  Hunt,  3  T.  R.  464.  plaintiff's  attorney  to  the  defend* 
Pavley,  229.  1 89.  10  Mod.  3 1 0.  ant*8,  that  he  should  not  take  it  out. 
2  itfod.  309.  Stra.  505.  Bull.  1  T.  R.  710.  Payment  to  a  factor 
N.  P.  72.  Ld.Raym.  792.  2  £sp.  in  the  course  of  his  business,  and 
C.  N.  P.  509.  without  notice  from  the  principal, 

(4)  Fowler  v.MTaf^art,  7T.R.  in  general  discharges  the  debtor, 
442. ;  and  see  Payley,  P.  &  A.  229.  if  the  usual  mode  of  dealing  war- 
235.  n.  (b.)    Ante,  128.  rants    such    paymento.     Cowp. 

(5)  7  Yes.  jun.  470.     14  Ves.  256.    2  Camp.  N.  P.C.24. 
144.    Left.  593.    Paymeiit  to  an  (6)  1  Chan.  Cas.  93.  in  note, 
attorney    regularly  appointed  is  Id.  94.    2  £q.  Ca.  Abr.  709.    2 
sufficient.     1  BL'Rep.  85.    But  Freem.  289. 

not  so  to    his  agent   or    clerk.  (7)  Id.  ibid.    Payley,  180. 
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In  ordinary  cases  the  mere  production  of  a  bond  (1),  bill  of 
exchange^  iiote^  or  cbeck  is,  in  general,  sufficient  to  warrant  the 
payment  to  the  person  who  produces  it,  and  this  without 
reference  to  the  circumstance  of  his  being  the  habitual  agent  of 
the  same  party  (2).  But  the  presumption  of  authority  irom  the 
possession  of  the  instrument  may  be  repelled  by  evid^ice  of  its 
being  obtained  by  fraud,  or  for  some  other  special  purpose  than 
receiving  payment  (3).  Though  an  agent  be  not  actually  pos- 
sessed of  such  security  at  the  time  of  the  payment  to  him,  yet 
if  the  principal  afterwards  deliver  it  over  to  him,  to  return  to  the 
obligor,  this  subsequent  act  confirms  the  propriety  of  the  payment 
to  the  agent,  so  far  as  to  bind  the  principal,  although  the  prin- 
Tender.  cipal  never  receives  the  money  (4).    Wherever  payment  to  an 

agent  would  be  sufficient  to  discharge  the  payer,  where  he  is 
authorized  to  receive  it,  a  tender  to  him  has  the  same  efiect  as 
a  tender  to  the  principal  in  person  (5} ;  but  a  payment  by  one 
party  to  the  other's  agent,  before  the  time  appomted,  and  without 
the  other's  consent,  is  at  the  risk  of  the  payer.  (6) 

Rdeue,  ftc.  of.       So  the  release,  discharge,  or  composition  by  an  agent  of  his 

principal's  debts  or  affairs,  will  be  binding  on  the  principal,  pro- 
vided it  be  done  according  to  the  agent's  authority,  and  is  war- 
ranted by  the  usual  course  of  trade.  (7) 


RepresentatloiUy 
Ac'  made  by 
•sent* 


Representations  made  by  an  agent  respecting  a  particular  con- 
tract or  act,  in  which  he  is  at  the  time  of  the  representation 
engaged,  bind  the  principal  (8).  But  where  a  purchaser,  after 
the  delivery  of  the  abstract,  having  made  an  objection  thereto, 
entered  into  possession,  and  thereby  waived  it,  and  the  clerk  of  the 
vendor's  solicitor,  without  any  express  authority,  made  an  offer 
of  compensation,  it  was  held  that  such  offer  was  of  no  efiect  (9). 


(1)  1  Salk.  157.  2  £q.  Ca.  Abr. 
709. ;  but  otherwise  if  a  mortgage 
deed,  upon  which  only  the  interest 
can  be  received  by  the  agent*  but 
not  the  principal.    Id.  ibid. 

(2ji  Owen  v.  Barrow,  1  New 
Rep.  103.  12  Mod.  564.  Paley, 
181.    Chitty  on  Bills,  6  ed.  281. 

(3)  Paley,  181. 

(4)  Abington  v.  Orme,  I  Eq.  Ca. 
Ab.  145. 


(5)  1  Camp.  477. 

(6)  r 


Pftmther  v.  Gaitskell,   13 
East,  432. 


(7)  n  Mod.  88.  71.  10  Mod. 
109.  2  Lord  llaym.  930.  2  Salic 
442.  Dr.  &  St.  286.  Say,  259. 
1  Bac.  Abr.  208.     1  Ch.  &.  104. 

1  Ch.  Ca.  86.  2  ed.    2  Vern.  127. 

2  Esp.  C.  N.  P.  269.  Moor,  618. 
Salk.  70.  12  Mod.  121.  1  Ldl 
Rayro.  246.  8T.R.371.  7Vcs. 
jun.  617. 

(8)  Peto  V.  Hague,  5  Esp.  135. 
Id.  72.     1  Gow.  C.  N.  P.  45. 

(9)  Bumeli  v.  Brown,  1  Jacob 
and  W.  ]  68. 
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And  the  declaratioQS  and  admissioDS  of  an  agent  concerning  a 
transactioD  in  which  he  is  at  the  time  of  the  declaration  and*ad- 
missioD  employed,  and  where  they  form  part  of  the  contract,  and 
within  the  scope  of  the  agent's  authority,  either  expressly  or 
impliedly,  are  evidence  against  the  principal : — Thus  an  acknow- 
ledgment by  an  agent  of  the  cause  of  action  will  bar  the  sta« 
tateof  limitations.  (1)  So  does  the  concealment  of  any  par- 
ticolar  and  material  fact  by  the  agent  at  the  time  of  his  entering 
into  a  contract  equally  afiect  the  principal,  as  though  be  took 
part  in  the  concealment.  (2)  Notice  to  an  agent  in  the  trans- 
action in  which  he  is  engaged  for  his  principal,  will  charge  the 
principal  himself,  because  i]^is  a  presumptive  notice  to  him  (S) ; 
but  notice  in  order  to  affect  the  principal,  in  respect  to  a  contract 
concluded  by  the  interposition  of  an  agent,  must  be  to  an  agent 
empowered  to  treat,  and  not  to  one  who  is  merely  employed  to 

carry  proposals  from  one  side  to  the  other.  (4>) 

♦ 

Though  a  principal  is  not  in  general  liable  criminaljy  for  the 
act  of  his  agent,  yet  he  is  civilly  liable  for  the  neglect  (5), 
fraud,  decdt(6},  or  any  other  wrongful  act  (7)  of  his  agent  in 
the  course  of  his  employment,  though  in  fact  the  principal  did 


(1)  5  Esp.  Cas.  72.  134.  145. 
2  ed.  211.  I  ed.  375.  Biggs  v. 
Lawrence,  3  T.  R.  454.  Sed  vide 
Bunaarman  v.  Radenees,  7  T.  R. 
663.  as  to  latter  case;  and  see 
Fairlie  v.  Hastings,  10  Ves.  jun. 
123.  Betham  v.  Beuson,  I  Gow. 
45.  4Taunt.511.  Id. 565.  Id.  662. 
4  Price,  258, 

(2)  Stra.  1183.  Beawes,  266. 
JPtok  on  Ins.  207.  &  209.  1  T.  R. 
12. 

(3)  1  Ch.  Ca.  38.  Anib.  624. 
2BfO.  P.  C.  596.  13  Ves.  120. 
1  Ves.  52.  IT.R.  16.  4T.R. 
66.  3  Atk.  646.  2  Vem.  574. 
Id.  €09.  GUb.  Rep.  7.  1  Vera. 
286,7.  2  Atk.  139.  3  Id.  291. 
14  Vck  426.  3  Merivale,  210. 
2!  7.  2FonbL154.  Payley,  170. 
Notice  to  purchaser's  •  agent  of 
iBeombranoe  in  sale  of  an  estate, 
the  purchase  being  under  sanction 
of  ooQTt  of  chancery,  will  charge 
purchaser.     3  Mer.  210. 

VOL.  III.  P 


(4)  1  Br.  C.  C.  35 1 .  1  Jac.  & 
W.  168.    4  Taunt.  873. 

(5)  2  Stra.  885.  Btex  v.  Stone, 
7T.R.  29  H.  6.  34.  1  Salk.  18. 
Rex  V.  Dixon,  3  M.  &  S.  1 1. 

(6)  Hern  v.  Nichols,    I  Salk. 

289.       Cro.  Jac.  473.    1    Stra. 

653.      Roll  Abr.  95.   1.  15.   x. 

2Molloy,  330.     Bridgm.  126,  7. 

Sed  vide  Com.  Dig.  Action  on  the 

Caae  for  Deceit,  B,      As  to  when 

this  doctrine   attaches  to   public 

offices,  see  Fay  ley,  193.  and  cases 

there  cited. 

(7)  Sayer,  41,  2.  1  Stra.  505. 
12  Mod.  521.  1  P.  Wins.  596. 
2T.  R.  97.  2  Salk.  441.  The 
previous  command  or  subsequent 
assent  of  the  principal  to  the  tres- 
|)as8  of  his  agent  makes  him  liable. 
See  1  Chitty  on  PI.  183.  4  Inst. 
317.  Bro.  Tresp.  113.  148.  307; 
2Bla.  Rep.  245.  Id.  866.  Com. 
Dig.  Trespass,  C.  1. 
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not  aaiborize  the  practice  of  such  acts  ( 1 ) ;  but  the  wrongful  or 
unlawfiil  acts  must  be  committed  in  the  course  of  the  i^^tfs 
employment  (2).  And  if  a  party  superintends  and  directs  the 
acts  of  an  i^ent^  he  thereby  releases  the  principal  from  Uidiilityt 
iind  cannot  sue  him  for  any  wrongfiil  act  of  his  agent.  (3) 

Rights  of  agena       In  general  a  mere  servant  or  agent  with  whom  a  contract 
Sw'^Sis?     is   made   on  behalf  of   another^  cannot  support  an  action 

thereon  (4) ;  and  therefore,  where  A.  agreed  in  writing  to  pay 
the  rent  of  certain  tolls  which  he  had  hired,  to  the  treasurer  of 
certain  conunissimiers,  it  was  decided,  that  no  action  for  the  rent 
could  be  supported  in  the  name  of  the  treasurer  (5) ;  and  a  cap- 
tain of  a  ship  cannot  maintain  an  action  in  his  own  name  upon 
an  implied  promise  to  pay  demurragei  though  he  may  o|i  an 
express  contract  to  pay  it  (6).  But  when  an  agent  has  any  bene* 
ficial  interest  in  the  performance  of  the  contract  for  comroissicNiy 
&&  as  in  the  case  of  a  factor  or  broker  (7),  an  auctioneer  (8),  a 
policy  broker  whose  name  is  on  the  policy  (9),  or  the  captain  of 
a  ship  for  freight  (10),  or  where  he  has  exceeded  his  authority, 
and  thereby  made  Iitmself  a  principal ;  and  in  some  cases  where 
he  has  rendered  himself  liable  to  his  principal  by  his  negligence 
or  otherwise,  as  if  he  mispay  money  under  circumstances  which 
give  a  right  to  recover  it  back  (11);  he  may  bring  the  action  in 
his  own  name,  though  the  principal  or  owner  in  all  these  cases 
might  sue.  And  any  agent  who  has  t^e  possession  of  his  prin- 
cipal's property,  and  is  not  a  mere  bdlee,  but  has  some  interest 
therein,  may  bring  an  action  for  any  injury  affecting  the  posses- 


(1)12  Mod.  490.  1  Ld.  Raym.  4]  1  a.     1  Chitty  on  Pleading,  5. 

264.  BHC.Abr.  Master  and  Servant,  (5)  3  Bos.  &'Pul.  147. 

K.    2  Lev.  172.  Salk.  13.  6T.R.  (6)  41Viunt.  1.  52. 

061.    2Salk.441.pl.  2.   8T.R.  {?)  1  T.  11.  112.    2  Esp.  IL 

188.    lWil8.282.    8T.R.  633.  493.     1  Hen.  Bla.  82.    7  T.  R. 

3  Mod.  520.  359.     11  East,   160.    4  Camp. 

(2)  1  Salk.  28i.     Rep.  Temp.  195.     1  M.  &  S.  681.     1  Atk. 
H.  85.  194.  Abbot,  109.  2  Leon.  248.    3  Bos.  &  Pol.  491. 

75.  Ploiv.  18.  Cro.Eliz.  437.  Skin.  (8)  1  Hen.  Bin.  8h    2  Marsh. 

228.    Bac.  Abr.  Master  and  Ser-  497.  501. 

vant,K.      27  Ed.  3.  st.  2.  c.  19.  (9)  Park.  403.     1  T.  R.  1 14. 

1  East,  106.    6  T.  R.  125.    fiac.  2  M.  &  S.  485, 486.    2  Esp.  493*. 

Abr.  tit.  Tresp.  435.     2  Stark.  But  not  otherwise^     1  M.  &  S. 

438.  Uolt.C.N.P.531.  497.    15  East,  4.     Cossack   v. 

(3)  2  Stark.  377.  Welb,  I  Chitty,  on  PI.  5  u.  t. 

(4)  3  Bos.  &  Pal.  147.  1  Hen.'  (10)  6  Taunt.  65.  4  Tannt.  189« 
Bla.  84.  Owen,  62.  2  New.  Rep.  (11)  Covrp.  805. 
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aoD(l).  When  a  ftctor  or  any  odier  ag^t  has  a  lien  npcnti 
gooda  cntrmted  to  him  for  sale,  and  whicb  he  ha«  wM  pursuant 
to  that  tniil^  the  lien  attaches  upon  the  price,  and  the  factor  has 
a  i%ht  to  enfiirce  the  payment  of  the  money  to  himself,  in  op* 
pesitioa  to  the  daim  of  the  prindpal  (2)*  But  to  entitle  the 
ageot  to  this  privilege^  the  debtor  should  have  liodce  of  this  lien 
pieviously  to  his  payment  over  to  the  principal,  and  the  agent 
ii  bound  to  oflfer  an  indonnity  (3).  If  an  sgeat  is  answerable  to 
his  prindpal  for  the  payment  of  the  price  of  goods  sold,  or  any 
other  debt,  he  may  claim  the  r%ht  of  suing  for  it,  as  an  agent 
acting  under  a  del  credere  commission,  in  which  case^  indeed,  he 
nay  be  considered  as  the  owner  of  the  goods  (4).  Where  there 
is  an  express  contract  under  seal  with  the  agent,  and  his  signer 
tue  to.  die  same  is  general  without  any  qualification  of  his  acting 
ss  agoit,  or  where  the  credit  is  given  to  him  alone,  he  alone  can 
sue  and  be  sued.  (5) 

An  agent,  acting  as  such,  is  not  in  general  liable  to  be  sued  Uu\3Xikj  1^  dw 
upon  the  contracts  which  he  makes  on  behalf  of  his  principal  (6) ;  mimiu. 
but  the  agent  is  liable  in  cases  of  contracts  entered  into  by 
him,  where  the  prindpal  is  not  known  to  the  other  party  at  the 
time  of  making  the  contract,  though  it  is  known  that  the  agent 
acts  in  a  representative  character,  as  an  auctioneer  not  disclos- 
ing  the  principal's  name  at  the  time  of  the  sale  (7);  or  where 
there  is  no  responsible  principal  to  resort  to,  as  where  the 
commisatoners  of  a  navigation  act  entered  into  an  agreement  with 
the  engineer  (8),  or  where  the  agent  enters  into  an  agreement 
as  if  he  were  the  principal,  and  the  credit  is  given  to  him, 
though  he  describe  himself  as  agent,  and  particularly  in  con- 
tracts nnder  seal,  he  is  personally  liable,  and  he  alone  can  be 
sued  (9).     And  where  the  solicitor  of  the  assignees  of  a  bank* 


(1)  1  Hen.  Bla.  81.     1  Chitty 
eoPLSl.    4  East,  211. 

(2)  Cowp.  256.  2  Esp.  493. 

(3)  Cowp.  255. 

(4)  3  Boe.  &  PuL  489. 

(5)  3  Camp.  320.  5  East,  148. 
lSniitb,361.  2  East,  142.  IT.R. 
674. 

(6)  12Ves.352.  15  East.  62. 
66.  3  Camp.  317.  2M.&S.438. 
EMB^sr  a  deceit.  3P.Wm8.27d. 
I  BfauRcp.  670.  1  Chitty  on  P.  25. 
B.  k.  L  m.  and  cases  there  cited. 


(7)  12  Ves.  352.  15  East,  62. 
7  T.  R.  350.  2  Esp.  Rep.  567. 
PeakcC.N.P.  120.  Bull.  N.  P. 
130.  2  Moll.  331.  3  Camp.  317. 
IT.R.  181.    Burr.  1921. 

(8)  Payley,  251.  Amb.  769, 
770.  772.  1  Br.  Ch.  R.  101. 
Hardw.  205. 

(9)  5  East,  148.  1  Smith,  361. 
2 East,  142.  6T.R.  176.  IT.R. 
674.  15  East,  62.  6  Taunt.  147. 
1  Marsh.  500. 
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nipt,  upon  whose  latids  a  distress   had  been  made  by  the 
landlord,  gave  the  following  written  undertaking:  **  We,  as 
solicitors  to  the  assignees,  undertake  to  pay  to  the  landlord  his 
rent,  provided  it  do  not  exceed  the  value  of  the  efiects  dis- 
trained," it  was  held  they  were  personally  liable  (1) ;  but  this 
must  be  collected  from  the  instrument,  and  reascmable  exposition 
of  the  whole  as  it  stands  (2).     So  where  an  agent  individually 
binds  himself,  as  if  a  servant  lease  land  for  his  master,  reserving^ 
the  rent  to  his  master,  and  to  invite  the  lessee  to  take  the  leaise 
promise  that  he  shall  enjoy  it  without  incumbrance^   if  the 
land  be  encumbered,  an  action  lies  against  the  servant  (S) ;  and 
masters  of  ships  are  liable  for  necessaries,  &c.  furnished  abroad 
or  in  this  country,  unless  they  were  furnished  on  credit  of  the 
owners  (4) ;  and  where  an  agent  does  not  pursue,  in  any  degree^' 
the  principal's  authority  (5),  or  so  far  exceeds  it  as  to  discharge 
the  principal  from  responsibility  for  his  acts  (6) ;  or  where  he  acts 
under  an  authority  which  he  knows  the  principal  has  no  right  to 
give,  as  an  agent  selling  property  under  a  notice  that  it  does  not 
belong  to  his  principal,  he  is  personally  liable  (7).    So  where  an' 
agent  has  been  authorized  to  do  an  act  for  a  third  party,  and 
he  is  put  in  possession  of  every  thing  that  will  enable  him  to 
complete  it,  and  he  neglects  so  to  do,  he  will  be  personally  liable 
to  the  third  person ;  as  if  an  agent  receives  money  from  his 
principal  to  pay  to  A.,  and  engages  to  A.  to  pay  him,  the  latter 
may  sue  him  on  his  neglect  to  pay  it,  for  the  agent  is  considered 


(1)3  Barn.  &  Aid.  47.  2  Taunt. 
374.  2  Taunt.  &  B.  452.  2  Molh 
331.  2Atk.  623.  2  Barnard, 
320.  2  Strange,  955.  1  Bos.&Pul. 
368.  IT.  R.  172.  6  T.  R.  176. 
lSmith,361.  5  East,  148.  1  SUrk. 
14.  To  avoid  this  1  lability  in  cases 
of  bills,  &c.  the  party  must  state 
on  the  face  of  the  bill  that  be  acts 
asaeent.  ChittyonB.  6ed.  133.  8o 
in  deeds  to  secure  himself  from 
liability  as  such  agent,  the  deed 
must  distinctly  express  that  he  is 
only  acting  therein  as  asent,  since 
no  evidence  to  controul  its  purport 
wiiJ  be  received.  This  may  be 
done  by  writing  opposite  the  seal 
"  For  CD.  (the  principal),"  "  A.B. 
his  attorney."  2  Bast,  142.  IT.R. 
674. 

(2)2Taunt.&B.452.  2  Taunt. 


374. 

(3)  1  Rol.  Ab.  95. 1. 30.  2Rol. 
Rep.  270.  3  T.  R.  761.  1  Com. 
Dig.  240.  Dyer,  230  a.  Yelr. 
137.  4  B.  &  A.  88.  Aleyn.  6. 
5  Esp.  Rep.  247.  2  Bla.  107. 
Stra.  955.  1  Gow.  117.  5  East. 
148.    1  Marsh,  on  Ins.  204. 

(4)Cowp.639.  Stra.  8 16.  7T.R. 
312.  Abbott,  1  ed.  95.  Carth.  58. 

(5)  1  Eq.  Ab.  308. 

(6)  3  T.  R.  761.  Beawes,  43. 
Esp.  N.P.C.  111.  3  P.  Wros. 
279.  2  Vern.  1 27.  Eq.  Cas.  Ab. 
25.  5  Barn.  &  Aid.  34.  2  Taunt. 
386.    Amb.498.    lOVes.400. 

(7)  Cowp.  565,  6.  4  Burr. 
1984.  Bull.  N.P.  133.  Lord 
Raym.  1210.  4  T.  R.  558.  Stra. 
480.  10  Mod.  23.  1  Taulit.  359. 
2  Taunt.  386.  -     - 
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to  liold  k  OD  the  party's  account  ( 1 ).  But  if  the  third  party,  by 
their  oondoctt  shew  they  do  not  consider  the  agent  as  holding 
tlie  money  on  his  account,  the  agent  will  be  disoharged,  on  pro- 
perly ifipropriating  the  money  to  other  purposes  before  he  is 
again  called  upon  by  the  third  party  tQ  pay  it  oyer.  (8) 

If  a  party  who  has  paid  money  to  an  agent  on  account  of  his 
principal,  becomes  entitled  to  recal  it,  he  may  sue  the  agent* 
provided  he  has  not  paid  it  over  to  his  principal,  or  no  change 
smce  the  pa3nnent  has  taken  place  in  the  agent's  situation  before 
Dodce  of  such  right  to  recal  the  money,  and  the  mere  passing 
of  such  mon^  in  account  with  his  principal,  or  making  a  rest 
without  any  new  credit  given,  fresh  bills  accepted,  or  further  sum 
advanced  for  the  principal  in  consequence  of  it,  is  not  su£Bcient 
for  the  agent  to  avoid  this  liability  (3).  But  in  general  if  the 
money  be  paid  over  by  the  agent  before  notice  to  retain  it,  he 
will  not  be  liable,  and  the  remedy  is  against  the  principal,  except, 
indeed,  where  the  agent's  receipt  of  the  money  was  obviously 
illegal,  or  his  authority  wholly  void  (4).  The  payment  must 
always  be  to  the  real  principal,  and  not  a  party  falsely  assuming 
that  character  (5).  The  agent,  in  all  these  cases,  may  avail 
himself  of  the  same  defence  as  his  principal  might  haye  done  (6). 
The  agents  of  govemmenf  enjoy  a  peculiar  exemption  from 
responsibility;  an  officer  appointed  by  government,  avowedly 
treating  as  an  agent  for  the  public,  is  not  liable  to  be  sued  upon 
any  contract  nuide  by  him  in  that  capacity,  whether  under  seal 
or  by  parol,  unless  he  make  an  absolute  and  unqualified  under* 


&1S 


(J)  14  East, 590.  2  Roil. Rep. 
441.  1  Bam.  &  Aid.  36.  1  Moore, 
74.  3  IVice,  58.  16Ve8.  443. 
5  Esp.  247.  4  Taunt.  24.  1  SUrk. 
123.  143.  150.  372.  1  Hen.  Bla. 
218. 

(2)  Holt,  C.  N.  P.  372. 

(3)  3  M.  &  S.  344.  Cowp.  565. 
Sua.  480.  This  right  to  sue  the 
agent  roust  be  considered  with 
some  qualification.  An  action 
docs  not  lie  against  a  mere  col- 
ketor,  trustee,  of  receiver,  for  the 
purpose  of  trying  a  riaht  in  the 
principal,  even  though  he  has  not 
paid  the  money  over.     4  Burr. 


1965.  Pay  ley,  261.;  and  cases 
there  cited  ;  and  see  1  Selw.  N.  P. 
103.  ed.  7.  1  Campb.  N.  P.C.  396. 

1  Marsh.  132.  Holt,  C.  N.  P. 
641. 

(4)  I  Stra.  480.  Cowp.  69. 
568.  1  Vern.  136.  208.  4  T.R. 
553.  4  Burr.  1986.  Dougl.  676. 
5  Burr.  2639.  5  £sp.  Rep.  103. 
3  M.  &  S.  344.     Ld.  Raym.  1210. 

2  Esp.  507. 

(5)  1  T.  R.  60.  2  Ld.  Raym. 
1210.     ISalk.  27.    4Bunr.l984. 

3  T.  R.  125.     1  Ld.  Raym.  762« 

(6)  1  Campb.  Rep.  372. 
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taking  to  be  penonally  responsible  (1),  and  though  public  numey. 
actually  passes  through  his  hands^  or  that  of  his  agent,  for  the 
purpose,  or  with  the  intent,  that  it  should  be  applied  to  the 
fiilfilment  of  his  fiduciary  undertakings,  he  is  not  personally 
liable.  (2) 

An  agent  cannot,  in  general,  be  sued  by  a  third  person  for  any 
neglect  or  nonfeazance  which  he  is  guilt^r  o^  when  it  b  committed 
on  behalf  oi^  and  under  the  express  or  implied  authority  of  his 
principal ;  thus  if  a  coachman  lose  a  parcel,  his  master  is  liable 
and  not  himself  (5),  neither  is  he  liable  for  any  deceit  or  fidse 
warranty  in  the  case  of  a  sale  (4) ;  but  he  is  liable  for  all  tortious 
acts  and  wilful  trespasses,  whether  done  by  authority  of  hb  prin- 
cipal or  not  (5) ;  as  if  goods  are  delivered  to  A.  to  keep,  who 
delivers  them  to  B.  to  keep  to  the  use  of  A.,  and  B.  wastes  or 
destroys  them,  the  owner  may  have  an  action  on  the  case  against 
B.,  for  the  agent  thereby  becomes  a  wrongdoer  (6).  And  in  every 
case  where  the  master  has  not  power  to  do  a  thing,  whoever 
does  it  by  his  command  is  a  trespasser,  (7) 

To  discharge  a .  party  from  liability  for  malfeazance  and  non- 
feazance, on  account  of  agency,  he  must  shew  that  he  was  actually 
an  agent,  and  not  nominally  such,  for  if  he  be  really  a  person 
standing  on  his  own  footing,  and  always  looked  upon  as  if  he 
were  a  principal,  he  wilt  be  liable.  Thus  an  action  lies  against  a 
deputy  post-master  for  the  loss  of  a  letter  (8).  And  an  agent 
who  is  merely  employed  to  retain  or  look  after  another  ag^nt  ia 
not  liable  for  any  act  of  the  latter.  (9) 

Swr  **rf  '^^  present  chapter  has,  hitherto,  been  employed  in  the  cMi- 

fnoA^nd    .sA^cration  of  the  situation  in  which  the  agency  places  either  the 

ageactmler  le.      - 

(1)  1  T.R.  172.  Id. '674.  1  (5)  I  Chitty  on  PL  74.  12 
East,  135.  3  Barn,  k.  Aid.  47.  Mod.  448.  1  Wils.  328.  Sayer. 
The  agenU  of  government  cannot  41.  2  Mod.  242.  6  Mod.  212. 
ia  general  claim  extra  fees  from  6  East,  d40. 

the  public     7  Price,  2.  ( 6)  Roll.  Ab.  90.     1  Bbu  Com. 

(2)  3  Biod.  L  Bingh.  275.    3    430. 

Mer.fi78.;   and  see  1  East,  135.  (7)  8  £.  4.  45.     8  Mod.  67. 

and  1  Eastt  583.  2  Lev*  172. 

(3)  1  Chitty  on  PI.  74,  5.     12  (8)  3  Wils.  451.  454.    5  Burr, 
Mod.  488.    Sayer,  41.    Roll.Ab.  2721. ;  and  see   I  Vent.  238. 
^4-  P'-5.  (9)  6  T.R.  411.      I  Bos.   ^ 

(4)  3P.Wms  379.  Roll.Ab. 95.  Pul.  404. 
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inriiidfilorcbe  agent  toJkirdpv^om;  we  will  now  examine  into 
the  «iliuilion  in  which  the  prindpftl  and  hi$  f^gel|t  are  placed, 
with  reipect  to  each  other. 


Am  a  general  nde,  an  agent  niio  reoeiyes  hire  or  reward  fiir  Liabilities  oc 
bk  service  is  bound  to  obsenre  widi  care  and  diligence  the  inte-  ^^"^' 
leiCs  of  his  principal,  while,  at  the  same  time^  he  must  adhere  to 
his  orders  and  instnicdonsi  and  any  deviation  in  diis  respect  will 
fender  him  responsible  (or  die  consequence;  and  the  mere 
intention  of  doing  a  benefit  for  his  principal  will  famish  him  no 
esease  for  any  injury  that  may  arise  to  the  principal  from  a  devia- 
ticm  from  his  specific  instructions  (1);  thus  if  goods  bed^rered 
Id  aa  agent  to  sell  at  a  particular  place,  he  cannot  send  them  else- 
where (2) :  and  though  this  rule  is  not  so  strictly  applicable  to 
mere  gratuitous  agents,  yet  they  are  bound  to  exert  the  utmost  of 
their  abtiity  and  skill,  to  execute,  beneficially,  their  undertaking ; 
and  they  will  not,  in  general,  be  liable  if  they  take  the  same 
care  in  the  management  of  their  principal's  property  as  a  rea- 
sonable attention  to  their  own  afiairs  would  dictate  to  them  to 
take  of  their  own  (3).  But  if  a  gratuitous  agent  pay  the  monies 
of  his  principal  into  his  (the  agent's)  bankers'  hands,  generally, 
to  his  own  account,  he  will  be  charged  with  lo^s  arising  from 
&ilure  of  his  bankers  (4).  A  gratuitous  and  voluntary  agent  who 
teceiYes  no  commission  or  return  for  his  trouble  is  never  liable 
toft  a  mere  general  nonfeazance.  (5) 

When  an  agent  is  not  specifically  restricted  by  his  principal 
to  any  particular  mode  of  acting,  he  is  bound  to  consider  die 
usual  course  of  trade,  and  pursue  the  regular  and  accustomed 
modes  of  transacting  the  business  in  which  he  is  employed  (6) ; 
and  by  so  dmng  he  exonerates  himself  from  liability  from  any 


(1)  Dyer,  161.  1  Hen.  Bla. 
159.  Malyue,  154.  Beawes, 
41.  43. 

(2)  4  Cainpb.  183. 

(3)  Massey  V.  Banner,  1  Jacob 
&  W.  241.  1  Esp.  Rep,  75. 
2  Atk.  406.  2  Ld.  Raym.  909. 
1  Hen.  Bla.  161. 

(4)  Massey  v.  Banner,  I  Jacob 
&  \V.  241. ;    and  see  Knight  v. 


Lord  Piymottth.  2  Atk.  480.  1 
Dick.  120.  Uouth  v.  Howell, 
3  Ves.  566,  Adams  v.  Claxton, 
6  Ves.  229.  Rocke  v.  Hart,  1 1 
Ves.  60.    Wren  v.  Kirtoo,  1 1  Ves. 

377. 

(5)  2  Ld.  Raym.  909.  Elsee  v. 
Gatward,  5  T.R.  143.  1  Esp. 
Rep.  74. 

(6)  2  Wils.  325. 


P  4 


£16 


Of  Principal  and  AgenU 


[Ch.  S. 


]o88  that  might  have  been  avoided  by  acting  otherwise  (1);  but 
if  by  80' strictly  following  the  usage  of  trade,  he  knowingly  and 
advisedly  works  an  injury  to  his  principal,  he  will  be  liaUe,  as  if 
he  sells  goods  upon  credit  to  a  person  whom  he  knows  at  the 
time  to  be  insolvent  (2).  An  agent  can  never  be  bound  to  exe- 
cute  a  commission  which  would  be  illegal  or  work  an  injuiy  to 
third  persons,  and  consequently  he  will  not  be  liable  for  diaobey- 
ing  such  commission,  or  for  any  injury  that  may  arise  to  the 
principal  therefrom  (3). .  In  general,  if  any  benefit  is  acquired 
by  an  agent  in  the  performance  of  his  commission,  it  roust  be 
for  the  principal,  even  though  the  agent  should  exceed  or  deviate 
from  his  authority,  and  render  himself  liable ;  but  the  principal 
by  taking  such  benefit  discharges  the  agent  from  all  liability  (4)» 
Where  the  master  of  a  ship  in  a  foreign  port,  from  the  state  of 
the  exchange,  received  a  premium  for  a  bill  drawn  upon  England 
on  account  of  the  ship,  it  was  held  that  this  belonged  to  bis 
owner,  although  there  was,  a  usage  for  masters  of  ships  to  appro* 
priate  such  premiums  to  their  own  use.  (5) 

An  agent,  on  account  of  the  necessary  confidence  which  must 
be  placed  in  him,  is  in  general  precluded  from  acting  as  an  ad- 
verse party  to  his  principal ;  therefore,  an  attorney,  after  having 
once  acted  for  his  client  in  a  particular  transaction,  cannot  after- 
wards change  and  take  up  the  management  of  the  adverse  park's 
claim  or  defence  (6) ;  and  even  the  courts  of  common  law  will, 
on  motion,  restrain  an  attorney  from  so  doing.  And  if  a  person 
does  not  chuse  to  act  upon  the  confidence  appearing  in  the  course 
of  a  transaction  to  be  reposed  in  him,  he  should  reject  it  as  soon 
as  it  is  proposed  (?)•  An  agent  cannot  dispute  the  right  of  his 
principal.  (8) 

As  an  ngent  is  bound  to  act  only  with  a  view  to  his  principal's 
interest,  and  make  the  most  advantage  of  every  contract  he 


(1)  2T.R.  188.  Cowp.  480. 
4  Burr.  2061.  6T.R.  12.  Arab. 
219.  Peake's  Rep.  68.  1  Bro. 
Ch.  C.  452.  3  Ves.  566.  6  Ves. 
226.  266.     5  Ves.  331.  839. 

(2)  Yelv.  202.  Malyne,  83. 
12  Mod.  514. 

(3)  Cowp.  39.5. 

(4)  3  Campb.  43.  2  Wils.  325. 
3M.  &S.  562.    Beawes,  41.     I 


Hen.  Bin.  161.  2  Freem.Rep.  48. 
Eq.  C.A.  708. 

(5)  Diplock  V.  Blackburn,  3 
Campb.  43.  1  Campb.  527.  Fsy* 
ley.  41.     1  Ves.  83. 

(6)  See  Ld.Cholmondelej's  case» 
1 9  Vea.  273,  See  Payley,  P.  &  A. 
9rl0,  11.;  and  ca$es  there  cited. 

(7)  14  Ves.  294. 

(8)  215arn*&AId.310. 
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entere  into  for  hu  principal ;  if  he  is  employed  to  sell,  he  cannot 
in  general  make  himself  the  parchaser,  nor  if  employed  to  pur- 
dbaae  can  he  be  himself  the  seller  (1) ;  and  such  bargains  or  acts 
of  the  i^ient  are  always  viewed  with  great  jealousy^  and  seldom 
enfivced*  In  some  cases,  however,  where  the  agent  can  shew 
that  he  has  acted  bond  ^fide  and  fiiirly,  and  made  the  best  ad- 
vaoti^  lie  could  obtain  for  his  principal,  and  acquainted  him 
with  all'  the  knowledge  be  himself  possessed;  and  where  the 
priodpal  knows  of  and  assents  to  the  agent's  bdng  in  such  cases 
the  pardiaser  or  seller,  there  such  bargains  and  sales  have  been 
enfiMHoed  on  behalf  of  the  agent  (2)*  The  subsequent  express 
assent  of  the  principal  to  such  a  bargain  or  transaction  of  the 
agent,  hofwever  fraudulent,  will  be  sufficient  to  entitle  the  agent 
to  a  performance  of  it  (3).  When  an  agent  is  sued,  and  claims 
no  beneficial  interest  in  the  property  or  right  in  dispute  and 
his  principal  would  finally  be  liable,  he  may  in  general,  by  re- 
sorthig  to  a  court  of  equity,  and  filing  a  bill  of  interpleader,  com* 
pel  the  two  real  claimants  to  litigate  the  matter  without  involving 
•him  in  the  ezpence  of  resisting  two  suits  (4). 

We  mil  endeavour  to  illustrate  the  foregoing  rules,  by  point- 
ing out  in  particular  several  of  those  duties  which  are  ne- 
cessarily attached  to  that  class  of  agents  whkh  so  frequently 
occur  in  all  commercial  deaiings,  viz.  agents  commissioned  to 
sell  and  purchase,  such  as  brokers,  factors,  auctioneers,  &c. 
Any  agent  or  factor  who  has  general  orders  to  dispose  of  goods 
for  his  principal  to  the  best  advantage,  is  bound  to  execute  that 
degree  of  dJb'gence  which  a  prudent  man  usually  exercises  in 
his  own  aflbirs,  and  consequently  he  is  authorized  to  dispose 
of  the  goods  according  to  the  best  terms  which  can  be  obtained 
at  the  time ;  and  if  it  shall  appear  that  he  has  done  so,  and  that 

(1)    See  Woodhouse  v.  Mere-  cept  for  family  use),  under  peualty 

ftith,  1  Jacob  &  W.  Rep.    204.  of  double  the  value. 
5  Mad.  Rep.  91.    8  Price,    127.        (2)   See  Woodhouse  v.  Mere- 

Dovnes  v.  Grazebrook,    3  Mer.  dith,    1  Jacob  h.  Walker's  Rep. 

209.    2Bro.  C.  C.  326.     Low-  204.     13  Ves.  103.      8  Ves.  502. 

thcr  V.  Lowther,  2  Ves.  317.     1  Payley,  29.    Coles  v.  Trecothick, 


289.     13  Ves.   103.     Nell-  9  Ves.  234.     12  Ves.  355.    3Bro. 

thorpe  v.Peonyman,  MVes.  517.;  C.  C.  1 19. 

and  see  31  Q^,  2.   c.  4.   s.  11.  (3)  Woodhouse  v.  Meredith,  I 

prohibiting  salesmen*  brokers,  or  Jacob  &  W.  204. 

factors,  employed  to  buy  or  sell  (4)  Stevenson  v.  Anderson,  2 

cattle  in  London,  from  buying  or  Ves.  &  B*  407. 
selling  on  their  own  account,  (ex- 
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he  has  8oid  the  goodfyeren  upon  credit  (1),  tp  penons  in  repated 
good  dreuoifllBiices  at  the  tioiey  and  to  whoai  at  that  thae  hm 
wonld  have  given  credit  in  hia  own  affitira,  ha  wiH  not  be  liahk 
to  his  principal  althou^  some  of  these  shonki  fidi  (8)«  Wher^ 
however,  the  price  is  fized«  or  orders  have  been  given  by  the 
principal  to  sell  for  ready  money  only,  from  which  he  is  not  at 
liberty  to  depart,  he  will  not  be  justified  in  selling  fiur  a  leas  auDy 
or  upon  credit  {$).  So  where  the  usage  of  business  does  not 
authorize  the  giving  credit,  it  cannot  be  given  without  aulgeot- 
ing  the  agent  to  liability ;  and  an  auctioneer  is  liable  ibr  neglect 
of  duty,  if  he  sells  and  delivers  over  the  goods  of  his  piincqial 
otherwise  than  for  leadymoney  (4}«  And  necessity  will,  perhaps^ 
on  some  occasions,  justify  a  factor  in  deviating  from  his  quplified 
outbority,  as  if  he  be  limited  to  sell  goods  at  a  fixed  pricey  and 
the  goods  be  of  a  perishable  nature,  here,  perhaps,  when  they 
are  no  longer  in  a  condition  to  be  kept,  the  fiictor,  if  he  have  no 
opportunity  of  consulting  his  principal,  may  sell  them  at  a  lesa 
price  to  prevent  a  total  loss  (5)*  The  time  of  credit  must  in  all 
cases  be  reasonable  and  customary  (6),  and  the  security  such  a» 
the  principal  may  avail  himself  of  by  reasonable  diligence,  and 
without  extraordinary  risk  or  trouble  (?)•  The  agent  under  a 
commissicm  to  sell  or  dispose  of  his  principal's  property,  must 
conform  in  all  things  to  his  authority,  and  any  unauthorised 
disposal  or  adventure  of  such  property,  not  prescribed  by  die 
usage  of  business,  though  intended  for  his  benefit,  is  chaigeaUe 
to  the  agent.  (8) 

If  a  fiictor,  in  die  execution  of  a  commission  to  purchase, 
deviates  from  his  orders  in  price,  quality,  or  kind,  or  i^  afier 

(I)  Scott  V.  Surman,    Willes,  (2)   Arg.  Mackensie  v.  ScoU» 

406,  7.  1  Campb.  258.   3  Bos.  &  6  Bro.  P.  C.  287.  Beawes»  43. 

Pul.  489.  2Selw.N.P.  786.  This  (3)  Cowp.395.  supra  note  (1). 

seems  to  have  been  doubted  (see  (4)  Brown  v.  Staion,  2  Chiuy'a 

cases  cited  id  Paley,  22.),  but  is  now  Rep.  353. ;  aod  see  1 2  Mod.  5 14. 

it  appears  settled.    A  party  selling  Winch,  53.      1  Campb.  256.      5 

gocds  of  his  own  to  an  insolvent  Taunt.  749. 

person  for  money,  at  the  time  of  (5)  2  Mod.  100.     Comyn    on 

selling  his  principal's  upon  credit.  Contracts,  236.    Sed  vicU  Willes^ 

is  a   strong   circumstance    from  406. 

which  to  argue  his  knowledge  of  (6)  Biilst.  103.    Moll.  328. 

the  vendee's   insolvency,    and  is  (7)  Buist.    104.      Yelv.  202. 

prima  facie,  though  not  ulone  suf-  Winch.  53. 

ticient,  evidence  to  charge  liim  in  (8)  Lubbock  v.  luglis,  1  Stark, 

an  action.  Moll.  239*  104.  ante.    4  Moore  36.    Factor 

cannot  barter,  3  B.  &  A.  616. 
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diey  are  bought^  be  sends  them  to  a  diSbrent  place  firmn  what 

he  was  dbieoted,  thejr  mast  remain  to  his  own  acoomit)  except  the 

merehani  on  adyice  admits  them  according  to  hb  first  inten- 

tioa(i;;  and  this  admission  of  the  merchant  most  necessarily 

dqieod  on  the  circamstances  of  the  cascy  for  if  he  detains  the 

property  bought,  or  endeavours  to  derire  some  benefit  from  the 

porchaee^  he  thereby  adopts  the  agent's  acts  and  binds  him^ 

self  (S).    An-  agent  mnst  at  every  material  step  he  takes  in  the 

esecotion  of  his  commission,  apprise  his  principal  thereof;  and 

if  any  unreasonable  delay  be  evinced  in  this  respect,  he  will  be 

liable  for  any  real  injury  occasioned  thereby  to  the  principal  (3). 

An  agent  is  always  bound  to  be  prepared  to  render  a  clear  and 

fiuthfiil  account  of  all  his  transactions  relating  to  the  commissionf 

and  must  make  such  account  with  his  principal  whenever  called 

upooy  and  he  will  be  liable  to  make  good  any  loss  arising  from 

a  deficiency  in  this  respect  (4).     Each  of  several  joint  agents 

may  be  compelled  to  render  an  account  of  the  whole  of  their 

transactions,  and  a  surviving  partner  must  account  for  himself 

and  his  deceased  partner.  (5) 

In  the  case  <if  a  stakeholder,  who  is  an  agent  for  both  parties, 
as  an  auctioneer,  he  is  bound  to  keep  the  deposit  till  the  con^ 
ditiona  are  fulfilled  upon  which  it  is  to  be  paid,  and  therefore 
payment  over  is  no  defence  if  such  payments  were  premature  (6). 


(X)  Payley,  25.  Ma!yne,  82. 
Beawt8»  43.  13  Vin.  Ab.  6.  3 
Taunt.  117.  It  xeems  that  a  mer- 
chant residing  beie  or  abroad^  or  at 
a  very  great  distauce  from  bis  fac- 
tor* refiisiog  the  goods  sent  over  by 
bis  fiustor,  who  exceeds  his  authori- 
ty, may  in  most  cases  act  therein  as 
a  fiMtor  for  thatnerson  who  broke 
Us  orders*  Per  Ld.  Hard w.  Corn- 
wall V.  Wil$oD»  1  Ves.  509.  7  Ves. 
240.  2.  Courts  of  equity  will  in 
some  cases  compel  the  principal 
to  tdw  up  the  purchase,  though 
the  agent  has  exceeded  his  autho- 
rity ;  as  if  the  excess  of  price  given 
by  the  agent  be  for  the  purpose  of 
eflectiDg  and  does  effect  an  equal 
saving  upon  the  same  goods  in 
some  other  respect  in  which  the 
factor  was  not  limited,  the  prin* 

capal  will  in  equity  be  bound  to 

take  them.     1  Ves.  509. 
(2)  Wilson  v.  Cornwall,  1  Ves. 


509. 

(3)  13  Vin. Ab.  4.  Beawe8,431. 

(4)  Peanse  v.  Green,  1  Jacob  & 
Walker,  135.  14  Ves.  500.  8  Ves. 
49.  14  Ves.  510.  8  Ves.  369. 
13  Ves.  47. 53.  4  Mad.  Rep.  373, 
AVhere  accounts  are  very  intricate 
and  difficult,  a  bill  in  equity  is  in 
general  the  best  method  of  proceed* 
ing  to  compel  an  account.  Eq.  C* 
Ab.  5.  7  Ves.  588.  Otherwise  an 
action  at  law.  Paylcy,  46,  7,  8. 
50. ;  and  cases  there  cited. 

(5)  3  Wils.  73.  2  Leon.  75, 6. 
Cowp.  814.     2  H*  B.  235.    Eq. 

Ca.  Ab.  5. 

(6)  5  Burr.  2639.  13  East, 
432.  lHen.Bla.218.  2E8p.Rep. 
640.  5  Id.  1.  5  Taunt.  815. 
1  Marsh.  377-  6  Taunt.  258. 
But  an  auctioneer  is  not  liable  to 
pay  interest  on  deposit,  or  ex- 
pences  of  invest^ating  title,  &c. 
Holt,  569. ;  unless  he  has  rendered 
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In  general  the  principal  cannot  compel  his  agent  to  deliver 
over  the  proceeds  of  a  contract  till  the  latter  has  actually  received 
them,  and  this  is  so  fiir  the  rule,  that  it  is  reported  to  have  been 
decided,  that  if  an  agent  employed  to  sell,  receives  part  only  of 
the  price,  the  principal  cannot  maintain  an  action  for  it  till  the 
transaction  is  closed,  unless,  indeed,  it  appear  to  be  his  fiiiilt 
that  the  rest  of  the  price  is  not  recovered  (1);  but  directly  the 
agent  is  in  cash  by  any  sale  or  contract  he  has  made  en  behalf 
of  his  principal,  he  must  account  for  sale,  and  take  care  of  the  pro- 
dace  and  keep  or  dispose  of  it  according  to  his  principal's  orders, 
and  the  mode  of  disposal  of  the  property  is  at  his  own  risk  (2). 
The  receipt  of  money  by  an  agent  may  in  many  cases  be  pre- 
sumed, as  if  the  agent  to  whom  goods  have  been  consigned  by 
his  principalfor  sale,  refuse,  after  a  reasonable  time  has  elapsed, 
to  account  for  them  (3).  And  where  an  agent  wrongfully  with- 
holds or  disposes  of  his  principal's  property,  he  subjects  hiaaself 
to  an  action ;  but  in  these  cases,  the  act  must  always  be  wrcMig- 
ful  and  contrary  to  author!^.  (4) 

In  some  cases  the  agent  binds  himself,  by  his  contract  or 
acts,  to  the  payment  over  of  money  to  his  principal  before  he 
has  received  it.  An  agent  acting  under  a  del  credere  commia- 
sion,  in  consideration  of  a  certain  per  centage  (5),  guarantees  his 
principal  against  any  loss  which  may  arise  from  non-payment  by 
•the  persons  to  whom  he  himself  sells  the  merchandise  of  that 


himself  personally  liable  on  sale. 
Sugdcn,  36.  Amb."498.  10  Ves. 
400.  In  general,  if  money  be 
paid  to  a  sf  akeholder  for  a  particu- 
lar purpose,  unless  he  has  paid  it 
over  to  a  party  to  the  contract,  he 
alone  can  be  5ued.  9  East.  378. 
Teake,  128. ;  see  1  Campb.  337. 

(1)  Varden  v.  Parker,   2  Esp. 
Rep.  710. 

(2)  Lucas  V.  Groning,  1  Stark. 
392.  Foster  v.  Clements,  I  Camp. 
4  Mad.  Rep.  373.  5  Mad.Rep.  47. 
As  to  principal's  right  to  have 
money  or  goods  in  hands  of  agent 
at  time  of  his  bankruptcy,  see 
Pftyley,  66  to  74.  Montague  & 
Cullen.  In  case  of  agent's  death, 
money  received  1)y  him -and  not 
laid  out  again  in  any  thing  else, 
nor  kept  separate  from  his  own 
funds,  constitutes  a  debt  due  from 
his  estate  as  to  which  the  principal 


IS  postponed  to  debtors  of  a  higher 
class.  2Vern.  638.  Salk.  l&O. 
But  if  goods  are  sold  by  a  factor 
upon  credit,  and  the  money  has 
not  been  paid  at  the  time  of  his 
death,  but  is  recovered  afterwards 
by  his  representatives,  it  does  not 
become  part  of  the  assets,  nor  is 
liable  to  specialty  debts,  but  must 
be  accounted  for  to  the  prineipal, 
after  deducting  what  may  be  due 
from  him  to  the  estate.  1  Ld. 
R.  340.  1  East,  366.  Goods  re- 
maining in  specie  come  under 
same  rules  as  in  case  of  the  agent's 
bankruptcy.    See  Paley,  75.     ** 

(3)  Hunter  v.  Welsh,  1  Stark. 
224. 

(4)  12  Mod.  602.  4  Esp.  157. 
1  Ves.  424.  6  East,  540.  2  Bos. 
&  Pul.  408.     1  Ves.  424. 

(5)  Pay  lev,  76. 
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principal,  and  he  renders  himself  liable  in  die  first  instance^  and 
although  he  never  is  in  the  receipt  of  money ;  and  on  this  ground 
such  an  agent  may  be  sued  for  goods  sold  as  if  he  had  himself 
prndiBsed  the  goods,  and  his  liability  is  not  afiected  by  the 
statute  against  frauds.  ( 1 ) 

With  respect  to  the  amount  of  the  claim  the  principal  has 
opoo  the  agent  for  the  profits  of  the  agency,  he  has  in  general  '   . 

a  right  to  have  every  advantage  and  profit  the  agent  has  made, 
independently  of  tlie  mere  amount  of  the  sum  which  would 
appear  adequate  to  satisfy  the  agent  for  his  customary  or 
reasonable  remuneration  (2).  And  this  rule  is  strictly  adhered 
to;  and  as  we  have  before  seen,  though  the  agent  renders  himself 
liable  by  an  excess  of  authority,  or  commits  any  fraud  on  his 
principal,  thereby  obtaining  any  profit  or  benefit,  the  principal 
may  notwithstanding  claim  it.  (3) 

As  an  agent  is  under  an  express  or  implied  contract  to 
perform  his  duty,  an  action  at  law  may  in  general  be  supported 
against  his  executors  for  the  breach  of  it;  and  where  an  agent 
has  been  guilty  of  fraud  in  selling  at  an  under  price,  by  collusion 
with  the  purchaser,  the  estate  is  liable  iu  equity.  (4) 

These  are  the  secmities  and  protections  afibrded  by  the  law  Rights  of  agent 
to  the  principal  against  the  misconduct  or  misfortune  of  his  ^^^  **"  '™*' 
agent ;  on  the  other  hand,  the  law  has  provided  suitable  securi- 
ties and  protections  for  assuring  to  the  agent  the  due  reward  of 
his  care  and  trouble.  Factors  and  brokers,  like  other  bailees, 
have  a  lien  upon  the  goods  bailed  or  committed  to  their  custody; 
a  right  which  we  shall  more  particularly  enquire  into  when  we 
consider  the  liability  of  bailees,  and  the  reciprocal  rights  by 
which  those  liabilities  are  attended.  Factors  and  brokers  have 
also  a  right  to  a  commission  upon  the  transactions  they  negociate, 
unless  there  be  a  specific  agreement  to  the  contrary  (5)«     The 


(1)  Grove  v.  Dubois,  1  T.  R. 
112.  Biie  V.  DickeosoQ,  1  T.  R. 
285.  Bull.  N.  P.  280.  Beawes, 
429.  It  is  however  usual  to  declare 
specially  against  him. 

(2)  3  Campb.  43.  Brown  v.  Lit- 
ton. Feere  Wms.  141.  8  Ves.  72. 
ante  216.  The  principal  may  ex- 
^irewly  or  impliedly  waive  this 
right  to  the  benefit  of  his  agent. 


(3)  Ante,  216.  Beawes,  41. 
2  Wils.  325.  1  Hen.  Bla.  16). 
Ma]yneJ54.     Pay!.  42. 

(4)  Lord  Hardwicke  v.  VernOD» 
4  Ves.  41 1 .  Bishop  of  Winchester 
V.  Knight,  1 1\  Wms.  406.  Payl. 
75. 

(5)  Holt.  467.  8  T.  R.  610. 
8  Bro.  ?•  C.  Oct.  ed.  339. 
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iBKNint  of  the  ooniiniision  muat  neoMsarily  depeiid  oa  the  natttro 
of  the  particiiUir  oontracty  or  determined  by  the  usage  of  trade 
or  by  the  legialatare  (1).  And  agents  are  entitled,  besides  their 
commission,  to  be  reimbursed  all  advances  made  in  the  regular 
course  of  a  legal  employment,  such  are  the  incidaital  charges  for 
duties,  warehouse  room,  &c.  and  all  payments  made  for  the 
necessary  preservation  of  proper^  committed  to  their  care  (2) ; 
an4  cases  frequently  occur  in  whidi  they  are  justified  in  making 
advances  without  particular  directions,  and  under  eadgencies  not 
provided  for  by  the  regular  rules  of  their  bosinessf  and  particu- 
larly where  they  act  for  the  best,  and  where,  from  the  drcum- 
stances  of  the  case,  the  principal's  authority  to  the  disbursements 
m%fat  be  reasonably  inferred  (3) ;  but  mere  voluntary  and 
^  officious  payments  of  an  agent  not  warranted,  as  being  against 

prindpaFs  interest^  or  otherwise,  or  against  express  directicns^ 
cannot  be  recovered  back  by  him  (4f).  And  an  agent  is  not  justified 
in  embarking  the  property  of  his  principal  in  any  manner  not 
authorized  by  the  terms  of  his  employment,  however  beneficial 
to  the  principal  the  prospect  may  be;  thus  if  a  fiictor  lends  his 
principal's  money  without  instructions,  though  for  his  benefit,  he 
has  no  claim  to  have  it  allowed  in  his  account  (5).  And  even  in 
the  execution  of  his  appointed  duty,  if  an  agent  conducts  him- 
self with  such  unskilfulness  as  to  incur  unnecessary  expenoes. 


(1)  By  ]2Ann.  Bt.2.  c.  16.  8.2.  371.     1 1  Ves.  355.   3  Camp. 451. 

the  rate  of  brokerage  to  be  taken  3  Taunt.  32. ;  »o  it  is  if  he  engages 

by  any  broker  or  solicitor  for  pro-  in  anyillegid  or  fraudulent  transac- 

curing  a  loan  is  limited  to  5s.  for  tion  ;  2  WiU.  133.      F^y)ey»  79* 

a  hundred  pounds,    under  jf20  n.  i. :  so  if  an  agent  is  made  exe- 

penalty.    Broker  is  entitled  to  5  cutortohis  employer ;  4  Ves.  596. : 

per  cent,  on  freight  on  chartering  so  if  he  hires  himself  to  another 

ship  to  Baltic.  4  Camp.  96.    By  when  he  has  engaged  to  give  up 

1 7  Geo.  3.  c.  26.  lOs.  per  cent,  is  his  whole  time  to  his  original  em- 

allowed  to  a  broker  or  solicitor  fbr  ployer  ;   1  Campb.  527.     Agenta 

procurinf^  a  loan  upon  an  annuity ;  employed  by  the  crown  cannot  in. 

but  a  solicitor  advancing  his  own  general  claim  extra  fees.  7  Price,  2* 

money  b  not  entitled  to  commis-  (2)  Fayley,  79.  and  cases  ther^ 

sion.  (*)  By  31Geo.  2.  c.  10.  8.30.  cited.     1  Ro}l.  Abn  124.  pi.  7. 

the  commission  of  navy  agents  is  (3)  1  Bro.  323. 

fixed  at6d.  in  the  ^und.    The  (4)  I  Campb.  88.    8T.R.610* 

agent's  right  to  commission  will  be  '  1  T.  R.  112. 

forfeited  by  any  misconduct ;  SVes.  (5)  Beawes,  43.    Payley,  83* 

(*)  5  T.R.  597*    An  Bgtnt  »  'mdicub^  for  takins  too  Urgfi  t  broktragt  on  ncfo. 
tiating  sm  nunuicy.    s  T.R.  365. 
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lie  camiot  obtain  refanbunement  (l);nor  can  any daim  be  made 
by  an  agent  lor  advances  in  an  illegal  tnrosactiou  (2).  B«t  if 
tiiiere  be  any  subsequent  aoqaietoence  of  the  principal  in  any 
disborMnent,  or  act  of  the  agent,  he  will  be  diargeable 
therewitli,  though  it  were  not  warranted  by  his  directioB%  or 


It  BOW  remains  to  be  enquired  in  what  manner  the  power  of  How  the  lutbo. 
an  agent  may  be  determined  or  dissolved*   Thb  may  hi^ipen  in  Actor,  Su.  nuj 
several  ways:  Ist^  By  the  completion  of  the  office  which  the  ^<>M«n"'n^- 
i^^t  was  constituted  to  perform ;  2dly,  By  the  principal's  death } 
Sdly,  By  bonknipti^  of  the  agent;  and^  ^thly.  By  the  principal's 
eonntecDianding  the  authority  he  had  given*     1  st,  Then  it  is 
obvious  to  common  reason^  that  an  agents  power  is  ipso  facto 
determined  when  he  has  completed  the  purpose  for  the  execution 
of  which  that  power  was  given  (4) :  2dlyi  The  agent's  power^ 
though  coupled  with  an  interest^  h  ipso  facto  determined  by 
the  principal's  death  (5) ;  the  acts  of  a  legal  ^gent  may  be  good 
after  the  death  of  his  principal,  before  notice  thereof  to  those  who 
aits  inlerested  in  his  acts,   as  being  done  under  a  colour   of 
aathorily  which  strangers  could  not  examine;  yet  when  once 
the  deadi  <tf  the  principal  is  known  to  those  who  dealt  with  his 
agent,  they  can  no  longer  avail  themsdves  of  the  acts  which  as 
Hgent  he   might   subsequently    perform:    Sdly,   The    agent's 
power  is  determined  by  his  bankruptcy  (6),  but  this  does  not  ex- 
tend to  his  authority  to  perform  a  mere  formal  act,  as  a  power  to 
sign  a  deed  or  other  instrument,  which  he  may  do  with  effect  so 
as  to  bind  the  principal,  notwithstanding  his  bankruptcy  (7);  but 
bankruptcy  does  not  take  away  his  personal  rights  (8).    So  an 
agent's  authority  is  determined  by  his  death,  and  his  personal 
rq>resentatives  can  take  no  steps  therein. 

Lastly,  the  agent's  power  is  determined  by  the  principal's 
comtennanding  the  authority  he  had  given,  which  it  should  seem 

(1)  Capp  V.  Tophaniy  6  East,    toniar  authorising  the  sale  of  a 
392.  vessel  is    revoked    by   death  of 

(2)  Steers  v.  Rashlev,  6  T.  R.    owner.     1  Stark.  121. 

61.  4  Taunt  165.  13  Ves.316.  (5)  6  East,  356.     2  East*  227. 

(3)  5  Burr.  2727.    Beawes,  43.    Watson  v.  King,  4  Campb.  272. 
Mai.  82.     1  Ves.  510.     4  Taunt.        (6)  5  £sp.  158. 

165.  (7)  3  Mer.  322. 

(4)  Blackburn  v.  SchoUer,    2        (8)  Hudson  v.  Granger,  5  Barn. 
Campb.  llep.  343.    Power  of  at^    &  Aid.  31. 
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I 

may  in  general  be  done  at  any  time  before  the.  contract  has  bem 
completed,  if  the  party  contracted  with  has  not  bfen  already  put 
in  a  worse  situation ;  though  where  the  agent's  power  is  coupled 
with  an  interest,  it  cannot  be  determined  without  his  consent, 
unless  by  the  principal's  death  or  bankruptcy  ( 1 ) .    The  authority 
of  a  broker  may  be  countermanded  at.  any  time  before  the  mer 
morandum  of  the  contract  of  the  sale  is  written  and  signed  by 
him,  pursuant  to  the  statute  of  frauds,  althoi^gh  he  had  pre- 
viously entered  into  a  verbal  agreement  to  sell  the  goods  (2). 
But  where  a  broker  is  authorized  by  one  man  to  sell  goods,  and 
by  another  to  buy  the  same,  an  entry  in  his  books  of  a  sale  of 
these  goods  from  one  to  the  other,  signed  by  him,  is  a  binding 
contract  between  the  parties ;  the  bought  and  sold  note,  which 
is  a  copy  of  this  entry,  is  sent  to  the  parties,  not  for  their  ap- 
proval, but  to  infofm  them  of  the  terms  of  the  contract  (3) ;  and 
in  general  the  principal  may  interfere  and  prevent  any  transac- 
tion taking  place  in  his  agency  trust  at  any  time  before  the 
transaction  has  taken  place,  but  not  afterwards  (4).    And  where 
upon  a  dissolution  of  their  partnership,  two  parties  jointly  ap- 
pointed a  third  person  to  receive  debts  due  to  the  firm  for  the 
use  of  both,  it  was  held,  that  one  of  them  might  countermand 
the  authority  to  the  third  person,  and  receive  the  money  himself, 
and  give  a  valid  receipt  (5).     We  have  already  considered  the 
necessity  of  giving  notice  of  the  determination  of  an  agent's 
authority  to  third  persons.  (6) 


(1)  Watson  V.  King,  4  Campb. 
272.    5£8p.  158.    2  Stark.  51. 

(2)  Harmer  v.  Robinson,  in 
Heyman  v.  Neale,  2  Campb.  339. 
Sugdsn,  V.  &  P.  5  ed.  88.  12 
Ves.  Jun.  467.     13  Ves.  jun.  25. 

(3)  Heyman  v.Neale,  2  Campb. 
339. 

(4)  Lenoeshire  v.  Alderton, 
2  Sira.  1 182.  2  Stark.  50.  3  Esp. 
253.  ^  In  the  case  of  a  sukeholder 
who  18  an  agent  for  both  parties, 
receiving  money  to  be  paid  over  in 


event  of  legal  or  illegal  wa^er, 
though  event  of  wager  happen, 
yet  if  the  money  be  not  paid  cver» 
each  party  may  recover  from  him 
his  share.     7  Price,  540.     1  Bos. 

6  Pull.  296.  4  Burr.  2069.  5  T. 
R.405.  7T.R.535.  2  Esp.  629. 
1  Selw.  N.P.  tit.  Assumpsit,  rules 

7  and  8,  and  notes.  3  Taunt  277. 
4  ib.  474.  But  not  if  the  money 
be  paid  over.    6  T.  R.  575. 

(5)  BurtQu  v.  Taylor,  2  Stark.  50. 

(6)  Ante,  197,  n.4. 
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CHAP,  IV. 

Of  Partners.  (I) 

xlAVING  considered  the  various  commercial  contracts  which 
may  be  entered  into  by  individuals,  without  reference  to  the 
number  of  the  contracting  parties,  it  is  now  proposed  to  enquire 
into  the  modes  by  which  trade  may  be  carried  on  more  exten- 
strely  by  the  intervention  of  partners.  It  is  not  necessary  on 
this  occasion  to  attempt  to  detail  the  advantages  which  may  result 
from  uniting  the  capitals,  the  talents^  and  the  labour  of  several 
persons,  for  the  furtherance  of  any  given  object.  It  is  obvious 
that  many  great  undertakings  could  not  be  accomplished  by  the 
exerdons  of  any  one  individual,  or  at  least  the  greatness  of  the 
rkk  would  deter  one  person  alone  from  engaging  in  the  under- 
taking (2);  and  where  these  objections  might  not  prevail,  still 
the  union  of  several  persons  as  partners  in  trade  will  frequently 
be  productive  of  great  advantage  to  each.  One  person  who  may 
be  possessed  of  a  capital,  may,  from  want  of  early  application  to 
business,  or  other  causes,  be  incompetent  by  himself  to  take  an 
active  part  in  commerce ;  another  with  great  commercial  talents 
may  not  have  command  of  a  capital ;  but  by  the  conjunction 
of  these  two,  the  impediments  which  prevented  each  from 
separately  engaging  in  trade  are  removed,  and  the  capital  of  the 
one,  and  the  talents  of  the  other  thus  turned  to  the  advantage  of 
both,  and  consequently  to  the  benefit  of  the  community.  The 
extensiveness  of  the  branch  of  commerce  in  which  ih^ie  two  are 
concerned^  and  the  variety  of  departments  which  may  require 
sap^ntendance,  may  again  frequently  render  the  introduction 
of  others  into  the  partnership  necessary.  These  are  the  chief 
advantages  which  arise  from  partnerships ;  it  must  however  be 
allowed,  that  there  are  some  disadvantages,  such  as  the  loss  of 
a  degree  of  independence  in  the  mode  of  conducting  business, 

(I)  As  to  partners  in  general^  Chancery,  3  V.  Bac.  Abr.  tit.  Mer« 

and  the  law  relating  to  partner-  chant*  C.  Vin.  Abr.  tit.  Partners, 

ships,    see    Watson's  and   Mon-  1  Comyn  on  Cont.  285.    Selwyn, 

tague's  Treatises  on  Partnerships ;  N.  P.  tit.  Partners. 
also  Com.  Dig.  tit.  Merchant,  D.        (2)  Ante,  1  vol.  632. 

VOL.  Ill*  o 
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and  the  liability  for  the  oontracts  and  frauds  of  partners,  and 
which  may  deter  many  from  entering  into  such  an  arrangement. 
Upon  the  wbolei  however,  the  advantages  derived  greatly  coun- 
terbalance the  objections,  and  the  law  considers  them  beneficial 
io  the  community.  (1) 

Nature  of  pubKc  Partnerships  are  by  our  law  divided  into  public  and  private. 
nen^  uid  1^®  former  ar^  tisudly  called  companies  or  societies  and  any 
general  princU     one  may,  without  the  concurrence  of  all  the  others,  become  a 

l>let  as  to  their  , 

fonnatioa.  member  therein  (2).  Some  are  consituted  either  by  letters  patent, 

act  of  parliament,  or  by  charter  from  the  king,  such  as  the  East 
India  Company,  the  Bank  of  England,  &c.    Others  .are  not  con- 
firmed by  public  authori^,  but  depend  upon  the  agreement  of 
the  body  of  members,  as  are  many  of  the  fire  and  life  insur- 
ance companies.    The  public  companies  incorporated  by  royal 
charter,  or  act  of  parliament,  in  this  country,  are  not  to  be  con- 
sidered as  partnerships,  with  any  of  the  legal  principles  or  con- 
sequences applicable  to  partnerships  formed  by  the  voluntary 
agreement  of  in^viduals  \  for  in  such  public  companies,  where 
« trade  is  to  be  carried  on  under  the  corporate  name  in  joint 
stock,  as  in  the  case  of  the  East  India  Company,  &c,  there  are 
express  provisions  that  the  members  shall  not  be  liable  on  ac- 
count of  the  joint  trade  in  their  individual  capacities,  nor  one  of 
them  for  the  debts  or  engagements  contracted  by  others,  but  only 
for  their  respective  shares  or  interest  in  the  joint  stock,  and  that 
merely  in  respect  of  the  trade  and  contracts  cai'ried  on  or  made  ii| 
the  corporate  character*    Therefore,  if  one  or  more  persons  enter 
into  such  a  society,  and  become  sharers  of  the  pn^r^  and 
joint  stocjk,  yet  such  a  joining  together  does  not  constitute  part- 
nership, according  to  the  custom  of  merchants^  nor  within  the 
principle  of  law  established  respecting  joint  traders  (3 }•    With 
respect  to  the  public  companies  or  societies  which  are  not  con- 
£rmed  by  public  authority,  they  are  the  same  as  cotrnnon  part- 
nerships, as  far  as  respects  the  liability  of  the  members  to  third 

*^™*^*^^^™^ '  '      '  '■    '  t       ■  ■       .1    H  I  II  I         — ^— i^^-^» 

(1)  See  Watson*8  and  Monta-  ship  having  do  corporate  character^ 
gue's  Law  of   Partnership.  3  Ves.  &B.  180.;  andseelTVes. 

(2)  As  to  companies,  ante,  1  vol.  ] .  15.  As  to  the  manner  in  which 
"632.  &c.       ^  these  companies  should  be  sued  in 

(3)  A  society  for  relief  in  sick-  equity,  and  the  jurisdiction  of  that 
nessy&c.  by  means  of  a  fund  raised  court  to  compel  them  to  account^ 
by  subscription  of  the  members,  &c.  see  16  Ves.321.  17  Ve8.315. 
considered  merely  as  a  partner-  6  Price,  405. 


Ch.  4.1  Of  Partners.  327 

penoiis(l) ;  but  the  artides  of  agreement  between  tbe  parties  are 
usBally  yerj  difierent*  The  capital  is  generally  divided  into  a 
certain  number  of  shares,  whereof  each  partner  may  hold  one 
or  moTCf  with  a  restriction  to  a  certain  number.  Any  partner 
can  tnmsfer  his  share  also  under  certain  limitations;  but  no 
partner  acts  personally  in  the  affair^  of  the  company,  the  execu- 
tion of  their  bumness  being  intrusted  to  oflioers,  for  whom  the 
wliole  company  are  responsible,  though  the  superintendancy  of 
sscfa  officers  is  fireqnelitly  committed  to  directors,  chosen  from 
tbe  body  at  large  (2)*  And  in  such  companies  the  death  of  a 
member  has  no  eSect  on  the  trading  company* 

A  private  partnership  is  not  necessarily  constituted  by  any 
legislative  act,  charter,  or  licence^  the  bare  consent  of  the 
partner^,  fixed  and  certified  by  acts  or  contracts,  being  wholly 
suffident;  so  that  if  two  or  more  merchants  or  other  persons 
Join  together  in  trade  (3)^  or  in  any  other  transaction,  or  for 
the  performanoe  of  any  particular  concern,  with  a  mutual,  though 
perhaps  not  an  equal  participation  in  the  profit  and  loss,  they 
are  in  eveiy  respe<^  to  be  considered  as  partners  (4) ;  and  this 
partnership  may  be  limited  to  a  particular-  concern,  without 
extoiding  to  all  the  concerns  in  which  another  member  is  en- 
L(S) 


At  common  law  there  does  not  appear  to  have  been  any  limitor  Numlier  orinA* 
tUm  as  to  the  number  of  persons  who  might  associate  in  any  undep-  j^  puhltc  ptrtm 
taking,  whatever  its  nature  might  be,  unless  it  would  have  been  i^«^F^ 
Qlegal  if  engaged  in  even  by  an  individual.   But  in  the  early  part 
of  tbe  reign  of  George  the  first,  various  designing  persons  having ' 
formed  public  undertakings,  with  a  view  to  their  own  emolu- 
ment, at  the  expence  of  unwary  individuals,  it  was  found  neces- 
aaiy  for  the  legblatnre  to  interfere;  and  the  stat  6  Geo.  1.  c.  18* 
was  passed,  by  which,  after  reciting  the  mischievous  consequences 
of  these  projects,  it  is  enacted,  that  such  undertakings  and  at- 
tenqits  as  are  described  in  the  act,  and  all  other  public  under- 
takings and  attempts  tending  ^to  the  common  grievance  of  his 

(1)  The  King  V.  Dodd,  9  East,  Rep.  37.  Selwyii.  N.  P.  1087. 
527.    HEast,  406.    15  East,  51 1 .  Com.  on  Cont.  285. 

(2)  AuT  subsequent  alteration  (4)  There  ia  no  distiDCtion  be- 
4ir  remoral  of  such  officers  in  this  tween  a  banking  concern  or  any 
respect  must  be  with  tbe  assent  other  partnership*  1  Meri.  Rep. 
of  each  indiridual  member.    3  M.  5  68. 

«t  S-  488.  (5)  Cowp.  814.    2  Brod.  &  B. 

(3)  See  1  Montague,  3.    1  Bla.    11. 
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majesty's  subjects^  or  great  numbers  of  them,  in  their  trade,  oom^ 
mercc,  or  other  lawful  affairs,  and  all  public  subscriptions  and 
other  matters  in  furtherance  of  such  objects^  and  more  particu- 
larly acting  as  a  corporate  body  raising  transferable  stock,  shall 
be  illegal  and  void ;  with  a  proviso,  that  the  act  shall  not  operate 
to  prevent  the  carrying  on  partnerships  as  theretofore  legally 
done.  It  was  observed  by  Mr.  Justice  Blackstone  (1),  that  this 
statute  was  enacted  the  year  after  the  infamous  South  Sea  pro- 
ject,  which  beggared  half  the  nation ;  it  appears  however  from 
Anderson's  History  of  Commerce,  that  the  South  Sea  bubble, 
as  it  was  called,  burst  after  the  act  was  passed,  and  it  rather 
seems  that  the  passing  of  the  act  was  attributable  to  the  failure 
of  Law's  project  in  France  (2).  And  it  appears  at  first  to  have 
been  considered  that  the  inviting  of  subscriptions,  by  holding 
out  false  and  illegal  conditions,  such  as  that  the  subscribers 
would  not  be  liable  beyond  the  amount  of  their  respective  shares, 
was  necessarily  an  oiTence  within  the  act  (3) ;  but  it  is  now 
established,  that  in  general  these  public  undertakings,  unless 
they  fall  within  that  class  particularly  enumerated  in  the  statute, 
are  not  necessarily  illegal,  but  that  it  requires  the  intervention 
•of  a  jury  to  find,  whether  according  to  the  provisions  of  the  act, 
the  public  undertaking  tends,  in  the  words  of  that  act,  to  the 
common  grievance,  prejudice,  and  inconvenience  of  his  majesty's 
Limitation  of  Subjects,  or  great  numbers  of  them  (4).  With  respect  to  pri- 
numbers  in  pri-   .y^^  partnerships,  we  have  seen  that  there  is  no  limitation  as  to 

vite  partner-  ^  ^^ 

•hipt.  the  number  of  persons  who  may  be  concerned  in  them,  or  as  to 

the  nature  of  their  undertaking :  whenever  an  individual  may  be 
concerned  in  a  ti*ansaction,  several  may  equally  concur  j  and  the 
only  restrictions  which  have  been  introduced  by  statutes  are  those 
which  we  have  just  considered,  and  which  rather  relate  to  avowed 
public  companies,  and  which  are  of  an  injurious  tendency  to 
the  community;  also  those  restiictions  whicli  are  enacted  in  fa- 
vour x>f  certain  public  companies,  the  establishment  of  which  it 
has  been  supposed  would  be  beneficial ;  of  this  nature  are  the 
prohibitions  which  we  have  already  considered  as  to  partners 
being  concerned  in  insurances  as  underwriters  on  other  persons 
property;  of  this  nature  also  is  the  prohibition  introduced  by 
the  Stat.  6  Anne,  c.  22.  s.  9.  and  15  Geo.  2.  c  13.  s.  5.  in  favour 
of  the  Bank  of  England,  by  which  it  is  enacted,  "  that  no  part- 

(1)  4  vol.  116.  (4)   The  King  v.  Webb   and 

<2)  9  Fast, 518.  others,  14£a8t»  406.  15 £ast»  51  J. 

(3)  9  East,  516.1  Campb.  547.    3  M.  &  S.  488. 
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nersUp  exceediag  six  persons  shall  borrow^*  owe^  or  take  *  up 
any  more  money,  on  their  bills  or  notes  payable  on  demand,  or 
at  any  less  time  Uian  six  months,  during  the  continuance  of 
the  privilege  of  exclusive  banking  granted  to  the  Bank  of  Eng- 
land (1)/'  Other  l^islative  provisions  of  a  similar  nature,  re- 
strictive in  particular  undertakings  of  the  number  of  partners, 
will  frequently  occur,  as  in  some  of  the  grants  of  patents. 

Any  person  having  a  legal  capacity  to  contract,  may  become  ^^^^  ,^^  ^e. 
a  partner ;  and  though  an  infant  cannot  trade  so  as  to  subject  <^°"«  «  p*""**** 
himself  to  be  sued  or  become  bankrupt,  yet  he  may  contract  for 
his  own  benefit,  and  become  a  partner,  so  as  to  be  made  a  co- 
plaintiff  (2),  though  he  cannot  be  made  a  co-defendant  (3). 
Where  an  infant  held  himself  out  as  in  partnership,  it  was  de- 
cided that  it  was  his  duty  on  his  attaining  twenty-one  to  notify  his 
disaffirmance  of  the  partnership;  and  not  having  done  so,  he  was 
holden  liable  as  a  partner  (4).  Trustees  or  executors  carrying 
on  trade,  though  for  the  benefit  of  infants,  and  without  any  bene- 
ficial interest^  are  personally  liable  as  partners  to  third  pei*sons.  (5) 

We  will  now  consider  how  a  private  partnership  may  be  con-  As  to  what  will 
stituted ;  Jirsiy  as  between  the  parties  themselves,  and  secondlj/f  J.^e  paiinerSiip. 
as  to  third  persons  or  the  public.  (6) 

As  between  the  parties  themselves,  it  is  necessary  that  there  what  conni- 
should  be  an  agreement  between  them^  either  express  or  implied^  Ihirbetweerthat 

'  • — gaities  them- 

(!)  This  docs  not  extend  to  the  Broughton  v.  Manchester  and  Sal-  •^^^**" 

East  India  Company,     33  Geo.  3.  ford  Waterworks,  3  Barn.  &  Aid. 

c.  52.  8. 108,  9, 10. ;  neither  does  1, ;  and  see  5  Barn.  &  Aid.  210. 

it  preclude  the  members  of  a  com-  5  Taunt.  792. 
mercial  firm,  thoush  cxcieeding  six         (2)  Glossopp    v.    Coleman,    1 

in  number,  from  drawing  bills  at  Stark.  25.    ,  Goode  v.  Harrison, 

a  shorter  date  than  six  months.  5  Bam.  &  Aid.  147.     1  Moore, 

Wigan  V.  Fowler,  1  Stark.  Rep.  466.     2  M.  &  S.  205.     6  Taunt. 

459.     A   corporation    not  esta-  118.  A  court  of  equity  will  when 

blished  for  trading  purposes  can-  necessary  appoint  a  person  to  carry 

not  be  acceptors  of  a  bill  payable  on  a  trade  for  the  benefit  of  an  in- 

at  a  less  period  than  six  months  fant  partner,  but  not  for  a  lunatic. 

firom^  the  date,  because    it  falls  1   Montague  on  Part.  1 87. ;  and 

within  the  provisions  of  ^e  several  see  anie^  as  to  who  may  enter  into 

acts  passed  for  the  protection  of  contracts. 
the  Bank  of  England,  and  it  has         (3)  4  Taunton,,468. 
been  questioned  whether  any  ex-         (4)  5  Barn.  &  Aid.  147. 
cept  a    trading   corporation  can         (5)  1  Maule  &  S.  412. 
liind  themselves  as  parties  to  a  bill         (6)  As   to  this  distinction,   17 

of  exchange,  unless  authorized  by  Ves.  403.     2  Campb.  46. 
a  particular  act    of  parliament. 
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diAt  each  shall  reciprocaUy  participate  in  the  loss  as  well  as  the 
profit  in  the  .eoncem^  and  the  mere  sharlAg  one  of  these 
without  the  other  will  not  constitute  a  partnership  (1).  Thenefiore 
a  loan  of  money  by  A.  to  B.t  to  carry  on  any  concern  or  tmna- 
action  in  which  A.  is  to  derive  a  profit  from  the  trade,  as  wdl  as 
^6  per  c€n/.  interest)  while  at  the  same  time  he  is  to  be  in- 
demnified by  B.  from  any  loss,  is  not  a  partnership  inUr  se,  but 
merely  an  usurious  stipulation  (2).  So  where  a  person  is  to  have 
a  proportion  of  profits^  as  or  in  lien  of  wages  or  remuneratioDy 
but  without  liability  for  losses,  he  is  not  a  partner  as  between  him 
and  his  employer  (S).  And  if  A*  agrees  to  supply  B.  with  a  manu- 
script work,  to  be  printed  by  B.  at  his  sole  expence^  and  die 
profits  to  be  equally  divided,  B.  may  sue  A.  for  not  supplying 
manuscript  (4).  The  equality  of  the  terms  on  which  a  partner- 
ship arrangement  has  been  entered  into  is  not  material ;  and 
therefore  where  A.  borrowed  of  B.  i^lOO,  to  be  repaid  without 
interest  in  four  years,  and  agreed  to  receive  the  daughter  of  B.  as 
his  wife's  partner,  to  bear  half  the  losses  and  share  the  profits, 
and  to  board  such  daughter  for  four  years,  and  to  lioard  B.  for 
^10  a  year,  and  repay  the  ^100  with  interest  in  case  of  the 
death  of  said  daughter ;  though  it  was  pleaded  that  the  contract 
was  usurious,  the  court  held  it  a  partnership,  and  legal.  (5) 

No  particular  form  of  words  or  proceeding  is  nece^saiy  to  con- 
stitute a  partnership ;  it  may  be  entered  into  either  by  an  eipress 
and  formal  agreement  in  writing  between  the  parties  or  by  a  parol 
one,  though  indeed,  it  is  in  most  cases  advisable  for  parties  to 
pursue  ,the  former  method  at  the  time  when  the  partnership  is 
formed,  as  a  greater  security  and  advantage  to  each,  the  rights 
and  liabilities  of  ^the  parties  being  more  fixed  and  certain  aa 
amongst  e^ch  other  (6).  It  seems  that  an  agreement  by  wbidi 
parties  may  have  engaged  at  a  future  time  to  enter  into  a  partner-- 


(1).  17Ves.404.  4T.R.353. 
(2).  Moore  v.  Wilson,  4'T.  R. 
353.;  but  see  2  Burr.  891. 

(3)  4  East,  144.  4  M .  &  S. 
244.  4  Esp.  Rep.  182.  5  Taunt. 
74.  17Ve8.  Jun.  404.  1  Campb. 
329.     2  Campb.  46.  1  Montag  7. 

(4)  2  Stark.  H)7. 
(6)  2Burr.  891.' 

,  (6)  This  agreement  should 
slate  the  parties  to  the  contract, 
the  business   to  be  carried    on, 


the  space  of  time  the  partnership 
is  to  continue,  the  capital  each 
b  to  bring  into  the  trade,  the 
proportion  in  which  the  profit 
and  loss  are  to  be  divided,  the 
manner  in  which  the  business 
is  to  be  conducted,  the  mode 
agreed  upon  for  settling  accounts 
at  the  dissolution  of  partnership* 
together  with  thespecial  covenants 
adapted  to  the  circumstances  of 
each  particular  case.  Watson,  64. 
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^ip  W1II9  under  circumstances,  be  carried  into  effect  by  a  court 
of  equity  decreeing  a  specific  performance  of  it,  though  in  truth 
it  is  a  mere  chattel  interest  (1).  If,  however,  by  the  terms  of 
the  agreement,  the  partnership,  if  actually  entered  into,  would 
have  DO  fixed  duration  or  benefit,  as  if  it  be  stipulated  that  either 
party  might  put  an  end  to  it  upon  giving  a  reasonable  notice, 
there  the  court  would  not  interfere  in  this  respect  (2),  and  the 
party  will  be  left  to  his  remedy  at  law  to  recover  damages  for  the 
ooniperformance  of  the  agreement.  (S) 

Aa  to  what  will  constitute  a  partnership  with  respect  to  third  Whatcoosdiutet- 
persons,  the  question  is  not  as  between  die  parties  themselves,  'o^a^  person. 
whether  there  must  be  a  participation  of  profit  as  well  as  loss,  but 
simply  whether  there  be  an  agreement  express  or  implied  for  a 
participation  of  profits,  or  whether  a  person  has  so  conducted  ' 
himself  as  to  induce  the  world  to  su[q>ose  he  is  a  partner,  the 
world  never  being  bound  to  look  into  the  actual  agreements  and 
stipnlatioDs  between  the  partners  themselves  (4).  Under  this 
head  we  will  consider :  Ist,  What  will  constitute  a  partnership  as 
to  the  world,  by  a  participation  of  the  profits  of  the  partnership : 
di^  What  will  constitute  a  partnership  without  any  actual  parti- 
cipation of  such  profits. 

It  IB  a  well  established  principle  of  law,  that  a  joint  participa-  Wbatcoottitutct 
tion  in  the  profits  of  a  trade  or  concern  without  a  participation  Jo'Thinf  perJons 
in  the  losses  constitutes  a  partnership,  so  as  to  make  the  parties  ^y "  partictpci* 
participating  in  such  profits  liable  as  partners  to  third  persons  (5);  ^^^^  ^^  "' 
and  this  although  a  party  has  no  interest  in  die  capital,  or  no 
apparent  one  in  tfaeparticipadon  of  the  profits,  and  though  the  di- 
vision of  die  profits  be  ever  so  unequal;  for  by  taking  a  part  of  the 
profits^  he  subtracts  from  the  creditors  a  part  of  that  fund  which 

(1)  Beaton  y.  Listen,  3  Atk.  partnership  in  general,  see  1  Hen. 
385.  2  Ves.sen.  629.  16Ve8.49.  Bla.37.    2Hen.Bla.246.    4T.R. 

(2)  Hercy  ▼.  Birch,  9  Ves.  jun.  720.  4  East,  144.  16  fiast,  174. 
357.  Hoare  v'.  Dawes,  Dougl.  373. 

(3)  Morrow  v.  Saunders,  1  (5)  Waugh  v.  Carver,  '2  Hen. 
Brod.&Bingh.318.  lMarsh.6I0.  Black.  235.  Exparte  Langdale, 
2  Stari^  108.  A  partnership  as  to  18  Ves.  30 1 .  Cheap  v.  Cramond, 
third  penoDs  will  be  prima  facie  4  Bam.  &  Aid.  663.  Malkiii  v. 
erideoce  that  there  is  a  partnership  VickerstaflT,  3  Barn.  &  Aid.  89? 
between  the  parties  themselves.  2  Sir  W.  Black.  Rep.  998.  Dougl. 
Placode  V.  Peacock,  2  Campb.  45.  371.  and  eases  cited  in  1  Monta* 

(4)  As  to  what  constitutes  a  gue»  4. 
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if  the  proper  security  to  them  for  the  payment  of  their  debts  (1); 
but  the  parties  must  havea  joint  specific  interest  in  the  profits  them- 
selves OS  profits.     An  agreement  therefore  to  pay  so  much  out  of 
the  profits  of  the  concern  for  the  labour  of  a  party,  or  to  pay  an 
oatgping  partner  an  annuity  for  his  interest  in  the  profits  and  good 
will  of  the  partnership,  does  not  constitute  a  liability  as  partner  to 
third  persons  (2).  There  must  also  exist  a  partnership  at  the  time 
of  the  contract  with  a  third  party,  to  constitute  a  liability  of 
partners  to  third  persons,  and  a  subsequent  jomt  interest  does 
not  constitute  a  joint  liability  upon  a  contract  made  with  one  of 
several  persons  who  has  not  a  joint  interest  at  the  time  of  t^e 
contract  (3).      Besides  which,  it  is  necessary  that  the  shares 
should  be  joint,  and  there  should  be  a  communion  of  interest 
in  the    profits  of  the  concern ;  and  therefore  a  purchase  by 
one  person,  upon  an  agreement  between  him  and  other  per- 
sons that  each  shall  have  a  distinct  share  of  the  whole,  without 
any  communion  of  profit,  does  not  constitute  a  liability  as  part- 
ners to  third  persons  (4).     But  a  liability  under  this  degree  of 
partnership  as  to  third  persons,  may  be  considered  as  discharged*, 
where  a  party  waives  his  right  to  consider  it  as  a  partnership  by 
entering  into  a  contract  with,  and  actually  giving  credit  to  any 
individual  member  or  members  thereof  only ;  as  if  several  per-, 
,  sons  dine  together  at  a  tavern,  they  are,  jtrinui  facie^  jointly 
liable  for  the  whole  bill,  and  not  merely  each  for  his  own  share ; 
but  if  the  credit  be  given  to  one  only,  he  alone  is  liable.  (5) 

9.  Wbit  COB-  If  a  party,  by  his  own  act  or  inadvertence,  allows  himself  to 
nen^p  uto^'  appear  to  the  world  as  a  partner,  he  is  precluded  from  disputing 
third  peraoitf,b]r  the  fact,  thoui^h  he  has  no  interest  in  the  profits  (6);  and  as  to 

being  in  appi.  ^  * 

rem  pmner.  _  .——--—-----— —^ 

(l)2Hen.Bla.246.  19Ves.29K  371.     1  Hen.  Bla.  37.    2  Hen. 

457.     17  Ves.  203.     18  Ves.  157.  Bla.  235.     Holt,  C.  N.  P.  227. 

Cooper  V.  Eyre,    i  Hen.  Bla.  57.        (5)  3  Bar.  &  Aid.  89.  3  Campb. 

Kexv.  Dodd,  9£a8t,516.    Holt  51.3.168.     2  Taunt.  49.    Ue- 

C.N.P.  227.  J  Stark,  272.  298.  launy  v.  Strickland,  2  Stark.  416, 

(2)  ExparteHaoiper,  17  Vest.  457-  1  Stark.  338.  272. ;  see  2 
404.     19  Ves.  461.      1  Mont.  7.  Campb.   99.   640.  Emly  v.  Lye» 

1  Camp.  329.    2  Sir  W.  Black.     15  East,  7.      Denton  v.  Rodie,  3 
Rep.  998.      Waugh  v.  Car?er,  2    Campb.493. 

Hen.  Bla.   235.  590.      Barnard.  (6)  1  Dougl.  371.      Young  r. 

343.    Peoke,  74.  Axtell,  cited  in  Waugh  v.  Carver,  2 

(3)  Young  V.  Hunter,  4  Taunt.  Hen.  Bla.  246.  Newsoinev.CoIes» 
.582.  Saville V.Robertson, 4 T.R.  2  Campb.  617.  16  East,  174. 
724.     12  East,  424.     13  East,  7.  18  Ves.  300.      19  Ves.  4^9.      2 

2  Campb.  97.  and  2  Taunt.  49.         Taunt.  51. 

(4)  Hoare  r.  Dawes,  1  Doiigl. 
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what  amonnti  to  such  an  apparent  partnership  mast  depend 
on  the  circumstances  of  each  case  (I).  And  a  member  of  a 
firm  who  retires  will  be  liable  on  account  of  the  remaining 
members  continuing  his  name  in  the  firm,  even  without  his  con- 
sent^ unless  he  take  the  necessary  precaution,  as  advertisements, 
notices,  &a  to  the  world,  that  he  has  discontinued  being  such 
member  (2);  and  this  liability  attaches,  notwithstanding  the 
ignorance  of  the  creditor  that  the  name  of  this  nominal  partner, 
was  used  in  the  firm  (3) ;  but  if  the  creditor  knows  that  a 
party  is  but  a  mere  nominal  partner,  and  has  no  interest  in  the 
profits  to  make  him  an  actual  partner  in  the  eye  of  the  world, 
the  latter  will  not  be  liable  to  such  creditor  as  a  partner  (4),  un- 
less there  was  an  understanding  that  though  he  had  ceased  to 
recdve  profit,  yet  his  name  was  to  continue  in  the  firm  for  their 
benefit  (5).  And  if  a  party  expressly  contracts  or  represents 
lumidf  as  partner  in  a  concern,  as  by  drawing  a  bill  of  ex- 
change in  the  name  of  two  persons,  he  will  be  liable  as  a  part- 
ner (6) }  or  if  parties  sq>arately  interested  in  aliquot  parts  of 
a  ship^  employ  a  joint  agent,  they  are  liable  in  the  aggregate  (7)» 
and  provided  there  exists  a  partnership,  it  is  of  no  importance  pom  ^  p.rt. 
OF  consequence  to  third  persons  as  to  the  manner  in  which  it  is  °^nhip  u  to 
formed,  or  what  are  the  private  agreements  between  the  part-  ^ 
Bers.  (8) 

• .    • 
As  to  the  itiiereU  of  each  of  the  partners  in  the  partnership  Rights  and  BiW* 
property,  it  may  be  considered ;    Ist,  With  respect  to  property  ^^"  ^  partner* 
which  they  respectively  contribute  at  the  outset  of  their  dealings ; 
and,  2d,  What  is  acquired  in  the  course  of  the  partnership. 

Partners  have  a  unity  though  not  an  entirety  of  interest,  in  all  intewrtiofptru 
the  stock  in  trade  of  the  partnership ;  and  their  title  bebg  un-  "*•"  ^  P««^«' 
divided,  they  have  the  same  species  of  interest  therein,  whether  oS^stmitMt 
each  individual  member  contributes  exactly  in  the  same  propor-  of  P*"*****'?' 


(1)  2  Stark.  453.  478.  488. 
1  Stark.  407.  446.  499.  2  Moore, 
153.     I  Brod.  &  B.  9. 

(2)  Newsome  V.  Coles,  2  Camp. 
617.  As  to  necessary  precautions 
to  be  taken  on  dissolution  of  part« 
nenbip,  see  post. 

(3)  2  Hen.  Bla.  242. 

(4)  Alderson  v.  Pope,  1  Campb. 
^4.  n.  a.  '  Watson  on  P.  26. 
Montague,   17,    18.      Roll.  Abr. 


Action  8ur.Case,24, 25.  3  Campb. 
51.  note.    2  Campb.  302. 
(5;  2  Chitty's  Rep.  -  . 

(6)  CarricU  v.  Vickery,  Dougl. 
653.  16  East,  174.  lMaule& 
S.  249.  2  Moore,  153.*  2  Campb. 
640. 

(7)  Pasmore  v.  Bousefield^  1 
Stark.  296. 

(8)  1  Stark.  272.    2  Taunt;  49. 
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tioQ  or  not,  bat  iheir  several  degrees  of  interest  must  be  r^u- 
lated  according  to  the  stipulated  proportions,  and  the  different 
conditions  of  and  agreements  under  which  the  partnership  is 
fonbed  (1) .  Where,  indeed,  a  partnership  is  entered  into  witii- 
ottt  any  agreement  or  stipulation  as  to  the  division  of  interest  in 
the  concern,  courts  of  law,  as  well  as  equity,  will  consider,  under 
the  circumstances  of  each  particular  case^  what  will  be  fiur  and 
reasonable  for  each  partner  to  receive,  though  prima  Jade  each 
jpartner  would  be  entided  to  an  equal  share  (2).  Whether  the 
partoership  be  general  or  only  for  a  particular  concern,  after  an 
agreement  executed  between  the  parties,  the  stock  and  ei&cts 
which  are  put  into  partnership  become  common  to  all  the  part- 
ners, from  the  time  of  entering  into  the  partnership,  although 
they  are  not  delivered,  but  remain  in  the  possession  of  that 
partner  who  was  the  sole  oWner  of  them  before  the  partnership' 
was  contracted ;  for,  by  constifuctioti  of  law,  the  intention  of  the 
parties  to  communicate  the  goods  according  to  the  agreement 
executed,  vests  the  interest,  and  each  of  the  partners  possesses 
for  all  the  others  that  which  belongs  to  them  in  common,  which 
is  in  his  custody,  each  of  them  bdng  possessed  per  my,  et  per 
tout.  (3) 

inttrests  ofptft-      This  unity  of  interest  extends  not  only  to  such  paxticolar 
nenfa penoDil  ^^^j^  ^  ^^j^y  j^  bixHight  into  the  partnership  at  the  time  rf  its 

qpaxtA^iaiag      formation,  but  to  all  such  as  may  at  any  time  anse  m  the  copart- 
luuujjup.        nership  dealings  ftbm  the  time  of  its  formation  (4) ;  but  the 

qtumtum  allowed  to  each  partner  of  this  acquired  property  must 
be  governed  in  the  same  manner  as  in  the  above  mentioned 
method  in  the  case  of  stock  contributed  at  the  outset  of  the 
partnersHip  (5) ;  however,  to  whatever  share  of  these  profits  or 
stock  a  partner  may  be  entitied  to,  or  in  whatever  sum  the  firm 
may  be  indebted  to  him,  he  has  no  exclusive  right  to  enjoy  or 
receive  -it  until  a  balance  of  accounts  be  struck  between  him  and 
his  fellow  partners  (6),  but  he  has  a  lien  upon  the  partnership 


(1)  Watson,  66.    2  Bla.  Com.  ante  230  ;  but  the  profits  do  not 
188*  accrue  to  such  party,  as  partner, 

(2)  Peacock    v.   Peacock,    2  till  he  is  actually  let  in.  Anon. 
Camj)b.45.     1 6  Ves.  49.  S.  C.  2  Ves.  629.    Watson,  413.   He 

(3)  Watson,  66.     Domat.  ed.  must  proceed  at  law  for  damages  ; 
1 772.  tit.  8.  s.  3.  but  see  1 6  Ves.  49. 

(4)  Equity,  as  we  haye  seen,        (5)  Supra,  Watson,  111. 

will  in  some  instances  decree  a        (6)  1  ves.  242.     Cowp.  449. 

specific  performance  of  an  agree-  471.    Watson,  66.    2  Campb.  45« 

meni  to  let  a  party  into  a  trade,  1 1  Ves.  49. 
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«Ute  fiv  my  vanm  of  money  advanced  by  him  to,  or  owing  to 
Um  firpn^  the  partnership  (1).  A  partner*  upon  the  receipt 
of  any  property^  ahonld  apply  it  either  to  the  partnenhip  pur- 
pogei^  or  charge  himself  as  debtor  with  it  in  the  partnership 
book8(2).  There  is  no diflference  in  the  interest  of  partners  in 
goods  to  be  disposed  of  in  the  coarse  (^  trade*  and  in  a  chattel* 
die  keq>iiig«Qd  employment  of  whidi  oonstatute  the  object  of  die 
partnenhip* 


Whoi  real  jwoperty  is  hdd  or  pordiased  for  the  purpose  of  incemt  of  put- 

nen  ai  to 

pvopoty* 


a  partnership  concern*  the  partners  are*  to  all  hwisficifll  intents*  °^"  »<<>>«*> 


tenants  in  coBunon  thioreof*  without  rq;ard  to  the  form  of  the 
oonveyeqce^  the  indiyidual  to  whom  it.is  made*  or  the  length  of 
time  for  whioh  the  interest  is  to  endnre(3):  oomrtsof  law*  it  is 
tm^  must  look  to  the  legal  estate;  th^  will  consider  the  smrvivor 
of  two  joint  tenants  as  invariably  entitled  to  the  whole  by  sur^ 
Tivorahip;  and  if  lands  are  conveyed  to  one  of  several  partners* 
they  will  mvest  him  with  all  the  right  of  a  tenant  in  severalty* 
eydiifh'ng  from  their  attention  the  fund  fix>m  which  such  lands 
were  booght*  and  the  object  oi  the  purdiese ;  but  courts  of 
equity*  nnfettered  by  technical  rules*  seek  to  ^feetuate  the  inten-* 
tkm  of  the  partiei^  and  are  guided  by  the  justice  of  each  parti*- 
calar  case*  they  therefore  concave  that  there  is  a  tenancy  m 
common  between  partners  of  real  property*  and  they  decree  the 
person  in  whom  die  legal  estate  is  vested*  to  be  a  trustee  for 
those  beneficially  interested  (4) ;  but  though  the  general  rule  is 
that  estates  purchased  out  of  the  partnership  fond  shall  belong 
to  all  the  partneiB  as  tenants  ki  commons  even  if  conveyed  to 
one  only*  yet  it  will  be  otherwise*  if  there  be  an  eapress  agtee^ 
meui  that  the  estates  shall  be  the  partner's  to  whom  diey  are  conn 
vqred*  mid  that  he  shall  be  a  debtor  to  the  partnership  for  the 
mooej  (5)*  It  seems  formerly  to  have  been  hdd*  that  lande 
pntrlmsed  for  the  pnrpose  of  a  parmership  eoneem*  were  In  all 
respects  a  portion  of  the  partnership  fond*  and  were  therefore 
distributable  as  personal  property,  tt  is  now  settled*  however* 
tihafc  dumgh  a  copartnership  agreement  may  alter  die  nature  of 


'^^^"^^'^r'mm^^m^^ 


(1)  Watsoa.  139.  2  Lev^  188.  238.     1  Ves.  453. 

(2)  3  Ves.  &  B.  36.  Foster  v.  Hale*  3  Ves.  696.    5  Ves. 

(3)  See  WauoQ,  72.  post,  as  to    308.    7  Ves.  453.    3  Bfo.  199. 
sunrivonbip  and  interests  of  part*    9  Ves^  500.    1  Stark.  181. 

(5)   Smith  V.  Smith,  Watsoo* 


(4)Lafcev,Ciaddoek,3P.Wm8.    77. 
158.    1  Ins.  182,     1  Vern.  217. 


p^ — .    :^"  w\  ■»%j'r  .  «  I 


\"v:^''  » 


is6  Of  Partners.  [Ch.  <. 

real  property,  it  must  be  express  so  to  do,  and  that  upon  Ui^ 
death  of  partners,  the  houses  and  lands  they  held  and  used  in 
their  tradeshalldescendacoording  to  the  rules  of  common  law.(l} 

Rjghttof  pin-  We  shall  at  present  pass  over  our  inquiries  relative  to  what 
"*"  *°  ^J^  power  each  partner  has  over  the  partnership  property^  as  they 
inrtncnhip  pro-  will  be  found  more  adapted  to  that  part  wherein  we  shall  consider 
^^^*  the  liability  of  partners  as  to  third  persons;  suffice  it  to  say, 

that  the  power  in  managing  the  partnership  property  must  in 
some  measure  depend  upon  the  articles  of  partnership,  by  which 
particular  authority  may  be  vested  in  one  or  more  partners  by 
the  rest ;  or,  if  there  has  been  no  express  stipulation  between 
them,  a  majority  must  decide  as  to  the  disposal  of  such  property; 
or  if  no  majori^  can  be  obtained  to  decide  as  to  such  disposal^ 
or  there  are  but  two  partners  in  the  firm,  one  or  more  partners 
may  manage  the  concern  as  they  may  think  fit,  provided  it  be 
within  the  rules  of  good  faith,  and  warranted  by  the  circum- 
stances of  the  case.  The  general  duty  of  a  partner  is  to  observe 
at  all  times,  and  in  all  transactions,  the  interest  and  welfare  of 
the  partnership,  by  acting  honestly  and  uprightly,  and  as  a  pru- 
dent man  would  conduct  his  own  affiurs.  These  rights  and  lia- 
bilities of  partners  may  be  put  an  end  to  by  dissolution  of  the 
partnership ;  the  right  to  determine  which,  and  the  manner  in 
which  a  partnership  may  be  dissolved,  we  shall  consider  hereafter. 

• 

^IJ^  We  will  now  consider  the  important  rules  afiecting  the  rights 
and  liabilities  of  partners,  as  between  them  and  third  persons* 
It  is  a  general  rule  that  all  contracts,  promises,  undertakings 
transactions,  demands,  &c.  made  with,  to,  or  by  one  of  several 
partners  in  the  course  of  the  joint  trade,  are  construed  by 
law  to  be  made  to  and  for  all  of  them,  and  all  are  entitled 
to  take  advantage  of  them,  and  whether  they  be  express  or 
implied,  the  legal  consequence  will  be  the  same  (2) ;  and  there- 
fore the  joint  owners  of  a  vessel  engaged  in  a  whale  fishery  may 
sue  a  purchaser  for  the  price  .of  whale  oil,  although  the  contract 
of  sale  ^ere  made  by  one  of  the  part  owtiers,  and  the  purchases 
did  not  know  that  other  persons  had  any  interest  in  the  trans- 
action (S).  .  In  cases  of  doubt,  the  criterion  to  determine  the 

(1)  3  Brown,  Ch.  Rep.  199.  •  (2)  Watson,  111.  3 Price, 544. 
1  Ves.  434.  5  Ves.  180.  9  Ves.  4  Bam.  &  Aid.  437.  1  Chitty  on 
500.    See  also  1  Stack.  181.  /  PL  5,  6. 

(3)  4  Barn.  &  Aid.  437. 
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nalxure  orsoch  contracts,  &c.  miut  be  the  description  of  thecon-* 
sideration  or  transaction ;  if  the  consideration  or  transaction  pro- 
ceeds from  or  relates  to  the  partnership,  it  will  be  construed  ac- 
oordu^Iy,  and*t;tV(?  versd  ( 1  )•  A  release  to  one  partner  is  a  release 
to  all,  although  they  are  jointly  and  severally  bound  (2),  but  this 
does  not  extend  to  dormant  partners,  for  a  party  has  always  a 
ri^t  agiainst  a  concealed  partner,  of  whom  he  has  had  no  pre- 
Wous  knowledge^  as  soon  as  he  discovers  him,  unless  indeed  that 
ignorance  were  his  own  fieiult,  as  by  not  having  used  due  dili* 
gence  to  find  him  (3).  It  must  be  here  observed  as  a  general 
rule,  that  if  a  partner  so  far  exceeds  his  duty  or  authori^  as  to 
discharge  the  partnership  from  liability^  yet  he  himself  is  per- 
sonally and  individually  liable  for  all  the  obligations  and  acts 
he  enters  into  or  commits,  though  he  professed  to.  act  in  the 
character  of  a  partner.  (4) 

t 

It  may  be  laid  down  as  a  general  rule,  that  partners,  whether  Liability  of  r?"- 
actual,  ostensible,  or  dormant,  are  bound  by  the  act  of  their  penoo8.(5) 
copartner,  made  in  the  course  of  and  with  reference  to  the  part- 
nership business,  and  in  the  regular  course  of  dealing  by  the 
£rm ;  and  though  the  general  rule  of  law  is,  that  no  one  is  liable 
upon  any  contract,  except  such  as  are  privy  to  it,  yet  this  is  not 
contravened  by  the  liability  of  partners,  as  they  may  be  imagined 
virtually  present  at,  and  s)inctioning  the  proceedings  they  singly 
^enter  into  in  the  course  of  trade,  or  as  each  vested  with  a  power 
enabling  them  to  act  at  once  as  principals,  and  as  the  authorized 
agent  of  their  copartners  (6)«     It  is  for  the  advantage  of  part- 
ners themselves,  that  they  are  thus  held  liable,  as  the  credit  of 
their  &tm  in  the  mercantile  world  is  thereby  greatly  enhanced, 
and  facility  is  given  to  all  their  dealings,  so  that  they  may  reside 
in  different  parts  of  the  country,  or  in  different  quarters  of  the 


(i)  See  Watson,  111.   3  Price,        (4)  2  Mod.  228.    2  T.  R.  32. 
544.     IM.  &S.  249.  2  Esp.  Rep.  269. 

(2)  Ck>.Lit.  232  a.    Bac.  Abr.        (5)  See  Watson,  167, 

tit.  Release,  G.  2  Moore,  9. ;  as  (6)  See  Watson,  166.  1  Salk. 
to  what  amounts  to  a  release,  see  291.  1  Montague  on  Part.  20. 
6T.R.525.  5£ast,  147.  IP.  12  Mod.  446.  11  Mod.  40.  2 
Wm«.  237.;  a  coveDant  not  to  sue  ^  Cowp.  814.  1  East,  48.  Godb. 
onedoe8not,8T.IL169.;  agree-  244.  7Ea8t,211.  10East,418. 
tog  to  consider  one  as  liable  does  '  2- Barn.  &  Aid.  678.  1  Campb. 
DOC     2  Barn.  &  Aid.  2J0.  185.  279.    2  Surk.  348.    Cbitty 

(3)  3  Price's  Rep.  544.  on  Bills,  6  ed.  29»  and  cases  there 

'  cited. 
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globe.  A  due  regaid  to  die  interast  of  fitnagen  is  at  tl»  Bans 
time  obflerred;  for  where  a  merchant  deals  with  one  of  sereral 
paitnersy  he  rdic»  upon  die  credit  of  the  whole  partnership^  and 
therefijre  ought  to  have  his  remedy  against  all  the  individnds 
who  compose  it. 

A  partner  therefore  is  bound  bythe  puvc]]ase(  1 ),  admi8sions(2)9 
rq>resentadons  (S)i  nodce  (4)»  pigment  (5)>  receipt  (6)>  ddivery^ 
or  indeed  any  other  act  or  transaction  made  by»  to|  or  with  Ins 
partner^  relating  to  and  on  account  of  die  partnerah^  trade;  as 
by  selling  the  eflfects  (7)^  borrowing  money  (B)>  pledging  the 
credit  or  property  (9),  releasing  die  dd^ts  (10),  by  bdhg  a  pax<y. 
te^a  simpb  contract  (11),  bill  of  exchange^  or  other  nqpotiaUe 
instrument,  or  security  not  under  seal  (12),  however  disadmoita* 
geous  any  of  these  acts  may  be  to  him ;  and  this  liability  also 
cannot  be  shifted  or  afiected  by  any  previous, .  existing,  or  sub- 
sequent arrangement  between  the  partners  diemselves,  as  to  the 
manner  in  which  the  trade  shall  be  conducted,  or  the  propor- 
dons  or  mode  in  or  by  which  the  debts  should  be  paid,  unless 
indeed  by  nodce  of  such  arrangement.  (13) 

We  have  now  to  consider  for  what  pardcular  acts,  and  under 
what  pardcular  circumstances,  one  partner  will  be  bound  by  the 


(1)  1  Campb.  185. 

(2)  1  Surk.  81.  161.  DoogL 
651.  ]  Maule  &  Sdw,  249.  1 
Taunt.  104.  7  Price,  198.;  sed  vid. 
1  Stark.  61. 

(3)  2  Bam.  &  AM.  795. 

(4)  1  Maule  &  S.  259.  ICamp. 
404.  n.  5  Maule  &S.  47.  1  Stark. 
181. 

(5)  15  Ves.  213.  2  Bred.  & 
Bing.  465. ;  but  not  if  made  on 
sole  personal  account.  3  Bam. 
h  Aid.  89. 

(6)  2  Campb.  56 U  dBani.& 
Aid.  89. 

(7)  Godb-244.    7  Bast,  211. 

(8)  lEsR.406. 

(9)  Peake,,  79.  1  East,  48. 
15  Ves.  286.  2  Barp.  &  Aid.  673. 
3  Cappb.  478. ;  but  it  must  be  as 
relating  to.thepartn^hip,  and  in 
the  usual  course  of  their  deaUngs* 
3  Campb.  478.  1  Gow.  132. 
1  East,  48.   13  East,  175.  5  Barn. 


6  Aid.  402.  and  post ;  and  one 
partner  (cannot  pl^e  partnership 
property  for  his  own  debt*  4  Taunt. 
6S4. 

(10)  2  Co.  68.  7  East,  211.  A 
release,  however,  of  a  partnership 
debt,  if  procured  by  frauds  will  be 
invalid.    4  Moore,  192. 

(11)  1  Stark.  402.  4Campb.66. 
207.    2  Barn.  &  Aid.  673.  795. 

(12)  Styles,.  370.  Holt^  434. 
Cowp.  814.  11  Mod.  401.  Salk. 
126.  Ld.  Raym.  175.  7  T.  R. 
207.    4T.R,313.    2  Esp.  731. 

7  East,  210.  13  East,"  175.  1 
Campb.  403.  8  Ves.  542.  15  Ves. 
286.    Holt.  C.  N.  P.  143. 

(1$)  Smith  V.  Jameson,  5  T.  JEL 
601.  1  Stark.  272.  2  Campb. 
302. ;  neither  will  this  liabilitv  be 
discharged  by  three  partners  tJang 
security  from  one  partner.  2  Stark. 
178.  2Bam«6cAld.210.  3Barn. 
&  Aid.  611. 
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Bct  of  aiiodier  partqer,  in  wbidh.be.does  not  expressly  concur; 
we  have  seen  that  ^  p{irtper  is  liable  for  all  ads  bond^fide  done 
in  the  coarse  (4>  AQd  with  r^fcorence  to  t^e  joint  trftde;  he  is 
also  liable  for  the  fraud  of  bis  parto^ri  if  the  partner, act  pro- 
fessed!/ on  the  joint  aax>ant,  thpu^  }n  truth  fer  his  private 
emoliimenl^  and  a  third  party  hl^  oo  notice  of  such  fraud;  lor 
one  partner  canpot  es^cuse  himself,  by  saying  that  tha  otker 
has  enterad  into  engagemi^nts  of  which  he  was  totally  ig^ 
noTBnty  or  has  oondiiGted  himself  fraudulently  or  diahcn* 
estly  (1).  If}  however,  a  party  at  the  time  of  a  partner's  entering 
into  a  l;:iargain  or  traniaction  with  Uoi,  in  fraud  of  or  against  the 
coQsenf  of  the  rest,  kpew  of  such  fraud  or  want  (^  consent,  he 
cannot  avail  himself  of  such  bargaia  or  transaction  as  binding  on 
the  firm  (8);  and  evidsioe  may  be  Adduced  so  as  to  afford  pre-.  ^ 
somptive  proof  of  such  knowle^e  (3) ;  and  a  partner  entering  into 
a  bargain  or  contrfMSt  as  an  iqdiyidual  may  be  sued  as  such,  though 
there  are  dormant  partners(4»).  Unless  howex^  the  act  of  one  part- 
ner relates  to  and  is  connected  with  th^  partnership  trad^  and  in 
the  coarse  of  dealing  by  the  firm  such  acting  partner  only  will 
be  boand;  for  it  is  only  by  adipg  in  the  coarse  of  their  particu- 
lar trade  or  line  of  business,  that  an  implied  authority  is  dele* 
gated  by  i^ulne^  to  each  other;  and  it  is  only  In  such  transactions 
that  third  persons  have  a  right  to  rely  upon  the  credit  oS  the 
paztnenhip  fimds  (5) ;  aqd  to  bind  the  pi^rtnership  credit  muat  be 
given  to  the  firm  itself^  and  not  separately  to  the  ixidividual  partner 
who  acts;  and  although  one  of  several  partners  ikiay,in  furtherance 
of  the  joint  concern,  enter  into  a  contract,  yet  if  it  were  entered 
into  exdusively  and  solely  upon  the  credit  of  such  partner,  it  will 
not  be  obligatory  upon  the  firm,  and  will  only  lund  the  parti* 
cular  partner  who  entered  into  the  contract  (6).  But  though 
this  separate  credit  may  be  given  to  one  of  several  partners,  yet 

(1)  WataoD,  \7l.    Cowp.  814.        (4)  Post,  19  Ves.  294- 

Bond  T.  Gibson,  1  Camnb.  185.  (5)  Watson,   188.     Via.  Abr. 

2Campb.561.    2  Esp.  524.  731.  v.  16.  p.  242.    2  Qam.  &  Aid.  678. 

1  East,  48.    7  East,  210.    Ridley  Puncan  v.  JiOwndes,   3  Campb. 

v.Tcylor,  13  East,  17$.    2  Stark.  676.    2  Stark.  348.    If  a  piuty 

287.  347.     4  Maule  &  S.  475.  make  a  joint  order  for  goods  as 

8  Vea.  542.     15  Ves.  286.  against  him,    it  will  always  be 

(2)  Id.  ibid.    1  East,  .51.  pe»nsidered  as  on  partnership  ao» 

(3)  Id.  ibid.;  and  see  in  par->  count.    2  Moore,  153. 
ticdar,  8  Ves.  544.    I  East,  53.  (6)  3  Barn.  &  Aid.  89.    Ante» 

1  I^nt.    622.      2  Stark.  347.    232.  Barton  v.  Hanson,  2  Taunt. 

2  Campb.  561.     13  East.  175.         49.  2  Qunpb.  97.    1  Stark.  274. 
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in  general  the  presumption  of  law  is  otherwise,  and  that  pre- 
sumption must  be  rebutted  by  very  clear  evidence  ( 1  )•  Debts 
contracted  by  one  partner,  before  the  commencement  of  the 
partnership,  cannot  constitute  a  joint  demand  upon  the  firm, 
though,  if  there  were  an  express  agreement  to  become  respon- 
sible for  these  debts,  a  joint  liability  would  attach  (2).  Where 
the  partner  has  received  the  benefit  of  the  previous  contract, 
courts  of  equi^  will  frequently  bind  the  partners  (3).  So  if  a 
partnership  is  in  existence  at  the  time  of  one  partner  acting,  but 
who  deviated  so  far  fix>m  his  duty  as  to  dischai^  the  partner* 
ship,  yet  if  the  partnership,  by  a  subsequent  approbation,  adopt 
the  original  act  of  their  partner,  a  previous  authori^  will  be 
inferred,  and  tbey  will  be  liable  thereon  (4) ;  but  strong*  circum- 
stances of  subsequent  approbation  must  be  brought  forward  to 
create  this  liabili^  (5),  for  so  essentially  is  it  necetoary  that  a 
person  sought  to  be  chiu*ged  should  have  been  a  partner  at  the 
time  when  the  contract  sued  upon  was  entered  into,  that  if  it 
clearly  i^pear  that  no  constructive  and  retrospective  partnership 
existed  at  the  time  of  the  contract,  no  subsequent  acknowledg- 
ment by  him  will  render  him  liable  (6)  •  One  partner  camiot,  as 
such,  except  in  bankruptcy,  bind  another  by  deed,  and  this  both 
for  technical  reasons,  and  on  the  general  policy  of  the  law  (7) ; 
however  a  deed  executed  by  one,  in  the  presence  and  by  the  au- 
thority of  the  other  partner,  binds  both  (8) ;  but  though  he  can- 
not by  deed « bring  any  fresh  burden  upon  his  copartner,  he  may 
bar  him  of  a  right  which  they  possess  jointly,  as  by  release.  (9) 

The   authority  of  a   partner    however  is    revocable,   and 
it  is  now  fiilly  established,  that  a  disclaimer  of  the  authority 


2  Boi.  &  Pul.  120.    5  Esp.  122. 

1  Stark.  164.  338.     2  Stark.  347. 

2  Bam.  &  Aid.  673.  If  a  party 
treat  as  an  individual,  he  cannot 
afterwards  say  he  has  a  partner, 
2  Campb.  99.  7  T.  R.  361.  2 
Esp.  469.     15  East,  7. 

(1)  Id.  ibid.     1  Campb.185.    • 

(2)  Watson,  180.  6  Ves.  602. 
Sheriff  v.  WUks,  1  East,  48. 
Swann  v.  Steele,  7  East,  210.  1 
Mont.  Bkpt.  L.  620,  !• 

(3)  8  Ves.  540. 

(4)  1  Stark.  264.  2  Barn.  & 
Aid.  673.     1  Gow.  1.    1  DowHng 


&  R.  32.    4  T.  R.  720.    Watson, 
202.     1  Mont.  622. 

(5)  Id.  ibid.ExparteBonbonus. 
8  Ves.  540. 

(6)  Id.  ibid.  Watson,  183. 
4  T.  R.  720. 

(7)  Ball  V.  Dunsterville,  4  T.  R. 
313.  Harrison  ▼•  Jackson,  7  T.  R. 
207.  Holt,  C.  N.  P.  143.  Wat- 
son, 219.  2  Bos.  &  PuL  338. 
268.270.  10  East,  418.  2T.R. 
32.     2  Stark.  452. 

(8)  4T.R.3I3.  Sir  W.Jones, 
269*    7T.R.207.    2  Stark.  452- 

(9)  2  Co.  68.    7  East,  211. 
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of  the  pertDer   in   any   particular  transaction  will  preclude 
him   from  binding  his   copartners,    and  it    seems  that  even 
during  the  subsistence  of  the  partnership,  and  in    the  esta- 
blished course  of  trade,  one  partner  may,  to  a  certain  degree^ 
limit  his  responsibility ;  and  if  there  be  any  particular  specula- 
tion or  bargain  proposed,  which  he  disapproves  of,  by  giving 
distinct  notice  to  those  with  whom  his  copartners  are  about  to 
contract,  that  he  will  not  in  any  manner  b  econcemed  in  it,  they 
could  not  have  recourse  against  him,  as  proof  of  this  notice  would 
rebut  his  prima  facie  liability ;  the  partnership  inthat  case  might 
be  considered  as  dissolved,  or  quo  ad  hoc  as  suspended.  (1) 

In  general,  whenever  partners  are  liable  at  all,  they  are  Extent  of  lU- 
liable  as  for  any  personal  debt  they  may  have  individually  ^^'^7* 
contracted;  the  partnership  creditor,  after  obtaining  judgment 
against  them,  may  seize  the  whole  of  their  goods,  may  get  pos* 
session  of  one-half  their  real  estates,  or  may  take  out  execution 
tigainst  tbdr  persons,  or  he  may  levy  the  separate  property  of 
either  of  them;  for  though  we  have  seen,  that  the  partnership 
fi^ts  and  liabilities  may  be  limited  in  very  disproportionate 
sluires  between  each  other,  yet  this  is  not  so  with  regard  to  third 
persons,  who  may  enforce  their  claim  and  remedy  against  any 
one  in  particular ;  for  in  our  courts  the  rule  of  law  is  esta- 
blbhed,  that  if  a  partner  shares  in  the  advantages,  he  must  also 
share  in  all  the  disadvantages  of  the  partnership  concerns ;  and 
that  a  partner  who  has  a  very  small  share  in  the  concern  is 
liable  for  the  whole  of  the  debts  contracted  by  the  firm,  and 
most  seek  his  remedy  for  a  rateable  contribution  against  his 
partners.  (2) 

With  respect  to  the  liability  of  partners  for  torts^  the  general  Tom. 
rule  is  that  they  are  not  liable  for  the  wrongs  of  each  other, 
unconnected  with  contracts ;  if  they  all  join  in  one  trespass,  or 
tort,  they  may  all  be  sued  and  compelled  to  make  compensation 
for  such  injury,  but  this  action  arises  from  their  personal  mis- 
conduct, and  not  from  the  relation  of  partnership  which  subsists 
between  them :  with  regard  to  matters  quite  unconnected  with 

CI)  Watson,  194.    lSalk.291.  (2)  Watson, 234.    2T.R.i00. 

Minnit  v.  Whitney,  Vin.  Abr.  tit.  2  Bos.  &  Pul.268,  270.  In  France 

Partners.  A.   Lord  Galway  v.  Mat-  the  liability  of  a  partner  may  be  re- 

tbcw,  10  East,  264.   7  Price,  193.  stricted    on   terms   publicly    re- 

1  Starlc.  164.     5Bro.  P.  C.  489.  glstered. 
oct.  ed. 

vox..  III.  B 
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the  partnership  trade  or  business,  there  can  be  no  question ;  and 
in  general,  the  wilful  misconduct  of  a  partner  unconnected  with 
any  contract,  will  only  implicate  those  who  are  guilty  of  the  tort. 
Thus,  if  one  of  two  bankers  in  partnership  should  commit  usury 
in  discounting,  or  if  one  of  two  attomies  in  partnership  should 
practise  without  a  certificate^  the  innocent  co-partner  -would  not 
be  liable  to  an  action  for  penalties.  But  in  general  a  partner  is 
liable  for  the  negligence  of  his  co-partner,  in  performance  of  a 
contract  connected  with  their  joint  trade  (1)  }  and  partners,  like 
individuals,  are  responsible  for  the  negligence  of  their  servants  in 
the  course  of  their  business,  and  for  infractions  of  revenue  law 
committed  by  one  of  them ;  and  if  one  of  the  partners  acts,  he  is 
considered,  in  this  instance,  as  the  servant  of  the  rest*  In  these 
cases  the  tort  is  looked  upon  as  the  joint  and  several  tort  of  all 
the  partners,  so  that  they  may  either  be  proceeded  against  in  i^ 
body,  or  one  may  be  singled  out  and  sued  alone  for  the  whole  of 
the  damage  done;  this  happens  not  unusually  in  actions  for 
driving  against  carriages,  running  down  ships,  &c.  With  respect 
to  smuggling,  it  may  be  collected  that  if  one  partner  be  guilty  of 
it  on  the  partnership  account,  the  other  partners  are  liable  to 
the  duties  and  the  penally;  but  the  crown  may  proceed  against 
the  real  delinquent  alone,  or  against  all  the  partners  jointly  (2). 
So  a  bookseller  or  newspapbr  proprietor  is  answerable  for  tho 
acts  of  his  agent  or  copartner,  not  only  civilly  but  criminally  (3)  j 
to  charge  him  with  the  publication  of  a  libel  in  an  action  for 
damages,  or  by  way  of  information  or  indictment,  it  is  enough 
to  prove  that  the  libel  was  sold  at  his  shop,  or  appeared  in 
his  journal ;  and  it  would  be  no  defence  for  him  to  say  that 
he  gave  no  direction  whatsoever  for  the  publication  of  the  libel, 
and  was  an  utter  stranger  to  it  But  the  necessity  of  the  case 
fully  justifies  this  seeming  rigour.  Knowledge  could  in  few  in- 
stances be  directly  brought  home  to  the  defendant,  and  it 
must  have  a  salutary  effect  to  make  printers,  publishers,  and 
the  editors  of  periodical  papers  responsible  for  those  whom 
they  associate  with,  and  whom  they  employ. 

Of  the  dissolu-         We  now  come  to  the  consideration  of  the  modes  in  which 
twn^of  pmner-    ^  partnership  may  be  dissolved,  and  of  the   efiecte  and  con- 
sequences attending  such  dissolution. 


(1)  Cowp.  814.  Manning,  ComynsRep.  676. 

(2)  Attorney  General  v.  Bur-         (3)  5  Biirr.  2686.     Peake»  75. 
irtBii,    Bunb.   97.  233.     Rex   r.     4  T.  R.  126. 
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A  partnersfaip  may  be  dissolved  — 
]ist,  By  act  of  the  parties  themselves : 

1st,  By  effluxion  of  time  under  original  agreement, 
2d,  By  declaration. 
3d,  By  mutual  agreement. 
4th,  By  interference  of  a  court  of  equity, 
2d,  By  act  of  God  : 
1st,  Insanity. 
2d,  Death, 

3d,  By  operation  of  law : 
1st,  By^ civil  death. 
2d,  By  bankruptcy. 
3d,  By  marriage. 

It  frequently  happens,  that  by  articles  of  partnership  a  precise  i.  Effluxion  of 
time  is  fixed  for  the  duration  of  the  contract ;  in  that  case  the  **""*' 
partnership  is  regularly  dissolved  by  the  effluxion  or  expiration 
of  that  time  for  which  it  was  originally  agreed  between  the 
parties  to  continue  their  compact  for  the  purpose  of  carrying  on 
their  joint  trade,  with  a  view  to  "their  mutual  benefit  (1).  And 
where  a  partnership  is  formed  for  a  single  dealing  or  trans- 
action,  as  soon  as  that  is  completed  the  partnership  is  at  an  end. 

■ 

The  right  of  partners  to  dissolve  a  partnership  by  declaration  a.  By  dedan- 

must  depend  upon  the  nature  of  the  partnership,  and  whether  Jo  °i,solv«!""*^ 
by  any  stipulation  between  each  other  it  must  continue  for  a 
fixed  period ;  if  such  stipulation  exists,  the  parties  must  abide 
by  it,  unless  under  circumstance's  of  improper  conduct  of  one 
of  the  partners,  such  as  gross  fraud,  or  an  entire  exclusion  of  his 
other  partner  from  his  interest  in  the  partnership,  when  courts 
of  equity,  it  seems,  will  interfere  (2).  But  if  a  partnership  ex- 
ists not  under  any  contract  as  to  its  duration,  either  party  has 
the  power  of  determining  it  when  he  may  think  proper  (3) ;  and 
if  a*  partnership  for  a  limited  time,  with  a  right  to  dissolve  upon 
giving  a  year*s  notice,  be  continued  without  any  new  agreement 
after  the  expiration  of  the  limited  time,  such  new  partnership 
IS  dissoluble  at  the  will  of  either  party  (4«).     The  taking  by  a 

(1)  Watson,  381.;     see    post,         (3)  Peacock  v.  Peacock,  1 6  Ves, 
when  partnership  continues  after.    5G.   3Ves.  74.   2Bos.&  Pul.  131. 

(2)  Peacock  V.  Peacock,  16Ves.     17  Ves.  298. 

66.      Goodman    v.   Whitcombc,         (4)  Featherstonehaugh  v.  fexi" 
I  Jacob  &  W.  592.  wick,  17  Ves,  298. 
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3.  By  mutu^ 
agreement. 


4.  T5y  interfer- 
ence of  a  court 
of  equity. 


partncrbliip   of  a  lease  which  is  unexpired,  or  their  entering 
into  contracts  which   are  unexecutedi  does  tiot  deprive  either 
party  of  his  right  to  dissolve  at  his  will(l}.     A  partnership 
created  by  deed^  where  no  specified  time  is  mentioned  as  to  its 
duration,  should,  it  seems,  be  dissolved  by  an  instrument  of  as 
high  a   nature;  if  created  by  parol,  it  may  be  dissolved  by 
parol  (2).     Though  a  partnership  may  be  dissolved  at  the  will 
of  cither  party  at  any  time^  yet  a  reasonable  notice  of  the  inten- 
tion to  dissolve  must  be  given  to  the  other  partners,  in  order 
that  the  partnership  concerns  may  be  wound  up ;  there  is  no 
fiKcd  rule  to  determine  as  to  what  will  be  a  reasonable  notice^ 
it  must  be  left  to  a  jury,  or  a  court  of  equity,  to  consider, 
from  the  nature  of  the  trade  and  other  circumstances  of  the 
case  (3).     A  partnership  existing  under  a  deed  for  a  specified 
period,  may  be  dissolved  by  deed  between  the  parties^  or,  if  ex- 
isting under  a  parol  agreement,  it  may  be  dissolved  by  parol 
agreement ;  and  it  seems  that  an  arbitrator  may  dissolve  a  part- 
nership, when  all  matters  in  difference  between  two  partners  are 
referred  to  him  (4).     We  have  before  seen,  that  a  partnership 
existing  under  an  agreement  that  it  shall  continue  for  a  specified 
time,  prevents  a  party  from  dissolving  it  before  the  expiration  of 
that  time,  unless  with  the  consent  of  his  other  partners.  In  cases, 
however,    where    a   partner   so  misconducts  himself  as  to  be 
injurious  to  the  partnership,  or  his  copartner,  and  defeats  the 
object  for  which  the  partnership  was  formed  (5) ;  or  where  a 
partner  is  so  insane,  and  in  such  a  state  of  mind  as  to  render  him 
permanently  incapable  of  transacting  his  business  (6) ;  or  where  n 
partnership  is  formed  for  a  particular  purpose,  which  becomes 
impracticable  (7),  a  court  of  equity  will  decree  a  dissolution  of 
the  partnership.     Indeed,  in  all  cases  where  even  a  partner- 
ship may  be  dissolved  without  the  interference  of  a  court  of 
equity,  it  may  be  most  prudent,  if  the  dissolution  be  opposed  by 
one  of  the  partners,  to  file  a  bill,  praying  a  dissolution  and  an 


— T- 


(1)  Featlierstonehaugh  v.  Fen- 
wick,   1 7  Ves.  298. 

(2)  Holt,  C.  N.  P.  370. 

(3)  Peacock  v.  Peacock,     16 
Ves.jim.56.  17  Ves.  309. 

(4)  Green   v.  Waring,    1   Bla. 
A7'k 


(5)  Goodman  v.  Whitcorabe, 
1  Jacob  &  W.  bn.  16  Ves.  56. 
Liardet  v.  Adams,  1  Montague^ 
90. 

(6)  Huddleston's  case,  2  Ves. 
33.     ]  Montague,  1 6.  app.  notes. 

(7)  Baring  v.  Dix,  I  Montagu^ 
90. 
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acooant,   and    an   injunction    against   using   the    partnership 
name.  (1) 

When  a  partnership  has  been  dissolved,  it  frequently  happens  Consequences  of 
that  it  is  only  to  make  some  alteration  in  the  firm,  and  the  part-  pl'^nenh^p^ 
nenhip  business  goes  on  as  before;  in  these  cases  the  partner  i^terse. 
coming  in,  or  retiring,  generally  pays  or  receives  a  sum  of  money 
in  proportion  to  his  share  in  the  concern ;  if  the  business  is  to  be 
given  up,  and  the  partners  cannot  arrive  at  any  amicable  arrange- 
,  ment,  and  there  are  no  articles  prescribing  the  terms  of  a  disso- 
Intion,  either  partner  may,  upon  that  event,  insist  upon  a  sale  and 
aooount  of  the  joint  property,  and  a  division  of  the  produce 
according  to  their  interests  (2).    One  or  more  partners  therefore 
cannot  legally  insist  on  another,  that  he  shall  take  his  share  at  a 
valuation,  or  that  he  shall  remove  his  proportion  from  the  pre- 
mises, thereby  securing  the  good  will  (3).     The  share  of  each 
partner  consists  of  his  interest  in  the  surplus,  after  the  partner- 
ship engagements  are  discharged  (4) ;  but  no  dividend  can  be 
paid  till  that  event  (5),     The  partnership  property  consists  of  the  Partners  jp  pro- 
remaining  stock  which  existed  at  the  formation  of  the  partner-  ^"^' 
ship^  with  the  additions  made  and  obtained  during  the  continu- 
ance of  the  partnership,  for  the  purpose  of  the  partnership  con- 
cern (6).     If  a  member  of  a  firm,  dissoluble  at  pleasure,  pri- 
vately obtsdn  a  renewal  of  a  lease  of  part  of  the  partnership  pre- 
mises, such  lease  is  partnership .  property  (7);  but  it  does  not 
follow  that  all  the  concerns  conducted  on  the  premises  are  part- 
nership property  (8)*     Upon  the  dissolution  of  a  partnei-ship,  if 
there  is  a  fiur  and  bonajlde  transmutation  (either  in  writing  or 
not)  of  the  partnership  property  by  the  outgoing  partner  to  the 
remaining  partner,  or  other  person,  without  any  fraud,  the  joint 
property  of  the  firm  becomes  the  separate  property  of  the  remain- 
ing partner,  or  such  third  person  (9),  and  the  assignment  may 


(1)  Exparte  Nokes,  Montague, 
93.    3Ves.  74. 

(2)  Featherstonehaiigh  v.  Fen- 
wick,  17  Ves.  299.  Crawslvay  v. 
ColtioSy  15  Ves.  221.;  as  to  set- 
tlement of  accounts  fkvaon^  part- 
ners after  dissolution,  see  Watson, 
390. 

(3)  Id.  ibid. 

(4)  Croft  V.  Pyke,  3  P.  Wms. 
I  Ves.  242.    Cowp.  445.    15  Ves. 


559.     1  Show.  173. 

(5)  4  Bro.  423.     2  Ves.  244, 

(6)  Thornton  v.  Dixon,  3  Bro: 
199.  Foster  v.  HaJl,  5  Ves.  308. 
Balmain  v.  Shoro,  9  Ves.  500. 
Smith  V.  Smith,  5  Ves.  189. 

(7)  Featherstonehaugh  v.  Fen- 
wick,  1 7  Ves.  298. 

(8)  Id.  ibid. 

.  (9)  Exparte  Feake,  1  Mad.  346. 
589.     Exparte  Taylor,    14  Ves. 
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be  absolpte  or  conditional  ( 1  }•  In  general  the  pjrofits  of  a  part- 
nership must  stop  the  moment  a  party  ceases  to  be  a  partner.  If^ 
upon  the  dissolution  of  a  partnership,  the  remaining  partners 
trade  with  the  partnership  stock,  the  outgoing  partner  is  entitled 
to  an  account  of  the  profits  (2) ;  but  doubts  have  been  enter- 
tained whether  such  outgoing  partner  is  entitled  to  profits  made 
after  the  dissolution  by  the  remaining  partners  with  the  old  stock 
mixed  with  property  of  their  own  (3) .  Courts  of  equity  wiil  on 
dissolution  of  a  partnership  sometimes  appoint  a  receiver,  but  the 
mere  dissolution  of  partnership  is  not  of  itself  a  sufficient  ground 
for  so  doing ;  there  must  be  some  breach  of  duty  of  a  partner, 
or  of  the  contract  of  partnership,  as  by  a  party  continuing  to 
trade  with  the  joint  effects  on  the  sepaiate  account,  against  the 
other  partner's  consent.  (4) 

biflwiution  of         A  partnership  may  be  dissolved  as  between  the  partners  them* 
S!*!?!!!?*^  "*      selves,  and  still  in  effect  continue  to  subsist  as  between  them  and 

lo  tnird  persons,  ' 

ahd  ia  conse-      the  rest  of  the  world.     As  credit  is  given  to  the  whole  firm, 
quencei.  justice  requires  that  all  those  who  belonged  to   it  should  be 

bound  wiiile  it  is  supposed  to  exist.  To  free  themselves  fronx 
this  responsibility,  tliey  must  give  reasonable  notice  that  they 
Are  no  longer  partners,  and  to  such  as  may  be  considered  to  have 
had  this  notice,  they  will  only  be  answerable  for  their  own  acts 
and  agreements ;  otherwise  the  firm  will  be  bound  after  the  dis- 
solution of  the  partnership  by  a  contract  made  by  one  partner  in 
the  name  of  the  firm,  with  a  person  who  contracted  on  the  faith 
of  the  partnership.  As  against  persons  who  have  not  before  had 
dealings  with  the  firm,  it  seems  that  a  notice  of  the  dissolution 
of  partnership  published  in  the  gazette  is  sufficient  to  discharge 
the  retiring  partner  firom  liability  (5) ;  but  as  to  parties  who 
were  customers  of  the  firm,  great  precaution  should  be  taken 
to  withdraw  the  name  from  the  firm,  and  to  give  a  particular 
notice  of  the   dissolution   to   each  (6),   and  this  notice  is   in 


449.  Bolton  v.  Puller.  J  Bos.  & 
Pui.547.  Exparte  Riiffin,  6  Ves. 
1 1 9.  Exparte  Slow,  Cooke,  B.  L. 
567.  Exparte  Feili  10  Ves.  348. 
Exparte  Williams,  11  Ves.  3. 
Exparte  Rolandson,  Rose,  416. 
Young  V.  Keighley,  15  Ves.  558. 
2  Campb.  561. 

(1)  10  Ves.  348.     1  Rose.  416. 

(2)  Brown  v.  Vidler,   cited  in 
Crawshay  v.  Collir  -  :n  1 5  Ves.  223. 


1  Jacob  &  W.  277.  S.  C.    17  Ves. 
298. 

(3)  Crawshay  v.  CoUins,  15  Ves. 
218.     IJacob  &  W.  277.  S.  C. 

(4)  Exparte  Rel.  Glover,  18 
Ves.  281. ;  see  Exparte  Noakes» 
3  Ves.  74. 

(5)  1  Hen.  Bla.  155.  3  Esp. 
Rep.  108.  Watson,  209.  2  Camp. 
561.  617.     1  Stafk.375. 

(6)  Feakc,  42.    154.      Cowp^ 
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all   cases  sufficient,  though  no    notice  has  been  inserted   in 
gazette  (1).    Under  circumstances,  however,  this  notice  will  be 
presumed  (2).  An  infant  partner,  on  coming  of  age,  must  notify 
his  discontinuance  of  being  a  partner,  otherwise  he  will  be  lia* 
ble  (S)«     In  all  cases  a  reasonable  notice  must  be  given,  and 
the  reasonableness  of  such  notice  must  be  a  question  for  a  jury  (4). 
A  dormant  partner,  whose  name  has  never  been  announced,  may 
withdraw  from  the  concern  without  making  the  dissolution  of 
partnership  publicly  known  (5).    We  have  before  seen,'  that  if 
a  partner  disapproves  of  any  transaction  or  contract  into  which 
his  partner  is  entering,  he  may  give  distinct  notice  to  those  with 
whom  his  copartner  is  about  to  contract,  that  he  will  not  in  any 
manner  be  concerned  in  it,  or  hold  himself  liable ;  and  by  so  doing 
the  partnership  is  quo  ad  hoc  dissolved  or  suspended  (6).     After 
notice  of  dissolution,  the  partnership  cannot  be  bound  by  any 
fresh  transaction  of  an  individual  partner ;  one  partner  therefore 
cannot  bind  the  firm  by  a  bill  made  and  negotiated  by  him,  nor 
by  any  fraud  or  contract,  express  or  implied,  entered  into .  after 
the  dissolution  (7) ;  and  this  although  it  were  founded  on  the 
ordinal  liabilities  of  the  partnership  before  or  after  the  dissolu- 
tion (8).     The  partnership  rights  and  liabilities  still  exist  as  to 
transactions  entered  into  by  the  partnership  before  the  dissolu- 
tion; therefore  a  payment,  or  delivery  of  goods,  &c.  to  one 
partner,  after  a  dissolution  of  a  partnership,  by  virtue  of  an  en- 
gagement entered  into  previous  to  the  dissolution,  binds  the 
other   partners;   and   more  especially  if,    by  consent  of  the 
partners,  that  one  is  left  to  manage  and  wind  up  the  partnership 
aSgdrs  (9).    And  the  mere  consent  or  agreement  by  a  creditor 
of  the  partnership  to  consider  one  only  as  liable  after  tlie  dissolu- 


449.  1  Esp.  Rep.  371.  1  Sid. 
127.  1  Stark.  71.  186.  418. 
1  Mont,  on  Fart.  105.  2  Stark. 
290.    7  Price,  193. 

(1)  7  Price,  193. 

(2)  3  Campb.  147.  1  'Moore, 
466.;  and  when  commimicatioa 
has  been  made  to  a  party  that  dis- 
•c^ution  of  partnership  is  intended, 
non-fulfilment  of  such  intention  is 
to  be  proved  by  creditor,  to  bind 
the  firm.     1  Stark.  71. 

i^)  5   Bam.  &  Aid.   147.     1 
Moore,  466. 
(4)  16  Vcs.  53. 


(5)  4  Esp.  89. 

(6)  Ante,  and  cases  there  cited. 

(7)  Kilgour  v.Finlayson,  I  Hen. 
Bla.  155.  3  Esp.  Rep.  108.  2 
Campb.  561.  617.  1  Statk.  375. 
1  Marsh.  248. 

(8)  4  Esp.  89.  1  Marsh.  248. 
3  Esp.  108. 

(9)  13  East,  175.  1  Campb. 
392.  2  Campb.  561.  2  Stark. 
50.  The  admissions,  &c.  of  a 
partner  after  dissolution  have  the 
same  effect  as  those  made  during 
partnership.     1  Taunt.  104^ 
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tion,  without  any  valid  consideration,  will  not  discharge  the  other 
partner^  and  they  may  be  both  jcnned  in  an  action  by  such  cre- 
ditor (1).  If  (Hie  partner  have  the  exclusive  right  in  equity  to 
all  the  debts  and  benefits  of  the  partnership  transactions,  and 
a  creditor  have  notice  of  that  exclusive  rights  and  that  the  debts 
and  benefits  are  not  to  be  paid  or  acquired  by  the  other  partner^ 
a  pqmient  or  benefit  bestowed  on  the  latter  will  not  afiect  the 
rights  of  the  former  (S).  If  a  partnership  is  dissolved,  or  new 
partners  are  admitted,  a  par^  who  had  previous  dealings  with 
the  old  firm,  deals  with  the  new  firm,  and  still  continues  the  same 
accounts,  he  does  not  thereby  discharge  the  old  firm  (3) ;  but  if 
payments  are  made  by  such  party,  and  the  account  is  ccmtinned 
with  an  alteration  of  the  partner's  name,  it  seems  that  such  pay- 
ments are  to  be  carried  to  the  old  account  (4).  And  where  the 
plaintiff  kept  a  general  account  with  A.  as  his  banker  and  army 
agent,  and  B*  became  a  partner  with  A.  for  a  limited  period,  and 
retired  on  its  expiration  without  the  knowledge  of  the  plaintiff, 
and  A.  afterwards  became  a  bankrupt,  until  whicb  period  the 
account  craitinued  between  plaintiCP  and  A.,  it  was  held,  that 
payments  made  by  the  latter  to  the  plaintiff  after  the  expi- 
ration of  the  partnership,  not  having  been  appropriated  by  him 
at  the  time  to  any  particular  debt,  B.  might  consider  such  pay* 
ments  as  being  made  in  reduction  of  the  balance  due  at  the  ex* 
piration  of  the  partnership,  and  that  he  was  not  accountable  ta 
the  plaintiff  for  any  sums  received  by  A.  on  account  of  the 
ktter,  subsequent  to  such  expiration*  (5) 


2.  Death. 


2.  Byact  of  God.  Insanity  nlonedoesnot  of  itself  necessarily  occasion  a  dissolution 
nsanity.  of  partnership;  but  under  circumstances,  courts  of  equity,  as  we 
have  just  seen,  will  effect  a  dissolution  (6).  The  death  of  a  partner 
of  itself  is  in  general  a  revocation  of  all  express  and  implied 
authorities  given  by  him,  and  dissolves  the  partnership,  though 
it  were  for  a' term  of  years,  unless  there  be  an  express  stipula- 
tion to  the  contrary.  (7) 


(1)  Lodge  V.  Dicas,  3  Barn.  &  Purcbase,  2  Barn.  &  Aid.  39. 
Aid.  611.;  see  2  Stark.  178.  (5)  Brooke  v.Enderby,  4Moore^ 

(2)  Duff  V.  East  India  Company,  50J.     2  Brod.  &  Bing.  70.;  aod 
15  Ves.  209.      1  Hen.  lila.   155.  see  ante,  133.  as  to  application  of 


2  Campb.  561.     3  £sp.  108.  payments  in  general. 

(3)  A  IVicc,  200.  (6)  Ante,  244. 

(4)  3  East,  4!^8.    BoHcnlinm  v.         (7)  3  Mud.  251.  314. 
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As  between  partners  there  isi  goaerally  speaking,  unless  there  Coiuequences  or 
exists  any  stipulation  to  the  contrary^  no  survivorship  between  dea^^"^°"  ^^ 
ibem,  dther  as  to  personal  or  real  (1)  property  in  poesessiony  for  Rights,  &c.  of 
each  of  their  respective  shares  or  degrees  of  interest  go  or  l^""^Ie"oir 
descend  to  their  personal  representatives,  or  heirs,  who  become 
tenants  in  common  with  the  survivor  of  all  the  partnership 
eftcts  in  possession  (2).    It  has  been  determined  that  the  good^ 
will  of  a  partnership  survives,  but  the  authority  of  this  dedsion 
seems  questionable  (S).     A  court  of  equity  has  barred  survivor- 
ship, aldioogh  the  deceased  partner,  upon  being  informed  that 
by  lav  there  woold  be  survivorship,  said  be  was  content  the 
stock  should  survive  (4).     But  although  there  is  no  survivorship  Chases  in  action, 
as  to  portnership  property  in  possession,  yet  at  law  there  is  as 
to  choaes  in  action.     To  a  share  of  these  likewise,  when  reduced 
into  possession,  the  representatives  oS  a  deceased  partner  is 
entitled ;  but  as  we  shall  hereafter  see,  the  remedy  with  regard  to 
th^n  rests  exdusivdiy  in  the  survivor.  (5) 

WUbin  a  reasonable  time  after  the  death  of  one  partner,  the 
survivor  must  account  with  the  representatives  of  the  deceased, 
and  if  not  willing  to  do  so,  a  court  of  equity  will  compel  him  (6)* 
In  taking  partnership  accounts  after  tlie  death  of  a  partner,  the 
aoeounis  most  oMnmence  with  the  last  stated  account,  and  if 
there  be  not  any  stated  account,  it  must  commence  with  the 
partnership  (7) ;  and  such  accounts  must  end  with  the  state  of 
the  ^x>ck  at  the  time  of  the  death  of  the  partner,  and  the  proceeds 
thereof,  untQ  it  is  got  in  (8).  All  errors  in  accounts  settled 
during  Ufe*lime  of  deceased  partner  may,  by  agreement  between 
them^  be  conclusive  after  the  death  (9).  If  a  surviving  parteier 
tmde  with  the  partnership  stock,  the  representatives  of  the  de- 


(1)  We  have  before  seen  sur- 
Tivonhip  in  real  property  bek>ag« 
ing  to  the  partnership  exists  at  law, 
bat  does  not  exist  iu  equity »  ante, 
235,  and  cases  there  cited. 

(2)  2Bla.  Com.  188.  Co.  1 .  Inst. 
c.%.  u  282.  p.  182  a.  Jeffreys 
V.  Small.  1  Vera.  217.  Devaynes 
V.  Noble,  1  Merl  564.  I  Ld.  Ravni. 
281.    Watson,  72. 

(3)  Hammond  v.  Douglas*  5 
Ves.  539.  ace.     Crawshay  v.  Col- 


lins, 15Ve$.218.     IJaoob&W. 
267.  cont. 

{4 )  Jeffre)'8  v.  Small,  1  Vern.  2 1 7. 

(5)  2  Salk.  444.  1  Ld.  Raym. 
340.  Lut.  1493.  Show.  189. 
Carth.  170.     3  Lev.  290,  post. 

(6)  Watson,  365.    8  Ves.  31 7. 
(7). Beak  v.  Beak,  Finch,  190. 

(8)  Id.  ibid. 

(9)  Gmnsborough  v.  Stork, 
Barn.  312.  as  to  these  acooants 
in  general. 
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ceased  partner  are  entitled  to  an  account  of  the  profits  (1) ;  and 
if  it  should  appear  upon  a  bill  for  discovery,  and  account  filed 
by  such  representatives,  that  the  surviving  partner  is  carrying 
on  a  distinct  trade  with  the  debtors  to  the  joint  trade,  and 
forbears  to  call  upon  the  joint  debtors  for  payment  of  the  joint 
debts,  the  court,  unless  the  survivor  give  security  for  payment 
of  a  moiety  of  the  joint  debts,  will  restrain  him  from  receiving 
them,  and  appoint  a  receiver  (2).  The  death  of  one  partner  is 
not  alone  a  sufficient  cause  for  the  appointment  of  a  receiver, 
but  the  death  of  both  partners  is  (3).  A  surviving  partner,  who  is 
executor  of  the  deceased  partner,  or  who  carries  on  the  trade 
with  the  children  of  the  deceased  partner,  who  succeed  to  the 
share  of  their  parent,  is  not  entitled  to  any  allowance  for  bis 
management  of  the  trade  after  the  death  of  the  testator,  with- 
out an  express  stipulation  to  the  contrary.  (4) 


Consequences  of 
diuolution  by 
death  at  to  third 
parties. 

Righu  of  sur- 
viving partner. 


Liabilities  of 
surviving  part- 
ner. 


No  notice  is  necessary  to  third  persons  of  the  death  of  a  part^ 
ner  (5) ;  the  partnership  is  dissolved,  and  all  liabilities  for 
subsequent  acts  cease.  Upon  the  death  of  the  member  of  a 
firm,  the  right  of  action  is  in  the  survivor  (6).  A  partnership 
debt,  upon  the  death  of  all  but  one  of  the  partners,  becomes  at 
law  a  debt  to  the  survivor  in  his  own  right,  and  he  may  set  it 
ofi"  against  his  separate  debt  (7).  So  if  in  a  separate  commission, 
where  all  the  joint  property  is  seized  by  the  assignees,  and  the 
solvent  partner  is  dead,  they  may  be  compelled  by  bill  to  divide 
not  only  a  moiety,  but  the  whole,  of  the  joint  effects  amongst 
the  joint  creditors  (8).  Upon  the  death  of  one  partner,  the 
survivor  is  to  be  sued  alone  for  the  partnership  liabUities  and 
obligations,  for  which  he  is  liable  to  the  full  extent  (9).  But 
the  surviving  partner  is  not  liable  for  tlie  separate  debts  of  the 


(1)  Brown  v.  Litton,  1  P.  Wms. 
140.  5  Ves.  539.  8  Vcs.  317. 
15  Ves.  220.  1  Jacob  &  W.  267. 
S.C. 

(2)  Estwick  v.  Coningsby,  1 
Vern.218.     8  Ves.  317. 

(3)  Phillips  v.  Atkinson,  3Bro. 
272.     18  Ves.  281. 

(4)  Burden  v.  Burden,  18  Ves. 
)  70.  It  seems  that  executors  of 
one  deceased  partner,  carrying  on 
trade  with  the  survivors  for  tbe 


benefit  of  an  infant,  are  personally 
responsible.     1  Maule  &  S.  4 1 2. 

(5)  1  Mer.  570. 

(6)  18  Ves.  170. 

(7)  4  T.  R.  493. 
6  T.  R.  582. 

(8)  1  Ves.  236. 
S.C.     10  Ves.  98. 

(9)  1  Mod.  45. 
]2Mod.446.  2T.R.476.  6T.R 
363.  Cartb.  170.  2  Lev.  228 
3  Lev.  290. 


1  Esp.  47. 

3  Bro.  459. 
3  Ves.  400. 
Comb.  333. 
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deceased  partner,  unless,  after  payment  of  all  the  joint  debtSj  he 
ba^e  a  surplus  of  the  partnership  effects  in  his  hands.  ( 1 ) 

If  the  surviving  partner  has  no  property,  the  executors  of  LUbiUtiei  of  the 
deceased,  though  not  liable  at  law,  are  so  in  equity,  and  under  deceased  partner. 
drcmnstances  surviving  partners  have  a  right  to  insist,  that  the 
creditors   of  the  partnership  shall  resort  to  the  estate  of  the 
deceased  partner  (2) ;  creditors  indeed  have  always  an  equitable 
right  upon  the  estate  of  the  deceased  partner,  and,  as  it  seems,  pari 
passu  with  the  other  separate  creditors,  according  to  the  degree 
of  priority  (3).     There   is   no  rule   fixing   any  period  within 
which  a  creditor  shall  make  his  claim  upon  the  deceased's  estate, 
and  in  general,  till  the  partnership  debt  is  actually  satisfied, 
though  the  security  may  have  been  changed,  the  assets  of  the 
deceased  are  liable  (4).     Strong  circumstances,  however,  will 
estop  the  creditor  of  this  right,  eight  months  non-claim,  and  pay- 
ment in  part  by  the  surviving  partners,  does  not  waive  it  (5).  If, 
on  the  death  of  a  partner  in  a  banking-house,  the  surviving 
partners  carry  on  the  business  without  changing  the  firm,  and  a 
creditor  at  the  death  of  such  partner  continue  to  deal  with  the 
surviving  partners,  and  is  paid  by  them  in  part)  this  will  not 
discharge  the  deceased's  estate.  (6) 

A  partnership  may  be  dissolved  by  the  civil  death  of  a  party.  By  »ct  of  law,  as 
as  by  his  outlawry,  or  attainder  for  treason  or  felony.     The  i*  Civil  death. 
outlaw  being  dead  in  law,  incapable  of  entering  into  any  con- 
tract, bringing  any  suit,  or  holding  any  property,  it  is  clear  that 
a  partnership  in  which  he  was,  is  ipso  facto  dissolved,  and  he  is 
incapable  of  the  functions  of  a  partner  in  trade  (?}•     The  effects 
of  his  delinquency  are  extremely  severe  upon  his  copartner,  as 
upon  the  outlawry  or  attainder  of  one,  all  the  partnership  effects 
become  vested  in  the  crown.     The  share  of  the  partner  oudawed 
or  attainted  is  in  the  first  place  forfeited  to  the  crown,  whereby, 
if  the  king  were  capable  of  being  so,  he  would  become  joint 
tenant,  or  tenant  in  common  of  the  partnership  efiects  with  the 
other  partners;  but  as  this  would  be  inconsistent  with  the  dignity 

(1)  Croft  V.  Pyke,   3  P.  Wms.      '  (4)  2  Ves.  265. 

182.    2  £q.  Ca.  Ab.  397.    pL  12.  (5)  l.Mer.566.;  and  see  1  Stra. 

462.     1.18.  433.    2  Ves.  265. 

(2)  17  Ves.  520.    Watson,  368.  (6)  1  Mer.  539.  569. ;   see  3 
(3)  Watson,  368.    3  Ves.  566.  Ves.  279. 

573.     1  Mer.  530.  (7)  Watson,  377. 
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of  the  monarch,  he  is  stricdy  entitled  to  the  whole  (!)•  But 
this  right  of  the  crown  is  seldom  enforced  either  against  ere-' 
ditors  or  deserving  partners. 

9«  By  batik-  We  shall  now  consider  how  a  partnership  may  be  dissolved, 

^^^^'  ist,  by  the  bankruptcy  of  the  whole  partnership  concern ;  2d,  by 

the  bankruptcy  of  one  or  more  of  its  members  only ;  and  in  this 
investigation  will  be  endeavoured  to  be  pointed  out  the  conse- 
quences and  effects  attendant  on  these  causes  of  dissolution. 

Bankruptcy  of         The  bankruptcy  of  the  whole  partnership,  or  of  an  individual 
whole  partner,     ^j^^ber,  is  of  itself  a  dissolution  of  the  partnership  (2),  as  all 

the  effects  and  funds  are  seized  with  which  trade  could  be  car- 
ried on,  and  no  act  afterwards  done  by  one  partner  will  bind 
the  others  (3).  All  the  partnei's  may  become  bankrupt  together, 
or  one  only  may  become  so,  while  the  others  remain  solvent. 
Partners  who  have  committed  acts  of  bankruptcy  are  liable  either 
to  a  joint  commission  against  them  all,  or  to  separate  commis* 
sions  against  each  individually  (4).  A  joint  commission  can* 
not  be  supported,  unless  each  of  the  partners  has  committed  an 
act  of  bankruptcy,  and  each  partner  must  be  found  a  bank- 
rupt (5).  A  joint  and  separate  commission,  however,  cannot  be 
taken  out  and  subsist  together  in  point  of  law  (6),  but  a  separate 
commission  may  be  superseded,  and  a  joint  one  issued  and  sup- 
ported, if  for  the  advantage  of  the  estate,  and  the  latter  can  be 
fairly  issued  and  supported  (7) ;  and  a  creditor  ought  not,  unless 
under  peculiar  circumstances,  to  issue  at  the  same  time  separate 
commissions  against  each  member  of  the  firm,  instead  of  a  joint 
commission  against  all  the  members  (8).     A  joint  commission 

^^ — -m-t T-M—     n-M-iM  -  -  -- • — 

(1)  Watson,  377.  2Bla.Com.  252.138.  Davie8,.43L  81\iunt. 
409.    Fitzh.  Abr.    I.  Dette,  38.     170. 

Plowd.    243.      Cro.  Eliz.  263.  (7)  6  Ves.  484.     16  Ves.  237. 

Fmch,  178.     Co.  Lit.  30.  476.  1  Beames,  6^1.    But  in  ge- 

(2)  4  Price,  1 64.  neral     the     petitioning    creditor 

(3)  10  East,  418.  426»  7.  under  a  neparate  commission  is 

(4)  CuUen,  B.  L.  book  5.  c.  1.  not  bound  to  supersede  his  com- 
s.  1.     Wutson,  243.  mission  because  a  joint  commission 

(5)  Beasley  v.  Beasley,  1  Atk.  has  issued ;  as  to  payment  of  costs 
97.  Cooke,  7.  As  to  what  on  superseding  a  commission,  see 
amounts  to  an  act  of  bankruptcy  1  Mont,  on  Part.  1 13. ;  and  as  to 
by  a  partner,  see  5  Ves.  676.  superseding  commissions  in  ge- 
8  T.R.I  40.  17  Ves.  200.  1  Mon-  neral,  see  1  Mont,  on  Part.  114,5. 
tague  on  Part.  143.  4  Moore,  (8)  1  Beames,  160.  1  Atk.  252. 
126.  322.  15  Vfs.  115.  539.     16  Ves.  237. 

{6]  2  P.  Wms.  499.      1  Atk.     476. 
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must  indude  all  the  ostensible  members  of  the  firm  ( 1 ) ;  when  the 
title  of  the  firm  has  the  general  word  *'  company, ''  the  creditor 
ought  to  ascertain  the  members  who  constitute  the  partner- 
ship (9).  A  joint  commission  cannot  be  supported  against  the 
whole  firm,  or  against  the  other  partners,  where  one  of  the  part- 
ners u  an  infant  (3),  or  a  lunatic  (4)9  or  an  uncertificated  bank- 
rapt  (5) ;  subject  to  the  latter  doctrine  a  joint  commission  may 
be  supported  against  all  the  partners,  excluding  or  including  a 
dormant  partner  (6) ;  but  it  must  appear  that  a  partner,  if  omitted, 
was  really  a  secret  and  dormant  partner,  for  if  there  were  any 
means  of  knowing  his  connection  with  the  partnership,  his  omis- 
sion will  be  fiital ;  and  it  has  been  held  that  when  the  title  of 
a  firm  has  the  general  word  **  company, ''  the  creditor  ought  to 
ascertain  the  members  who  constitute  die  partnership  (7).  The 
assignment  imder  a  joint  commission  passes  all  the  joint  property 
and  the  sq>arate  property  of  each  partner,  and  after  assign- 
ment no  property  of  any  kind  remains  in  the  bankrupts,  but 
all  they  had  a  right  to  up  to  the  time  of  the  bankruptcy  passes 
to  the  assignees  (8) ;  the  assignees,  however,  are  not  entitled 
to  goods  fiurly  consigned  by  one  of  the  firm  when  solvent,  after 
an  act  of  bankruptcy  unknown  to  him  committed  by  his  part- 
ner (9).  Under  a  joint  commission  of  bankruptcy  against  part- 
ners, the  assignees,  who  must  be  joint  creditors  (10),  are  to  keep 
distinct  accounts  of  the  joint  and  separate  estates  of  the  bank- 
rupts ;  the  joint  property  of  all  the  partners,  and  the  separate 
property  of  each,  both  pass  under  the  same  commission  (11),  but 
they  do  not  form  the  same  ftind,  and  are  not  to  be  applied  to  the 
same  purposes.  At  law  the  separate  creditor  of  a  pai'tner  may 
take  either  the  separate  property  of  his  debtor,  or  his  debtor's 
share  in  the  joint  property,  or  both  if  necessary;  and  a  creditor 
of  the  partnership  may  take  the  whole  joint  property,  or  the 
whole  separate  property  of  any  one  partner.     Under  a  commis- 


(1)  Cooke,  7.  Willes.  474.  (7)  Watson,  248.  ,6Ve8. 434. 
4  Ves.  163.  5  Ves.  424.  6  Ves.  (8)  Exparte  Cooke,  2  P.  Wrns. 
434.    3  T.  R.  799.  500.     1  Atk.  98.     4  Burr.  21 74. 

(2)  6  Ves.  434.  1  Bos.  &  Pul.  539. 

(3)  4  Ves.  163.  6  Ves.  434.  (9)  Fox  v.  Haubury,  Cowp.  445. 
Id.  601.     1  Ves.  131.  4  Burr.  2174. 

•     (4)  6  Ves.  601.                     -  (10)  18  Ves.  70.    Rose,  321. 

(5)  15  Ves.  114.  (11)  As  to  what  fa  partnership 

(6)  5  Ves.  424.      6  Ves.  434.  property,  see  ante. 
4  Ves.  761.     17  Ve«5.  404. 
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sioO)  however,  the  property  seized,  whether  joint  or'  separate,  is 
no  longer  disposed  of  as  fX  law ;  but  &I]ing  immediately  und^r 
the  adminbtration  of  the  court  of  chancery,  the  e£Pects  are  sub- 
ject to  a  mode  of  distribution  amongst  the  different  classes  of  the 
creditors,  founded  as  well  upon  the  equity  of  that  court  as  upon 
the  general  intention  of  the  statutes,  that  all  creditors  should 
have  an  equal  satis&ction  (1).  It  has,  accordingly,  been  long^ 
established  as  a  rule  of  that  court,  that  where  there  are  different 
sets  of  creditors  each  estate  shall  be  applied  exclusively  in  the 
first  instance  to  the  payment  of  its  own  creditors,  the  joint  estate 
to  the  joint  creditors,  and  the  separate  to  the  separate;  and  that 
neither  the  joint  creditors  shall  come  upon  the  separate  estate, 
nor  the  separate  upon  the  joint,  but  only  upon  the  surplus  of 
each  that  shall  remain  after  each  has  fully  satisfied  its  own  cre- 
ditors respectively.  In  conformity  to  this  rule  of  distribution, 
separate  creditors  have  never  been  permitted  to  come  in  directly 
upon  the  joint  estate  with  the  joint  creditors;  but  as  theassign-r 
ment  under  a  joint  commission  is  of  the  whole  estate^  as  well  of 
the  separate  estate  of  each  partner  as  of  the  joint  estate  of  all 
the  partners,  separate  creditors  have  always  been  allowed  to 
prove  under  a  joint  commission,  for  the  purpose  of  receiving 
dividends  from  the  separate  estate  in  the  first  instance,  and  after- 
wards from  the  surplus  of  any  of  the  joint  estate,  after  the  joint 
creditors  are  satisfied.  The  commissioners  having  no  original 
authority  for  this  purpose,  a  special  order  was  given  in  every 
particular  case,  but  latterly  it  has  been  done  by  a  general  order, 
to  save  the  expence  and  delay  of  the  former  practice*  The  rule 
of  distribution  above  laid  down,  is  sufiiciently  clear  and  simple 
in  itself,  but  considprable  difficulties  have  arisen  in  applying  it ; 
as  the  separate  estate  may  be  more  than  sufficient  to  satisfy  ail 
the  primary  demands  upon  it,  while  the  joint  estate  amounts 
scarcely  to  any  thing,  or  vice  versa,  it  is  often  of  the  utmost  Im- 
portance to  determine  what  is  to  be  considered  joint  and  what 
separate  property,  and  what  are  to  be  considered  as  joint  and 
what  as  separate  debts.  Little  difficulty  occurs  with  respect  to 
the  nature  of  the  property  where  the  bankrupts  are  not,  at  the 
time  of  the  bankruptcy,  and  have  not  been  before,  connected 
with  any  other  firm ;  but  it  sometimes  happens  that  a  change 
has  taken  place  in  the  members  of  the  partnership,  or  that  there 
are  subordinate  and  distinct  partnerships  between  certain  of  the 

(1)  See  1  Mer.530. 
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members  of  the  principal  one.  To  adjust  the  clashing  interests 
and  dums  of  solvent  partners^  and  of  different  classes  of  cre- 
ditors, under  such  complicated  circumstances,  is  necessarily  a 
matter  of  much  nicety.  It  is  settled,  that  if  upon  a  dissolution 
of  partnership  one  partner  withdraws,  and  the  partnership 
effects  are  made  over  to  the  others,  who  continue  the  trade,  and 
against  whom  a  commission  of  bankruptcy  afterwards  issues,  all 
the  efiects  of  the  old  partnership  found  in  specie  amongst  the 
property  seized  under  the  commission,  vest  absolutely  in  the 
assignees ;  and  that,  though  there  be  outstanding  debts  ^f  the 
former  firm  unsatisfied,  these  effects  so  found  in  specie  will 
not  be  considered  as  the  joint  estate  of  the  former  firm,  either  for 
the  benefit  of  joint  creditors  or  the  partner  who  has  with* 
drawn.  (1) 

The  commissioners  in  a  joint  commission  may,  at  any  meet- 
ing for  the  proof  of  debts,  admit  the  proof  of  any  separate 
debt  (2) ;  one  partner  may  prove  a  debt  on  behalf  of  his  firm  (3), 
and  vote  in  the  choice  of  assignees  (4).     With  regard  to  joint  Proof  of  joint 
and  separate  debts,  it  may  be  laid  down  that  all  debts  arc  prove-  debuT""^^ 
able  against  the  joint  estate  for  which  the  partnership  is  liable. 
Although  this  was  never  doubted,  a  question  has  arisen  as  to  the 
law  .when  one  partner  is  at  the  same  time  liable  to  himself }  it  is 
settled,  however,  that  when  the  credit  has  been  joint,  the  creditor 
may  be  admitted  on  the  joint  estate,  notwithstanding  he  has  taken 
a  separate  security  (5).     Though  in  general  when  the  credit  is 
separate  the  debt  does  not  become  joint  from  a  subsequent  appli- 
cation of  the  funds  by  the  debtor  to  the  uses  of  the  partnership 
of  which  be  is  a  member,  yet  when  new  partners  are  admitted^ 
and  the  debts  of  the  old  firm  are,  with  the  consent  of  the  new 
partners,  acknowledged  to  be  debts  of  the  new  firm,  a  debt  of  the 
old  firm  may  be  proved  as  a  debt  of  the  new  firm  (6).     Where  ^^^^^ 
a  creditor  has  a  joint  and  separate  security,  either  by  the  same 
instrument  or  by  different  instruments,  he  must  elect  whether  he 

(I)  Watson,  262,3,4.     6Ves.  joint  debt,     see   Watson,    276. 

119.     Cowp.  117.      lOVes.  347.  5  Ves.  189.   Montague,  B.L.  625. 

^  (2)  1  Mont-onPart.  143.   1  Atk.  3  Bro.  265.    5  T.  R.  601.    3  Ves. 

67.    Davies,  373.  400.    7  Ves.  592.     8  Ves.  540. 

(3)  1  Mont.  130.  1  East,  53.     2  Hen.  Bla.  379. 

{4)  14  Ves.  597.  4  Ves.  163.     1  Gow.  C.  N.  P,  17. 

(5)  Watson,  274.    1  Atk.  225.;  (6)  1  Ves.  13K 
and  as  to  what  is  a  separate  or 
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Double  proof. 


will  proceed  against  the  joint  or  separate  estate  (1).  When  the 
creditor  has  elected,  and  there  is  a  surplus  from  the  estate  which 
he  has  rgected,  he  is  entitled  with  the  other  creditors  of  the  es- 
tate which  he  has  accepted,  to  his  share  of  the  surplus,  but  he  has 
not  any  preference  to  them  (2).  The  creditor  is  entitled  to  a 
sufficient  time  to  make  his  election  (3) ;  he  need  not  elect  till  a 
dividend  is  declared,  or  until  the  assignees  are  possessed  of  a 
fund  to  make  a  dividend  (4) ;  when  the  parties  were  assignees^ 
and  had  sufficient  funds  to  make  a  dividend,  they  were  ordered 
to  elect  in  a  fortnight  (5).  A  creditor  who  has  proved  against  the 
joint  estate  may  waive  his  proof,  and  prove  against  the  separate 
estate  (6).  In  some  cases  a  creditor  may  make  a  double  proof^ 
both  against  the  joint  and  separate  estate.  (7) 


Rights  between 
pertiien. 


Right  of  sepe- 
fate  creditors 
■gainst  joiot 
estate. 


One  partner  may  take  a  dividend  in  a  commission  against  his 
partner  when  there  is  not  any  competition  with  the  joint  or  sepa- 
rate creditors,  but  not  otherwise  (8) ;  when  there  are  different 
and  distinct  firms,  consisting  partly  of  the  same  members,  and 
one  firm  is  solvent  and  the  other  bankrupt,  it  seems  that  the 
solvent  firm  cannot  take  a  dividend  against  the  bankrupt  firm, 
in  competition  with  the  joint  creditors  (9).  If  afler  pay- 
ment of  the  joint  and  separate  creditors,  there  is  a  surplus  upon 
a  separate  estate,  which  is  indebted  to  the  partners,  the  separate 
creditors  are  entitled  to  interest  from  the  date  of  the  commission, 
before  any  dividend  can  be  received  by  the  partners  (10) ;  if  the 
surplus  of  the  joint  estate  is  not  sufficient  to  pay  all  that  is  due 
from  one  partner  to  the  other  partner,  the  partner  is  entided  to 
a  dividend  with  the  separate  creditors  (11).^  Separate  creditors 
cannot  take  a  dividend  from  the  joint  estate  in  competition  with  the 
joint  creditors  (12),  but  tliey  might  if  the  funds  of  the  partner  were 
fraudulently  taken  from  bis  separate  estate  to  increase  the  joint 


(1)  3P.Wms.  405.  1  Atk.  98. 
Cooke,  249.  2  Bro.  596.  9Ves. 
223.107.  15Ves.4.  Eose,  159. 
1  Mont,  on  Part.  123. 

(2)  10  Ves.  107.  8  Ves.  540. 
Bed  vide  3  P.  Wms.  405. 

(3)  3  P.  Wms.  405.  1  Atk. 
98. 

(4)  Id.    Cooke,  250. 

(5)  Cooke,  250. 

(6)  1  Mont,  on  Part.  125.  and 
cases  there  cited. 


(7)  1  Mont,  on  Part.  127.  and 
cases  there  cited. 

(8)  17  Ves.  521.  1  Mont.  137. 
9  Ves.  589. 

(9)  1  Rose,  305.  qu.  If  they 
can  against  separate  creditors. 
1  Mont.  137.    Rose,  69. 

(10)  9  Ves.  588. 

(11)  17  Ves.  116. 

(12)  1  Mont.  132.  and  cases 
there  cited. 
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property  (1).  So  joint  creditors  cannot  take  a  dividend  from  the  ^H^^  of  joint 
separate  estate  in  competition  with  separate  creditors  (2).  When  Mpame'eiltate. 
there  are  difierent  and  distinct  firms,  consisting  partly  of  the  same  flights  lemeea 
members,  and  one  of  these  firms  is  indebted  to  the  other,  and  both  there  are  di^ 
firms  become  bankrupts,  proof  may  be  made  for  such  debt  as  if  the  ^^^"^^^  ^""** 
deaUngs  had  been  between  strangers;  but  the  firms  must  be  distinct 
to  admit  such  proofs  (3).  When  there  have  been  different  partner- 
ships, and  a  joint  commission  against  the  firm,  including  all  the 
partners,  the  creditors  of  each  of  the  firms,  and  of  each  partner, 
must  be  (Miid  out  of  the  respective  funds  belonging  to  the  estate 
which  they  have  trusted,  and  the  surplus,  if  any,  of  either  of  the 
estates,  must  be  applied  to  some  .  deficient  fund  (4*).  When 
there  is  a  surplus  upon  the  joint  estate,  aPter  payment  of  all  the 
joint  creditors,  the  separate  creditors  of  each  partner  have  a  lien 
upon  his  interest  for  the  surplus  (5).  If  the  deficiency  upon  a 
joint  estate  is  supplied  by  a  surplus  from  the  separate  estate, 
the  joint  creditors  are  entitled  to  interest  out  of  such  sur- 
plus from  the  date  of  the  commission  (6) ;  when  there  is  a  suf-* 
plus  upon  the  separate  estate,  and  a  deficiency  upon  the  joint 
estate,  such  surplus  must  be  carried  to  tlie  joint  estate  in  pre* 
ference  to  payment  to  the  separate  creditors  of  any  interest  firom 
the  date  of  the  commission  (?)•  If  there  is  any  surplus  upon  a 
separate  estate,  which  is  indebted  to  the  joint  estate,  the  separate 
creditors  are  entitled  to  interest  from  the  date  of  the  commission, 
before  any  dividend  can  be  received  by  the  joint  creditors  upon 
aach  debt  (8).  One  partner,  without  consulting  the  other  mem- 
bers of  the  firm,  may  sign  •  a  bankrupt's  certificate,  either 
during  the  continuance  of  the  partnership,  or  after  dissolution, 
upon  8  debt  proved  during  the  partnerahip  (9).  The  certificate 
under  a  joint  or  a  separate  commission  discharges  the  bankrupt 
fix>m  all  his  debu  both  joint  and  separate  (10).  The  certificate  of 
one  partner  does  not  discharge  the  other  from  any  joint  debt  (11). 


(1)1  Rose,  438.  Montague  on        (6)  9  Ves.  588. 
P.  132.  1  Atk.  225.  (7)  Cook,  199.     9  Ves.  590. 

(2)  Cooke,  562.  564.     1  Ves.        (8)  9  Ves.  588. 
166.    1  Atk.  224.  (9)  1  Mont.  131. 

(3)  11  Ves.  414.    Davics,  467.        (10)  3  P.  Wms.  23.  I  Atk.  67. 
.i  Atk.  133.    9  Ves.  35.     3  Ves.  Davies,  431,     Fitz.  281.     Stn. 

SS8.         T  1143. 

4)  2  Bro.  15.     Cooke,  538.        (11)  2  Ch.  Ca.  149.     1  Mont. 

743.    8  Ves.  540.  on   Purt.   131..    aud  cas^s  there 

(S)  17  Ves.  117  cited. 
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the  oommiMMXK 
•gaunt  whom  a 
.^  :am  ckanoeUor  will  order  the 
.jM.  a  che  gneltey  as  the  s^Mrate  oer- 
VodBT  a  joint  oonmiifisioii  a  partnar 
tha  one  in  reapect  of  his  joint  and 
I  .ii»  ^fwate  estate  (2).     It  seem  diat 
.  ^  .t>  'jtt  Joint  creditor^  and  an  inaaSocDC 
.  ^-aie  <\  I  wiliH  I,  will  not  entitle  die  banknipt  Ip 
.    .:  m  a  joint  conunisston  the  separate  i  n  diUw  i 
.<uiU  aod  the  joint  creditors  have  been  paid 
.^:>  .a  the  pound,  bnt  the  estates  of  the  partners 
^M  in  diftroit  proportions  to  nmke  theie  payments^ 
.L  must  be  divided  between  them  according  to  the 
.  u»  Hiiich  die  surplus  of  eadi^  their  sqMurate  estates^ 
w  .e:»pecuve  moieties  of  their  joint  estates,  have  contri- 
1  :o  the  payment  of  their  joint  debts  (4).     If  a  conmiission 
.  against  a  firm,  where  <Mie  of  the  partners  is  dead  at  the 
.V.  ot  issuing,  it  is  said  to  be  void(5) }  but  the  commission  does 
.  w  abate  by  the  death  of  one  of  the  partners  after  the  bank* 
upccy  has  been  found. 

Sometimes  it  happens  that  one  partner  only  commits  an  aet  ef 
bankruptcy,  while  the  others  remain  perfecdy  solvent^  m  that 
through  the  infancy  or  lunacy  of  one  of  several  partners,  a  joint 
commission  against  the  firm  cannot  be  sustained,  in  sach  casea 
a  separate  commission  must  be  sued  oat  against  each  of  the 
bankrupt  partners.     The  trading  and  act  of  bankruptcy  wiU  be 
the  same  as  in  ordinary  cases  (6).     A  joint  debt  firom  a  firm 
will  support  a  separate  commission  against  either  of  the  part- 
ners (7),  but  no  partner  can  support  a  commission  against  his 
copartner,  unless  there  has  been  a  settlement  or  balance  of 
accounts,  or  the  partnership  has  been  determined,  and  the  sol- 
Tent  partner  has  paid  all  the  debts  (8) ;  but  a  partner,  hy  suing 
.out  a  commission  against  his  copartner,  finequently  incurs  many 

(1)  fixpurte  Currie,  10  Ves.51.  Pan.  147. 

(2)  Kxparte  Bate.  1  Bro.  453.  (7)  4  Price's  Rep.  164.  Davies. 

(3)  Kxparte  Siilcs.  1  Alk.  208.  4fie.    VTOJes.  467.      1  Atk.  13S. 

(4)  1  Bro.  453.  9.Ves.  35.    3  Ves.  238. 

(5)  1  Atk.  97.    5  Ves.  295.  (8)  Exparte  Noah's  MSS.      1 

(6)  Aa  to  what  amouiiu  to  the  Mont,  on  Pim.  147.     1  Ves.  S38.. 
act  of  bankruptcY.  see  1  Moat,  oa 
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dtsadvanUi^es  (1).     A  joint  creditori  nrho  is  not  the  petttioning 
creditor,  cannot^  without  the  lord  cbi^icellor's  ordefy  prove  under 
m  tcfxarite  coikKinission,  unless  there  is  not^uij  joint  estate,  or  a 
aolnenc  partner  (2);  but  the  petitioningcreditor  may  prove  under 
a  separate  <x>Biinission^  without  any  order  (3).    A  joint  creditor 
may  prove  under  a  separate  commission,  without  any  order,  if 
there  is  not  any  joint  estate,  or  a  solvent  partner  (4).     The  proof 
of  a  joint  creditor  cannot  be  rejected,  because  there  was  a  solvent 
partner  after  the  issuing  of  the  commission,  if  he  is  insolvent 
vIkd  the  proof  is  tendered  (5).    If  a  solvent  partner  pay  part- 
nefsbip  debts  after  a  commission  has  issued  against  his  partnen^ 
it  seems  that  such  payments  may  be  proved  by  him  under  the 
commission  (6).     The  electors  of  the  assignees  are  the  separate 
creditorsy  and  the  petitioning  creditor,  whether  joint  or  separate, 
and  when  there  is  not  any  joint  estate,  or  a  solvent  partner,  . 
etery  joint  creditor  is  entitled  to  vote  (7)«    Joint  creditors  can- 
not ^?ote»  when  there  is  only  one  separate  creditor,  and  large 
joint  property  (8).     If  a  separata  commission  be  issued  on  the 
petition  of  a  joijit  creditor,  and  there  is  but  one  trifling  separate 
iAtf  the  joint  creditors,  upon  payment  of  the  separate  creditors^ 
add  conaeot  of  the  petitioning  creditor,  may  prove^  for  the  pur- 
pose of  vodng  in  the  choice  of  assignees  (9).    The  lord  chan* 
eeflor  has  reused  to  vacate  a  choice  of'assignees^  made  by  joint 
eveditors  under  a  separate  commission,  when  they  applied  and 
wcM  admitted  to  prove  as  separate  creditors  (10) ;  in  some  cases, 
repteseatatives  have  been  appointed  to  attend  to  the  interests  of 
the  joint  creators  (11).     By  a  separate  commission  against  a 
partner  (12),  all  the  effects  and  funds  of  that  partner  are  seized 
wilii  wbiefa  the  partnership  trade  or  concern  cau  be  carried  on, 
and  the  partnership  is  dissolved,  and  by  the  act  of  bankruptcy, 
ail  that  an  individual  member  does  is  avoided,  and  the  joint  te- 
nant/ between  him  and  the  other  partner  ceases ;  and  the  disso- 
ludon,  it  seems,  has  relation  to  the  act  of  bankruptcy  (13). 


(t)  4  Price,  164. 

(2)  1  Mont.   148.,  and  cases 
there  cited. 

(3)  9  Ves.  349.     14  VeS.  604. 
17  Ve$.  250. 

(4)  1  Mont,  on  Fart.  Hi. 

(5)  Ibid.    ■ 

(6)  49'Geo.3.  c.iei.9.9. 

(7)  5  Ves.  349.     14  Ves.  602. 


17  Ves.250.     18  Ves.  70. 

(8)  1 1  Ves.  603. 

(9)  9  Ves.  35. 

(10)  Rose,  315. 

(11)  Rose,  266.     17  Ves.  230. 

18  Ves.  70 

(12)  4  Price,  164.    1  Mont.  91. 

(13)  Cowp.  448.   4  Burr.  21 74. 
Watson,  302.    5  Ves.  29S. 
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Doubts  have  been  entertained  as  to  the  consequences  with  re- 
spect to  the  solvent  partner  of  a  joint  creditor  issuing  a  separate 
commission  (1).  The  proof  of  a  joint  debt,  under  a  separate 
commission,  does  not  discharge  the  solvent  partner  (2)  ;^  if  to 
enable  a  joint  creditor,  who  has  proved  under  a  separate  com- 
mission, to  recover  from  the  solvent  partners,  it  is  necessary  to 
join  the  bankrupt  in  the  action,  the  creditor  must  indemnify  the 
bankrupt  against  all  the  expences  of  the  action,  and  cannot  take 
advantage  of  the  judgment  against  him  :  courts  of  common  law 
will  not  allow  a  nolle  prosequi  to  be  entered  against  tlie  bank- 
rupt (3).  The  assignment  under  a  separate  commission  passes 
all  the  property  of  the  bankrupt,  that  is,  all  his  separate  property, 
and  all  his  interest  in  the  joint  property  (4) ;  the  interest  of  the 
solvent  partner  is  not  affected  by  the  bankruptcy  (5),  the  as- 
signees are  tenants  in  common  with  him  from  the  time  of  the 
act  of  bankruptcy  (6)  of  an  undivided  share  of  the  partnership 
property,  subject  to  the  rights  of  such  partner,  and  the  account 
to  be  taken  between  them  as  partners  (7) •  But  this  equitable 
interest  of  the  assignees  in  the  partnership  property  is  more  ex- 
tensive than  the  equity  of  a  tenant  in  common,  where  there  is 
no  bankruptcy  (8).  If,  indeed,  the  solvent  partner  is  abroad,  the 
whole  estate  is  administered  in  bankruptcy  (9) ;  and  in  a  separate 
commission,  where  all  the  joint  property  is  seized  by  the  as- 
signees, and  the  solvent  partner  is  dead,  they  may  be  compelled 
by  bill  to  divide,  not  only  a  moiety,  but  the  whole  of  the  joint 
effects  amongst  the  joint  creditors  (10).  If  one  partner  advance 
part  of  his  share  of  the  expence  of  an  adventure,  and  give  his 
notes  for  the  remainder,  which  are  not  due  till  after  his  bank- 
ruptcy, the  assignees  are  entitled  to  his  full  share  of  the  profiu 


(1)  1  Mont,  on  Part.  160. 
j(2)  49Geo.3.  c.  I2).8. 14. 
<3)  1  Beames.  347.   Rose,  460. 

(4)  Anon.  3  Salk.61.  Horsey's 
case,  3  P.  Wms.  23. .  Doug).  627. 
J  Bro.576.  2Bro.5.  1  B08.& 
Pul.  539.  1  Atk.  185.  1  Taunt. 
319. 

(5)  3SHlk.6).     12 Mod. 446. 

(6)  1  Mont.  91.  Waison,  302. 
Cowp.448.  4  Burr.  2174.  5  Ves. 
295. 

(7)  12  Mod.  446.  Cowp.'449. 
1 1  Ves.  78.  8 1 .  85.  1 7  Ves.  294. 
J  t>n,  367.     4  Burr.  2174-     2 


Vern.  293.  1  Ves.  232.  4  Vet. 
396.  3  Vern.  293.  Davies,  371. 
6  Ves.  127.  The  assignees  and 
solvent  partner  must  join  in  action 
to  recover  properly.  10  East* 
425.  2  T.  R.  282.  1  Campb. 
279. 

(8)  Barker  v.  Goodair.  1 1  Ves. 

85.  ]  Mont,  on  Part.  154. 

(9)  Barker  v.  Goodair,  1 1  Ves. 

86.  1  Ve8.  236. 

(10)  Hankey  v.  Garret,  1  Ves. 
236.  3Bro.  459.  10  Ves.  98. 
3  Ves.  400. 
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of  the  adventure  (1).     If  property  be  left  in  the  possession  of  a 
bankrupt  partner  at  the  time  of  the  bankruptcy,  the  assignees 
may  take  the  whole  property,  and  sell  it,  and  though  the  as- 
signees  cannot  trade  in  new  adventures  with  the  solvent  partners, 
yet  ID  some  cases  they  may  do  so,  with  the  consent  of  the  cre- 
ditors and  the  bankrupt;  but  in  both  these  cases,  the  solvent 
partner  is  entitled  to  an  account  of  the  profits  (2).     The  obli- 
gation to  settle  the  partnership  accounts  is  not  more  imperative 
upon  the  assignees  than  upon  the  solvent  partner  (3),  though 
indeed  the  assignees  may,   by  petition  or  bill  in  chancer^',  be 
compelled  to  keep  distinct  accounts  of  the  separate  and  joint 
estate  (4),  so,  on  the  other  hand,  the  assignees  are  entitled  to  an 
account,  and  to  a  participation  of  subsequent  profits,  made  by 
the  solvent  partners,  trading  with  the  capital  at  the  time  of  the 
bankruptcy  or  aftenvards  (5) ;  but  the  assignees,  it  seems^  by  filing 
a  bill  for   an  account  of  profits  made  by  the  solvent  partners 
after  the  bankruptcy,  make, themselves  personally  responsible  for 
losses  (6).     When  there  is  joint  estates,  or  a  solvent  partner  in 
£ngland^  no  joint  creditor,  except  the  petitioning  creditor,  is  en- 
titled to  a  dividend  from  the  separate  estate,  until  there  has  been 
an  inquiry  of  the  sum  forthcoming  from  the  joint  estate  (7).  The 
certificate  under  a  separate  commission  discharges  the  bankrupt 
from  all  his  separate  and  from  all  his  joint  debts  (8),  but  it  does 
not  discharge  or  affect  the  solvent  partner  (9).     If,  under  a  se- 
parate commission,  the  joint  estate  pay  part  of  the  bankrupt's 
debts,  and  the  separate  estate  the  remainder,  the  bankrupt  is 
not  entitled  to  any  allowance  (10).  The  allowance  to  a  bankrupt 
under  a  separate  commission  is  the  same  as  in  ordinary  cases. 
If  a  commission  describe  the  bankrupt  incorrectly,  where  such 
description  is  not  essential,  and  may  be  injurious,  the  cJiancellor 
will  not  supersede  the  commission,  if  there  is  not  any  malice  in 
the  proceeding,  nor  will  he  suffer  any  alteration  to  be  niade  in 

the  description  (II).     Upon  the  superseding  of  a  joint  or  separate 

^^— '~™™-"*— ~-^— ^— ^—       — ^^^— 1— ^— — — »— -^^■^^— ^  ■     .  ■     ■■.■■■  — ^^, 

(1)  Smith  V.  De  Silva,  Cowp.  (6)  Id.  ibid. 
469.  (7)  3  Ves.  238. 

(2)  Crawshay V.Collins,  16Ves.  (8)  3  P.  Wins.  23.  1  Atk.  67. 
21S.  IJacob  «c  W.  267.  Smith  Davies,  431.  Fitz.  281.  Stra. 
T.  Stokes,  1  East,  369.  1 143. 

(3)  Crawshay  v. Collins,  15  Ves.  (9)  10  Ann.  c.  15.  s.  3. 

218.  (10)  Exparte Farlow, Rose, 42^. 

(4)  Coolte,  B.L.  244.  (11)  9  Ves.  207.    5  Ves.  29i. 

(5)  Crawshay  V.Collins,  15  Ves.  2  Beames,  29. 
229. 
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oommission  of  bankruptcy,  the  partnersbip  revives,  and  is  in  the 
same  state  as  if  the  commission  never  existed,  and  (be  parties 
against  whom  it  was  directed  are  restored  to  all  the  rights  they 
enjoyed  before  it  was  suecf  forth.  (1) 

8.  By  raanbge.        The  effect  of  the  marriage  of  a  feme  sole  partner  has  never 

been  expressly  decided  upon,  but  it  would  be  probably  held  to 
operate  as  a  dissolution  of  partnership.  However  women  are  not 
unfrequently  entitled  to  shares  in  banking-houses  and  otiier  mer- 
cantile concerns,  under  positive  covenants ;  when  this  happens^ 
their  husbands  are  entitled  to  such  shares,  and  become  partners 
in  their  stead.  (2) 

Remedies  of  At  law  one  partner  or  tenant  in  commoi?  cannot  in  general 

l«rciienuit«rje.  ^^^  j^j^  copartner  or  cotenant   in  any  action  in  form  ex  co»- 

,tractu{S)y'  but  most  proceed  by  actipn  of  account  (4),  or  by 
bill  in  equity;  a  rule  founded  on  the  nature  of  the  situation  of 
the  parties,  the  difficulty  at  law  of  adjusting  complicated  ac- 
counts between  them,  and  the  propriety  arising  from  the  con- 
fidence reposed  by  the  parties  iu  each  other  of  their  being 
examined  upon  oath,  which  can  only  be  effected  in  a  court  of 
equity  (5).  Therefore  one  partner  cannot  at  law  recover  a  sum 
of  money  received  by  the  other  on  account  of  the  firm,  unless  oa 
a  balance  struck  that  sum  is  found  to  be  due  to  him  (6);  or  if 
one  of  two  or  more  partners  expressly  covenant  or  agree  to  ac- 
count, &c.  and  neglect  to  do  so,  an  action  may  be  supported  by 
the  others  (7) ;  and  if  an  account  be  stated,  and  one  partner 
expressly  promise  to  pay  the  balance  appearing  to  be  due  to  the 
other,  the  latter  may  sue  at  law  (8).  So  one  joint  contractor 
who  pays  for  another  the  whole,  or  a  particular  part,  which  the 
contractor  had  engaged  to  pay,  may  recover  it  from  the  latter  aa 
money  paid  to  his  use  (9).  In  the  case,  however,  of  a  general 
unsettled  account  between  partners,  one  who  has  been  compelled 


(1)  Watson,  357. 

(2)  Watson,  384. 

(3)  2T.R.  478.  2Bo8.&Pul. 
124.  4  East,  144.  4  £sp.  Rep. 
182.  2  Marsh.  31 9. 324.  6Taant. 
597.  2  Moore,  393.  A  party  can 
never  be  plaintiff  and  defendant 
also.     2  Marsh,  319.  324. 

(4)  Bac.  Abr.    tit.  Account. 
WiUe*.  208. 


(5)  1  Chitty  on  Plead.  27. 

(6)  2  T.  R.  478. 

(7)  2T.R.  482.    7  Mod.  116. 
13  East,  8.  538. 

(8)  Ibid. 

(9)  6  Taunt.  289.  1  Mafsb. 
Rep.  603.  1  East,  29.  13  East,  7 
8  T.  R.  614.  Roll.  Abr.  tit.  Ad. 
Bur  ]e  Case,  pi.  31 .  3  Campb.  1 68 . 
2BI.  947.    5Ves.792. 
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to  XMiy  the  whole  of  a  ereditor'g  demand,  cannot  sue  his  copartner 
at  law  (1),  but  must  resort  to  a  court  of  equity  (2).    In  tlie 
case  of  a  personal  chattel,  or  of  trees  severed  from  the  land, 
if  one  of  two  or  more  joint  tenants  or  tenlmts  in  common,  by  the 
sale  thereof  convert  the  thing  into  money,  the  joint  interest  is 
determined,  and  each  hath  a  separate  interest  for  a  sum  certain^ 
and  may  support  money  had  and  received  against  the  other  (S); 
and  one  partner  may  maintain  an  action  for  money  had  and 
received  against  the  other  partner,  for  money  received  to  the 
teparate  use  of  the  former,  and  wrongfully  carried  to  the  part- 
nership acoonnt  (4) ;  and  a  partner  may  recover  money  paid  to. 
his  copartner  for  the  purpose  of  being  paid  over  as  the  plaintiff's 
liquidated  share  of  a  debt  to  their  joint  creditor,  if  it  be  not  so 
applied,    and  the  plaintiff  be  obliged  to  pay  such  joint  cre- 
ditor (5).     So  one  of  several  sureties  in  a  bond,  who  has  been 
obliged  to  pay  more  than  his  proportion,  may  recover  against 
any  one  of  the  others  his  proportion  of  the  money  paid  under 
the  bond  (6).     And  an  action  at  law  is  sustainable  to  recover  a 
cootrfbotion  in  the  nature  of  general  avera^,  by  one  shipper  of 
goods  against  another  (7) ;  and  unless  there  be  a  partnership^ 
one  of  several  parties  interested  in  profits  may,  in  general,  pro* 
ceed  at  law  i^ainst  a  person  who  has  received  his  share ;  thus, 
if  a  sailor  engage  in  a  whaling  voyage,  and  is  to  receive  a  cer* 
tun  proportion  of  the  profits  of  the  voyage  in  lieu  of  wages^ 
when  die  cargo  is  sold,  he  may  maintain  an  action  for  his  wagea 
against  lihe  captain,  and  shall  not  be  considered  as  a  partner  (8)>. 
and  when  the  agreement   between  two  does  not  constitute  a 
partnership  as  between  themselves,  but  only  an  agreement  in 
fiivonr  of  one^  as  a  compensation  for  trouble  and  credit,  he  may 
sne  the  other,  though  as  between  third  persons  both  might  be 
Itisble  as  partners  (9).     One  partner   cannot   maintain   trover 
against  his  companion  for  partnership  property  in  possession^ 
bat  he  may,  if  the  latter  destroy  tiie  partnership  property.  (10) 


(1)  I  Stark.  78. 9    8T.R.  186.  (7)  3  Campb.  480.      1  £ut, 

(2)  S  Ves.  792.    1  East,  20.  220*    4  Taunt.  123. 

(3)  Willee,    209.       8  T.  R.  (8)  4  Esp.  Rep.  182. 
186.  (9)  4E8St,  144. 

(4)  2  T.  R.  476.  ( 1 0)  BuL  N.  F.  34.  4  East,  1 2h 

(5)  I  East*  20.    6  TsunU  269.  Barton  v.  Williams,  5  Bam.  &  Aid. 

(6)  2  Bos.  &  Pal.   268.  270.  401. 
8T.R.614.    2T.R.100. 
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Bill  in  t^nHy  ^e  most  advisable  course  to  be  adopted,  where  one  partner 

DBS  reason  to  complain  of  another  concerning  pecuniary  trans- 
actions^ is  to  file  a  bill  praying  a  discovery,  and  that  the  de- 
fendant may  account  (1),  and  it  is  not  necessary  that  in  the  same 
bill  he  should  pray  a  dissolution  (2).     The  court  will  in  general 
decree  an  account  to  be  given :  the  defendant  may  plead  in  bar 
an  account  stated,  which   must  shew  that  the  account  was  in 
writing,  or  at  least   must  set  forth  the  balance;  if  error  or 
fraud  are  charged,  they  must  be  denied  by  the  pleas,  as  wdl  as 
by  way  of  answer;  and  if  neither  error  nor  fraud  is  charged,  the 
.   defendant  must  by  the  plea  aver  that  the  stated  account  is  just 
and  true,  to  the  bestof  hys  knowledge  and  belief  (3).     Where 
persons  have  mutual  dealings,  signing  the  account  is  not  neces- 
sary to  make  it  a  stated  one ;  keeping  it  any  length  of  time  with- 
out making  an  objection  will  bind  the  person  to  whom  it  is 
8ent(4<).     Among  merchants  it  is  looked  upon  as  an  allowance 
of  an  account  current,  if  the  merchant  that  receives  it  does  not 
object  against  it   by  the  second  or  third  post  (5).     Though 
length  of  time  is  no  bar  between  merchant  and  merchant  whilst 
their  accounts  are  going  on,  yet  dealings  having  ceased  many 
years  between  them,  and  after  disputes,  there  having  been  an 
acquiescence  till  the  death  of  one  them,  the  court  of  chancery  will 
not  decree  an  account  with  the  survivor,  but  leave  the  plaintiff 
to  his  remedy  at  law  (6).     A  partner  prayiqg  a  bill  for  a  disco- 
very and   an  account  must  appear  in  court  without  making 
any  illegal  or  improper  claims  upon  the  defendant ;  and  there- 
fore if  one  partner  borrows  money  out  of  the  general  partner- 
ship trade,  his  own  share  shall  be  answerable  for  it,  and  he  shall 
not  be  permitted  to  come  into  equity  and  pray  an  account,  with- 
out making  satisfaction  for  the  debt  (?)•     Besides  filing  a  bill  for 

I  an  account,  the  plaintiff  may  pray  ibr  a  dissolution  of  the  part- 

nership (8) ;  and  where  his  copartner  is  embezzling  the  part- 
nership effects,  he  may  obtain  an  injunction  against  his  acts. 


(1)  Watson,  409.    2Atk.570.  (4)  Willis  v.  Jemagan,  2  Atk, 
See  3  Mer.  2Q7.    As  to  jurisdic-  252. 

tion  in  equity  over  corpomtions  in  (5)  Watson,  411.  2  Vero.  276. 

this  respect  as  relating  to  injured  (6)  2  Veni.  276.    Watson,  4 12. 

members,  see  17  Ve».  524.  (7)  Abr.  Eq.  Ca.  9  Trin.  1728. 

(2)  Harrison   v.  Armitage,    4  Watson,  411. 
Mad.  143.  (8)  See  post. 

(3)  Mitford's  Pleadings,  208. 
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and  the  appointment  of  a  receiver^  although  the  court  will  not 

appoint  a  receiver  of  the  effects  of  a  subsisting  partnership, 

unless  on  the  grossest  abuses  of  some  of  the  partners  (1).     So  Reference  !• 

partners   may    settle   their  disputes    by   agreement   amongst 

themselves,  as  by  reference  to  an  arbitrator,  and  a  court  of 

equi^  Will  consider  his  award  as  finaU  and  will  not  disturb  it, 

unless  some  specific  and  peculiar  objections  are  made  to  it  (2) ; 

but  a  covenant  or  agreement  to  refer  to  arbitration  is  no  bar  to 

any  proceeding  at  law  or  in  equity  by  one  partner  against  the 

other  (3). 

In  actions  against  strangers  those  who  were  partners  in  Remedies  of 
the  contract    at    the   time    of   entering   into   it  should  join  ttrangert,d\\T\\\t 
as  plaintiffi;  as  all  contracts  by  and  with  partners  are  joint,  existence  of  ih« 
It  follows  that  m   actions  of  contract  all   the  members  of  a  cfnuraa. 
mercantile    house  should   be   included    as    parties  (4).      And 
dormant    partners    may    be    made    plaintiffs    in    a    suit  (5), 
thou^  not  necessarily  so  (6) ;  but  a  dormant  partner  cannot  be 
joined,  if  his  apparent  and  ostensible  partner  represented  him- 
self as  the  sole  contractor  (7) ;  and  nominal  partners  need  not 
be  joined,  if  they  really  had  no  interest  in  the  concern,  unless 
the  defendant's  rights  would  be  affected  (8).  Infants  must  join  in 
actions  brought  by  their  partners  (9),  though  they  cannot  be 
jointly  sued  with  others  (10).     It  is  seldom  that  one  can  suffer  a 
tort  as  a  partner  (1 1).     However,  where  an  injury  hds  accrued  to 
the    partnership  effects,    all    the    partners    should    regularly 
join.  (12) 

In  an  action  on  a  contract  all  the  persons  who  were  osten-  R«"edietof 
sibiy   partners    at    the   time   of  entering    into   the   contract  ptrcnen,  durng 


(1)  Oliver  v.  Hamiltoo»  2  Anstr. 
453.  1  Jacob  &  Walker's  Rep. 
252..  589. 

(-2 )  2  Anstr.  519.  2  Atk.  395. 
501.    3  Atk.  529.  644. 

(3)  1  Wils.  129.  2  Bos.  & 
FtaL131.  2Ves.jun.  129.  8T.R. 
139. 

(4)  1  Montague,  59.  Watson, 
419.  2  T.  R.  282.  1  Esp.  182. 
J  East,  497.  1  Taunt.  7.  2 
Campb.  190. 

(5)  4  Baru.  &  Aid.  437.  I  Mars. 
246.  Godb.  90.  2  Taunt.  324. 
6  Vcs.  438. 


(6)  2  Taunt.  324.  2  Esp.  468. 
7T.R.361.n. 

(7)  IMaule&S.249.  2Moore» 
153. 

(8)  3  Esp.  238.  1 4  East,  2 1 0. 
5  Esp.  199.  2  Caropb.  302. 
1  Stark.  25.  250.      1  Marsh.  246. 

(9)  14  East,  210.,  hut  he  must 
sue  by  prochein  amy.  2  Saund. 
212. 

(10)  4  Taunt.  468. 

(11)  Watson,  423.  Cro.  Car. 
513.    3  Bob.  &  Pul.  150. 

(12)  5  Vin.  Abr.  59.  pi.  21. 
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tustenceof       .mast  in  general  be  joined  (1),   and  any  agreement   amoBgafc 
coDOvct.  '^         ^^^^  other  as  to  whicb  shall  be  liable,   will  have  no  e£bct 

upon  a  third  party;   there  may  be^  however,  in  some  caaes^. 
a  change  of  credit  by  agreement  between  the  parties,  so  as  to 
transfer  the  liability  from  the  original  contraoting  party  to  one 
only  of  the  firm  (2).     Dormant  partners  (8),  and  mere  nominai 
partners  (4),   need  not  be  made  defendants  in  a  suit  or  bill, 
either  at  law  or  in  equity.     An  infant  partner  should  not  be 
joined  {5\  but  a  bankrupt  partner  at  the  time  of  entering  inta 
the  contract,  though  he  has  obtained  his  certificate,  most  be 
joined  (6).     If  several  partners  jointly  commit  a  tof-t^  the  plain- 
tiff has  his  election  to  sue  all  or  any  of  the  members,  because  a 
tort  is,  in  its  nature,  the  separate  act  of  each  individual ;  but  if  in 
legal  consideration  several  parties  cannot  concur  in  the  act  com- 
plained of,  the  action  must  necessarily  be  against  them  separately 
and  not  jointly  (7).     When  an  action  is  brought  in  case,  where 
in  fact  the  ground  of  complaint  is  merely  for  the  nonfeasance 
of  a  contract,  all  the  parties  to  the  contract  must  be  included  (8). 
In    an  action  against  all  the    partners,  no  difficulty  arises  in 
taking  their  property  under  an  execution,  for  the  whole  of  the 
partnership  effects  may  be  seized  and  sold,  as  if  they  were  the 
sole  property  of  one  defendant.     Where  there  is  execution 
against  one  of  two  partners,  the  sheriff  must  seize  all  the  goods,, 
because  the  moieties  are  undivided ;  for  if  he  seize  but  a  moiety, 
and  sell  that,  the  other  will  have  a  right  to  a  moiety  of  that 
moiety,  but  he  must  seize  the  whole  and  sell  a  moiety  thereof 

(1)  1  Mont.  65.    7  T.  R.  257.     6  Vcs.  438. 

Skiu.  278.    3  Lev.  258.     Carth.  (4)  2  Campb.  302.     14  East, 

58.    tf  T.  R.  369.  210.    1  Stark.  25.    1  NUnt.  246. 

(2)  1  New  Rep.  124.  131.     4  (5)  3  £sp.  76.     1  Wiis.  89.    4 
Esp.  91,  2.     5  £sp.  Rep.  122.  Taunt.  468. 

8T.  R.  451.     3  East,  147.     2  (6)    2  Maule  &  &  23.  444. 

Campb.  99. ;  see  instances  of  this,  6  TaunL  1 79.     4  Taunt.  326.  t 

and  of  a  new  firm  adopting  a  debt  see  post. 

of  an  old  firm,  and  thereb]^  be-  (7)  As  to  who  may  be  Joined  aa 
coming  liable.  1  Mont,  on  B.  L.  defendants  in  general  in  this  re- 
el 9,  620.  spect,  see  1  Cbitty  on  Plead.  76.  ' 

(3)  17Ves.412.  19Ve9.294.  78.  Watson,  424.  Bunb.  223- 
458.  3  Ves.  &  B.  126.  3  Price,  5  Burr.  2611.  5  T.  R.  649. 
538.  1  Stark.  338. 272.  4  Maule  (8)  12  East,  454.  2  New  Rep. 
&  S.  475.  7  T.  R.  361.  6  Ves.  454.  12  East,  89.  S.  C. ;  and  see 
438.  ace.  1  Marsh.  246.  cont. ;  2  New  Rep.  365.  6  T.  R.  369^ 
but  they  mu$t  be  really  dormant,  3  Bast,  62.  Ansell  v.  Waterhouse» 
and  if  a  party  might  have  disco-  lClHttyonFlead.78.n.b.2Cb.Pr. 
vered  him,  he  must  be  joined.  Rep.  1.  3Brod.8c  B.  54.  }d.l71. 
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undivided,  and  the  vendee  will  be  tenant  in  common  with  the  other 
{Mortner  (1).  Upon  the  execution  of  a  separate  creditor  against 
the  partnership  efiects,  he  must  render  an  account  (2).  Under 
circumstances,  however,  courts  of  equity  will  relieve  against  an 
execution  upon  the  partnership  effects ;  for  they  consider  that  the 
interest  of  each  partner  therein  is  only  what  remains  after  the 
partnership  accounts  are  taken,  and  as  the  creditor  cannot  be 
entitled  to  any  more  than  what  his  debtor  possessed,  an  account 
must  be  taken  before  the  fruits  of  an  execution  upon  the  partner* 
ship  effects  can  be  reaped  (3).  Upon  a  separate  judgment  against 
a  dormant  partner,  whose  interest  is  confined  to  the  profits,  but 
does  not  extend  to  the  capital,  it  seems  that  the  creditor  cannot 
issue  execution  against  the  effects  of  the  partnership,  subject  to 
an  account  (4).  But  it  is  in  equity  only  that  relief  can  be  ob- 
tained. In  such  cases  a  court  of  law  has  no  right  to  restrain  an  exe- 
cution against  partnership  effects,  or  to  direct  an  inquiry  into  the 
accounts  of  the  interest  of  the  partner  who  i»  sued  (5),  though 
it  may  inquire  into  any  abuse  of  its  process  (6)«  Thejpartner- 
ship  effects  may  be  seized  and  sold  under  mesne  as  well  as  final 
(7). 


The  rules  of  law  as  to  joining  dormant  and  other  partners  Remedies  in 
in  an  action  at  law,  apply  to  proceedings  in  equity.     In  a  bill  JJnnenT*"*' 
ag^nstone  partner  for  a  jointdemand,  where  the  other  partner  is, 
from  beiQg  out  of  the  kingdom,  notamenable  to  thecourt,tbe  part* 
uer  before  the  court  is  liable  for  the  whole  demand  (8).  If  a  bill  be 
filttd  against  two  partners,  of  whom  one  is  abroad,  and  the  de- 
•fiMKlaDt  in  £n  j^d  admit  that  he  is  agent  of  the  partner  abroad, 
•erFicie  of  the  xubpcena  upon  the  partner  in  England,  or  upon 
his  clerk  in  court,  will,  upon  motion,  be  ordered  to  be  good 
servioe  (9).  If  one  of  two  joint  owners  of  a  cargo  deposit  port  of 
the  cai^go  with  a  fiictor  to  sell,  and  hold  a  m<ne^  of  the  proceeds 
for  a  separate  creditor  of  such  joint  owner,  and  the  creditor  file 
a  bill  for  the  proceeds  of  such  moiety  against  such  joint  owner 

i\)  1  Salk.  392.     1  Show.  173.  17  Ves.  201. 
2  U.  Raym.  871.    Dongl.  650.        (4)  17  Ves.  404. 
2  Bku  947.     1  Ves.  239.    4  Ves.         (.5)  3  Bos.  &  Pul.  298. 
396.    17  Ves.  201.    3Bos.&PuK        (6)  Comb.  217.    Dpugl^^O. 
289.     1  East,  367.    2  Surk.  218.        (7)  3  Bos.  h  Ptd.  254, 

(3)  17  Ves.  407.  (8)  2  Atk.  510.     }  Mpnt.  09 

(3)  Watson,  100.    4  Ves.  396.  Part.  80.     1  Ves.  416. 
Cewp.  445.    3  Bos.  &  PuL  289.        (9)  Bunb.  107. 
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and  factor,  it' is  not  necessary  to  make  the  other  joint  owner 
a  defendant  (1). 


Remedies  in 
case  ot  death  of 
panner. 


As  between  partners  themselves  and  the  representatfves  of 
the  decea&ed  partner,  the  same  remedies  as  have  been  pointed 
out  to  be  pursued  whilst  the  partnership  contract  exists,  will 
be  found  here  applicable  (2).  When  one  or  more  part- 
ners having  a  joint  legal  interest  in  the  contract  dies,  an  action 
against  third  parties  must  be  brought  in  the  name  of  the  survivor, 
and  the  executor  or  administrator  of  the  deceased  cannot  be 
joined,  neither  can  he  sue  separately,  though  the  deceased  alone 
might  be  entitled  to  the  beneficial  interest  in  the  contract;  and 
the  executor  must  resort  to  a  court  of  equity  to  obtain  from  the 
survivor  the  testator's  share  of  the  sum  recovered  (S).  In  the 
case  of  a  joint  contract,  if  one  of  the  parties  die,  his  executor  or 
administrator  is  at  law  discharged  from  liability,  and  the  sur- 
vivor alone  can  be  sued  (4),  but  in  equity  the  executor  of  the 
deceased  partner  is  liable,  unless  in  some  instances  of  a  moiety  (9), 
and  if  the  contract  were  several,  or  joint  and  several,  the  execu- 
tor of  the  deceased  may  be  sued  at  law  in  a  separate  action  (6) ;  . 
but  he  cannot  be  sued  jointly  with  the  survivor,  because  one  is 
to  be  charged  de  bonis  testatoris^  and  the  other  de  bonis  pro* 
priis  (7).  When  the  surviving  party  dies^  his  executor  or 
•administrator  is  to  be  made  defendant  (8). 


Remedies  ia  esse       If  one  of  Several  partners  who  have  a  joint  cause  of  action 

^^'     become  a  bankrupt,  the  solvent  partners  must  sue  jointly  with 

the  assignees  (9).     If  one  of  several  contracting  parties  against 


(1)  1  Ves.  417.   16Ves.  321. 

(2)  Ante  262.,  see  3  Mer.  297. 

(3)  I  East,  497.  Salk.  444. 
Lrd.  Raym.  340.  Com.  Dig.  Mer- 
chants, D.  Vin.  Abr.  Partner,  D. 
1  Show.  188.  Comb.  474.  Carth. 
J  70. 

(4)  2  Marsh.  Bep.  302.  6 
Taunt.  587.  Bac.  Abr.  Obliga- 
tion, 5  vol.  D  4.  Vin.  Abr.  Ob- 
ligation, B20.  Carth.  105.  2 
Burr.  1 1 96.  Toller,  277.  This 
rule  is  as  to  the  personalty,  but  not 
as  to  the  realty.  2Saund.  51. 
n.  4.     Tidd's  Prac.  5  ed.  1074. 


1  Barn.  8c  Aid.  31.      1  Chitty  on 
Plead.  40.  ;  and  see  5  East, '261. 

(5)  2  Veni.  277.  3  Ves.  399. 
2Ve8.  106.  Bac.  Abr,  Obliga* 
tion,  7  vol. 

(6)  2  Burr.  1190. 

{7)  Carth.  171.      2  Lev.  228. 

2  Vin.  Abr.  €7.  70. 

(8)  3  Brod.  &  B.  302.  9  Co. 
89  a.  3  Bla.  Com.  302.  1  Coml 
on  Contr.  &28.  1  Barn.  &  Aid. 
31. 

(9)  10  East,  418.  12  Mod. 
446.     8T.  R;140. 
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whom  tbere  is  a  cause  of  action  upon  a  joint  contract,  becomes 
bankrupt,  the  action  must  be  brought  jointly  against  the  solvent 
partner  and  the  bankrupt  (J).  There  are  few  peculiarities  to 
be  remarked  in  proceedings  rn  courts  of  equity  where  partners 
are  either  plaint iffi  or  defendants ;  in  such  cases  the  bill,  answer, 
&c.  are  much  the  same  as  when  there  is  only  one  individual  on 
each  side;  all  the  parties,  however,  ought  to  sue  and  be  sued, 
and  a  plea  of  want  of  parties  goes  both  to  discovery  and  relief 
where  relief  is  prayed,  though  the  want  of  parties  is  no  otjec- 
tion  to  a  bill  for  discovery  merely.  (2) 

(1)    2  Maule  &  S.    23     444.  (2)    Mitford   Pleadini^,    220. 

1  Wis.  89.    As  to  liability  of  as-  Bunb.  J07-      2  Aik.    510.      \^ 

signees  of  bankrupt,  see  post,  tit.  Ves.  321. 
Baokniptcy. 
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CHAP.  V, 

Of  Contracts  qfMamfacture^  Sale^  Wi^rrmity^  Esckange^ 

Loanj  S^^ 

Ik  the  preceding  chapters  we  have  considered  the  law  rekalve 
to  contracts  in  general,  and  how  they  are  afiiscted  by  the  staiiq> 
acts,  and  by  the  intervention  of  agents,  fiictors,  brokers,  and 
partners.  In  the  present  chapter  we  will  consider  a  few  of  the 
principal  contracts  which  are  most  frequently  entered  into  be« 
tween  individuals,  such  as  contracts  of  manufacture,  sale,  (its 
incident,  warranty),  exchange,  and  loan,  and  their  incidents. 

I.  Contnctt  of  With  respect  to  contracts  of  Manufacture,  we  in  the  last 
"*"  *^""'  volume  (1),  in  alphabetical  order,  examined  the  public  regula- 
tions affecting  each  manufacturer  and  their  servants,  in  general 
and  in  particular.  We  have  now  only  to  consider  the  law  as  it 
affects  contracts  between  the  manufacturer  and  third  persons; 
*  of  this  description  are  all  contracts  by  which  any  manufacturer 
is  employed  by  another  to  construct  a  commodity  not  already 
made,  and  the  latter  engages  to  pay  himi  a  remuneration  for  so 
doing.  This  is  the  species  of  contract  which  in  the  civil  law  is 
described  by  the  term/ado  tddes  (2) ;  contracts  of  this  nature, 
we  shall  find,  are  in  some  respects  governed  by  different  rules 
to  those  affecting  contracts  of  sale,  and  therefore  they  require 
distinct  consideration. 

A  contract  of  manufacture  need  not,  like  a  contract  of  sale^ 
be  reduced  into  writing,  or  be  signed  by  the  party  to  be 
charged  therewith,  as  the  statute  against  frauds  only  affects 
contracts  of  sale  of  goods  (3).  Therefore,  where  a  person 
verbally  bespoke  a  chariot,  which  he  refused  to  take  when 
it  was  made,  it  was  held  that  the  statute  against  frauds  did  not 
affect  the  bargain,  which  was  a  mere  executory  contract  for  the 
making  of  a  commodity.  So,  when  an  agreement  of  manu&cture 
is  reduced  into  writing  and  signed,  it  must,  if  it  exceed  in  value 

(1)  Ante  vol  2.  eh.  13.  p.  271        (2)  1  Taunt.  320.  2  Blac  445* 
to  440.  (3)  29  Car.  2.  ch.  3.  sect.  4, 
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jf  80,  be  lUmped  as  an  agreemeoty  because  the  exemption  in  the 
Monp  scats  is  only  m  favour  of  contracts  for  or  relating  to  tke 
aale  of  goods, .  and  this  is  a  contract  of  manufacture  ( 1 ).  How- 
ever, to  Cake  the  case  out  (^  the  17th  section  of  the  statute  against 
firaudsy  the  contract  must  be  bond  JUe  a  bargain  to  manufac- 
twrtf  an4  fi>r  labour  or  cartiagej  which  must  form  at  least  one 
of  the  principal  ingredients  of  the  bargain,  and  not  for  the  mere 
mieofan  article,  thoogh  not  then  in  existence;  and  therefore 
where  a  verbal  contract  was  entered  into  by  the  plaiotiffi,  wjio 
were  millers,  for  the  sale  of  a  quantity  of  flour,  which  at  the 
time  was  not  prepared,  or  in  a  state  capable  of  immediate  de- 
liveryj  it  was  held  that  this  was  within  the  statute,  as  relating 
to  the  aale  of  goods  (2).  So  if  the  contract  is  not  to  be  com- 
pleted within  a  year  after  it  is  made,  or  if  it  be  intended  to 
charge  a  sure^,  then,  under  the  4th  section  of  tlie  statute  against 
frauds^  it  must  be  reduced  into  writing.  (S) 

In  contracts  of  manufacture  there  is  an  implied  warranty  that 
the  article  shall  be  saleable,  though  in  contracts  of  sale  there 
moat  in  general  be  an  express  warranty  (4).  If  the  article  to  be 
maBofiKrtured  be  not  made  pursuant  to  the  contract,  the  party 
orderiog  it  is  not  bound  to  accept  or  pay  any  thrag  for  it  i  and 
it  has  been  held,  that  where  a  builder  undertakes  a  work,  of 
specified  dimensions  and  materials,  and  deviates  from  the  spe- 
cification, he  cannot  recover  either  upon  the  agreement  or  the 
guoHtum  voldatU  (5).  But  if  the  party  waive  the  objection,  or 
accept  the  commodity  in  its  incomplete  shape,  or  encourage 
the  maBafiu:turer  to  proceed  after  he  has  broken  the  contract, 
Chen  a  &ir  remuneration  f6r  the  work  done  is  recoverable  (6). 
If  a  party,  entiUed  under  a  contract  to  receive  a  profit  from 
another,  by  his  own  act  so  confounds  the  measure  of  that  which 
he  waa  to  receive,  that  it  can  no  longer  be  ascertained,  he  va- 
catea  Ins  whole  daim  (7)«  In  case  of  the  sale  of  a  distinct 
4Htick^  i^oQ  payment  of  the  whcrfe  price,  the  property  in  general 


h^itfsaM^ak 


(1)  3  East,  303.  (4)  4  Campb.  145.     6  Taunt. 

(2)  Gtrbtttt  T.  Watson,  5  Barn.  1 08.    2  Carapb.  39^1 .    3  Catt>|>b. 
•«L  A14.  613.      2  Hen.  Bla.    63.  286. 

3  M.  &  S.  178.    4  M.  &  S.  262.  (5)  3  Tawnf.  52. 

1   Taunt    320.      6  Tannc.    11.  (6)    1  Stark.    275.      6^  Tfcant. 

-4  Burr.  2101.  322.      I  Marsh,  581 .     4  Taunt. 

(3)  II  Bast,  142.     1  Bam.  &  745.    Peakc,  103.    Atiftt,  125. 
Aid.  7«.  {7)  2  Taunt.  WO. 
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vests  in  the  purchaser;  but  in  case  of  a  contract  of  manufacture 
it  is  otherwise,  and  if  a  person  contract  with  another  for  a 
chattel,  which  is  not  in  existence  at  the  time  of  the  contract^ 
though  he  pays  the  whole  value  in  advance^  and  the  other  pro- 
ceeds to  execute  the  order,  the  former  acquires  no  properly  in 
the  chattel  till  it  is  finished  and  delivered  to  him(l);  unless 
the  builder  treats  the  other  party  as  owner,  as  by  enabling  him 
to  register  in  his  own  name  a  ship,  which  the  builder  was  com- 
pleting for  him.  (2) 

II.  or  contracts       An  agreement  for  sale  and  purchase  is  a  contract  for  the  trans* 
chMe* ***** '^"'^   mutation  of  property  to  another,  in  consideration  of  a  sum  of 

money  actually  paid,  or  intended  to  be  so,  by  die  vendee;  and 
it  belongs  to  that  class  of  contracts,  termed  in  the  civil  law  do  tU 
des  (3) ;  and  when  such  a  bargain  is  made  for  any  specific  com- 
modity, set  apart  and  not  intermix^  with  other  goods,  the  pro- 
perty is  changed  immediately  upon  the  making  of  the  contract^ 
so  that,  upon  tender  of  the  price,  the  purchaser  has  a  right  to  the 
delivery  of  that  particular  article  (4) ;  whereas  in  the  case  of  a 
contract  to  manufacture  an  article,  we  have  seen  that  until  com- 
.  pleted  for  delivery  no  property  passes,  although  the  manufiicturer 
has  received  the  full  price  of  the  article  (5).  But  if  the  commodity 
aold  be  not  finished,  or  be  intermixed  and  not  separated  from 
the  bulk,  or  if  any  thing,  as  measuring  or  weighing,  remains  to 
be  done,  then  no  property  passes  by  the  bargain  till  the  article 
has  been  delivered  (6).  The  property  may  be  changed,  though 
no  actual  delivery  be  made  to,  or  possession  be  not  obtained  by 
the  vendee,  until  the  fulfilment  of  the  stipulated  terms  (7) ;  t)ms> 
if^  man  sell  his  horse  for  money,  though  he  may  keep  him  until 
he  is  paid,  yet  the  property  of  the  horse  is,  by  the  bargain,  veisted 
in  the  bargainor  or  buyer ;  so  that  if  he  presently  tender  the 
money  to  the  seller,  who  refuses  it,  he  may  take  the  horse,  or 
have  an  action  of  detinue  or  trover;  and  if  the  horse  die  in  the 
vendor's  stable  between  the  bargain  and  the  delivery,  still  he 
may  have  an  action  of  debt  for  the  money,  because  by  the  bar- 

(1)  ]  Taunt.  318.      2  Campb,  PuffendorflT,  J.  n.l.  5.  c.6.  s.2« 
240.    Ante,  126.  (4)  Com.  Dig.  uuBieDs,D.3. 

(2)  5  Barn.  &  Aid.  942.  1  Taunt.  320. 

(3)  See  Ross  on  Vendora  and        (5)  Ante  271,  2. 
Purchasers,  1— -4.    Long  on  Per-        (6)  5  Taunt.  176. 617.     1  Mas* 
•onal  Ftoperty,  1,  2.   Comyn  on  shall,  1.  2M.&S.397.  Ante  126. 
Coot.  210.     2  Bh.  Obm.  446.        (7)  Perk,  (  92.    Ro«,  1. 
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gpun  tlie  property  was  in  the  buyer  (1).     Bat  although  the  pro- 
perty is  booad  by  the  bargahi,  yet,  where  part  oF  the  money  only 
is  paid  by  way  cS  earnest  (2),  the  property  does  not  seem  to  be 
absobOAf  transferred;  for  if  the  party  giving  earnest  neglect  to 
complete  the  ocmtract  within  a  reasonable  time  after  request  made 
to  him  fi>r  .that  purpose,  the  bargain  is  dissolved,  and  the  vendor 
may  dispose  of  them  (3).    It  was  holden,  that  where  A.,  having 
proposed  to  sell  goods  to  B.,  gave  him  a  certain  time^  at  his  re- 
quest^  to  determine  whether  he  would  buy  them  or  not,  B. 
mtiun  the  time  determined  to  buy  diem,  and  gave  notice  thereof 
to  A.,  yet  A.  was  not  liable  to  an  acticm  for  not  delivering  them  ' 
because  B.,  was  not  bound  by  the  original  contract,  and  therefore 
there  was  no  consideration  to  bind  A.  (4) ;  but  that  doctrine 
has  been  considerably  qualified  by  modem  decisions,    which 
establish,  that  if  a  proposed  vendor  engage  by  letter  at  a  db- 
tance  to  give  a  time  to  a  proposed  purchaser,  to  decide  on  having 
a  Goramodify  at  a  named  price,  and  the  latter  by  letter  agrees 
to  the  price  within  the  time,  the  vendor  is  bound  by  the  bar- 
gain (5).     IG  on  an  agreement  for  the  purchase  of  goods,  the 
vendee  pay  the  whole  price  in  advance,  here  the  contract  is  exe- 
cuted by  him,  and  executory  by  the  vendor,  and  an  indefeasible 
property  in  the  thing  sold  vests  in  the  vendee  (6) ;  and  this  vir- 
tual change  of  proper^  nuiy  occur  where  the  parties  enter  into 
a  specud  contract  or  agreement,  which,  from  its  terms,  allows  the 
vendee  to  take  immediate  possession  of  the  thing  sold,  and  espe- 
.isially  in  those  contracts  where  a  day  is  appointed  for  the  pay- 
ment of  the  parcfaase  money,  and  in  these  cases  the  contract  is 
good  immediatdy,   and  an  action  lies  upon  it  by  the  vendee 
without  payment,  provided  he  be  solvent  (7) ;  but  in  this  case, 
to  vest  an  absolute  indefeasible  property,  the  thing  sold  must 
have  actually  come  to  the  hands  of  the  vendee,  for  otherwise  the 
vendor  has  a  right  to  stop  them  in  transitu^  upon  non-perform- 
ance of  the  contract  on  the  part  of  the  vendee,  or  his  insol- 
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(1)  Noy  s  Max.  c  42.    7  East, 

571. 

(2)  Whatever  sum  is  given  as 
earnest,  or  a  depoBit»  is  to  be 
lieefDed  part  of  the  price*  unless 
there  is  an  express  stipulation  to 
Ibe  contrary.    I  Sauna.  320. 

(3)  1  Salk.  113.  Bull.  N.  P. 
50.      6  Mod.    162.      Skin.  647. 

3.     2  Com.  pnCont,  213. 


Hob.  41.      10  Ed.  4.  10.      Sed 
vide  3  Campb.  426. 

(4)  3  T.  R.  653. 

(5)  16 East,  45.  IM.'&S.  21. 
1  Barn.  &  Aid.  681. 

(6)  10  U.  7.  8  a.  14  H.  8.  20  a. 
2>yer,  30  a.  Bro.  Contract*  35. 
Kit.  181  a.  Noy's  Max.  c.  42. 
1  Taunt.  318.     1  Alk.  185. 

.    (7)  Dyer,  30  a. 
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vency  (!)•    If  credit  be  ^ven  by  the  vendor,  as  a  voluntary  act 

subsequent  to  and  not  making  any  part  of  the  original  contract, 
*  it  may  at  any  time  be  revoked  (2)  ;  though  if  the  vendor,  being 

entitled  to  demand  immediate  payment,  take  a  bill  payable  at  a 
>  fiiture  day,  he  cannot  commence  an  action  for  the  original  debt 

until  that  period  expires,  if  that  bill  is  a  valid  security.  (3) 

X^nditkaialiales.  It  frequendy  happens,  that  sales  are  completed  upon  condi- 
tions which  were  entered  into  prior  to  the  sale;  thus,  if  an  agree- 
ment be  made  for  the  sale  of  goods  upon  condition,  namely,  if 
he  like  or  dislike  them  upon  view,  when  he  first  has  seen  them, 
and  agreed  or  disagreed,  approved  or  disapproved  of  the  goods, 
the  bargain  is  then  complete  or  void,  though  he  afterwards  dis* 
agree  or  agree  to  the  contrary  (4) ;  bat  if  the  condition  be,  if  he 
like  or  dislike  th^  goods  at  such  a  day,  if  he  declare  his  liking 
or  dislike  before  the  day,  he  may  alter  it  at  the  day  (5);  so  if 
cattle  or|;oods-are  sold  and  delivered  upon  a  contract  that  the 
vendee  shall  «se  them  a  certain  time  on  trial,  the  vendee  may 
retain  them  the  whole  time  allowed,  even  though  he  shouU  have 
expressed  his  dislike  to  ihem  long  previous  to  the  expiration  of 
ihe  period  allowed  for  trial  (6).  Goods  are  often  delivered  by 
one  tradesman  to  another  upon  what  is  termed  a  contract  of 
sale  or  return ;  this  is  a -conditional  contract  for  the  payment  of 
die  price  of  the  goods,  unless  the  same  be  returned  in  a  reason- 
able time  (7) ;  and  until  that  has  elapsed,  the  vendee  has  no 
absolute  property  in  the  goods,  but  only  a  qualified  one  as 
bailee  (8) ;  though,  if  he  should  become  a  bankrupt,  if  he  was 
the  reputed  owner,  the  property  will  pass  to  the  assignees.  (9) 

Tarnofoomnet      In  genend,  no  particular  form  is  required  by  the  law  of  Eog- 

***'  land,  for  transferring  property  by  way  of  sale  from  one  person 

to  another ;  this  may  be  done,  either  by  a  formal  written  agree- 

(1)  See  po8t»  as  to  stof))page  in    639.    2  Campb.  327.     5  Taunt. 
transitu.  556.    3  Campb.  92. 

(2)  1  Eap.  430.  (5)    1    Rol.   Ab.  449.    1.  25. 

(3)  1  Esp.  5.  Peake,  56.       Noy'6  Max.   c.  42. 
t(4)  Bro.  Cont.  27.     1  Rol.  Ab.    See  4  Bam.  &  Aid.  387. 

449.  1.  22.    Com.  Dig.  tit.  Agree-  (6)  I  New  Rep.  257. 

ment,  A.  4.     Kit.  181.    Co.  Lit.  (7)  Peake,  56. 

206  b.     As  to  fulfilment  and  com-  (8)  Ross,  52,  3.    WiUes,  400. 

pletion  of  these  conditional  sales,  2  Campb.  83.    2  Taunt.  176. 

see  4  Campb.  251.      J  Burn.  &  (9)  2Campb.83.  2Tauot.l7G.; 

Aid.  681.   16  Bast,  45.   4  Campb.  but  see  8  Taunt.  76^ 
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ment  between  the  parties^  or  by  a  mere  verbal  contract,  subject 
indeed  to  snch  regulations  as  are  required  by  several  statutes, 
which  have  ftam  time  to  time  been  passed  by  the  legislature  (!)• 
The  most  important  of  these  statutes  are  the  statute  against 
fifands  and  the  regbtry  acts;  the  acts  regulating  the  sale  of 
woollen  and  linen  cloths;  the  sale  of  goods  under  a  distress; 
tbe  conveyance  of  bankrupt's  property  made  by  the  commission- 
ers to  the  assignees  (2) ;  and  the  sal^  of  copy-rights,  Sec. ;  but  we 
siwU  only  inquire  into  the  r^^Iations  laid  down  by  the  first  tW0| 
as  being  most  frequent  in  practice. 

Before  the  passing  of  the  statute  29  Can  2.  c.  3.  s.  17.  it  was  Of  tiie  ttttui^ 
scarcdy  ever  necessary  that  a  mercantile  contract  should  be  in  JgoS.  "'(%a, 
writing,  unless  in  the  case  of  bills  of  exchange;  but  so  many  ^^7*  ^ 
frauds  were  found  to  originate,  from  the  uncertainty  in  which  the 
want  of  written  evidence  involved  the  transactions  of  the  com- 
mercial world,  and  so  many  peijuries  were  committed,  in  order 
to  sustain  the  crude  and  half-formed  contracts  of  careless  per- 
sons, that  the  evil  at  length  attracted  the  notice  and  attention  of 
the  legislature,  who  thought  it  expedient  that  a  certain  class  of 
ixmtracts  and  agreements  should  be  reduced  into  writing,  and 
agned  by  the  party  to  be  charged  therewith  or  his  agent,  and 
acGOT^^gly  was  passed  this  celebrated  act,  intituled  ^*  An  Act 
for  Prevention  of  Frauds  and  Perjuries/'  known  by  the  name  of 
the  Statute  of  Frauds  (S),  There  are  only  two  sections  of  tiiis 
act  connected  with  mercantile  contracts,  viz.  the  4tb  and  17th> 
to  which  we  will  for  the  present  confine  our  attention.  The 
wcrds  of  die  4th  section  are  as  follows :  '*  1st,  T^at  no  action 
diall  be  brooght,  whereby  to  charge  any  executor  or  adminis- 
trator, upon  any  special  promise,  to  answer  damages  out  of  his 
oiwn  estate;  2d,  or  whereby  to  charge  th^  defendant  upon  any 
spcdal  promise  to  answer  for  the  debt|  de&ult,  or  miscarriages 
of  another  person ;  Sd,  or  to  charge  any  person  ppon  any  agree- 
ment made  upon  consideration  of  marriage ;  4th,  or  upon  any 

■■  '  '  .      I  I   ■     ,  .  1  I..     I  ,         m  p,y .' 

(1)  Seeante,  5»  &c.  as  to  the  IMiPg-    5TauQt.  558. 
form  of  contracts  in  general.  A  bill        {2)  )3£liz-c.  7.  IJacI.o.  15.. 
of  sale  or  lading  is  not  a  necessary        {3)  \%  to  the  diversity  of^pjnioii 

instrmnent  for  the  transfer  of  pro-  amo^g  the  Judges  and  oiher  learned 

pertjingoodscpnsignedtothepur-  and  eminent  persons  on  the  ge-r 

5  Taunt.  74.  And  the  pro-  neriil  ^erit  and  utility  of  this  act, 


perty  10  a  cargo  may  be  transferred,    see  Roberta  on  Statute  of  Fraad^i 
frithout    imbrsement  on  bill  of    preface,  xix  to  xzvii. 
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contract  or  sede  of  lands,  tenements^  or  heredftamnitSy  or  any 
interest  in  or  conceming  them ;  and  5th»  or  npoo  any  agree- 
ment that  is  not  to  be  performed  within  the  space  of  one  year 
from  the  makbg  thereof,  atden  the  agreement  iQisvi  vrttei  such 
action  tkdi  be  brought,  or  some  memorandumor  note  therecfi  ttaU 
be  in  writif^f  and  signed  by  the  party  to  be  barged  theremth, 
or  some  other  person  thereunto  ly  him  laa^Ufy  asMorized/*  The 
same  construction  prevails,  in  equity  as  at  law,  upon  the  statute 
against  frauds;  though,  in  equity,  part  performance  of  a  parol 
contract  will  in  some  cases  prevent  a  party  from  availing  Uonsdf 
of  that  statute.  (1) 

or  agreements         As  to  agreements  not  to  be  performed  mthin  a  year  from  ike 
luTnl^ba^wa.  time  of  making  thereof. — ^The  object  of  this  clause  is  to  repress 

peijury,  and  to  guard  against  the  setting  up  of  supposititious 
contracts,  by  the  imperfect  recoHection  of  witnesses,  or  by  per- 
'  jured  testimony,  after  the  lapse  of  a  year  (2).  This  clause,  re- 
lating to  every  species  of  contract,  only  affects  those  which  are 
executory,  and  where,  by  the  express  agreement  of  the  party^ 
the  act  is  not  to  be  performed  within  a  year  (S) ;  and  does  not 
extend  to  such  agreements  which  by  possibility,  and  in  the  con- 
templation  of  the  parties,  may  be  performed  within  the  year, 
though  the  contingency  on  which  they  depend  does  not  in  fact 
happen  within  the  time  (4) ;  or  to  such  agreements  which  do  not 
appear  upon  the  face  of  them  as  intended  to  be  completed  .after 
a  year.  In  deciding  this  distinction  the  whole  Xxsoxx  of  the  agree- 
ment and  the  intention  of  the  parties  must  be  considered.  (5) 


By  the  word  «<  performed''  in  this  clause  the  legislature  meant 
a  complete  and  not  a  partial  performance^  Hence,  if  it  appear 
tS  have  been  the  understanding  of  the  parties  to  a  contract  at 
the  time  of  entering  into  it,  that  it  was  not  to  be  completed 
within  a  year,  then  although  it  might  be,  and  in  fact  was  per- 
formed within  that  time,  it  is  within  the  clause,  and  cannot  be 
enforced,  unless  it  be  put  into  writing  (6).     We  now  come  to 


(1)  1  New  Rep.  11^.  1  Ves. 
jun.  333.  1  Schol.  &  Lef.  130. 
7  Ves-jun.  341.     II  East,  156. 

(2)  See  1  Lord  Raym.  316,  17. 

(3)  11  East,  155. 

.  (4)  1  Salk.  280.    Skinner,  353. 

(5)  Peter  v.  Comptou,  Skinner, 

353.  cited  by  Denison  in  Fenton 

5 


V.  Emblen,  3  Barr.  1281 .  Fenton 
V.  Emblen,  3  Burr.  1278.  1  Bh. 
Rep.  353.  S.  C.  Smith  t.  West- 
all,  LordRaym.  316,  17.  Frau* 
csu  V.  Foster,  Skin.  326. 

(6)  Bracegirdle  v.  Heaid,  1  Bam. 
&Ald.  722.  Boydell  v.  Drum- 
niond,  II  East,  142. 
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dbatpiKt  of  die  secdon  requinng  the  agreemeiity  or  some  me* 
noBHMlBm  or  note  thoreo^  to  be  in  writingi  for  as  there  is  gome 
dintiiifrinn  between  the  requisite  qualities  of  this  instrument  and 
that  nqnied  upon  oontracts  of  sale^  our  inquiries  into  theai 
both  mart  be  separate; 

The  words  ctf  this  aecdoB  are^  that  no  action  shall  be  brought  Of  the  nature  cf 
ID  soy  of  the  cases  therein  aramerated,  tmlesa  the  agreement  ttitutes  a  vtuuu 
upon  wbich  such  action  shall  be  brought,  or  some  memorandum  •p«<»»t- 
or  note  thereof  shall  be  in  writing  and  signed  by  the  party  to 
be  eharged  tiierewithj  or  some  other  person  thereunto  by  him 
lanrfiilly  authorized.  We  have  before  considered  what  are  the 
lecpiiaites  and  form  of  an  agreement  in  general.  (1)  A  strictly 
fonnal  agreement  is  complete  of  itself  without  the  ud  of  other 
instmmenta  to  prove  its  completion ;  but  there  are  agreem^ts 
which  are  ncgociated  by  eorreqpoodenee  in  writing  between  the 
partial^  and  these  have  fireqnendy  given  rise  to  questions  whether 
they  are  within  the  meaning  of  the  statute  of  frauds.  It  is  now 
settkd  that  a  letter,  if  it  speciQr  or  clearly  ascertain  the  terms  of 
the  contract  is  an  agreement  within  the  meaning  of  the  sta* 
tute  (S) ;  were  it  otherwise,  the  substance  of  die  contract  would 
be  the  aobject  of  verbal  testimony,  in  direct  opposition  to  the 
statute  of  frauds  (3).  A  letter  ascertaining  the  terms  of  the 
tlgreement  by  reference  to  another  document  containing  them  (4), 
thouj^  even  such  document  be  not  signed  (5),  or  referring  to 
somffthing  which  is  in  itself  certain,  as  to  the  custom  of  die 
country  in  sn  agreement  for  a  lease  (6),  will  satisfy  the  meaning 
€iihe  ststnte.  But  parol  evidence  cannot  be  received  to  ascer- 
Ubk  wiiat  is  referred  to,  the  subject  of  the  reference  not  being 
sofficiendy  certain  or  decided,  and  distinct  upon  the  fece  of  the 
docwneot  itself  (f).  This  rule^  requiring  certainty  in  the  speci- 
ficatioo  of  the  terms  of  the  agreement,  is  not,  in  equity,  construed 
with  inflexible  rigour;  and  where  a  curate  covenanted  to  build 
»  house  on  the  glebe  land,  without  specifying  the  time  when  it 


(1)  Ante,  pages  2  &3,  &o.  (3)  Roberts,  106. 

.  (2)  See  the  late  case  of  Ken-  (4)  3  Atic.   503.     Saundersou 

nedj  T.  Lee,  3Merivale,  441.  Sea-  v.  Jackson,  2  Bos.  &  Pul.  238. 

good  T.  Meale,  Yx.  Cb.  660.  Clerk  (5)  Tawney  v.  Crowther,  3  Iko. 

▼,  Wright,  1  Atic.  12.    Whaley  v.  P.C.  318. 

Bi«;eoal>  6  Bro.  P.  C.  45.     Eq.  (6)  1  Ves.  jun.  330. 

Ca-  Ab.  49^.     2  Vcrh.  322. ;  and  (7)  Brodic  v.  Piial,'  1  Vcs.  jun. 

seeMorris  v.  Stacey,  Holt,  C.N.  P.  326. 
153.     1  Ves.  ?97. 

T  S 
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should  be  trail V  nor  what  aort  of  a  house  it  was  to  bet  the  Lord 
Chancellor  observed^  that  as  it  was  designed  for  the  benefit  of 
the  churchf  and  it  could  be  specifically  performed^  it  ou^t^ 
aiid  he  decreed  a  convenient  house  to  be  built  (1).  It  is  not  ne* 
cessary  that  the  letter,  if  it  state  specifically  the  terms  of  the 
agreementi  should  pass  between  the  parties  to  the  contract.  If 
it  be  written  and  signed  by  the  party  to  be  charged  by  the  agree- 
ment, it  will  sometimes  be  sufficient,  even  though  written  to  a 
third  party  (2).  But  this  appears  to  be  only  in  cases  where  it  is 
written  for  the  direct  purpose  of  executing  the  treaty,  as  where  a 
roan  writes  to  his  agent,  desiring  him  to  fiilfil  it;  and  not  in 
cases  where  the  communication  is  made  as  a  mere  matter  of  in- 
telligence (3)  •  Instructions  to  counsel  to  prepare  writings  cannot 
be  received  as  evidence  of  an  agreement  within  the  statute  of 
frauds;  for  after  the  writings  are  drawA  ahd  engrossed^  either 
party  may  refuse  to  execute  them  (4)*  However,  if  an  instru- 
ment has  been  designed  for  a  tomplete  deed,  but  is  deprived  of 
its  specific  operation  by  the  omission  of  circumstances  requisite 
to  its  validity  as  a  deed,  or  by  a  change  in  the  relative  situation 
of  the  parties,  it  will  be  received  in  equity  as  an  agreement,  or 
as  evidence  of  an  agreement  (5).  With  respect  to  particulars  of 
sale,  it  has  been  well  observed,  that  the  courts  do  not  incline  to 
consider  a  particular^  or  list  of  articles  pr<^osed  for  sale,  as  an 
agreement  within  the  statute,  unless  it  have  an  additional  weight 
or  a  new  clmracter  imparted  to  it  by  the  adoption  and  confirmii- 
tion  of  the  parties ;  and  moreover,  certain  terms  and  stipulations 
as  to  quantity,  description,  and  price,  sufficient  to  render  it  con- 
vertible into  a  contract,  by  the  proper  authentication  of  it  as 
'  such.  A  particular  of  sale  (6)  usually  indeed  carries  upon  the 
f!ice  of  it  nothing  more  than  the  assent  and  privity  of  on^  of  the 
parties ;  to  be  efiectual,  an  agreement,  of  whatever  descriptiony 
ought  to  import  the  privity  and  consent  of  both^  and  therefore  a 
mere  entry  in  a  steward's  book  of  contracts  with  the  tenants  was 
not  allowed  to  be  evidence  in  itself  of  an  agreement  for  a  lease 
'      *  .■^.■.^-■.  -    .« ■,^^-^— — — ■- .  -  ■  —  _^ 

(1)  Allen  v.  Harding,  2  Eq.  Ca«  (4)  Per  Ld.  Ch.  Parker  in  Mon- 
17.  Morris v.Stacey,  Holt,C.N.P.,  tactite  v.  Maxwell,  1  P.  Wms.  619. 
and  Bateman  v«  Phillips,  15  ^East.         (5)  CaDnel  v.  Buckle*  2  P.  Wms. 

(2)  15  East,  272.  242. 

(3)  Wei  ford  v.  Beazeley,  3  Atk.  (6)  Cass  v.  Waterhouse»  Pr.  Ch. 
503.  Ayliffe  r.Tracey,  2  P.  Wms.  29.  Law  v.  Barber,  Anstr.  42&« 
64.     Seagood  v.  Meale,  Pr.  Ch.  Cooke  v.  Tombs*  Anst.  420* 

5(iO.    Roberts,  106. 
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belween  a  lord  and  tenant  (1).  So  a  mere  proposal  in  writing 
to  pay  the  debt  of  another  is  not  binding,  unless  the  creditor  acr 
cede  thereto  in  writing.  (2) 

It  is  not  only  necessary  to  take  a  case  out  of  the  statute  that  ^0^  consid** 
tbe  terms  of  the  agreement  be  set  forth,  but  it  is  also  indispen- 
sable that  the  consideration  upon  which  it  is  supported  as  a  good 
j^greement  at  common  law,  should  appear  in  writing  on  the 
&oe  of  tbe  agreement  (3);  it  being  held  that  the  consideration 
is  a  part  of  the  agreement,  and  that  an  instrument  cannot  be 
deemed  an  agreement  such  as  the  statute  requires,  when  only  a 
port  of  the  thing  agreed  is  set  forth  (4).  However  the  courts 
are  not  yezy  strict  as  to  the  terms  in  which  the  consideration  is 
eiqpresaed,  so  that  it  but  appear  sufficiently  on  the  face  of  the 
wilting.  (5) 

With  respect  to  the  signaiwre  to  the  agreement,  which  la  OfihetipuKon,. 
required  by  the  statute,  it  is  necessary  that  the  par^  should  ac- 
tually sign  his  name,  and  the  mere  identification  of  his  hand-  . 
writing  on  the  agreement  will  not  suffice ;  and  this  was  so  held  even 
where  the  party  wrote  all  the  agreement  himself  but  did  not  sign 
it  (6).  But,  as  we  have  before  seen,  the  identical  agreement  itself 
need  not  be  signed ;  for  if  a  letter  contains  all  the  terms,  and  de- 
scribes the  consideration  and  all  the  circumstances,  or  refers  to 
the  agreement,  so  that  by  the  contents  of  the  letter  it  can  be 
connected  and  identified  with  the  agreement,  that  letter,  which 
nol  only  is  not  a  signature,  but  is  the  last  of  all  things  that  can 
be  called  a  signing  the  agreen^ent,  is  a  writing  signed,  which 


(1)  Charlewood  v.  Duke  of  Bed- 
ford, 1  Atk.  497. 

(2)  Gaunt  v.  Hill,  1  SUrk.  10. 
See  1  M.  &  S.  557. 

(3)  An  **  agreement "  is  not  svr 
Dooynious  with  "  promise.''  Johu- 
son's  Diet.  tit.  Agreement. 

(4)  Wain  v.  Walters,  5  East, 
10.  Sheppard,  Touchstone,  85. 
Though  tiie  validity  of  the  deci- 
sion in  Wain  v.  Walters  has  been 
moch  questioned  and  disputed, 
it  is  now  finally  established  by  the 
case  of  Saunders  v.  Wakefield, 
4B«ni.  acAld.  595.;  and  see  AN 
MnaoQ  V.  Carter,  argued  after 
Mich.  Temi,  182 1 ,  ace.  PhiUipps 
V.  Bateman,  16  East,  370.      £x- 


parte  Minet,  14  Ves.  190.  Ex- 
parteGardiner,  15Ves.286«  Stadt 
V.  Lill,  9  Bast,  348.  Fpwle  v. 
Freeman,  9  Ves.  351.  Cotton  v. 
Lee,  2  Bro.  C.  Rep.  564.  Eger- 
ton  V.  Matthews,  6  East,  307. 
Goodman  v.  Chase,  1  Bam.  &  Aid. 
300. 

(5)  Stadt  v.  Lill,  9  East,  348. 
Morris  V.  Stacey,  Holt,  C.N.P.  153. 
Bateman  v.Philhps,  15  East,  272. 

(6)  Selby  v.  Selby,   3  Mcr.  2. 
Itheli  V.  Potter,  cited  in  Hawkins 
V.  Holmes,    1  P.  Wms.   770,  1*^ 
Bawdes  v.  Amhurst,  Pr.  Ch.  402< 
Stokes  V.  Moore,  ICoz,  P«  Wms.' 
771. 
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ascertaining  the  contents  of  the  agreement^  amounts  to  a  note 
or  memorandum  of  it»  and  therefore  satisfies  the  statole  (1).  It 
should  seem  that  the  mark  of  a  marksman,  or  the  printed  name 
of  a  party,  where  a  man  has  been  in  the  habit  of  printing  in< 
stead  of  writing  his  name,  or  signing  the  initials  of  a  name  (2),  is 
suflbaent;  and  on  this  ground  a  tradesman's  bill  of  parcds,  in 
which  the  vendor's  name  was  printed,  and  the  purchaser's  name 
written  by  the  vendor,  was  there  deemed  to  be,  though  not  the 
contract  itself  yet  a  sufficient  note  or  memorandum  in  writing 
of  the  contract  signed  by  the  party  (3).  It  was  once  a  question, 
whether  sealing  was  not  a  sufficient  signing,  but  it  is  now  decided 
It  is  not (4).  A  party  signing  an  agreement  9&  a  witne^  with 
the  knowledge  of  its  contents,  whidi  concerned  her  and  her  only 
to  perform,  is  considered  as  a  sufficient  adcnowledgment  and 
adoption  of  the  agreement  to  bring  it  within  the  statute  (5),  and 
parol  evidence  may  be  adduced  of  the  parties  knowledge  of  the 
contents  of  the  agreement. 

Signature  of  both       It  was  formerly  thought  necessary  that  both  parties  should 
parties.  ^j^^^  ^^  agreement,  but  it  is  now  sufficient  that  the  par^  only 

to  be  charged  should  sign  (6),  though  the  name  of  both  parties 
should  appear  on  the  agreement  (7) ;  and  where  a  bill  is  filed  for 
a  specific  performance  of  an  agreement,  signed  only  by  the  de- 
fendant, the  plaintiff  acquiesces,  by  his  application  for  relief, 
in  all  the  terms  of  the  instrument  which  are  required  to  be  per- 
formed by  him  (8) ;  th^  mere  proposition  to  enter  into  an  agree- 
ment to  pay  tlie  debt  of  another  must  be  acceded  to  by  the 
other  party  by  note  in  writing.  (9) 

The  PLACE  where  the  signature  is  made  is  not  of  any  essen- 
tial importance,  and  if  the  name  is  inserted  any  where  it  is  suf- 

( 1 )  Per  Lord  Chancellor  in  Coles    6.     1  Wils.  1 1 8.  S.  cj    Roberts^ 
V.  Trecothick.  9  Ves.  250.     Wei-     123. 

ford  y.  Beazeley,  3  Atk.  503.  Ken-        (6)  Whitchurch  v.  Biers,  2  Bk>. 

nedy  V.  Lee,  3Mer.  441.    2  Bos.  C.  C.    664.       Hatton    v.   Grey, 

^Pul.  238.  2Cha.Ca.  164.    Roberts,  124.' 

(2)  Fhillimore  v.  Barry,  1  Camp.         (7)     Champion    v.    Plummer, 
^13.  1  New  Rep.    252.      Cooper    v. 

(3)  Saundersou     v.    Jackson,    Smith,  15  East,  103.    Bgerton  ▼. 
2  Bos.  &Pul.  238.    Roberts,  125.    Matthews,  6  East,  307. 
Schneider  V.Morris,  2 M.  &S.  286.         (8)  Owen  v.  DaWes,  1  Ves.  82. 

(4)  Shepp.   Touch.   60.    c.  4.        (9)  Gaunt  v.  Hill,  1  Stark.  10. 
No-  5.        .  1  M.  &S.  557.  Symmons  v.  Want, 

(5)  Wcllord  V.  Bcazdey,  1  Ves.    2  Stark.  371. 


Ch.5.'}       Warrasnbf^  EnhangCf  Loan^  Sgc. 

fidcDt,  profided  it  is  intertod  with  a  view  to  give  andienlicity  to 
the  nhoie  JartmiMntt  and  not  as  applicable  to  particular  pur* 
potes;  aria  win  crnnmenciwgtiMis,  I  A.&of»&c.  domakethis 
my  lapt  mR^  Sdc,  and  lanitting  to  sabacribe  the  name,  waa  hdd 
wffidwdy  aigned  (!)•  So  a  letter,  commencnig,  Mr.  F.  preaenta 
kii  eonplinientay  &c.  waa  held  auiBcient(2).  An  auoticMeer'a 
wikiagdamnj  Mr.Stokesy  in  hiabook^  aatheparchaaer^iBaiA- 
oeDt(3).  Nor  doea  it  make  any  difioenoe,  if  a  par^  who  haa 
written  his  own  agreement,  beginning  it  with,  I  A«  B.,  &c«  leave 
aplaoe  at  the  bottom  for  hia  agnatore^  and  neglect  to  anbacribe 
liiBnarae.(4) 
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Widi  respect  to  the  qaestion,  who  may  be  ooosidered  aa  an  Of  the  Nsnasure 
ynt  within  the  meaning  of  thia  atatote?  we  shall  find  that  it  ia  ^^  "^^ 
gofened  by  the  aame  mlea  aa  thoae  existing  at  oommon  law; 
aad  that,  when  a  thiid  party  conatitoted  aa  agent  acta  within  the 
scope  of  hia  authority  committed  to  theni»  hia  principal  ia  eqnaHy 
bound  by  the  acta  of  audi  agent  aa  by  hia  own.  However^  aa 
there  are  a  fewdecisiona  peculiarly  relating  to  the  queatioii^  who 
is  an  agent  within  the  statute?  we  will  here  enumerate  theea. 
Sales  tranaacted  by  the  intervention  of  auctioneers  or  brokeci  are 
within  the  statute^  and  the  auctioneer  or  broker  ia  an  agent  of 
both  partiea;  therefore  any  memorandum  made  by  either  of 
a  bargun  is  a  anffident  GQnq)lianoe  with  the  terma  ^  the  ata- 
tote to  make  the  contract  of  sale  binding  on  each.  (5)  The 
agent  must  be  some  third  person^  and  one  of  the  contracting 
parties  camiot  be  conaidered  as  the  authorized  agent  of  the  other; 
and  wherea  vendor  wrote  the  contract,  under  the  dictation  <^tiie 
▼ende^  k  waa  dedded  he  waa  not  an  authorized  agent  within 
the  statute  (6).  The  atetote  does  not  ezdude  parol  evidence  of 
a  par^  being  an  agent,  when  he  ngns  an  agreement  or  memo* 
randnm  generally,  and  not  aa  agent.  (7) 


(IXLevmeT.SlaQlejry  3Leir.  1. 
HikoB  V.  King,  3  Le? •  86. 

(2)  Ogilvie  v.  Foljambe»  3  Her. 

(3)  Stdces  V.  Moore,  1  Cox, 
219.  Id.  771.  note ;  and  see  Sd- 
by  V.  Sdbj»  3  Her.  5.  Ogilvie  t. 
Bo^ambe,  3  Mer.  53.  Knight  v. 
Cmkford,  lEsp.  N.P.C.  190. 

(4)  Sannderson  ▼.  Jackson, 
2  Bss.  &  PtoL  238.  Fowie  r. 
Preemao,  9  Ves.  351. 


(5)  1  BU.  599.  3  Burr.  1921. 
2  Taunt.  38.  Use  &  W.  350. 
The  auctioneers'  clerks  are  not^ 
unless  authorized,8nfficientagents, 
9  Vas.  235. 

(6)  Wright  T.Dannah,  2Campb. 
N.  P.  C.  203.  Cooper  ▼.  Smith, 
15  £ast»  103.  5  Bam.  &  Aid. 
333. 

(7)  "(Tilson  V.  Hart,  7  Taunt. 
295. ;  and  cases  there  cited. 
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OfContracU  qf  Mamtfaclure^  Sakf      [Ch.  5^ 

As  to  what  acts  of  the  agent  are  Ixiidiog  upon  the  prindpaly 
within  this  statute  it  has  been  held,  that  a  memorandiim  aoade 
by  the  vendor's  broker,  with  the  booi^t  and  sold  notes  copied 
therefrom,  and  deUveved  to  and  accepted  by  each  party,  will 
bind  both  (!)•  It  is  the  daty  of  the  broker  thns  transacting  the 
bargain  for  the  vendor  and  the  purchaser,  to  sign  the  oootract 
in  his  book  as  soon  as  possible  after  the  bargain,  andaflerwaids 
to  forward  the  sale  and  bought  notes  to  the  parties;  and  if  the 
broker  vary  at  all  from  the  authority  given  to  him  by  either  of 
the  parties,  the  memorandum  will  be  void  in  Mo  (2).  If  the 
agent  of  the  vendor  is  entrusted  by  both  parties  with  the  draw- 
ing up  of  the  terms  of  the  contract,  his  signature  will  bind  the 
vendee  (3).  And  where  A.  is  instructed  by  B«  and  C  to  act  as 
their  broker,  in  a  treaty  for  the  purchase  and  sale  of  samach, 
B.  afterwards  tells  A.  diat  he  has  c6ncluded  the  bargain,  and 
directs  Jiim  to  prepare  the  bought  and  sold  notes,  whidi  are  for- 
warded to  the  parties  accordingly ;  C.  does  not  return  the  note, 
but  in  the  course  of  two  days  e&pressed  his  regret  at  having  sold 
the  sumach ;  it  was  held  that  A/s  authority  continued  down  to* 
the  time  of  his  executing  the  agreement  (4)*  And  where  the  de* 
fendants  employed  an  agent  to  purchase  prize  goods,  and  the 
auctioneer  wrote  the  agent's  initials,  with  the  prices  in  the  printed 
catalogue^  against  the  lots  sold  to  him,  the  defendants  afterwards 
wrote  to  their  agent,  recognizing  the  purchase;  and  it  was  held 
that  the  entry  in  the  catalogue,  coupled  with  the  defendants'^ 
letter,  constituted  a  sufficient  memorandum  within  the  statute.  (5) 


Authoritj  of 


I 

The  last  consideration  on  this  branch  of  the  statute  is  as  to 
the  manner  in  which  the  agent  is  to  be  appointed.  This  autho- 
rity need  not  be  in  writing,  and  a  parol  one  is  sufficient  (6);  and 
it  need  not  be  ffven  with  a  view  to  a  particular  transaction. 


(1)  See  ante,  chap.  3.  Rucherv. 
Cainmeyer,  1  Esp.  105.  .Hinde 
V.  Whitehouse,  7  East,  599.  69. 
3  Smith,  528.  3G.  S.  C. ;  and  see 
Dickenson  V.  Lelwal,  1  SUrk.  ]28. 
Simon  v.  Metivier,  -1  Bla.  599. 
3  Burr.  1921.  Cooper  v.  Smith, 
1 5  East,  1 05.  8.  Blagden  v.  Brad- 
bear,'  12  Ves.  466.  Buckmaster 
V.  Harross,  13  Ves.  456.  72,  3. 
6Ves.  782i    8  Ves.  250. 

(2)  Per  Abbott,  C.J.  inObrien 


V.  Coates,  at  Guildhall,  Jan.  1823. ; 
and8ee2Campb.339.    Ante,  224. 

(3)  Hicks  V.  Uankin,  4  £sp. 
114. 

(4)  Chapman  v.Partridgey  5  Esp. 
256.    Ante,  223,  4. 

(5)  FhilUmore V.Barry,  ICanip. 
513.  Allen  v.  Burnett,  3  Taunt. 
169. 

(6)  See  ante,  194.  PerEenyon, 
in  Rucher  v.  Caromeyer,  1  Esp. 
N.  P.  C.  106  :  see  also  Emmerson 


Ch«  5.]       Warranhf^  Exchange^  Loan^  fy:.  388 

bat  generally  to  tmuactaoybusineiBfer  the  principal  (1).  We 
haye  aeea  that  an  aoctioDeer  is  coofiidered  the  agent  of  both 
parties;  bat  his  clerks  have  not,  in  general^  aathority  to  act. as 
agents  fiir  his  employers  {%).  .This  authority  may  be  revoked  at 
any  tune  pending  the  amtract,  and  before  a  memorandam  w 
note  thereof  is  signed.  (3) 

• 

We  will  now  proceed  to  observe  upon  the  17th  section  of  the  aalbof  coodi. 
statate  of  frauds,  29  Car.  2.  chap.  3.,  which  enacts,  that  <<  no 
contract  for  the  sale  of  any  goods,  wares,  and  merchandizes  for 
the  price  of  £\0  sterling  or  upwards,  shall  be  allowed  to  be 
good,  excq>t  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  sam%  or  give  something  ifi  eamesif  to 
bmd  the  bargain,  or  in  part  payment,  or  that  some  note  or  tne- 
morandwn  in  writing  of  the  said  bargain  be  made  and  signed  by 
ihejMtrties  to  be  charged  by.  such  contract,  or  their  agents  there* 
unto  lawfully  authorized." 

We  will  first  enquire,  what  contracts  are  within  the  meaning  W^t  coniraa$ 
of  this  branch  of  the  statute  ?  A  distinction  was  formerly  taken,  "^  '  ^*  ^^* 
and  a[^arently  sanctioned  by  the  courts,  between  contracts  exe- 
cuted and  contracts  executory*  Where  the  contract  for  the  sale 
of  goods  was  executed,  that  is  to  say,  where  every  thing  preli- 
minary to  the  transfer  was  actually  performed  and  finished,  and 
it  remained  only  for  the  buyer  to  take  possession  of  his  purchase, 
there  the  contract  was  considered  as  executed,  and  constituting  a 
sole  within  the  meaning  of  the  statute,  such  contract  must  neces- 
sarily be  in  writing ;  but  where  the  seller  had  something  further 
to  do^  something  independent  of^  and  previous  to  the  mere  de- 
livery of  the  goods  purchased,  there  the  contract  was  considered 
as  executory^  exempt  from  the  operation  of  the  clause,  and  re^ 
quiriDg  no  written  voucher  (4).  This  distinction  is  now  clearly 
overthrown,  and  the  statute  extends  itself  to  contracts  executory, 
as  well  as  to  such  as  are  capable  of  being  completed  imme- 
diately (5).    Still,  however,  th,ese  executory  contracts  must  be 

V.  Heeiis,  2  Taunt.  46.    Per  Lord  (3)  Farmer  v.  RobinsoD,  2  Camp. 

Eldoo    in  'Coles   v»  Trecotbick,  339.  note>  ante»  224. 

9  Ves.  Jun.    250.      Cbapman  v.  (4)  Towers  v.  Sir  J.  Osborne, 

Fkrtridge,   5  Esp.  N.  P.  C.    256.  Stra.  606.    Clayton  v.  Andrews,  4 

Hob.  113.  n.54.  Burr.  2101.   Alexander  v.  Comber, 

(1)  AnoQ.  Loft.  332.  1  Hen.  Bla.  20. 

(2)  Coles  V.  Trccothick,  9  Ves.  (5)  Rondeau  v.  Wyatt,  2  Hen. 
234.  Bla.63.  Cooperv.Elston,  7T.R. 

14. 
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oLchf  M  at'  the  time  of  euMriog  iiita  the  mum  tlitj  mi^^t  if 
required  be  immetfatdy  fblffiledy  and  not  wiMve  someMag  n  feo 
be  dcmOf  which  ftmne  an  ingredient  in  the  omtiaet,  pfcvionsto 
the  oompletioii  of  the  lala^  as  those  eontrscts  fer  makiDg  and 
delivering  goods  where  work  and  bboor  is  to  be  prefkfotlj 
bestowed  opon  them^  and  materials  and  neoessary  things  to  be 
found;  as  where  the  pbdntiff  was  to  bnild  a  chariot  for  the  defen- 
dant (1) ;  or  where  the  agreement  was  to  ddiver  com  at  a  fotnre 
period,  there  was  also  some  work  to  be  performed,  for  it  was 
necessary  that  the  com  shoald  be  thrashed  before  the  ddi- 
Tery  (S).  Where  however  an  additional  price  was  agreed  to  be 
paid  by  the  buyer  to  die  seller  for  goods,  on  account  of  the 
sdler  undertaking  to  deliver  them  to  the  buyer  at  a  considerable 
distance  foom  die  place  of  sale^  but  no  separate  charge  was  made 
for  the  delivery,  the  case  was  held  within  the  statute  (S) ;  and 
the  questioa  to  decide  whether  the  case  comes  within  the  statute 
must  always  be^  whether  the  contract  is  realty  for  the  sale  of 
good^  or  for  work  and  labour,  and  materials  found?  And  where 
a  verbal  contract  was  ratered  into  by  the  plaintiffs,  who  were 
millers,  for  the  sale  of  a  quantity  of  floor,  which  at  the  time  was 
not  prepared  and  in  a  state  of  immediate  delivery,  it  was 
held  that  this  was  a  contract  for  the  sale  of  goods  within  the 
statute*  (4) 

What  are  goodf,      The  next  poiot  which  demands  our  attention  is  the  phrase, 
chaodkes.         goods^  QMiref,  and  merchandixes;  some  doubts  upon  those  words 

have  arisen  widi  respect  to  funded  property,  which  has  some* 
times  been  regarded  as  goods  within  the  meaning  of  the  statute, 
and  sometimes  considered  as  exempt  from  its  operation*  The 
question  can  hardly  be  considered  as  decided,  though  upcm  the 
strength  of  the  words,  accept  and  receive^  the  more  fovourable 
opinion  seems  to  be,  that  only  corporeal  and  tangible  things  are 
the  subjects  of  contract  within  the  statute ;  and  that,  dierefore,  the 
sale  of  stock,  or  of  the  shares  in  a  public  undertaking,  need  not 
be  in  writing  (5)*    Much  discussion  too  has  aris^i  respecting  the 

(i)  Towers  v^  Osborne,   Stra.  Tombs,  Anstr.  420.  3  Burr.  1921. 

506. ;  see  also  Rondeau  v.  Wyatt,  3  Bro.  P.  C.  1 54.  Sed  vide  4  M.  &  S. 

2He«.Bla.  63.    Groves  v.  Buck,  262. 

3  M.  &  S.  178. ;  but  see  4  M.  &S.        (3)  Astey  v.  Emery,  4  M.  &  S. 

262.  and  ante,  271.  262. 

(2)  Clayton  v.  Andrews,  4  Burr.        (4)  Garbutt  v.  Watson,  5  Ram. 

2101.    2Hen.  Bla.63.     Chater  &  Aid.  613. 
V.  Beckett,  7  T.  R.  201.    Cook  v.        (5)  Pickering  v.  Appleby,  Com. 


spplicalflityoftiieseivvrdstocngv  Bol  atlhe  tune  cl  makii^ 
tke  contract  severed  from  the  lud.  Tlie  remit  of  the  opinions 
on  tills  saijpect  isy  Aat  sncfa  crops  in  genersl  jnmy  be  ooosidered 
as  goo(I%  ftc  widiin  the  daose,  when  they  sre  arrived  at  matu- 
rity^  -and  are  to  be  taken  oat  of  the  grannd  diredly;  fer  then 
the  Jand  is  a  nttte  warehouse  fer  the  ordp^  during  the  very  ahmt 
intarwal  between  the  oontiact  and  the  removal;  and  any  advan^ 
liywhiA  the  crop  may  derive  fiwn  the  soil  is  merely  aeddcntaly 
andeonBtEtnlesnopartoftheoonsuiention(l).  T*hesalebya 
iMndloid  to  Us  tenant,  oflnsshareinthecrops  which  he  would 
he  entitled  to  when  reqMd,  is  a  sale  within  this  dense  (2).  On 
the  odwr  imnd,  when  by  the  exjmw  or  implied  terms  of  the 
contract  the  crape  are  to  remain  growing  on  the  land  till  they 
amve  at  a  snfBdent  matnrity,  or  any  other  time,  they  are  con- 
sideied  as  connected  with  die  land,  and  condnue  to  derive  hourly 
inr  II  Mi  feom  the  nourishment  whidi  it  aflforde»  and  consequently 
arenotwidikithe  17di  section  (8).  In  the  former  case,  the  pur- 
chaser of  die  crop  has  no  interest  in  the  land^  as  he  has  in  the 
latter.  However,  where  a  purchaser  has  such  interest  in  the  land, 
though  Ae  case  does  not  fidi  widiin  thb  dause,  it  is  aflbcted  by 
the  4di  section  of  the  samestatnte;  butastlusrehitesoiily  toreid 
properly,  we  will  not  here  examine  it 
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The  nest  qnesdon  on  this  dause  is  as  to  What  will  amount  to  As  to  what 
a  sufficient  aceepiance  by  the  buyer  of  part  of  the  goods  sold.  *^!|^^ 
Tocompktetlnsacoeptaiice^the  contract  of  sale  must  be  perfect,  goods. 
and  there  can  be  no  acceptance,  or  actual  receipt  by  die  buyer, 
imleaB  there  be  a  dmnge  of  possession ;  and  unless  the  seller 
^ests  himself  of  the  goods,  though  but  for  a  moment,  the  pro- 
perty vemains  in  him  (4).    An  actual  delirefy  by  the  seller,  and 
acceptance  by  thcbi^ier,  k  not  necessary  in  tfl  cases,  thot^  in 


354.  Coltv.Nettervi]le,2P.Wni8. 
307.  Latham  v.  Barber*  6  Term 
Bep.  67.  SGC.  Mnisell  v.  Codk» 
Ft.  Ch«  533.  Cruce  v.  Dodson, 
8dectCafflesinChanccry,  41.  Trin. 
11  Geo. 3.  con.;  and  see  obser* 
vstions  and  aigumencs  on  this 
point  inRoberts'  Sutute  of  Frauds, 
184.  Loi^  on  Personal  Fh>perty9 
56,7.  .         '^   ' 

.  (1)  Barker  V.  Stanibnd,  11  East, 


362.    Warwidc  v.  Bruce,  2M.  &  S. 
205. 

(3)  RndterviKiUmgbcck,  1  Bos. 
&Pal.  397. 

(3)  Crosby  v.Wadsworth,  6Ea8t, 
602.  £mmersonv.Heele8,2Taant. 
38.  Warwick  ▼.  Bnioe,  2M.&S. 
205.  SealT.  Anty,  2  Bred.  &  B.  99. 

(4)  See  Ttoipest  ▼•  Fitzgerald, 
3  Bam.  &  Aid.  688.  Carter  v. 
Toussaint,  5  Barn,  &  Aid.  859. 
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■ 

fttdd  the  law  presumes  one.  As  we  have  before  seen  (1),  where 
goods  are  ponderous  and  incapld>le  of  being  handed  over  from 
one  to  another,  the  delivery  need  not  be  actual,  but  may  be  made 
by  that  which  is  tantamount,  as  by  the  delivery  of  the  k^  be- 
kwging  to  the  warehouse  in  which  the  goods  are  deposited,  or 
by  a  delivery  of  other  tdcens  of  property  (2).  And  where  goods 
are  sold  by  sample  which  is  part  of  the  bulk,  and  the  sample  is 
delivered  to  the  purchaser,  it  is  a  part  ddiveiy  within  the 
8tatnte(3)i  but  it  is  othorwise  if  the.  sample  is  not  part  of  the 
bulk  (4).  This  acceptance  need  not  be  in  express  terms,  hut 
may  arise  constructively  out  of  the  acts  of  the  vendee^  whandyy 
he  impliedly  considers  or  treats  the  bargain  as  complete ;  asidieie 
the  plainti^  who  kept  a  livery  stable,  sold  horses  to  the  defen* 
dant,  and  the  defendantf  having  no  staUes  <^  his  own,  desired  the 
seller  to  incur  expence  in  keeping  them  at  livery  (5).  So  the 
payment  of  warehouse  rent  by  the  purchaser  amounts  to  a 
delivery  (6).  So  the  delivery  of  an  order  by  the  sdler  to  a 
wharfinger  or  warehouseman  in  whose  custody  the  goods  are^  to 
deliver  them  to  the  vendee,  is  sufficient  to  satbfy  the  statute  (7), 
and  bind  the  seller;  and  that  whether  a  transfer  is  made  in  the 
wharfinger's  books  or  not  (8).  And  where  the  purdiaser,  with  or 
without  the  privity  or  approbation  of  the  vendor,  exercises  any 
acts  of  ownership  over  the  goods  sold,  this  is  sufficient  evidence 
of  a  deliveiy,  though  the  local  situation  of  the  goods  is  not 
changed ;  as  where^  after  a  bargain  and  sale  of  astack  of  hay  be- 
tween the  parties  on  the  spott  it  appeared  that  the  vendee  had 
resold^  and  that  the  second  vendee^  thou^  without  the  know- 
ledge or  consent  of  the  original  vendee^  had  taken  away  part  of  the 
hay,  it  was  held  that  this  was  sufficient  evidence  of  a  deliveiy  to 
and  aoceptanoe  by  the  first  vendee  (9).  So  if  a  purchaser  write 
his  name  or  initials  upon  a  particular  article  bought,  it  is  suffi- 
cient to  take  the  case  out  of  the  statute ;  but  this  signature  will 
not  amdunt  to  a  delivery  of  other  articles  bought  at  the  same 

(1)  Ante,  120,  &C.  as  to  deli-  458.  This  deokion  was  doubted  by 
very  in  general.  Bayley,  J.  in  3  Bam.  &  ^d.  324. 

(2)  1  Atk.  170.     1  East,  194.  (6)  Hurry  v.  Mangles,  iCamp. 
Chaplin  v.  Rogers,  R«>.  452. 

(3)  Klinitae?.Surry,5£8p.267.  (7)  Searle  v.  Keeves,   2  Bsp.. 
Hinde  v. Whitehoase,  7  £ast,  564.  N.  P.  C.  598. 

(4)  Cooper  v.  Elston^  7  Tenh  (8)   Harmao    v.   Anderson,    2 
Eep.  14.    Talfer  V.  West,  Holt's  Campb.  245. 

C  N.P.  179.  (9)  ChapUn  ?.  Rogers,  1  Bast, 

(5)  Elmore  ?.  Stone,  1  Taunt.    191. 
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time  (1).  And  where  in  an  action  for  non-deliTery  of  wine,  it  ap- 
peared the  plaintiff  went  into  defendant's  cellar,  and  having  bar- 
gained jfiir  the  sale  of  sevend  pipes,  the  spills  or  pegs  of  the  casks 
were  cot  off,  and  the  plaintiff's  name,  written  thereon,  this  was 
hdd  as  amoonting  to  a  delivery  (2).  With  respectCo  the  admis- 
sion of  a  par^  of  the  sale,  as  evidence,  to  raider  tfte  bargain 
oomplete  within  the  statute,  it  is  a  question  whether  an  offisr  by. 
aperson  who  has  contracted  for  the  porchase  of  goods,  to  resdl 
tbera  as  his  own»  is  proof  of  a  delivery  within  the  statute.  (S) 


It  has  been  held^  that  the  diipping  of  goods  in  the  same 
maoner  as  in  previous  dealings  is  an  accepianee  and  actual  re- 
ceipt by  die  purchaser  within  the  statute  of  firands,  and  where 
the  purchaser  gives  written  orders  to  send  the  goods  bought  by 
a  particalar  carrier,  the  ddiveiy  to  that  carrier  takes  the  case 
oofc  of  die  statute  (4) ;  but  in  a  recent  case^  it  was  held,  that  if  a 
meidiant  in  London,  who  had  been  in  the  habit  of  sending  goods 
to  B^  resident  in  the  country,  and  of  delivering  them  to  a 
wharfinger  in  London,  to  be  forwarded  to  B.  by  the  first  ship, 
delivers  goods  in  the  same  manner  to  the  wharfinger  to  be  for^ 
warded  in  the  usual  manner,  and  th^  were  lost,  this  was  not 
an  acceptance  by  the  buyer,  and  he  was  protected  from  liability 
by  the  statute  against  frauds  (5).  The  price  of  any  commodiQr 
is  one  endre  things  and  cannot  be  dinded  into  so  many  pay* 
ments  as  there  might  be  ocmsideraticHis  included  in  die  price ; 
and  where  an  additional  price  was  agreed  to  be  paid  by  the 
buyer  to  die  seller  for  goods,  on  account  of  the  seller  under- 
tMng  to  ddiv^  them  to  the  buyer  at  a  considerable  distance 
from  the  place  of  sale^  but  no  separaie  charge  was  made  for  die 
delivery,  the  case  was  held  within  the  statute  (6).  Where  an 
agreement  was  entered  into  for  the  sale  <^  goods,  which  were  to 
be  delivered  at  different  times,  and  the  defendant  accepted  one 
part  of  the  goods,  but  requested  the  plaintiff  not  to  press  the  de- 
fivery  of  the  residue  to  which  he  assented,  and  the  defendant 
afierwaids  refused  to  accept  the  residue  on  the  ground  that  the 


(I )  Hodeson  v.  LeBret,  1  Camp.  598,    Astey  v.  Emery,  4  M.  &  S. 

233.  262. 

(2>  Anderson  V.Scott,  ICampb.  (4)  Hart  v.  SatUcy,  3  Campb. 

235  n.  528. 

(3)  Blenkinsop  v.  Clayton,  7  (5)  5  Bam.  &  Aid.  557. 

Taunt.  597.    1  Moore,  S.  C.    See  (6)  Astey  v.  Emery»  4  M.  &  S, 

Searie  v.  Reeves.  2  Esp.  N.  P.C.  262, 
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alteration  of  the  agnement  m  to  the  tfancs  of  the  ddivery  ren* 
dared  it  TOid  by  tbe  statotP  of  fraodB,  there  being  neither  a 
part  aoceptance  o^  nor  a  part  {Mjment  for  the  rendne,  the  court 
hdd  the  objection  of  no  avails  as  the  undeistanding  between  the 
parties  Merdy  dispensed  with  the  terms  of  the  original  contract 
as  to  the  delrvery,  and  tfaeraface  that  it  was  not  a£fected  by  the 
statute  (1).  Bat  the  ondentanding  and  contract  of  the  parties 
most  gknrem  the  ooMtmction  of  this  part  of  the  statute;  and  the 
mere  circumstance  of  enrasing  acts  of  ownership)  or  of  a  de- 
liveiy^  will  be  of  no  avails  unless  it  be  consistent  with  the  terms 
and  constmction  of  the  baigain.  And  where  A.  agreed  to  pur- 
chase a  home  finom  B.  for  ready  mon^^  and  to  take  him  within 
a  time  agreed  upon,  before  the  expiration  of  which  time  A.  rode 
hun^  &c,9  the  horse  died  before  A.  paid  the  price  or  took  it 
away,  it  was  held  that  there  was  no  acceptance  of  the  horse 
within  the  meaning  of  the  6tatate(S).  So  where  a  horse  was 
sold  by  verbal  contract^  but  no  time  was  fixed  for  payment  of 
the  pric^  and  tiu^  horse  was  to  remain  with  the  vendor  for 
twenty  days,  without  any  charge  to  the  vender  and  at  the  ex- 
piration of  that  time  the  horse  was  sent  to  grass  by  the  direc- 
tion of  the  buyer,  and  by  hb  desire  entered  as  the  horse  of  cme 
of  the  yendois,  it  was  held  that  there  was  no  aoceptance  of  the 
hone  by  the  vendee,  to  take  the  case  out  of  the  statute  (3).  And 
where  a  vendee  verbal]|y  agreed  at  a  public  market  with  the 
agent  of  the  vendor  to  purchase  twelve  bushek  of  tares,  (then  in 
vendor^spossessjon,  constituting  part  of  It  larger  quantity  in  bulk), 
to  remain  in  vendor's  possession  till  called  for,  and  the  agent  on  his 
return  home  measured  the  twelve  bushds,  and  set  them  apart  far 
the  vendee,  it  was  held  that  thiadid  not  amount  to  an  acceptance 
withinthe  statute  bi^  it  was  dear  he  had  a  ri^t  to  make  any  ob- 
jection to  their  qudi^  at  the  time  when  thqr  should  be  tendered 
to  him  for  aocqitance  (4).  And  this  acoq>taiice  by  the  vendee 
mast  be  such  as  completely  affirms  the  contract^  and  widi  a  view 
to  the  performance  of  it;  and  there  can  be  no  actual  acceptance, 
so  long  as  the  buyer  contbues  to  have  a  right  to  olgect^  dther 
to  the  quantum  or  quality  of  the  goods.  And  where  the  plaintifi^ 
in  consequence  of  a  verbal  order,  had  sent  to  defendant  a  bale 
of  sponge,  which  the  defendant,  disliking  its  qualiQr,  had  returned, 

^^^— »»p»^——^—^^^^^wwM^—— ——»—».— ^———i— ^.^■^^iM.M.,  I     I  f— — ^ ■    ••mm 

(1)  Cuffv.  Penn,  1  M.  & S.  21.        (3)  Carter  v.Toussaint^  ^Bam* 
(2)   Tempest    t.    Fit/gerald,    &  Aid.  854. 
3  Barn.  &  Ahl.  680.  (4)  Howe  v.  Palmer,  3  Bam. 

&  Aid,  321.   5  Bam.  &  Aid.  559. 
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and  wrote  a  letter  to  yendor»  that  it  was  not  such  as  diat  agreed 
to  be  pmdnsedy  or  sent  in  due  dme,  or  diat  the  inyoioe  was  not 
forwarded^  but  not  stating  in  the  letter  the  terms  of  the  bargain^ 
it  was  held  this  did  not  amount  to  an  acceptance.  (1) 

However^  it  seems  dear^  that  if  there  has  been  a  delirery^ 
hj  the  Tendor,  in  pursuance  of  a  verbal  sale^  he  has  lost  the 
power  €i  retraction  under  cover  of  the  statute,  if  the  vendee 
cfanse  to  treat  the  contract  as  complete;  thus,  in  all  those  cases 
where  the  law  would  regard  the  goods  as  vested  in  a  consignee 
oar  vendee  absolutely  as  against  both  parties,^  where  such  goods 
had  been  sent  in  exeeution  of  a  written  order,  it  should  seem 
that  such  deliveiy  would  be  perfect  and  conclusive  against  the 
consignor  or  vendor  under  a  verbal  contract,  because  the  con« 
tract  is  then  executed  on  his  part,  so  as  to  enable  the  buyer  or 
consignee  to  say  the  contract  was  complete,  by  testifying  in  any 
manner  his  own  consent  or  acceptance.  (2) 

As  to  what  amounts  to  sufficient  earned^  Mr.  Justice  Black*  samnbst  and 
stone  says,  ^'that  if  any  part  of  the  price  is  paid  down,  if  it  is  mint. 
but  a  penny,  or  any  portion  of  the  goods  is  delivered  by  way  of 
earnest,  it  is  binding  (3)."  It  should  be  observed,  that  the 
statute  says,  that  something  be  given  in  earnest,  and  therefore 
rither  money  or  a  ring,  a  glove,  or  as  was  the  custom  of  the 
Jews,  ashoe,  pven  in  earnest  of  a  bargain,  and  so  expressed  at 
tlie  tim^  would  be  equally  binding  (4).  To  constitute  earnest, 
the  thing  must  be  given  as  a  token  of  ratification  of  the  contract, 
and  this  must  be  determined  by  the  destination  expressly  given 
to  it  by  the  person  giving,  for  qtddquid  solviiur,  sdhiiur  ad 
moduM  sohenHs  (5),  and  he  should  declare,  at  the  time  of  giving 
the  thin^  on  what  account  he  (pves  it.  (6) 

As  to  what  is  part  payment  of  the  sum  contracted  to  be  given 
ibr  the  goods  sold,  die  doctrine  with  regSLxA  to  the  giving  of 
eaniest  here  again  applies,  and  the  payment  of  the  money  must 

(1)  Kent  V.  Huskinson,  3  Bos.        (3)  2  Bla.  Com.  447. 

&P^  232.  15  East,  103.;  and  (4)  See  Ross  on  Vend.  &  P.  15. 
see  5  Bam.  &  Aid.  559.  (5)  Fenniers  case, .  5  Co.  Rep. 

(2)  Robens  on  Statuteof Frauds,     117. 

17B.  See  also  Harman  v.  Ander^  (6)  Manning  v.  Western,  2  Vera. 
SOD,  2  Campb.  Rep.  245.  606. ;  and  see  2  Esp.  N.P.C.  666. 
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be  egqpresdj  with  the  intent  to  ratify  the  bargain.  The  payment 
must  be  real,  and  no  form  will  dispense  with  it ;  as  where  the 
purchaser  of  goods  drew  the  edge  of  a  shiUing  over  the  hand  of 
the  vendor,  and  returned  the  money  into  his  own  pocket,  which, 
in  the  north  of  England,  is  called  the  striking  off  a  bargain; 
this  is  not  a  part  payment  within  the  statute.  (I) 

With  regard  to  the  effect  of  the  acceptance  of  part  of  the 
goods  sold,  or  giving  of  earnest,  or  a  part  payment  of  the  pur- 
chase money,  it  is  to  be  observed,  that  notwithstanding  any  of 
these  circumstances,  the  absolute  right  to  the  immediate  posses- 
sion is  not  so  transferred  as  that  the  buyer  may  take  away  the 
goods  without  paying  or  tendering  the  price  agreed  upon>  for 
they  only  bind  the  bargain,  and  give  a  party  a  right  of  demand, 
which  demand,  without  the  payment  of  die  money,  is  void,  unless 
by  the  terms  of  the  contract  credit  was  to  be  given.  But  after 
these  circumstances,  the  seller  cannot  dispose  of  the  goods  widi- 
out  a  default  on  the  buyer's  part ;  and  therefore  if  the  buyer  does 
not  come  and  pay  and  take  the  goods,  the  seller  ought  to  re- 
quest him ;  and  if  after  that,  the  buyer  does  not  take  them  in 
reasonable  time^  the  agreement  is  dissolved,  and  the  seller  is  at 
liberty  to  resell  them  to  any  other  person.  (2) 

Of  tlM  note  or        With  respect  to  the  words  <^  except  some  note  or  memorandum 
«9iD        m.     Qf  ^^  bargain  be  made  and  signed  by  the  parties  to  be  charged 

therewith,  or  their  agents  thereunto  lawfully  authorized,"  it  is 
to  be  remarked,  that  the  words  of  this  section  are  not  so  strict 
as  those  of  the  4th  section ;  the  words  of  the  latter  providing 
that  no  action  shall  be  brought  on  the  dealings  specified  in  that 
section,  unless  the  agreement^  or  some  note  or  memorandum 
thereof^  shall  be  in  writing,  &c.,  while  the  words  of  the  17th  sec- 
tion omit  the  word  agreement  altogether.  On  this  ground  it  has 
been  held,  that  the  object  of  the  17th  section  difiered  from  that 
of  the  4th  section,  in  which  the  word  agreement  is  introduced ; 
and  that  the  words  of  this  part  of  the  17th  section  were  satisfied, 
if  there  were  some  note  or  memorandum  in  writing  of  the  terms 
of  the  bargain,  signed  by  the  parties  to  be  charged  by  such  con- 

(I)  Bienkinsop  v.  Clayton,   7  turned  to  his  own  pocket.     But 

Taunt.  597.    1  Moore,  328.  S.  C.  this  seems  to  be  a  mistake.^ 

In  the  body  of  the  report  in  Taun-  (2)  Langfort  v.  Adminbtratrix 

ton,  it  appears  that  the  shiUing  was  of  Tiler,  1  Salk,  113.^$   but   see 

produced  by  the  seller  and    re-  3  Campb.  426. 
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Iract,  and  diat  the  consideration  need  not  be  expressed  tfaerein{  1); 
Ae  names  ai  bodi  parties  should  appear  in  the  memorandum^ 
€r  aone  paper  signed  by  the  defendant  relating  to  it,  though  the 
partf  Id  be  cfaargedneed  only  sign  it  (2) ;  but  two  s^arate  writings 
may  be  connected  together,  to  form  a  su£Scient  note  or  memo' 
fmdam  within  the  statute,  as  a  printed  bill  of  parcds  delivered 
by  the  yendor  to  the  voidee  at  the  time  of  the  sal^  and  a  sub- 
saqoent  letter,  written  and  signed  by  the  vendee,  and  referring 
to  aod  not  disputing  the  sale  (3).  In  like  manner  an  order  for 
goods,  written  and  signed  by  the  agent  of  the  sdler  in  a  book  of 
the  bayer^  but  not  naming  the  buyer^  may  be  connected  with  a 
letter  of  the  seller  to  his  agent,  mentioning  the  name  of  the 
Irayer,  and  with  a  letter  of  the  buyer  to  the  seller^  daiming  per* 
fennaiice  rf  the  order,  as  to  constitute  a  complete  contract  within 
die  statute  (4).  But  a  memorandum  of  sale^  made  by  the  seller's 
AYbr,  but  without  any  signature  of  the  part^  to  be  charged,  does 
not  take  a  case  out  of  the  statute*  (5)  The  memorandum  of  a 
broker,  who  is  agimt  for  both  parties,  in  his  book,  signed  by 
Um,  is  sufficient^  without  any  bought  and  sold  notes  being  sent 
to  the  parties  (6);  aforiiori  where  such  notes  are  sent  (7)*  If 
the  boyer  should  come  after  the  sale,  and  intermeddle  with  the 
goods  so  as  to  constitute  an  acceptance  of  the  same  on  his  part^ 
or  pay  any  deposit  or  earnest^  it  would  take  the  case  out  of  the 

(8) 


The  observations  as  to  the  nature  of  the  agreement  or  memo- 
jrandnm,  and  the  requisite  signature  thereto  under  tiie  4th 
ceetioo  of  the  statute,  will  for  the  most  part  be  found  here  appli- 

(9) 


(1)  Egertonv.MatthewSt  6£ast,  bound   by    the   note   which   the 
d07-  broker  delivers,   and  if  different 

(2)  Champion  v.  Plumery  1  New  notes  are  given  to  the  parties,  how 
Rqi.  252.     Cooper  V.  Smith,  15  caif  they  understand  each  other? 


103.    3  Taunt.  169.  See   per   Gibbs,    Ch.  J.      Holt, 

(3)  2 Bos.  & Pul.  238.    3  Esp.  C.N. P.  172. 

180.      3  Taunt.  169.      15  East,  (7)  Ruckerv.Canimeyer,  lEsp. 

103.  N.F.C.  105.      Per  Lord  Ellen- 

(4)  3  Taunt.  169.  15  East,  103.  borough,  in  Hinde  v.  Whitehouse, 
As  to  forming  agreements  by  let-  7  East,  569.  and  1  Stark.  J  28.  As 
tera  within  the  meani  .g  of  this  to  alteration  of  notes  by  broker  as 
statute  see  ante,  277,  &c.  agent  for  both  parties,  see  post. 

(5)  15  East,  103.  (8)  See  3  Burr.  1921.  RoberU, 

(6)  Heyman  v.  Neale,  2  Camp^  112. 

N.  P.  C.  337. ;  sed  qutere,  each  is  (9)  See  ant^  276  to  283. 
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M«  by  auctkMk      It  seems  to  have  been  doubted,  whether  sales  by  auction  were 

within  the  regulations  of  this  statute  for  preventing  frauds  and 
peijuriesy  because  the  solemnity  of  that  kind  of  aale^  and  the 
multitude  of  the  persons  present,  precluded  all  peijury  as  to  the 
fiict  of  sale  ( 1 ),  and  the  older  decisions  seem  to  support  that 
opinion.  But  Lord  Ellenborough,  in  the  case  of  Hinde  v.  White- 
house  (2),  throws  some  light  on  the  question,  and  was  indined  to 
think  they  were  within  the  statute,  observing,  ^  that  if  once  we 
got  loose  from  the  positive  words  of  the  statute^  it  would  become 
a  question  only  of  die  quantum  and  degree  of  danger  of  perjury, 
in  every  particular  instance^  which  would  open  a  door  to  an  ia- 
definite  mode  of  construction,  founded  on  all  the  varying  drcum^ 
stances  of  the  time^  and  frequency  of  persons  attending  the  place 
of  sale^  and  the  like^  and  which  would  be  destructive  of  all  cer- 
tiunty  of  practice,  and  render  the  rule  of  the  statute  perhaps 
more  mischievous  than  beneficial  to  the  trading  world,  who  are 
governed  by  it/'  From  this  opinion,  it  will  ^pear  that  they  fidl 
within  the  statute.  At  all  events,  however,  the  auctioneer  is  the 
agent  for  both  the  buyer  and  seller,  and  a  memorandum  or 
agreement,  made  by  or  entered  into  with  him,  is  sufficient  to 
bind  both  parties  (3).     It  is  always  necessary,  therefore,  to  take 

(1 )  See  opioioDs  of  Lord  Mans-  treatises  and  opiDions,  Long,  p.  37. 

field  and  Mr.  Justice  Wilmot  on  and  Ross,  20.  An  estate,  however, 

tbisquestion,  in  Simon  v.Metivier,  purchased  at  a  bidding  before  a 

3  Burr.  1921.     1  Bla.  599. ;  and  master  of  thecourtof  chanoerv,c  is 

Stansiield    v.    Johnson,    1    £sp.  certainly  out  of  the  statute,  and  the 

N.  F.  C.  107.;  Roberts,  112.*  ace.  purchase  would  be  enforced  though 

Hinde   v.  Whitehouse,    7  East,  not  subscribed  by  the  bidder,  after 

558. ;  and  observations  of  Sir  W.  confirmation  by  the  master's 


Grant,  M.  R.  in  Blagden  v.  Brad-  port.    Per  Lord  Hardwicke,  At- 

bear,  12  Ves.  472. ;  also  dictum  of  torney  General  v.  Day,  1  Ves.  221 . 

Lord  Loughborough  in  Rondeau  And  a  verbal  agreement  betvreen 

V.  Wyatt,  2  Hen.  Bla.  63.  where  the  solicitors  of  a  mortgagor  and 

he  says,  "  that  the  above  argument  raortjzagee,  the  latter  of  whom 

assumes  that  the  only  object  of  had  med  a  bill  for  a  foreclosure, 

the  statute  was   to  prevent  the  and  for  the  sale  of  the  estate,  and 

committing    of   perjury,    which,  payment  of   the  principal   debt» 

though   a  principal  object,    was  uiterest,  and  costs,  was  pennitted 

not  the  sole  one ;  and  the  object  to  be  established  by  evidence,  as 

was  to  lay  down  a  clear  and  posi-  not  being  within  the  purview  of  the 

tive  nile  to  determine  when  the  statute.    3  Bro.  C.  P.  334*     Cox 

contract  of  sale  should  be  com-  v.  Peele,  on  appeal  from  the  rolls, 
plete  ;'*  also  the  case  of  Walker  v.        (2)  7  East,  558.  • 

Constable,    1  Bos.  &  Pul.  306.        (3)  Simon  v.  Metivier,  1  Bla. 

Buckmaster  v.  Harrop,    13  Ves.  599.    3  Burr.  1921.    Emmerson 

456.  Emmerson  v.Heelis,  2  Taunt,  v.  Heelis,  2  Taunt.  38.     1  Jacob 

38.  As  to  sales  by  auction  of  laud  &  W.  350. 
being  within  the  statute,  see  the 
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ttie  G88e  out  of  the  statate^  that  either  gome  note  or  memoran- 
dum be  made  of  the  bargain,  or  else  some  part,  of  the  goods 
ddiveredy  or  earnest  or  deposit  g^ven.    It  has  been  held,  that  the 
auctiQiieer's  writing  the  name  of  the  agent  of  the  purchaser,  toge- 
ther with  the  prices,  opposite  the  lots  purchased  by  him,  in  the 
pnnted  catalogue,  and  the  principal  afterwards  in  a  letter  to  the 
i^ient  reoogniadng  such  purchase,  coupled  together,  constituted  a 
sufficient  memorandum  within  the  statute  (!)•    But  the  cata- 
logue must,  in  such  case,  contain  a  memorandum  of  the  terms  of 
the  contract;  for  in  a  case (2)  where  sugars  were  put  up  to  sale, 
in  pursuance  of  a  catalogue  of  sale  which  had  been  previously 
distributed  for  that  purpose,  containing  the  lots,  marks,  number 
of  hogsheads,  andgross  weights  of  the  sugars,  and  referring  for 
fintfaer  particulars  to  the  brokers,  and  they  were  accordingly 
sold,  according  to  certain  conditions  of  sale^  which  the  auc- 
tioneer read  to  the  bidders  assembled,  as  the  conditions  on  which 
die  aale  of  the  sugars  enumerated  in  the  catalogue  was  to  be 
made;  it  was  held  that  the  name  of  the  purchaser,  written  by 
die  auctioneer  against  the  lot  purchased,  which  was  not  annexed 
lo  die  conditions  of  sale^  nor  had  any  internal  reference  thereto 
by  context  or  the  like,  was  the  mere  memorandum  of  the  name 
of  a  person,  and  not  a  memorandum  of  a  bargain  under  these 
omditions  of  sale  (8).    If^  on  a  sale  by  auction  of  goods,  the 
same  person  is  declared  the  highest  bidder  for  several  lots,  a 
distinct  contract  arises  for  each  lot;  and  although  all  the  lots  to- 
gether, puichased  by  the  same  person,  exceed  J^'IO  in  value, 
je^  if  the  lots  are  separately  of  less  value  than  i^lO,  a  memoran- 
dum in  writing  is  not  necessary.  (4)        '^ 

Any  judicial  confession  by  die  defendant,  admitting  the  Bfictofa  party'* 
making  of  a  parol  contract,  will  take  the  case  out  of  the 
statute  (5).  Thus,  where  a  tender  is  pleaded  to  a  count,  upon 
a  promise  clearly  within  the  prohibition  of  the  statute,  and 
money  is  paid  into  court,  as  is  requisite  to  be  done  on  that 
plea,  the  defendant  thereby  submits  to  the  action,  and  shall 
not  be  afterwards  suffered  to  resort  to  the  protection  of  the 

(1)  Phillimorev.Barry^  ICamp.         (4)    Emmerson    v.    Heelis,    2 
N.F.C.  513.  Taunt.  38. 

(2)  Hinde  v.   Whitehouse,    7  (5 )  Per  Mansfield,  J.  in  Simon 
£ast,  567.  v.  Metivier,  I  Bla.  600.    Middle- 

(3)  See  also  Boydell  v.  Drum-  ton  v.  Brewer,  Peake,  N.P.C.  15» 
moad,  11  East,  142. 
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statutc(l).  And  in  this  req>ect  the  courts  of  equity  and 
common  law  concur  (2) ;  but  such  admission  must  be  ezpreas 
and  unqualified,  not  relying  on  the  statute  (S)f  for  where 
the  statute  is  pleaded,  and  the  exceptions  of  it  negadyed,  the 
court  of  chancery  will  not  compel  the  defendant  to  execute  the 
contract  (4) ;  so  if  a  parol  agreement  were  stated  in  a  court  of 
law,  and  Acre  was  a  demurrer  which  would  admit  the  agreement^ 
yet  advantage  might  be  taken  of  the  statute  (5),  for  by  the  de- 
murrer the  defendant  says  he  is  not  chargeable^  and  llierefi^re 
this  is  an  admission  insisting  upon  the  statute. 

When  the  statute  of  firands  has  been  once  satisfied  fay  aooa«* 
tract  in  writing,  it  b  not  neoesdaryi  in  order  to  take  the  case 
out  of  the  statute  of  limitations,  that  a  subsequent  pronuie  to 
arrange  the  matter  should  be  in  writing.  (6) 

It  remains  here  to  observe^  that  under  this  statute  the  contract 
is  held  to  be  entire  and  incapable  of  separation ;  and  Aerefore,  if 
a  part  of  it  hne  of  such  a  nature  as  would  require  a  written  agree- 
moit  or  memorandum  by  the  statute^  and  the  rest  of  it  b  of  sadi 
a  nature  as  would  not  require  that  form  of  testimonial,  if  it  were 
by  itself,  the  whole  contract  must  be  in  writinj^  or  the  plaintiff 
will  be  precluded  from  recovering  on  any  part  of  it.  (7) 


O^  ifa*  nU  of         We  will  now  take  a  concise  view  of  the  legislative  protbions 
||hn^iiidret»tiy  reapecting  the  r^tr;  of  ships,  and  the  transfer  thereof  5  the 

principal  object  of  whirii  enactmenta  is  to  fiimbh,  throu^  die 
medium  of  registration,  an  accurate  knowledge  at  every  instant 
of  time^  as  fiu:  as  practicable^  of  the  name  of  every  person  having 
property  in  a  British  ship,  in  order  to  secure  the  benefit  of  that 
national  character  of  a  ship  to  his  majesty's  subjects,  and  to  ex- 
clude foreigners  from  participating  in  them  (8).     By  the  26  G.  3. 


(1)  Middleton  V.  Parker,  Feake» 
N.P.C.  15. 

(2)  2  Atk.  155.  1  Ves.  218. 
221.    Amb.586. 

(3)  Pr.  in  Ch.  208.  353.  374. 
Ro88»  27. 

(4)  Whaley  v.  Bagenal,  6  Bro. 
Pari.  Ca.  45.  Whitchurch  v. 
Beirs,  2  Bro«  C.  Ch.  556.  and 
caaes  there  cited. 

(5)  Per  Lord  Loughborough, 


in  Rondeau  v.  Wyatt,  2  H.B.  68. 

(6)  1  Bam.  &  Aid.  690. 

(7)  Cooke  V.  Jacobs,  iUistr.  420. 
Lea  V.  Barber,  Id.  425.  Chater 
V.  BeckeU,  7T.R.  201. 

(8)  See  Richardson  v.  Camp- 
bell, 5  Bam.  &  Aid.  202.  As  to 
the  law  and  decisions  in  general 
relating  to  the  transfer  of  ships, 
see  1  Holt  on  Shipping,  246.  276. 
Ross,  Vendor    and  Purcfa.  231* 


Clu  5.3        Warranty^  Eaxhangd  Loony  S^.  9ldlS 

c  60.  {}\  all  merchant  ships  employed  upon  the  sea  (2))  (whether 
in  the  coatfng  trade  or  distant  voyages,  having  a  deck,  or  being 
of  the  burthen  of  15  tons  and  upwards,  and  either  built  in  Great 
Britain,  Ireland^  Guernsey,  or  the  Isle  of  Man,  or  the  colonies, 
plantations,  islands^  and  territories  under  the  dominion  of  his 
majesty,  in  Asia,  Africa,  or  America,  or  taken  in  lawfiil  war  and 
condemned  as  prize,  with  the  exception  of  vessels  not  exceeding 
90  tons,  and  not  having  a  whole  deck,  and  solely  employed  in 
the  Newfoundland  fishery),  are  required  to  be. registered  in  the 
manner  and  according  to  Uie  form  prescribed  by  this  statute. 

Upon  the  transfer  of  the  property  in  any  ship,  in  whole  or  in 
part,  the  certificate  of  the  registry  ( 8)  of  the  ship  is  to  be  truly 
and  accurately  recited  in  words  at  length,  in  the  bill  or  instru- 
ment of  sale^  otherwise  such  bill  or  instrument  of  sale  shall  be 
nail  and  vend  to  all  intents  and  purposes  (4) ;  and  no  transfer  or 
contract  or  agreement  for  a  transfer  of  property  in  any  ship,  is 
to  be  valid  for  any  purpose  either  in  law  or  equity,  unless  such 
tnm^r  be  by  bill  of  sale  or  instrument  in  writing,  containing 
the  recital  isi  the  r^;ister  in  words  at  length.  (5) 

These  statutes  do  not  extend  to  a  bill  of  sale  from  the  original 
builder  to  the  first  purchaser,  which  is  good  without  any  recital 
of  a  certificate  of  r^istry  (6) ;  nor  to  a  sale  of  vessek  for  inland 

2Selw.  N.P.  1169.  5  ed.     The  c,  68.   8.21.;    4th.  Where  the 

21Jac.  1 .  C.19.  8. 1 1 .  as  to  assignees  ship  is  altered  in  form  or  burthen. 

being  enthled  to  property  whereof  26  Geo.  3.  c.  60.  8. 24. ;  and  5th. 

the  bankrupt  is  reputed  owner  is  Upon  any  transfer  of  property  to 

not  repealed  by  the  ship  register  another  port.  7  &  8  W.  3.  c.  22. 

acts,  2  Bam.  &  Aid.  193.  8.21. 

(1)  Sect,  1  and  3.  See  Abbott.  (4)  26  Geo.  3.  c.  60.  s.  17. 
4th  ed.  29.  Ships  registered  in  Ireland  are  sub- 

(2)  Vessels  employed  in  inland  ject  to  same  regulations.  Id.  s.  44. 
nafigation  only  are  not  within  27  Geo.  3.  c.  19.  s.  1,  2.  39  & 
these  statutes.     Feake.  Rep.  140.  40Geo.3.  c.  67.  art. 6.  and  42G.3. 

(3)  Those  cases  in  which  the  c.  61. 

statutes  require  or  permit  the  (5)  34  Geo. 3.  c. 68.  s.  14.  and 
officers  a  r^stry  de  novo  are,  42  Geo.  3.  c.  61.  s.  16.  As  to  the 
lit.  Where  the  old  certificate  has  vendee's  remedy  on  neglect  of 
heen  lost  or  muhud,  26  Geo.  3.  vendor  to  comply  with  these 
c-  60.  s.  22. ;  2d,  Where  the  cer-  stotutes.  see  Ross,  257. ;  and  as 
tificate  is  wilfully  detained  by  the  to  what  relief  he  can  obtain  in 
master,  28  Geo.  3.  c.  34.  s.  14.  equity,  see  U  Ves.  321. ;  in  ge- 
34  Geo.  3.  c.  68.  s.  19.;  3d,  neral  he  cannot  obtain  any.  1  Mad- 
Where,  after  a  transfer  of  part  of  dox.  39. 

the  property  in  the  same  port,  the        (6)  Oxenham  v.  Gibbs  and  ano- 

owncrs  of  the  part  not  transferred  ther,  K.  B.   Trin.  Term.    1807. 

denre  a  new  register.  34  Geo.  3.  Abbott  on  Shipping,  54. 
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luiTigatioii  only  (I),  and  the  sale  may  be  of  any  part  of  tbe 
doi^s  interest  in  the  vessel  (2).    A  bill  of  sale^  purporting  to  be 
an  absolute  transfer!  is  void^  unless  the  certificate  of  the  registry 
be  recited  thereiui  though  in  fiict  only  made  as  a  security  fi>r 
the  payment  of  a  prior  debt,  and  though  the  vendee  had  the 
grand  bill  of  sale^  and  had  taken  possession  of  the  ship  imme- 
diately on  her  arrival  (3),    The  indorsement,  directed  by  these 
acts  of  parliament  to  be  made  upon  the  certificate^  must  be  made 
upon  a  certificate  which  is  valid  and  in  force  at  the  time^  and 
such  indorsement  upon  a  certificate  which  has  been  delivered  up 
to  be  cancelled,  though  such  cancelladon  was  done  under  m 
mistake^  is  of  no  avail  (4).    An  indorsement  on  a  certificate  of 
regbtry  made  in  pursuance  of  the  34>  Geo.  3.  c«  68.  s.  15.  need 
not  be  recited  in  the  bill  of  sale.    It  seems^  however,  always 
prudent  to  recite,  in  a  second  and  every  subsequent  bUl  of  sale,  the 
indorsement  made  in  pursuance  of  every  previous  transfer  (5). 
Notwithstanding  the  statute  requires  the  true  and  accurate  in- 
*  sertion  of  the  certificate  of  registry  in  the  bill  of  sale^  it  has  been 
held  that  a  mere  clerical  mistake  shall  not  vitiate  the  biU  of 
sale  (6) ;  but  the  mistake  must  not  be  material,  or  it  will  be 
&tal  to  the  validity  of  the  sale  both  at  law  and  equity.  (7) 

Besides  these  requisites  in  every  transfer  of  a  ship,  there  are 
others  which,  though  they  do  not  form  any  part  of  the  contract 
of  sale,  are  yet  necessary  to  its  validity;  and  these  relate,  lst> 
To  the  transfer  of  the  property  in  a  ship  whilst  in  the  same  port 
to  which  she  belongs ;  2d>  When  absent  from  such  port ;  3d» 
When  the  vendors  reside  in  a  country  not  part  of  his  majestjr^s 
dominions. 

The  provisions  of  7  &  8  W«  3.,  as  to  indorsements  on  certi- 
ficates of  registry  upon  any  alteration  in  the  proper^  of  a  ship  in 
the  port  to  which  she  belongs  (8),  being  found  insufficient,  it  is  fiir- 
ther  provided  by  the  act  (the  leading  provisions  of  which  we  arede- 
tailing)  that  in  addition  to  the  indorsement  required  by  the  act  of 

1)  Peake,  Kep.  141.  3  Bro.  Ch.  Ca.  571. 

2)  1  Taunt.  387.  (8)  The  port  to  which  a  ship 

(3)  3  T.  R.  406.  belongs  is  ascertained  by  26  Geo.  3. 

(4)  6  East,  144.  c.  60.  s.  5.  to  be  that  '*  from  and 

(5)  1  Bos.  &  PuL  483.  1  Holt  to  which  she  shall  usually  trade, 
on  Shipping,  279.     Abbott,  58.  or,  being  a  new  ship,  shall  intend 

(6)  4T.  R.  161.  As  to  the  to  trade,  and  at  or  near  which  the 
alteration  of  mistakes  see  ante,  179.  husband  or  acting  owner  usually 
and  12  Bast,  471.  resides.''    2  Selw.  1 172.  n.  2. 

(7)  7T.R.  306.    5T.R.  709. 
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WiDuaiii  there  shall  also  be  indorsed  on  the  certificate  of  re* 
gistry,  before  two  witnesses,  the  town,  place^  or  parish,  where 
the  persons  to  wh<Hn  the  property  in  the  ship,  or  any  part 
theieoG  shall  be  so  transferred,  shall  reside;  or  if  such  perscm 
vsnsOy  reade  in  any  country  not  under  the  dominion  of  his 
majesty,  but  in  some  British  &ctory,  the  name  of  such  fiu^tory 
of  which  such  person  is  a  member  must  be  expressed;  or  if 
soch  person  reside  in  any  foreign  town  or  city,  and  is  not  a  mem- 
ber of  any  British  factory,  the  name  of  such  foreign  town  or 
city  must  be  mentioned,  and  also  the  name  of  the  house  or  co- 
partnership, in  Great  Britain,  for  or  with  whom  such  person  is 
an  agent  or  partner;  and  the  person  to  whom  the  property  in 
sadi  vessel  is  transferred  is  required  to  deliver  a  copy  of  such 
indorsement  to  the  officer  making  the  re^stry,  who  is  to  cause 
an  entry  thereof  to  be  indorsed  on  the  oath  or  affidavit  upon 
which  ibe  original  certificate  of  r^istry  was  obtained,  and  also 
to  make  a  memorandum  in  the  book  of  registers,  and  to  give 
notice  to  the  commissioners  of  the  customs ;  but  the  provisions 
in  the  above  clause  of  26  Geo.  3*  c.  60.  s.  16.  not  bemg  deemed 
sufficient,  the  legislature  subsequentiy  directed  that  upon  any 
alteration  of  proper^  in  any  ship,  in  the  port  to  which  she 
belongs,  an  indorsement  is  to  be  made  on  the  register,  according 
to  a  form  ^ven  by  34  Geo.  3.  c.  68.  s.  15.  (1)  to  be  signed  by 
the  person  transferring  the  proper^,  or  by  some  person  Iqrally 
authorized  for  that  purpose,  and  a  copy  of  such  indorsement  is 
to  be  ddivered  to  the  person  autiiorized  to  grant  the  TeffStry, 
otherwise  such  sale  or  contract,  &c.  to  be  void.    An  entry 
thereof  to  be  indorsed  on  the  affidavit  on  which  the  original 
certificate  was  obtained,  a  memorandum  to  be  made  in  the  book 
of  registers,   and  notice  given  to  die  commissioners  of  cus- 
toms. (2) 


«7 


These  provisions  embrace  every  case  of  the  transfer  of  pro- 
perty in  a  ship,  and  they  apply  to  any  alteration  of  property  in 


(1)  This  form  of  indorsement, 
on  change  of  property^  is  as  fol- 
lows :  Be  it  remembered,  that 
\\  or  we,  names,  residencef  and 
occupation  of  the  party  selUng,'] 
have  this  day  sold  and  transferred 
all  ^roy  or  our]  right,  share,  or 
interest*  in  and  to  the  ship  or 
[name  of  the  ship  or  vessel 


mentioned  in  the  written  certificaie 
of  registry  f"]  unto  [names,  residence^ 
and  occupation  of  the  purchasers']. 
Witness  [my  or  our  hand  or  hands] 
this  Idate  in  words  atfuU  length']. 
Si^ed  in  the  presence  of 
[two  witnesses.] 
(2)  34  Geo.  3.  c.  66.  s.  15. 
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the  ship,  whether  the  same  be  made  by  transfer  of  the  whde  or 
by  the  sale  of  any  share  or  number  of  shares  therein,  amounting 
to  less  than  the  party's  whole  interest  in  the  ship  (1).  But  it  is 
not  necessary  that  upon  a  transfer  of  a  share  in  a  vessel  the  in* 
dorsement  upon  the  certificate  should  express  the  share  to  be 
all  the  vendor's  interest.  (3) 

A  copy  of  the  bill  of  sale  of  a  ship  while  a^  sea,  and  while  the 
v^dee  is  resident  in  the  port  in  which  the  ship  is  regbtered^ 
must  be  delivered  to  the  custom-house  officer  in  that  port, 
within  a  reasonable  time  after  the  sale^  otherwise  the  transfer 
will  be  invalid  (3) ;  but  this  section  does  not  extend  to  the  case  of 
a  ship  which)  having  been  registered  at  one  port,  is  sold  while 
at  sea  to  a  purchaser  residing  at  another  port  in  this  kingdom. 
In  fiittch  case  a  registration  de  novo,  in  the  port  to  which  the  ship 
is  transferred  by  the  purchaser  on  her  return,  is  suflScient(4). 
Where  a  bill  of  sale  was  executed  by  a  sole  owner  of  a  vessel 
belonging  to  the  port  of  Sunderland  (6),  to  a  vendee  residing  in 
London,  at  the  time  when  the  Yessel  was  in  the  port  of  LondoDy 
the  requisites  of  the  stat  7  &  8  W«  8.  c.  S2.  s.Sl.  only  had 
been  complied  with,  and  not  the  requidtes  of  the  l^th  or  l^h 
sections  of  stat.  84  O.  3.  it  was  holden  that  the  bill  of  sale  was 
void,  for  if  the  ship  were  not  so  absent,  &c«  as  to  bring  her  within 
the  16th  section,  then  the  requisites  of  the  15  th  section  ought  to 
have  been  complied  with,  and  Lawrence,  J.  observed,  that  it  was 
not  sufficient  for  the  vendee  to  have  complied  with  the  requisites 
of  the  stat.  7  &  8  W.  8.  c.  22.  s.  21.  which  requires  a  reg^ter 
de  novo  upon  any  transfer  of  property  to  another  port»  because 
such  transfer  might  take  place  without  any  change  of  property  to 
another,  the  property  continuing  in  the  same  owner ;  that  the 
object  of  the  legislature  there  was  to  provide  for  the  transfer  of 
property  in  a  ship  from  one  port  of  registry  to  another,  but  it 
did  not' direct  the  mode  in  which  the  transfer  of  proper^  from 
one  person  to  another  in  another  port  was  to  be  made;  that 
direction  was  supplied  by  stat.  26  Geo.  8.  and  34  Geo.  3.    And 
where  A.,  having  contracted  for  a  ship  to  be  built  for  him  in  the 
East  Indies,  agreed  during  the  time  of  the  biiilding  to  sell  a  share 
to  B.,  and  B.  paid  part  of  the  price  in  pursuance  of  the  agree- 
ment, and  afterwards,  on  the  ship's  arrival  in  England,  A. 

(1)  5  East,  427.  (4)    Hubbard    v.   Johnson,     3 

(2)  I  Taunt.  387.  Taunt.  177. 

(3)  5  Barn.  &  Aid,  196.  (6)  8  East,  511. 
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caused  ber  to  be  registered,  and  aooounted  witb  B.  as  part* 
owner,  but  B/s  name  was  never  on  the  register  as  part-owner,  it 
was  bolden(l)  tbat  B.  had  not  any  legd  interest  in  the  ship^ 
But  where  a  ship  roistered  at  the  port  of  W.  was  transferred 
by  a  deed  of  assignment  to  owners  resident  in  L.,  the  ship  being 
tfaea  in  the  port  of  L»,  it  was  holden  that  this  transfer  was  not 
wJttm  the  Stat,  B4  Geo.  8.  c*  68.  s.  15.>  but  within  the  16tb 
seetian  c^that  act,  and  that  the  transfer  was  valid,  although  no 
indorsement  was  made  on  the  certificate  of  registry;  it  was 
holden  also  that  the  non-oompliance  with  the  21st  section  of  the 
8tBt  7  &  8  W.  8.  c.  22.  did  not  avoid  the  transfer  (2).  80  a 
bill  rfsale  passes  die  absolute  property  in  a  ship  at  sea,  subject 
only  to  be  divested  in  case  of  the  indorsement  on  the  certificate 
of  registry  not  being  made  within  ten  days  after  the  return  of 
file  ship  to  her  port  (8).  This  requisite,  when  the  ship  is  in  port^ 
■boold  be  complied  with  in  the  time.  And  a  subsequent  com* 
[dianoe  vnll  in  no  case  be  available  by  relation  to  the  time  of  the 
contract  of  sale,  so  as  to  make  the  conveyance  eflectual  for  any 
snteoedent  time  (4)*  But  where  the  intermediate  interests  of 
diird  persons  do  not  intervene,  such  requisites  may  be  complied 
with  at  any  time.  (5) 
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Provision  is  made  for  the  sale  of  Vessels,  either  in  whole  or 
part,  yAeti  dbserUfrom  partifi).  If  a  ship  shall  be  at  sea,  or 
absent  from  the  port  to  which  she  belongs,  at  the  time  when  such 
alteration  in  her  property  shall  be  made,  (rule  14.)  so  that  an 
indorsement  or  a  certificate  cannot  be  immediately  made,  the 
sale  or  contract,  or  agreement  for  sale,  shall  notwithstanding  be 
made  by  a  bill  of  sale  or  other  instrument  in  writing,  as  before 
directed^  and  a  copy  (7)  of  such  bill  of  sale  or  other  instrument 
in  writing  shall  be  delivered,  and  a  copy  of  such  bill  of  sale  or 
other  instrument  in  writing,  and  an  entry  thereof,  shall  be  in- 


(1)  2  Barn.  &  Aid.  248. 

(2)  2  Bam.  &  AkL  427. 

(3)  3  Merival,  322. 

(4)  5  Barn.  &  Aid.  196. 

(5)  2  East,  399.    Ross,  245. 

(6)  34  Geo.  3.  c.  68.  s.  16. 

(7)  The  legislature,  in  this  case 
eonsidering  that  the  captain  would 
do  that  which  he  ouehi  to  do, 
namelyt  have  his  cerUncate  of  re- 
gistry on  board  with  him,  substi- 


tutes a  copy  of  the  bill  of  sale  in 
the  place  of  the  indorsement, 
on  the  certificate,  still  preserving 
the  other  regulations ;  and  this  is 
to  serve  till  within  10  days  after 
the  return  of  the  ship  to  her  port, 
when  the  indorsement  before  re- 
quired is  to  be  made,  and  the  other 
acts  to  be  done  as  before  men- 
tioned. Per  Lawrence,  J.  in  8£a8t» 
525.    2  Selw.  1172.  n.  3. 
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doned  on  the  oath  draffidavit,  and  a  memorandum  thereof  shall 
be  made  in  the  book  of  registers^  and  notice  of  the  same  shall 
be  given  to  the  commissioners  of  the  customs  (1)»  and  within  ten 
days  after  such  ship  shall  return  to  the  port  to  which  she  belongs 
an  indors^nent  shall  be  made  and  signed  by  the  owner,  or  some 
ptoon  l^^fdly  authorized  for  that  purpose^  and  a  copy  thereof 
shall  be  delivered  in  manner  herein-before  mentioned,  otherwise 
such  bill  of  sale,  or  contract  or  agreement  for  sale  thereof,  is  de- 
clared to  be  utterly  null  and  void,  to  all  intents  and  purposes 
whatsoever,  and  an  entry  thereof  shall  be  indorsed,  and  a  me- 
morandum thereof  made  in  the  manner  directed  in  the  act  (2). 
The  intent  of  this  statute  is  to  prevent  an  interest  passing  in 
ships  from  one  owner  to  another,  until  the  public  have  that  in- 
formation which  is  so  essential  to  its  commercial  welfiu^,  and 
the  conditions  of  this  section  must  be  strictly  complied  with;  and 
where  a  bill  of  sale  has  been  executed,  and  the  requisites  of  the 
registry  acts  under  certain  circumstances  are  not  completed^ 
untU  the  rights  of  third  persons  intervene,  no  reUtion  will  hold 
good,  so  as  to  make  the  conveyance  efiectual  from  any  antece- 
dent time  (3).  In  most  cases  it  is  advisable  that  the  grand  bill 
of  sale  be  delivered  to  the  vendee;  which  delivery,  in  the  case  of 
a  ship  at  sea,  has  been  held  to  be  equivalent  to  a  delivery  of  the 
ship  itself  (4).  The  legislature  having  fixed  a  specific  period 
after  the  ship's  arrival  for  complying  with  the  requisites  of  the 
act,  the  acts  thereby  directed  to  be  done  must,  be  done  at  all 
events  within  the  time ;  and  therefore  where  some  of  the  ten  days 
next  after  the  arrival  in  port  of  a  ship  which  had  been  sold 
while  at  sea,  and  in  particular  the  last  of  those  days  were  public 
holidays,  on  which  no  business  was  done  at  the  custom-houscy 
from  which  cause  the  indorsement  on  the  certificate  of  r^;istry 
was  not  made  within  the  ten  days,  it  was  held  that  no  property 
passed  to  the  vendee,  and  that  the  contract  of  sale  was  null  and 
void,  though  the  indorsement  was  made  and  the  copy  delivered 
on  the  next  day  of  business.  (5) 

It  is  enacted  by  the  84th  Geo.  3.  c  68.  s.  17.  that  in  all  cases 
where  the  owner  of  any  ship  shall  reside  in  any  country,  not 

(i)  This  roust  be  done  wil;hin  637.    3  Taunt.  207.     2M.  &  S. 

a  reasonable  time,  or  the  transfer  43.     6  East,  144. 

wUl  be  void.    5  Barn.  &  Aid.  196.  (4)  2  T.  R.  462. 

(2)    34  Geo.  3.   c.  68.    s.  16.  (5)  Gillespey  v.  Mestaer,  Trin. 

42  Geo.  3.  c.  61.  s.  18.  Term,  1804.  Abbott,  61.  5  Barn. 

(3)  2  East,  400.     See  11  Ves.  &  Aid.  196. 
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mder  Ae  dominion  of  his  majesty,  as  a  member  of  some  BritiaAi 

fiMstoyt  or  agent  for  or  partner  in  any  house  or  co-partnership 

actually  carrying  on  trade  in  Great  Britain  or  Ireland,  at  the 

time  wheal  he  shall  transfer  such  property  in  any  ship  or  vessel, 

80  that  an  indorsement  cannot  be  made  immediately,  nor  a  copy 

of  soch  bill  of  sale  or  other  instrument  in  writing  be  deliyered> 

nor  an  entiy  thereof  indorsed  on  the  oath  or  affidavit,  noi^  a 

meoiorandum  thereof  made  in  the  book  of  registers,  nor  notice 

of  the  same  be  given  to  the  commissioners  of  the  customs  in  the 

manner  before  mentioned,  the  same  may  be  done  at  any  time 

•within  six  months  after  such  transfer  shall  have  been  made^  and 

that  within  ten  days  after  such  owner  or  s(Mne  person  legally  au- 

tfaoiized  for  that  purpose  by  him  shall  arrive  in  this  kingdom,    , 

if  SDcli  ship  shall  then  be  in  any  port  of  this  kingdom,  and  if 

not,  then  within  ten  days  after  such  ship  shall  so  arrive,  an  in  • 

doraement  shall  be  made  by  the  owner  or  some  person  l^;ally 

anthcnrized  for  that  purpose,  and  a  copy  thereof  shall  be  delivered 

in  manner  herdn-before  mentioned,  otherwise  such  bill  of  sale 

or  contract  or  agreement  for  sale  is  declared  to  be  utterly  null 

and  void  to  all  intents  and  purposes  whatsoever,  and  entry 

diereof  shall  be  indorsed  and  a  memorandum  thereof  made  in 

die  numner  therein^before  directed.  (I) 

Tliese  vacating  provisions  only  relate  to  those  acts  that  are 
required  to  be  done  by  the  immediate  parties  to  the  sale  or 
transfer,  and  do  not  extend  to  the  acts  or  omissions  of  strangers, 
and  conseqnentiy  any  neglect  of  duty  on  the  part  of  the  officers 
will  not  render  die  sale  void  (2).  Where  tiiere  is  not  any  time 
limited  for  the  performance  of  the  act  required  to  be  done  by 
the  jparty,  as  under  the  16th  section  of  S4  Geo.  3.  c  68.,  no 
time  is  Ibnited  for  the  delivery  of  the  copy  of  the  bill  of  sale  by 
the  par^  to  whom  the  transfer  is  made  to  the  registering  offi- 
cer (3)>  the  statute  is  to  be  construed  as  if  it  had  directed  the 
act  to  be  done  within  a  reasonable  time  (4),  although  the  bill  of 
sale^  or  otiier  such  instrument,  has  its  operation  from  the  time 
when  the  requisites  imposed  on  the  parties  to  die  sale  have  been 
complied  with,  yet  no  relation  will  be  allowed  to  hold  good,  so 


(1)  34  Geo.  3.  c.68.  s.  17.   Sec        (3)  2  M.  &  S.  43. 

form  ante,  297.  note  1.  (4)  2  Selw.  N.P.  1175.  5  Barn. 

(2)  3£sp.  69.     4  East^  110.  &Ald.  196. 
1  Taunt.  307. 


dos 


Of  Contracts  of  Manufacture,  Sale,      [Ch.  5. 

AS  to  make  the  conveyance  e£bctual  from  any  aptecedent  time  (I). 
These  statutes  rekte  to  transfers  made  by  ^e  parQr  only  (2),  viz. 
from  a  former  owner  to  a  new  owner^  and  do  not  affect  assign- 
ments by  operation  of  law,  as  in  cases  of  bankruptcy^  death,  or 
marriage,  &c.  where  the  property  passes  to  the  assignees,  repro- 
sentatiyes,  or  husband,  without  these  forms  (3).  It  is  suffident 
if  the  names  of  the  'several  owners  appear  on  the  r^istry ;  it  is 
not  necessary  that  the  proportions  in  which  the  owners  are  in- 
terested should  be  stated.  Lastly  (4),  it  is  to  be  observed,  that 
the  r^ter  of  a  ship  is  directed  to  be  kept,  not  for  the  sake  of 
the  persons  making,  or  the  persons  accepting  the  transfer,  but 
for  purposes  of  public  policy ;  hence  to  charge  a  perscm  as  owner 
of  a  ship,  it  is  not  sufficient  merely  to  produce  the  register,  for 
that  cannot  be  made  evidence,  even  prima  facie,  unless  the  persan 
intended  to  be  charged  is  connected  with  the  entry,  and  it  is 
shewn  that  every  thing  has  been  done  by  hu  authority  or  adop- 
tion. (5) 


Ofwarramiefc         The  vendee  of  all  kinds  of  property  should,  in  order  to 

obtain  a  security  against  the  consequences  of  any  defect 
in  the  quality  or  value  of  the  thing  sold,  obtain  a  warranty 
from  the  vendor  of  its  correctness  and  perfection  in  this 
respect,  otherwise  he  will  frequently  be  without  remedy  (6). 
In  some  cases,  indeed,  an  implied  warranty  arises,  without  any 
actual  stipulation  between  the  parties,  but  by  legal  inference ; 
for  the  most  part,  however,  an  express  warranty  is  necessary. 

In  contracts  for  the  sales  of  personal  property  the  vendor  im- 
pliedly warrants  that  the  artide  he  sells  is  his  own,  and  if  it 
prove  otherwise  he  is  liable^  either  for  the  breach  of  his  implied 


(1)  See  ante,  299.  2  East,  404. 
8  East,  10. 

(2)  5  East,  422. 

(3)  RobiDSon  v.  M'Ponneil, 
K.  B.  Trin.  Term,  56  Geo.  3. 
2  Bam.  &  Aid.  193.  S.P. 

(4)  2Selw.N.F.  175. 

(5)  2  Camp.  170.  2  Taunt.  5. 
14  East,  226.  See  as  to  what 
extent  thb  amounts  to  evi- 
dence of  ownership,  Ross  on 
Vendor  and  Purch.  255.  7  T.  R. 
306.     8  East,  10.     4  East,  ]30. 
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5  Esp.  88.  5  T.  R.  709.  1  Gow. 
41.  Owner,  though  not  registered, 
mav  sometimes  bring  an  action, 
1  Gow.  C.N.P.  41. 

(6)  As  to  warranties  in  general, 
see  Long  on  Personal  Property, 
119.  Ross,  V.&P.  281.  ISelvF. 
N.P.  644.  2  Com.  on  Cont.  263. 
Holt,  C.N. P.  632.  As  to  the 
form  of  action  for  breach  of  war- 
ranty, see  2  Chitty  on  Plead.  136  n« 
The  warranty  rou'st  be  false  at  time 
of  sale.    2  Taunt.  343. 
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promise  (1)9  or  for  the  deceit  (2);  and  this  implied  warrant 
arises  whether  the  seller  be  in  the  fu;tual  possession  of  the  article 
sold  or  not.  (S) 

It  has  been  supposed  that  there  is  an  implied  warranty  of  the 
goodness  and  worth  of  an  article  arising  from  the  conditions  of 
all  sales,  and  this^supposition  b  grounded  upon  the  principles  of 
natural  justice  and  equitjr^  which  ought  to  govern  all  the  contracts 
of  men>  without  reference  to  the  particular  quality  of  the  thing  for 
which  they  contract  (4),  But  there  is  no  such  rule  in  the  English 
law.     It  was  formerly,  indeed,  a  current  opinion  that  what  was 
termed  asound  price  wasjp^  se  an  implication  of  warranty,  but  this 
doctrine  has  been  long  exploded,  and  there  must  in  general  be  an 
express  warranty  as  to  the  quality  or  yalue  of  a  personal  chattel 
in  order  to  maintain  the  action  (5).  An  implication  of  warranty^ 
howerer^  may  frequently  arise  from  the  wording  or  nature  of 
the  contract,  or  from  the  established  or  particular  usage  of 
trade ;  and  Uiis  must  of  course  depend  on  the  nature  of  each 
particular  contract    If  a  contract  describe  the  goods  as  of  a 
particular  denomination,  there  is  an  implied  warranty  that  they 
shall  be  of  a  merchantable  quality,  of  the  denomination  men- 
tioned in  the  contract  (6) ;  and  where  rye-grass  was  bought  to 
sow,  and  which  the  purchaser  did  not  examine,  and  it  did  not 
grow,  in  consequence  of  a  defect  in  the  seed,  it  was  held  that 
the  vendor  could  not  recover  the  price  from  the  purchaser  (7). 
IS  goods  sold  are  described  in  the  invoice  as  scarlet  cuttuigSy  a 
warranty  is  to  be  inferred  that  the  goods  answer  the  known 
mercantile  description  of  scarlet  cuttings  (8).     So  where  an  ad- 
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(1)  I>oogl.  18.  Cro.  Jac.  474. 
197.  1  Rol.Abr.  90.  pi.  6.  Garth. 
90.  2  Bla.  Com.  451.  3  Id.  166. 
3T.R.  57.  Peake,  C.N. P.  94. 
1  Salk.  210.  This  implied  war- 
ranty does  not  extend  to  real  pro- 
perty (Dougl.  654.  2  Bos.  &  PuL 
13.  3  Bos.  &  Pul.  166.)  if  a  re- 
gular conveyance  has  been  exe- 
cuted.    6T.R.  606. 

(2)  3  Bla.  Com.  1 66. 

(3)  3  T.  R.  57.  ace.  1  Salk. 
21 0.  1  Ld.  Raym.  593.  S.C. ;  bat 
dififecently  reported,  Ciirth.  90« 
Cro.  Jac.  197.  cont. 


(4)  2  Woodes.  415.  3  Wood. 
199. 

(5)  Holt,  C.N. P.  632.  note. 
Dougl.  18.  1  Roll.  Ab.  90. 
2  East,  314.  3  Camp.  351.  2  Bla. 
CoAi.  451.  3  Id.  165.  2  Roll. 
Rep.  5.  F.  N.  B.  94.  a.  ace. 
2  Wooddes.  415.  3  Id.  199. 
cont. 

(6)  4  Camp.  144. 

(7)  Blair  v.  Thorn,  Guildhall, 
Jan.  1823,  J.  Pearson,  attorney 
for  defendant. 

(8)  1  Stark.  504,  See  4  Taunt. 
853. 
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Tertisement  for  the  sale  of  a  ship  described  her  as  a  copper- 
fiistened  yesseli  adding  that  the  vessel  was  to  be  taken  with  all 
iaults  without  any  allowance  for  any  defects  whatsoever^  and  it 
appeared  that  she  was  only  partially  oopper-fiistened,  it  was  held, 
that  notwithstanding  the  words  ^  with  all  faults,  &c/'  the  vendee 
was  liable  for  the  breach  of  warranty  (1).  So  in  all  contracts 
for  the  sale  of  provisions  it  should  seem  that  there  is  an  implied 
warranty  that  they  shall  be  wholesome,  and  it  has  been  held 
that  the  vendor  of  an  article  impliedly  warrants  that  it  shall 
answer  the  purpose  for  which  it  is  sold,  though  this  latter  doc- 
trine^ as  a  general  rule,  seems  questionable  (2)«  An  agreeipent 
between  a  brewer  and  a  publican,  that  the  publican  shall  take  all 
hb  beer  of  the  brewer,  cannot  be  enforced,  unless  the  brewer  sup- 
ply the  publican  with  good  beer,  such  as  ought  to  give  satis- 
faction to  his  customers  (S).  .  If  goods  are  ordered  to  be  manu* 
factured,  a  stipulation  that  they  shall  be  proper  and  saleable  is 
implied  (4),  and  so  it  is  in  die  sale  of  goods  where  no  oppor- 
tunity of  an  inspection  is  given  (5),  and  especially  if  the  goods 
are  for  a  foreign  market.  (6) 

But  if  there  be  a  latent  defect  in  the  thing  sold,  which  defect 
is  unknown  to  the  seller,  though  a  fair  price  be  given  by  the 
buyer  for  the  commodity,  the  law  does  not  in  general  raise  aa 
implied  warranty  that  it  shall  be  merchantable  (?}•  In  a  verbal 
sale  by  sample  it  is  an  implied  warranty  that  the  thing  sold  cor- 
responds with  the  bulk  of  the  sample  (8).  But  in  a  written  con- 
tract of  sale  by  sample  a  stipulation  must  be  inserted  that  the  com- 
modity corresponds  with  the  sample,  otherwise  parol  evidence  is 
inadmissible  to  make  such  stipulation  part  of  the  contract  (9). 
An  implied  warranty  will  arise  from  the  non-observance  of  the 
usage  of  trade  in  specifying  defects ;  and  it  being  usual  in  the 
sale  by  auction  of  drugs,  if  they  are  sea-damaged,  to  express  it  in 
the  broker^s  catalogue;  and  drugs  which  are  repacked,  or  the 
packages  of  which  are  discoloured  by  sea-water,  bearing  an  in- 
ferior price  although  not  damaged,  the  defendants,  who  had  pur- 


(1)  5  Barn.  &  Aid.  240.  (5)  Id.    Long,  121. 

(2)  See  1  Stark.  384.  (6)  Id.  ibid.  Ante,  271. 

(3)  2  Camp.  391.      3  Camp.        (7)  2  East,  314.     1  Stark.  384 
286.  3Campb.  J  54.  506. 

(4)  4  Campb.  144.   169.;   and        (8)  4Campb.  144.  169. 

6  Taunt.  108.  (9)  Id.  ibid*    2  Camp.  22. 
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chased  some  sea-damaged  pimento,  repacked  it,  and  advertised 
it  in  catalogues,  which  did  not  notice  that  it  was  sea-damaged  or 
repacked,  but  referred  it  to  be  viewed,  with  little  facility,  how* 
ever,  of  viewing  it;  they  exhibited  impartial  samples  of  the  qua- 
lity, and  sold  it  by  auction ;  it  was  held  that  this  was  equiva- 
lent to  a  sale  of  the  goods  as  and  for  goods  that  were  not  sea- 
damaged,  and  that  an  action  lay  for  the  fraud.  (1) 

Express  warranties  may  be  either  general  or  special,  as  re- 
lating to  the  subject-matter  of  the  contract;  the  advantage  arising 
to  the  buyer,  from  an  express  warranty  as  to  the  quality  or  value 
of  the  commodity  sold,  is  that  such  warranty  extends  to  any 
defect  in  such  quality  or  value,  known  or  unknown  to  the  seller^ 
and  if  the  warranty  be  false,  he  has  his  remedy  over  against  the 
seller^  or  may  refuse  to  keep  the  commodity.  In  order  to  con- 
stitute an  express  warranty,  the  declaration  of  the  seller  should 
be  positive  and  explicit,  and  not  a  mere  surmise  or  affirmation 
of  his  opinion ;  for  if  a  man  state  what  he  believes  to  be  true, 
giving  the  purchaser  at  the  same  time  to  understand  that  he  has 
no  absolute  knowledge  on  the  subject,  it  would  be  very  hard  if 
he  should  be  held  bound  by  such  a  representation,  though  the 
supposed  incident  or  quality  which  he  represented  to  belong  to 
the  subject,  or  some  fact  which  he  had  stated  concerning  it, 
should  be  afterwards  proved  not  to  exist;  where  therefore  a 
man,  on  the  sale  of  a  horse,  referred  to  a  written  pedigree  of  the 
animal,  to  ascertain  his  age,  and  at  the  same  time  stated  to  the 
buyer  that  he  knew  nothing  more  about  it  than  what  the  pedigree 
disclosed,  he  was  held  not  to  be  liable  to  an  action  on  account 
of  the  pedigree  proving  false,  of  which  fact  the  seller  had  no 
knowledge  at  the  time  of  the  sale  (2).  The  mere  insertion  of 
the  name  of  an  artist  in  a  catalogue,  as  the  painter  of  any  par- 
tictdar  picture,  is  not  such  a  warranty  tliat  will  subject  the  seller 
to  an  action,  if  it  turn  out  that  he  was  mistaken  (3).  A  future 
erent  may  be  warranted  (4).  A  general  warranty  will  not  ex- 
tend to  guard  against  defects  that  are  plainly  and  obviously  the 
obgects  of  sense ;  as  if  a  horse  be  warranted  perfect,  and  wants 
eidi^  an  ear  or  a  tail,  unless  the  buyer  in  this  case  be  blind. 

(1)  4 Taunt.  847.  Taunt.  405. 

(2)  Peake,  123.  Declaration  on        (3)  1  Esp.  N.  P.C.  572. 
warranty   that    seed   was    good,        (4)  Dougl.  735.  See  3  Bla.  Com. 
**  which  defendant  cwM  warrant,"  1 66.  ante,  100. 

held    sufficient   after   verdict,    7 
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But  if  cloth  be  warranted  -to  bo  of  such  a  length  when  it  is  not, 
an  action  lies,  for  that  cannot  be  discerned  by  sight,  but  only 
by  measuring  the  cloth ;  and  so  it  lies,  if  to  disc^n  the  defisct 
some  skill  is  required.  (1) 

The  warranty  must  take  place  at  the  lime  of  the  sale^  for  if  it  be 
made  afterwards,  and  not  at  the  time  of  the  sale,  it  is  avoid  war- 
ranty, unless  in  writing  under  seal  (2),  and  the  warrant  should 
always  form  a  part  of  the  contract ;  and  where  before  or  at  the 
time  of  the  sale,  a  specimen  or  sample  of  the  goods  is  exhibited  to 
the  buyer,  if  there  be  a  written  contract  which  merely  describes 
the  goods  as  of  a  particular  denomination,  this  is  not  a  sale  by 
sample  (3) ;  but,  under  circumstances,  where  the  warranty  can  be 
connected  with  the  subsequent  contract  of  sale,  it  is  binding, 
though  made  before  the  actual  sale,  as  if  upon  a  treaty  for  the 
buying  of  certain  goods,  the  buyer  should  ask  the  seller  if  he 
would  warrant  them,  and  he  should  warrant  them,  and  on  the 
buyer  demanding  the  price,  the  seller  should  fix  it,  and  allow 
the  buyer  two  or  three  days  to  consider  it,  and  then  the  buyer 
should  come  and  ^ve  the  price,  the  warranty,  though  made  be- 
fore, would  be  considered  part  of  the  contract,  and  would  be 
binding  (4).  The  same  modes  must  be  adopted  in  the  construc- 
tion of  contracts  of  warranty  as  in  all  other  contracts.  (5) 


Action  for 
<lecftic. 


Though  there  be  neither  any  express  or  implied  warranty 
upon  a  contract,  so  as  to  render  the  vendor  liaUe  for  a  breadi 
of  it,  yet  irhe  practice  any  intentional  deception  for  the  purpose 
of  disguising  the  latent  defects  of  a  commodity,  and  in  order  to 
elude  the  vigilance  of  the  buyer,  he  would  be  liable  for  the  de- 
ceit (6) ;  as  if  at  the  time  of  the  sale  of  goods,  the  vendor  ex- 


(i)  3  Bla.  Com.  163.  1  Salk. 
211. 

(2)  F.  N.  B.  98.  2  LordRaym. 
1120.  1  Stra.  414.  Bjer,  76  a. 
Cro.  Jac.  1 97.  id.  630.  1  Vin.  Ab. 
b7S.  But  subsequent  admissions  will 
amount  to  evidence  of  a  prior  war- 
ranty, 7  East,  274.  3  Smith,  131. 

(3)  4  Camp.  144. 

(4)  Ld.  Raym.  1120.  1  Roll. 
Ab.96.  1.5.     1  Salk.  211. 

(5)  See  ante,  106,  &c. ;  as  to  con- 
struction of  warranty  of  horses,  see 


Holt,  C.  N.  P.  682.  Long;»  124. 
Ross,  295.  1  Selwy.  N.  P.  144. 
(6)  3  Camp.  506.  12  East,  1 1 . 
4  Camp.  22.  1  Roll.  Ab.  p.  90. 
Action  sur  Case,  p.  4.  ib«  p.  3. 
Kitch,  J  74  a.  Cro.  Jac.  4.  Peake« 
N.P.  C.  1 1 5.  An  action  for  deceit  ia 
giving  a  false  warranty  lies,  though 
the  vendee  may  frequently  adopt 
the  action  of  assumpsit.  The  lat- 
ter action,  however,  seems  pre- 
ferable, where  the  gist  of  the 
action  is  tlie  defect  iu  the  war- 
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hibit  a  sample  to  deoeite  the  bnyers^  and  the  pardiaser  is 
thereby  deceived,  the  vendor  is  liable  (1).     We  have  before 
considered  as  to  what  deceit  is  necessary  in  this  respect,  in  order 
to  invalidate  a  contract  (2) ;  in  addition  to  this,  however,  it  must 
be  observed,  that  the  deception  must  be  intentional,  and  a  scienter 
of  die  defect  must  in  all  cases  be  proved  (S).    If  a  party  sell  a 
sbip  with  all  faults,  yet  if  he  knows  of  any  defect  therein,  and 
uses  some  artifice  to  prevent  its  being  discovered  by  die  pur- 
tdiaser,  he  will  be  liable  for  the  deceit  (4).      It  should  seem, 
however,  that  the  mere  knowledge  alone  of  a  defect  in  a  commo- 
dity sold,  without  any  art  used  to  conceal,  would  not  render 
the  vendor  liable  in  an  action  for  deceit ;  but  he  must  be  either 
silent,  or  speak  the  truth,  and  disclose  the  fact  if  called  upon  so 
to  do.  Where  the  vendor  of  a  ship  represented  her  to  have  been 
built  in  1816,  although  in  fact  she  had  been  launched  a  year 
earlier,  the  vendee  is  entitled  to  recover  for  the  deceit,  though 
tlie  ship  was  to  be  taken  with  all  faults  (5).    The  deception 
must  be  such  as  would  impose  on  a  man  of  ordinary  sense, 
unless  indeed  the  purchaser  be  peculiarly  deprived  of  the  sense 
requisite  to  discover  the  deception ;  thus,  if  the  vendor  produces 
a  horsey  and  represents  it  to  be  perfect,  and  it  wants  either  a 
tail  or  an  ear,  he  would  not  be  liable  for  the  deceit,  as  it  would 
be  plain  and  obvious  that  the  horse  was  defective  in  this  respect, 
unless  the  purchaser  in  this  case  be  blind  (6) ;  but  if  cloth  be 
^v^airanted  to  be  of  such  a  length,  when  it  is  not,  an  action  on 
tbe  case  lies,  for  that  cannot  be  discerned  by  sight,  but  only  by 
measuriqg  the  cloth ;  and  if  a  horse  be  warranted  sound,  and 
be  wants  the  sight  of  an  eye,  though  this  seems  to  be  the  object 
of  one's  senses,  yet,  as  the  discernment  of  such  defects  is  fre- 
qnendy  matter  of  skill,  it  has  been  held  that  an  action  on  the 


santy,  2  East,  451.    2  ChiUy  on  Taunt.  779. 

FL  136.  n.  e.    This  action  for  de-  (5)  2  Stark,  561.  id.  U2.    5  B. 

eeit  lies,  thoagh  it  be  stipulated  &  A.  240.    It  has  been  held  that 

tlut  vendee  may  return  article  if  ifthe  vendor  of  a  picture,  knowing 

be  didflEe  it,  1  Stark.  162.   An  in«  that  the  vendee  labours  under  a 

dtctment  will  not  lie  for  this  deceit,  delusion  with  respect  to  the  pic- 

H,  V.  Pywell;  1  Stork,  402.  ture,  which  materially^  influences 

(1)  4  Camp.  22.  his  judgment,  permits  him  to  make 

(2)  Ante,  155.  the    purchase  without  removing 

(3)  Dale's  case,  Cro.  Bliss.  44.  that  aelusion,  the  sale  is  void.  See 
Cro.  Jac4.  Aleyn,  91.  2  East^  1  Stark,  434.  Sed  quere,  see  ante, 
448  o.  S.  C.  2  East,  450  n.  304. 

(4)  3  Campb.  154.  id.  351.    4  <6}  3  Bla.  Com.  .165. 
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case  lies  to  recover  damages  for  the  imposition  (1).  If  a  re- 
presentation be  made  before  a  sale  of  the  quality  of  the  thing 
sold)  with  full  opportunity  for  the  purchaser  to  inspect  and  ex- 
amine the  truth  of  the  representation,  and  a  contract  of  sale  ba 
afterwards  reduced  into  writing,  in  which  that  representation  is 
not  embodied,  no  action  for  the  deceit  lies  against  the  vendor, 
on  the  ground  that  the  article  sold  is  not  answerable  to  that  re- 
presentation, whether  the  vendor  knew  of  the  defects  or  not  (2). 
We  have  before  seen  as  to  what  the  vendor  should  do  to  rescind 
a  contract,  on  account  of  a  false  warranty,  or  of  any  deceit  in 
the  sale  of  goods.  (3) 

An  exchange  of  property  is  the  transferring  it  from  one  per- 
son to  another,  in  consideration  of  some  remuneration  and  retiim 
to  be  given  by  the  latter,  and  it  differs  from  a  sale  in  this  par- 
ticular^ that  in  a  sale  the  remuneration  or  return  which  the 
vendor  is  to  receive  is  to  be  a  payment  in  money,  but  in  an  ex- 
change one  commodity  is  given  for  another.  Both  sales  and 
exchanges  are  founded  on  a  valuable  consideration,  by  which 
the  party  who  disposes  of  his  goods  is  induced  to  make  the  sale 
or  exchange ;  the  principles  of  law,  by  which  contracts  of  ex- 
change are  regulated,  are  in  general  the  same  as  those  r^u- 
lating  contracts  of  sale.  (4) 


Other  points  af-       We  have  before  stated  that  in  general  a  stamp  is  not  necessary 
of  manufacture,    <>»  an  agreement  for  the  sale  of  personal  property  (5);  and  the 
sale,  and  ex-       principles  and  rules  to  be  found  in  the  preceding  chapters  re- 
lative to  the  construction  and  legal  operation  of  contracts  {6)y 


(1)  3  Bla.  Com.  165.     1  Salk. 
211. 

(2)  4  Taunt.  779.  4  Camp.  22. 
id.  144. 

(3)  Ante,  156. 

(4)  Ante.  2  Bla.  Com.  323.  AA^. 
3  Salk.  157.  In  exchange  of  one 
xommodity  for  another,  there  is 
in  general  no  implied  warranty.  3 
•Camp.  35  J .  The  principles  and 
rules  of  constniction  of  contracts 
of  warranty  upon  sale  govern  those 
of  contracts  of  exchange.  Upon 
agreement  between  two  traders  to 
change  ^oods  for  goods,  after  a 
balance  is  struck  between  them, 
such  balance  is  to  be  paid  in  money. 


1  Stark.  1 85«  Where  two  trades- 
men agree  to  deal  with  each  other 
by  way  of  barter,  if  one  refuses  to 
account  the  other  may  arrest  for 
the  whole  value  of  goods  which  he 
has  furnished  to  party  refusing.  5 
Taunt.  259.  In  contract  of  ex* 
change  of  watch  for  candlesticks 
warranted  silver,  party  cannot  re- 
cover back  watch,  though  warranty 
be  false.  3  Campb.  299.  The  con- 
tract should  in  general  be  declared 
on  specially.  1  H.  Bla.  287.  Holt, 
C.N.P.  179.  3  Marsh,  495. 

<5)  Ante,  170. 

(6)  Ante,  106  to  n6»  and  see 
Long  on  P.  P.  105. 
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the  prafetical  manner  of  executing  them  (1),  and  how  the  per- 
formance of  them  may  be  suspended  or  delayed  (2),  altered, 
cancelled^  or  annulled  (S)»  or  released  or  excused  perform- 
ance (4),  wiH  for  the  most  part  be  found  applicable  to  this  part 
of  the  subject 


Lastly^  we  have  cursorily  to  consider  contracts  of  loan  of- Comncuofiaan. 
money  or  stock,  of  annuity,  bottomry^  and  respondentia,  which  gioS!"*^ 
are  frequently  entered  into  for  the  purpose  of  facilitating  com- 
mercial transactions.  Contracts  for  lending  and  borrowing  of 
money  are  generally  simple,  and  few  points  of  law  arise  respectr 
ing  them^  esccepting  those  relating  to  the  securities  for  repay- 
menty  and  the  interest  or  remuneration  to  be  paid  to  the  lender. 
Any  person  may  be  a  party  to  a  loan,  with  the  exception  that 
an  infant  must  not  be  the  borrower  (5).  The  loan  may  be  for 
an  indefinite  or  fixed  time.  In  the  former  case,  the  lender  may 
at  any  time,  without  any  previous  demand,,  proceed  to  recover 
back  the  money  lent.  The  advance  may  be  on  a  parol  promise 
of  repayment,  either  express  or  implied,  or  it  may  be  secured 
by  written  contract.  A  mere  unstamped  I.  O.  U.  is  sufficient 
evidence  at  law  to  enable  the  lender  to  recover  back  the 
money  (6).  But  it  is  advisably  especially  where  the  sum  is 
considerable,  or  interest  is  to  be  paid,  or  a  security  is  required, 
to  have  a  formal  document,  either  a  promissory  note,  bill  of  ex- 
change, bond,  mortgage,  or  warrant  of  attorney,  some  times  ac- 
companied  with  a  guarantee  to  secure  the  repayment ;  a  promis- 
soiy  note  for  the  payment  of  ^50  with  interest  is  sufficiently 
stamped  with  a  stamp  for  the  precise  amount  of  ^50  (7).  A 
bill  of  exchange  payable  at  a  fixed  period  is  one  of  the  most 
nsnal  securities  for  the  loan  of  money  by  way  of  discount^  as 
the  lender,  by  retaining  the  amount  of  discount,  obtains  com- 
pound interest  (&),  which  he  cannot  do  by  the  intervention  of  a 
bond  or  mortgage  (9).  But  where  the  loan  is  considerable,  or 
a  security  is  to  be  executed  for  future  advances,  a  higher  se- 

(1)  Ante,  118  to  139.  (7)  Ante,  173.     4  Bar.  &  Aid. 

(2)  Ante,  139  to  140.  204. 

(3)  Ante,  140  to  144.  (8)  Lloyd  v.  Williams,   2  Bin. 

(4)  Ante,  144  to  162.  Bep.  792.    3  Wils.  256. 

(3)  Ante,  18.  (9)  Noy,   4 J.      Cro.   Jac.   25. 

(6)  Ante,  167.  Moore,  644.     Cbitty  on  Bills,  d 

ed.  83. 
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curity  18  usually  required^  i»  a  mortgage  or  boodi  and  varvaaC 
of  attorney)  bo  as  to  bind  the  land  and  afiect  the  heir  of  the 
borrower ;  Mid  it  is  very  usoal  in  commercial  transactions  for 
bankers  and  others,  who  are  required  to  make  adrancea  from 
time  to  time  to  a  tradesman,  either  in  acceptances  or  cash,  be* 
yond  the  amount  of  the  money  and  securities  deposited  by 
him  in  their  hands,  to  take  the  latter  security,  with  a  defeazance 
enabling  them  to  sign  judgment  and  issue  execution,  even  before 
they  have  actually  been  obliged  to  pay  money  in  pursuance  of 
the  engagements  they  may  have  oome  under,  which  security  is 
perfectly  valid  in  law^  and  will  not  be  disturbed  either  in  eqiuty 
or  in  case  of  bankruptcy  (1).  In  these  cases,  where^  aft^  taking 
such  security,  there  is  a  change  either  in  the  firm  of  the  lenders 
GT  the  borrowers,  the  former  security  will  not  operate  as  a  con- 
tinuing security  for  subsequent  transactions,  or  indeed  in  some 
cases  for  the  arrear,  unless  it  be  expressly  so  agreed  by  the 
terms  of  the  security  (2);  and  therefore  it  is  in  general  neces- 
sary upon  such  change  of  circumstances  to  have  a  fresh  se- 
curity. (3) 

iDitftti.  Interest  is  usually  stipulated  for  on  the  loffia  of  money»    But 

unless  there  be  such  express  stipulation,  or  a  written  security,  to 
repay  the  principal  monqr  on  a  fixed  day,  no  interest  is  payable^ 
and  a  parol  loan  of  money  does  not  carry  interest  (4).  A  bond^ 
conditioned  for  the  payment  of  money,,  without  naming  any  day» 
carries  interest  firom  the  date  (5).  But  the  general  usage  of 
trade  in  transactions  of  a  similar  nature  may  vary  the  case;  and 
therefore,  on  affirming  judgment  in  a  writ  of  error,  in  the  Ex- 
chequer chamber,  in  an  action  by  bankers  for  the  balance  of 
their  account,  the  chancellor  awarded  interest,  it  being  noto- 
rious that  bankers  usually  charge  interest  on  their  advances  (6)9 
though,  in  a  common  case  of  money  lout,  no  interest  could  have 
been  recovered  on  the  affirmance  of  the  judgment  (7) 

Witli  respect  to  the  amount  of  interest  on  a  loan,  the  statute 
12  Ann.  c.  16.  limits  it  to  the  rate  of  jf5  per  cent,  on  all  con- 
tracts entered  into  in  Great  Britain.     This  statute  and  the  de- 

(1)  2T.R-l65.  (5)7T.R.  124.    15  East,  225. 

(2)  4  Taunt.  673.  2  Bar.  &  (6)  Wright  v.  Bonter^  in  £x- 
Aid.  39.  chequer  chamber,  UilaryTemiy  a.d* 

(3)  Id.  ibid.  1823;  and  see  4  Taunt.  298.  346. 

(4)  15  East,  223.    1  Rose,  399.  (7)  4  Taunt.  346. 
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dskmsupon  it,  and  the  charges  for  commission^  we  have  already 
coBsidered^  when  examining  the  illegality  of  a  contract  in  respect 
of  usuiy  (1).  There  is  no  objection  to  an  agreement  or  a  course 
of  dealing  by  which  bankers  make  half  yearly  rests  in  their  ac- 
countSy  making  interest  and  commission  carry  compound  inte- 
rest (2) ;  and  an  agent  or  fector  who  advances  money  for  hia 
priodpal  may»  at  the  end  of  a  year,  charge  compound  interest 
withoat  any  express  contract  to  do  so  (3).  An  exception  to  the 
nte  of  interest  was  introduced  by  the  14  Gea  3.  c.  79.  autho- 
rizing the  loan  of  money  in  England  at  a  higher  rate  than  ^5 
per  oent*i  on  the  security  of  land  in  Ireland  and  the  colonies,  but 
that  statute  does  not  authorize  any  other  security,  and  therefore 
where  A.  contracted  with  B.  for  the  sale  of  an  estate  in  the  West 
Indies  and  it  was  agreed  that  part  of  the  purchase  money  should 
reniaiDy  secured  by  the  band  of  B.  and  C,  and  that  bond  was 
afterwards  Cancelled,  and  another  executed  in  England  by  B» 
and  D.9  reserving  4€6  per  cent,  interest,  in  the  same  manner  aa 
the  former  one,  such  contract  was  held  to  be  usurious  (4).  A 
contract  for  the  repayment  of  a  debt  with  legal  interest,  or,  at 
the  option  of  the  creditor,  to  transfer  so  much  stock  as  it  would 
have  produced  on  the  day  it  was  piayable,  is  void  as  usurious  ; 
the  principal  and  interest  being  secured,  with  the  chance  of  rise 
of  the  stock — not  therefore  like  a  contract  to  replace  stock  ab- 
•oltttely^  which  might  fall  (5}«  So  a  contract  to  cover  losses,  or 
to  replace  at  a  higher  price  than  the  value  of  the  money  ii)  stock 
at  the  time  of  the  bargain,  is  illegal  (6).^  In  an  action  for  not  re- 
placing the  stock,  the  plaintiff  is  entitled  to  recover  the  amount  of 
the  money  such  stock  would  have  produced  on  the  day  fixed  at 
the  time  it  should  have  been  replaced,  or  on  the  day  of  trial,  at 
bis  option.  (7) 

Assistance  in  commercial  transactions  may  also  be  afforded  by 
the  loanof  s/ocA  in  the  public  funds,  which,  though  the  bor-^ 
rower  may  have  to  pay  more  than  ^5  per  cent,  for  the  money 
he  may  actually  receive,  and  may  have  to  invest  in  return  more 

than  such  principal  money,  yet  the  transaction  will  be  legal. 

"^ — ■ -  -    -  ■-— ^.~^— . 

(1)  Ante,  87,  ^c.   and  Cbitty        (3)  3  Campb.  467.    1  Marshal^' 
on  Bills ;  see  also  further  as  to    224,  5. 

interest,  commission,  &c.  Cbitty  (4)  3  T.  R.  425. 

CD  Bills,  6ed.  83  to  89.  (5)  17Ve8.jun.  44. 

(2)  5  Barn.  &  Aid.  34.    2Anst.  (6)  11  East,  6\6. 
495.    Chitty  on  Bills,  C  ed.  85.  (7)  2  Taunt.  257.^ 
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Thus,  it  was  held  that  the  loan  of  money  produced  by  the  sale 
of  stock,  on  an  agreement  that  the  borrower  shall  replace  such 
stock  on  a  certain  day,  or  repay  the  money  on  a  subsequent  day, 
with  such  interest  in  the  mean  time  as  the  stock  itself  would  have 
produced,  is  not  usurious,  though  the  interest  exeeed  £5  per 
cent^  unless  the  transacUon  be  colourable,  and  a  mere  device  to 
obtain  more  than  legal  interest  (1).  So  an  agreement  in  satis* 
faction  of  a  subsisting  debt,  and  in  consideration  of  forbear- 
ance, to  invest  as  much  stock  at  a  future  day  as  the  debt  would 
have  purchased  on  the  day  of  the  bargain,  and  to  pay  so  much 
as  the  dividends  would  have  amounted  to  in  the  mean  dme,  is 
legal.  (2) 

Annuity  eon*  The  mode  of  raising  money  or  purchasing  a  business  by  way 

of  annuity  is  not  unfrequent.  An  annuity  is  a  certain  annual 
sum  of  money  granted  to  a  person  during  his  life  or  the  lives  of 
others.  As  the  duration  of  the  payment  depends  on  the  life  of 
the  party  during  whose  existence  it  is  to  be  paid,  and  the  conti- 
nuance of  the  payment  is  consequently  uncertain  and  contingent, 
the  law  does  not  attach  the  penalties  of  usury  to  an  annuity 
transaction^  unless  it  be  merely  colourable,  however  exorbitant 
the  terms  may  be  with  reference  to  the  sum  advanced  (3).  But 
equity  will  relieve  if  circumstances  of  deceit  appear  (4).  And  in 
order  to  protect  the  distressed  and  careless  borrower  from  the 
avarice  and  imposition  of  the  wealtliy  lender,  the  legislature  has 
introduced  several  wholesome  provisions.  The  statute  53  Geo.  5. 
c.  141.  s.  2.  provides  for  the  enrolling  a  memorial  of  the  an- 
nuity securities,  with  the  time  prescribed,  and  prohibits  the 
detention  of  any  part  of  the  consideration  money  for  any 
undue  purpose  (5).  But  by  the  S  Geo.  4.  c.  92.  s.  I.  it  is  pro- 
vided that  by  the  said  act  of  the  53  Geo.  3*  no  further  or  other 
description  of  the  subscribing  witness  or  witnesses  to  any  annuity 
instrument  is  required  in  the  memorial  thereof  besides  the  names 
of  all  such  witnesses.  The  2d  section  renders  it  sufficient  to 
enrol  a  memorial  of  the  deed  whereby  the  annuity  is  granted^ 
without  noticing  any  other  deed  for  securing  the  annuity.  The 
presumption  is,  that  the  annuity  is  valid,  and  has  been  duly  me- 
morialized ;  and  it  is  not  therefore  incumbent  on  a  party  suing 


(1)  3  T.R.  531.    8  T.R.  162.         (4)  Iliirst  on  Ann.  4. 

(2)  8  Easr,  304.  (5)  4  Barn.  &  Aid.  28  J 

(3)  Hunt  on  Ann.  3, 


r 
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cm  or  claiinhig  dtle  by  virtue  of  an  annuity  deed  to  prove  an 
enrolment  of  the  memorial  thereof  (1),  unless  indeed^  in  the  case 
of  an  action  thereon,  the  defendant  expressly  traverse  the  fact, 
and  then  it  will  be  for  him  to  point  out  and  prove  the  particular 
defect  in  the  memorial.  The  memorial  need  not  state  that  the 
annuity  is  redeemable,  nor  the  name  of  the  party  in  whose 
&voar  the  warrant  of  attorney  is  given  (2),  nor  the  penalty  of 
such  warrant  (S) ;  npr  need  the  residences  of  the  parties  for  whose 
lives  the  annuity  was  granted,  nor  the  circumstance  that  the  an- 
nuity was  payable  for  a  term  of  years  determinable  on  those 
lives»  or  either  of  them^  be  stated  (3).  The  6th  section  of  the 
53  Geo.  8.  is  not  imperative  on  the  courts  but  it  is  in  their 
discretion  either  to  vacate  the  securities  given  for  an  annuity  in 
case  of  a  violation  of  that  clause  of  the  act^  or  to  do  so  on  cer-* 
tain  terms,  or  to  refuse  to  do  so,  according  to  the  circumstances 
of  such  particular  case  (4).  Within  the  words  in  the  excepting 
clause  of  the  act,  ^^  nor  to  any  voluntary  annuity  or  rent-charge 
granted  without  regard  to  pecuniary  consideration  or  money's 
worth,''  it  seems  that  if  the  consideration  be  the  relinqmshment 
<rfa  business  (6),  or  the  bcndjide  sale  of  premises,  whether  the 
ame  be  freehold  or  leasehold  (6),  or  any  other  consideration 
than  the  advance  of  money,  no  memorial  is  necessary. 

The  power  of  the  master  of  a  vessel  to  hypothecate  or  mort-  Bottomry  mdi 
gage  the  same  for  the  expences  of  the  necessary  reparation  or  ^^^^ 
TictnalliDg  thereof  in  a  foreign  port,  where  the  master  has  no 
other  mode  of  obtaining  supplies  on  his  own  credit,  or  that  of 
the  owners,  with  whom  a  ready  communication  is  impossible, 
will  hereafter  be  considered,  'rhis  power  rests  on  a  principle 
of  convenience  and  necessity,  and  appears  to  have  prevailed  in 
all  maritime  countries,  even  in  the  infancy  of  commerce.  And 
from  this  authority  of  the  master  Sir  William  Blackstone  (7) 
considers  that  the  contracts  by  bottomry  and  respondentia  arose 
under  peculiar  circumstances,  justifying  the  hjrpothecation  of 
the  ship,  the  master  may  in  that  character  pledge  tlie  ship  by  an 
instrument  in  the  nature  of  a  bottomry  bond  (8).     But  a  bot- 


(1)  3  Campb.  7.  (6)  2  B.  &  B.  702. 

2)  3  Barn.  &  Aid.  206.  (7)  2  Bla.  Com.  457.    Sed  vide 

^3)  4  Barn.  &  Aid.  281.  Abbott,  4  ed.  143. 

;4)  6  Barn.  &  Aid,  61.  (8)   Abbott  on  Shipping,  143. 

(5)  4  T.  R.  793.  2  Holt,  398. 
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tomry  or  respondentia  bond  ( 1 ),  properly  so  called,  is  an  initrumeat 
entered  into  by  theowners  of  aship  for  ibe  purposeof  raising  money 
to  enable  tbem  to  prosecute  tbeir  destined  voyage.    By  tbe  bU^ 
tomsy  bond  the  owners  pledge  the  keel  or  bottom  of  the  ship^ 
which  is  used  figuratively  to  express  the  whole  body  thereof^  as 
a  security  for  the  repayment  of  the  principal  money  advanced, 
and  such  interest  as  may  be  agreed  upon,  on  this  condition,  that 
if  tbe  ship  be  lost^  the  lender  is  not  entitled  to  a  return  of  his 
money.    By  the  respondentia  contract  the  borrower  pledges,  not 
the  vessel,  but  the  atrgo  therein,  whidi  is  in  effisct  pledging 
merely  \m  omn  personal  responsibilily^  as  from  the  terms  and 
nature  of  the  transaction  it  neither  does  or  can  furnish  the  lender 
with  any  specihc  lien  on  the  particular  goods  (3).     There  is  also 
this    further  difference  between  bottomry  and  respondentiay 
namely,  that  on  the  latter  the  lender's  right  to  a  return  of  his 
principal  and  interest  is  not  afiected  by  the  loss  of  the  ship,  bat 
he  merely  risks  his  money  on  the  safe  arrival  of  the  cargo.     In 
all  other  respects  tliese  contracts  are  subject  to  the  same  prin^ 
ciple  and  rules  of  construction  (S).    There  is  this  peculiarity 
attending  the  contract  of  bottomry  and  respondentia^  that  how* 
ever  high  the  premium  or  interest  agreed  upon  may  be,  the  trans- 
action cannot  be  impeached  with  rderence  to  any  of  the  laws 
against  usury,  in  consequence  of  the  risk  to  which  the  lender  is 
exposed.    This  risk  must  be  bond^fide,  and  put  in  jeopardy  the 
principal  advanced,  and  the  interest  thereon^  or  tfaie  principal 
without  the  interest,  otherwise  the  contract  is  void  (4).     The 
amount  of  the  premium  or  interest  has  not^  in  this  country,  been 
regulated  by  any  law,  except  in  the  case  of  money  lent  on  ships 
or  goods  going  to  the  East  Indies.    It  is  enacted  by  the  stetute 
19  Geo.  2.  c.  37*  s.  5.  that  all  sums  of  money  lent  on  bottomry, 
or  at  respondentia,  upon  any  ship  or  ships  belonging  to  his  ma- 
jesty's subjects,  bound  to  or  from  the  East  Indies,  sliall  be  lent 
only  on  the  ship»  qt  on  the  merchandize  or  effects  laden  or  to 
be  laden  on  board  of  such  ship,  and  shall  be  so  expressed  in  the 
condition  of  the  bond;   and  the  benefit  of  salvage  shall  be 
allowed  to  the  lender^  his  agents  or  assigns,  who  alone  shall  have 


(1)  This  mode    of   taking  up  Ins.   615.      Abbott,   4  ed.    196. 
money  is  now  seldom  resorted  to,  Holt,  419.     4  East,  319. 

see  Marshall,   738.      2  Hoit  on         (3)  Park.  Ins.  616. 

Shipping,  425,  6.  (4)  2  Bla.  Com.  457,  8.   Holt, 

(2)  See  2  Bla.  Com,  457.  Park.  422. 
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a  li^t  to  make  aasurance  on  the  money  lent ;  and  no  borrower 
of  money  on  bottomry,  or  at  respondentia  as  aforesaid^  shall 
Tecover  more  on  any  assurance  than  the  ^alue  of  his  interest  on 
the  ship,  or  in  the  merchandizes  or  efiects  laden  on  board  of 
audi  ship^  exdosive  of  the  money  so  borrowed ;  and  in  case  it 
shall  nppcBX  that  the  valne  of  his  share  in  the  ship^  or  in  the 
merchandizes  or  efiects  laden  on  boards  doth  nofr  amount  to  the 
ibll  smn  or  sums  he  hath  borrowed  as  aforesaid,  such  borrower 
shall  be  responsible  to  the  lender  for  so  much  of  the  money  bor- 
rowed as  he  hath  not  laid  out  on  the  ship  or  merchandizes  laden 
thereon,  with  lawful  interest  for  the  same,  together  with  the 
assurance^  and  all  other  charges  thereon,  in  the  proportion  the 
money  not  laid  out  shall  bear  to  the  whole  money  lent,  notwith* 
standing  the  ship  and  the  merchandizes  be  totally  lost.     This 
statute  was  introduced  for  the  protection  of  the  trade  of  the  East 
India  eompany ;  and  its  rules  must  be  complied  with  in  the  case 
of  bottomry  by  the  master.     To  prevent  British  subjects  from 
trading,  to  British  settlements  in  India  under  foreign  commis- 
sicKis,  and  to  encourage  the  lawful  trade  to  these  settlements,  it 
is  enacted  by  the  statute  7  Geo.  1.  e.  21.  s.  2.  that  all  contracts 
by  or  in  trust  for  his  majesty'is  subjects,  by  way  of  bottomry  on 
any  ship  in  the  service  offoreignerSi  bound  or  designed  to  trade 
within  the  limits  of  the  J5a5^  India  Companj/s  charter,  shall  be 
void. 

The  risks  or  contingencies  to  which  the  lender  is  exposed, 
and  on  which  his  claim  to  repayment  depends,  are  for  the 
most  part  enumerated  in  the  instrument^  and  are  substantially 
simflar  to  those  to  which  an  underwriter,  in  a  policy  of  in- 
snrance^  is  subject  These  risks  are  sea  perils,  tempests,  pirates,^ 
fire,  capture,  and  all  other  misfortunes,  except  such  as  arise 
from  the  defects  of  the  vessel,  as  from  its  not  being  sea-worthy, 
&c  or  fix>m  the  misconduct  of  the  borrower,  as  by  a  wilful 
deviation  from  the  track  of  the  voyage  (1).  However,  in  the 
case  of  a  capture,  or  loss  of  the  vessel,  the  lender  is  entided 
to  repayment,  unless  the  taking  or  destruction  be  actual,  final, 
and  total,  so  as  to  occasion  a  complete  and  irretrievable  loss 
to  the  borrower ;  for  if  the  capture  be  temporary,  or  the  vessel 
still  exist,  however  seriously  damaged,  the  bond  is  not  for- 
feitedy   and   the  obligee  may  recover  (2).      The  exact  period 

(1)  Park,  631.    2  Holt,  422.      (2)  Park.  626, 7.    lM.&Selw.30. 
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from  which  the  risk  is  to  commence  is  generally  pointed  out 
by  the  bond.  When  it  is  expressed  that  the  .ship  '^  shall  sail 
from  London  **  to  a  certain  other  port,  the  contingency  does  not 
begin  till  she  sails,  and  consequently,  in  such  case,  if  any  ac- 
cident occur  before  the  inception  of  the  vc^age,  the  borrower 
is  not  excused  from  payment ;  but  if  the  condition  be  **  that 
if  the  ship  shall  not  arrive  at  such  a  place  by  a  certain  time^ 
then,"  &c.  the  risk  commences  from  the  time  qf  sailings  and  a 
different  rule  as  to  the  loss  will  necessarily  prevail.  (1) 

A  lender  on  bottomry  or  respondentia  has  this  advantage  over 
an  ordinary  insurer^  that  he  is  not  liable  to  contribute  in  the 
case  of  general  average,  but  is  exposed  to  this  disadvantage^  that 
he  is  not  entitled  to  the  benefit  of  salvage.  (2) 

In  the  case  of  an  hypothecation  of  the  ship  by  the  master  in  a 
foreign  port  for  necessaries,  the  lender  may,  by  a  suit  in  the 
Admiralty  court,  recover  the  ship  itself  in  specie  (3)*  In  this 
particular  instance  the  proceedings  are  in  rem.  But  in  the  case 
of  a  bottomry  or  respondentia  contract^  properly  so  called,  this 
remedy  by  suit  in  the  Admiralty  against  the  vessel  itself  is  not 
open  to  the  lender  (4).  If  the  instrument  contain  any  transfer 
or  conveyance  of  the  property  in  the  ship>  though  it  be  only  as 
a  collateral  security,  it  should  seem  that  the  registry  acts  would 
take  effect  thereon^ 

(1)  Park,  626.  the  hypothecation  the  property  in 

(2)  Parky  627.  629.     4  M.  &  the  vessel  is  not  immediately  con- 
Selw.  141.  veyed  by  the  roaster,  see  2  Lid. 

(3)  Abbott,  150,  &c. ;  although  Raym.  984. 

by  the  terms  of  Uie  contract  of        (4)  Abbott,  146. 


Ch.6.]  (    317    ) 


CHAP.   VI. 
Of  Guarantees  J  Sureties,  S^c.(l) 

J^  GUARANTEE  is  a  contract  to  be  answerable  for  the  pay^ 
ment  of  some  debt,  or  the  performance  of  some  other  act  by 
another  person  who  is,  in  the  first  instance,  liable  to  such  pay- 
ment or  performance  (1).  At  common  law  no  particular  form 
was  essential  to  the  validity  of  such  an  engagement,  and  it  might 
have  been  made  either  by  deed  or  parol  (2).  Our  prior  en- 
quiries  into  the  form  and  effect  of  contracts  in  general  will  be 
found  here  applicable  (S).  The  consideration  of  a  contract  of 
guarantee  is  an  incidentnecessary  to  its  validity  at  common  Iaw(4), 
and  must,  as  in  other  cases,  be  either  a  matter  of  advantage  to 
the  party  promising,  or  detriment  to  the  other  party  (5),  or  both, 
brought  about  in  consequence  of  the  previous  request,  express 
or  implied,  of  the  promiser ;  or  in  other  words,  any  damage  or 
any  suspension  of  right,  or  any  possibiliQr  of  loss  occasioned  to 
one  party  by  the  promise  of  another,  is  a  sufficient  consideration 
for  such  promise,  and  will  make  it  binding,  though  no  actual 
benefit  accrues  to  the  party  promising  (6).  But  at  common  law 
no  written  contract  was  necessary ;  and  if  one  were  made,  it  was 
■not  necessary  that  it  should  specify  the  consideration  on  which 
it  was  funded* 

Thus  rested  the  common  law ;  but  to  avoid  fraud  and  penury  S"t"j«  ^ 
It  was  enacted,  that  '^  no  action  shall  be  brought  whereby  to 
charge  the  defendant,  upon  any  special  promise^  to  answer  for 

(1)  See  Fell  on  Guarantees,  h         (5)    Per   Lord    EUenborough, 

(2)  I  Sauud.  211  a.     Note  by    4  East,  463,  4. 

Seri.  WiUiams.  (6)   3  Burr.    1663.     Fell  on 

(3)  Ante,  68,  &e.  Guarantees,   3.      1   Saund.   211. 

(4)  1  Saund.  211.  a.  1  Rol.  note  2.  2Ld.Raym.  919.  3T.R. 
Ab.  27.  pi.  49.  Jones  v.  Ash-  24.  2  Hen.  Bla.  212.  2  Saund. 
boraham,  4  East,  455.  1  New     136. 

Rq).  172. 
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the  dd)ty  defaidtf  or  miscarriage  of  another  person,  unless  the 
agreement  upon  which  such  action  shall  be  brought^  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorized  (1).''  As  this  statute  speaks 
only  of  special  promise  and  agreement,  a  bond  or  other  contract 
under  seal,  or  of  record,  is  not  within  the  act ;  nor  is  it  necessary 
that  the  consideration  on  which  a  surety  becomes  a  party  to 
either  of  those  instruments  should  be  noticed  therdn. 

The  term  debt  includes  every  species  of  contract  which  the 
original  party  was  liable  to  perform,  and  when  the  surety  comes 
in  aid  of  him ;  and  the  terms  defatdt  or  miscarriage  apply  to  a 
promise  to  answer  for  another  with  respect  to  the  non-perform- 
ance of  a  duty,  though  not  founded  upon  a  contract  (2).  The 
principle  of  this  act  is,  that  where  a  man  undertakes  to  do  some- 
thing which  by  law  he  is  not  bound  to  perform,  but  some  other 
person  was,  it  should  be  in  writing  (S).  Many  difficult  questions 
have  arisen  on  the  construction  of  this  branch  of  the  statute, 
from  making  use  of  the  term  collateral,  a  term  not  adopted  in 
the  act,  and  it  will  be  found  expedient  to  consider  this  clause  of 
the  statute  with  reference  to 

Ist.  What  will  constitute  a  guarantee. 
Sd.  How  to  be  construed. 
'  Sd.  How  guarantee  may  be  discharged* 
4th.  How  the  par^  guaranteeing  may  be  relieved. 

How  gumntee  It  is  necessary,  to  bring  a  case  within  this  part  of  the  statute^ 
S"dJXwUt7*  that  the  party  for  whose  debt,  default,  or  miscarriage  an  under- 
of  the  ori|^  taking  is  given  by  another,  should  himself  be  liable  for  such  debt, 
^^'^^^  default,  or  miscarriage,  at  the  time  of  entering  into  the  under- 

taking, and  that  the  undertaking  itself  must  be  to  incur  the  same 
or  part  of  the  same  liability  which  the  original  debtor  was  sub* 
ject  to  (4) ;  for  if  B.  be  not  liable  for  that  which  A«  undertakes 
.  on  his  behalf,  the  undertaking  of  A.  is  not,  as  it  is  termed,  a  col- 
lateral undertaking  for  B.  within  the  meaning  of  this  statute^ 


(1)  29  Car.  2*  chap.  3.  sect.  4.  Aid.  617. 

(2)  Kirkhara  v.  Marter,  2  Barn.  (4)  1  Wils.  305.  2  Wils.  94. 
&  Aid.  617.  I  Wilson,  305.  3  Burr.  1889.  7  T.  R.  201- 
1  Saund.  211.  a.  1  Saund,   211  a.      1  New  Rep. 

(3)  Per  Best,  J.,   2  Barn.  &  124. 
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bat  an  origina]  promise  for  A.  himself  against  whom  alone  the 
remedy  can  be  enforced  (1).     If,  however,  B.  be  liable  at  all, 
A.'s  ondertaking  dnmld  be  in  writing,  or  it  will  be  void  by  the 
statute  (2).     Where  the  defendant  had  asked  M.  (one  of  the 
pbinCift)  whetiber  he  was  willing  to  serve  J«  8.  with  goods  ? 
M •  answered^  that  he  did  not  know  J.  S. ;  to  which  the  defendant 
replied,  if  you  do  not  hum  him,  you  know  me;  and  I  will  see  you 
paid :  M.  then  said  he  would  serve  him ;  to  which  the  defen« 
dant  answered,  he  is  a  good  chap,  but  I  mil  see  you  paid.    A 
letter  was  afterwards'  received  by  the  plaintifis  from  J.  S«,  con- 
taining ao  order  for  certain  goods,  which  were  afterwards  sent 
to  him.     The  plaintiffs  made  J.  S.  the  debtor  for  these  goods  in 
tbetr  books.   J.  S.  having  refused  to  pay  for  the  goods,  an  action 
ifar  goods  sold  and  delivered  was  brought  against  the  defendant. 
The  court  held  that  the  case  was  within  the  statute,  there  not 
having  been  any  promise  in  writing,  and  gave  judgment  for  the 
defendant  (9).     So,  if  A*  promise  B.,  being  a  surgeon,  that  if  he 
will  core  D.  of  a  wound,  be  will  see  him  paid,  this  is  only  a  pro* 
imse  to  pay  if  D.  does  not,  and  therefore  it  ought  to  be  in 
writing.;  on  the  other  hand,  if  A.  promise  in  such  a  case  that 
he  w91  be  B/s  paymaster,  whatever  he  sliali  deserve,  it  is  im- 
mediately the  debt  of  A.  (4).     Where  A*  had  wrongfully,  and 
wttkoat  the  license  of  B.,  ridden  his  horse,  and  thereby  caused 
its  death,  it  was  holden  that  a  promise  by  a  third  person  to  pay 
the  damage  thereby  sustained,  in  consideration  that  B.  would  not 
bring  any  action  against  A.,  was  a  collateral  promise  within  the 
atatote  of  frauds,  and  should  be  in  writing  (5).     It  is  not  neces- 
sary that  the  debt,  defeult^  or  miscarriage  should  be  existing  or 
inenrred  at  the  time  of  making  the  undertaking,  though  an 
opinion  to  the  contrary  did  formerly  prevail  (6).     And  therefore 
a  promise  on  the  behalf  of  another,  for  the  payment  of  the  price 
of  goods  before  the  delivery  of  such  goods,  washolden  not  within 


(1)  Ld.Raym.  1085.  6Mod. 
248.  S.C.     I  New  Rep.  124. 

(2)  See  general  rule  laid  dowti 
by  BaHer,  J.,  2  T.R.  81.  1  Hen. 
Sk.  120. 

(3)  Anderson  v.Hajman,  1  Hen. 
Bla.  120.  Birkmyr  v.  Darnell, 
Ld.  Raym.  1085.  1  Salk.  Rep. 
27.  S.C.  Rotheiy  v.  Carv,  Bui. 
N.  P.  281.  Kirkham  v.  barter, 
2  Barn.  &  Aid.  613.  Jones  v. 
Cooper,  Cowp.  227.      Barber  r. 


Fox,  1  Stark.  270. 

(4)  Id.  ibid. 

(5)  Kirkham  v.Marter,  2  Barn. 
&Ald.  613. 

(6)  See  Jones  v.  Cooper,  Cowp. 
227.  Matson  v.  Wharam,  2  T.  R. 
80.  Anderson  v.  Hayinan,  1  Hen. 
Bla.  120.  ace.  Mawbrey  v.  Cun- 
ningham, Sittings  after  Ilil.  Term, 
1773,  cited  in  Jones  v.  Cooper, 
Cowp.  227-  Legg  v.  Gibson, 
2Selw  N.P.SIO.   lSaund.21la. 
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the  statute^  because  at  the  time  of  the  promise  there  was  not 
any  debt.  But  this  distinction  is  now  overruled*  Wherethe 
promise  is  to  incur  the  same  liability  of  a  third  party,  it  will  not 
take  it  out  of  the  statute,  that  such  a  promise  was  coupled  to  do 
something  else  not  withm  the  statute ;  but  such  promise  being 
entire,  an  action  cannot  be  maintained  even  for  such  part  of  it 
as  would  otherwise  have  been  valid.  (1) 

On  the  other  hand»  if  there  be  any  consideration  springing 
out  of  any  neo)  transaction,  or  moving  to  the  party  promising, 
upon  some  fresh  and  substantive  ground  of  a  personal  concern 
to  himself,  the  statute  of  frauds  does  not  attach  upon  such  pro- 
mise, but  the  same^  though  verbal,  will  be  good,  if  the  consi- 
deration be  sufficient  (2) .  If  a  creditor,  at  the  request  of  a  third 
person^  agree  to  dbcharge  his  original  debtor  as  to  any  liability 
to  himself,  and  accept  such  third  person  as  his  debtor  in  his 
stead,  this  will  be  a  good  consideration,  and  not  within  the 
statute  (3).  So  where  A.,  being  insolvent,  a  verbal  agreement 
was  entered  into  between  several  of  his  creditors  and  B.,  wh^^y 
B.  agreed  to  pay  the  creditors  10s.  in  the  pound,  in  satisfaction 
of  their  debts,  which  they  agreed  to  accept  and  to  assign  their 
debts  to  B.,  it  was  held  that  this  agreement  was  not  within  the 
statute  of  frauds,  not  being  a  collateral  promise  to  pay  the  debt 
of  another,  but  an  original  contract  to  purchase  Uie  debts  (4). 
Where  a  person  promised  to  pay  the  plaintiff  in  an  action  for 
assault  and  battery  the  sum  of  i?50,  if  he  would  withdraw  the 
record  in  the  action,  the  court  held  this  promise  to  be  founded 
on  an  original  consideration,  and  not  within  the  statute,  on  die 
ground  that  the  d^endant  in  the  original  action  was  not  a 
debtor,  nor  guilty  of  any  default  or  miscarriage,  till  a  verdict 
was  given  against  him,  and  the  court  added  that  the  true  dif* 
ference  was  between  an  original  promise  and  a  collateral  pro- 
mise, the  first  was  out  of  the  statute,  ,the  latter  was  not,  when 
it  is  to  pay  the  debt  of  another,  which  was  already  contracted(5}. 
So  where  a  broker,  being  employed  to  sell  the  goods  of  an  in- 
solvent for  the  benefit  of  creditors,  in  order  to  prevent  the  land- 
lord from  distraining,  gave  him  a  parol  promise  to  pay  the  rent 


(1)  7T.R.  201.     Anstr.  420.  Rep.  124. 

425,  note.  (3)  1  Salk.  29. 

(2)  Roberts,  233.   2  East  Rep.        (4)  1  New  Rep.  124. 

325.     Fell,  14.     3  Bur&  1886.        (5)  See  Read  v.  Nash,  1  Wila. 

2  Wils.  308.     I  Salk.  28.    1  New  305.     1  Saund.  211a. 
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in  aitear  if  he  would  desist;  this  was  holden  not  to  be  within  the 
statute,  because  the  landlord  had  a  lien  on  the  goods,  a  legal 
pledge,  the  parting  with  which  was  a  good  consideration  for  the 
promise  (1) ;  and  the  same  doctrine  was  extended  to  a  verbid 
promise  to  a  broker  to  provide  for  his  acceptances  in  favour  of 
another  person^  if  he  would  give  up  certain  policies  on  which  he 
had  a  lien  (2).     So  where  a  defendant  taken  on  a  ca,  sa.  was 
dischaiged  out  of  custody  by  the  consent  of  the  plainti£^  the  debt 
itself  was  eictinguished,  and  the  defendant  was  no  longer  liable; 
ind  therefore  a  promise  by  a  third  person  to  pay  that  debt,  on 
eondition  of  that  discharge^  was  held  to  be  an  original  promise 
not  within  the  statute  (3) ;  but  if  no  stipulation  for  the  discharge 
be  made^  and  the  original  debt  be  permitted  to  subsist,  the  under- 
taking is  merely  collateral,  and  the  agreem^it  must  be  in  writing. 
So  where  nothing  more  is  stipulated  for  than  an  indulgence  to  the 
debtor,  as  that  an  action  commenced  shall  be  stayed,  the  under- 
taking of  a  third  person  to  pay  the  debt  is  within  the  statute,  for 
the  original  debt  still  continues,  and  the  undertaking  is  but  col- 
lateral (4).     And  a  contract  to  secure  to  a  creditor  either  the 
whole  or  so  much  in  the  pound  of  another's  debt,  not  amounting 
to  an  absolute  purchase  of  the  debt,  is  within  the  statute  (5). 
The  third  party  must  be  liable  at  the  time  of  making  the  pro- 
mise^ and  where  the  defendant  promised  to  be  answerable  for 
money  lent  to  another,  who  turned  out  to  be  an  infant,  it  was 
held  that  the  promise  was  not  within  the  statute  (6).     So  if  the    . 
person  who  makes  the  promise  was  in  any  respect  liable  originally 
to  the  debt,  default,  or  miscarriage,  ei^er  alone  or  jointly  with 
others,  it  does  not  come  within  the  statute  (7).     Where  a  party  * 
actually  purchases  goods  himself,  which  are  to  be  delivered  .to  a 
third  person  for  his  sole  use,  but  where  it  never  was  in  contem- 
plation of  the  parties  that  the  person  to  whom  tlie  goods  were 
furnished  should  be  in  any  manner  liable  for  them ;  this  is  a 
case  not  within  the  statute,  because  here  the  person  for  whose 
use  the  goods  were  furnished  was  never  liahle  at  all  to  the 

(1)  3  Burr.  1886.  (7)  Stephens  v.  Squire,  5  Mod. 

(2)  2  East»  325«    Z  Esp.  Rep.  205.      See   also  Read  v.  Nash» 
86.  IWils.  305.     Ld.  Raym.   1085. 

(3)  Goodman  v.  Cbace,  1  Barn.  3  Burr.  1886.    2  Wils.  308.  8.  C. 
IcAUL  297.  1  Esp.  162.   Comb.  362.    1  Bam. 

<4)  1  New  Rep.  127.  &  Aid.  297.    2  East,  325.    Amb. 

(5)  7  T.R.  201.  330.   1  Salk.  25.    Ld.  Raym.  759. 

(6)  1  Burr.  373.  S.  C.    1  Salk.  28. 
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vendor  (1).  Where  a  party  buys  goods,  or  incurs  any  other 
liability  jointly  with  another,  though  for  the  sole  use  of  such 
other,  the  bargain  does  not  come  within  the  statute  (2)*  So  if 
A.  promise  that  C.  will  pay  sUch  a  sum^  A.  is  the  principal 
debtor^  for  the  act  done  was  on  his  credit,  and  not  upon 
the  credit  of  C.  (3)  On  examination  it  will  be  found,  that  in 
order  to  determine  whether  promises  of  the  preceding  nature 
are  within  the  statute  of  frauds  or  not,  it  is  necessary  to  take 
into  consideration  to  whom  it  was  understood  by  the  parties 
that  the  vendor  or  other  creditor  should  look  for  payment  in 
the  first  instance,  also  the  particular  expressions  used,  and  the 
particular  situation  and  circumstances  of  the  parties  at  the  time 
of  his  promise  (4>).  We  have  already  seen  as  to  .what  will 
amount  to  a  sufficient  memorandum  or  note  of  the  agreement 
to  bring  the  case  within  the  statute  (5);  the  consideration  of  the 
guarantee  must  be  stated  either  formally,  or  by  words  from 
which  it  must  necessarily  be  implied.  (6) 


How  guanntM  The  same  rules  which  govern  the  construction  of  all  contracts 
Xm^it^tnurU*'  ^^^'  regulate  the  construction  of  guarantees ;  but  it  is  said  that 
tndici  duration,    the  courts  are  always  inclined  to  favour  sureties,  and  will  never 

go  beyond  the  strict  letter  of  tlie  contract  (?)•  The  language 
of  the  security,  the  nature  of  the  transaction,  and  the  under- 
standing between  the  parties  at  the  time  of  entering  into  it, 
must  be  all  taken  into  consideration  (8) ;  an  engagement  to 
indemnify  *^  and  save  harmless/'  obliges  the  one  to  save  the 
other  from  incurring  any  expencc,  &c«  and  not  merely  to  reim- 
burse him  when  incurred  (9) ;  a  bond  to  five,  to  ihdemnify  them  or 
any  of  them,  for  advances  made  by  them  as  bankers,  does  not  extend 
to  advances  by  four  survivors  (10);  and  a  guarantee  to  B-  does 
not  extend  to  a  new  firm  created  ( 1 1),  or  a  new  credit  (12)  given 
after  the  guarantee.     A  guarantee  for  the  payment  of  goods  sup- 


(1)  2T.R.80.     1  Salk.  27. 

(2)  2  Hen.  Bla.  235.  Hamp- 
sen  V.  Merriott,  Fell.  27,  note  b. 

(3)  Jones  v.  Cooper.  Cooper 
227.  Roberts  on  Frauds,  210, 
223.  Watkins  7.  Perkins,  1  Lord 
Raym.  224. 

(4)  Fell.  25.  See  IBos.&Pul. 
158. 

(5)  Ante,  277.  290. 


(6)  Ante,  279. 

(7)  2T.R.370.  1  Stark.  193. 

(8)  3  Maule  &  Selw.  502. 

(9)  8  East.  593. 

(10)  4  Taunt.  673.    Sec  2  Bla, 
934.     3  Wils.  530. 

(11)  3Campb.53.  3East.484. 

2  Maule  &  Selw.  363.   2  Bla.  9d4. 

3  Wils.  530. 

(12)  3Campb.220. 
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pUedtoa  ihird  person,  given  on  the  ?th,  will  cover  goods  contracted 
for  on  the  6th,  but  not  delivered  till  the  7th,  and  then  supplied 
OQ  the  credit  of  the  guarantee  (1).     A  party,  having  contracted 
to  goarantee  a  bill  to  be  drawn  for  a  specific  sum,  is  not  liable, 
even  to  the  extent  of  that  sum,  on  a  bill  which  exceeds  it  (2)  • 
but  a  limited  guarantee  for  monies  lent  to  the  amount  of  j^200 
is  not  discharged  by  monies  lent  above   that  sum  (3).     The 
recitals  in  an  indemnity  bond,  or  any  other  guarantee,  may  be 
allowed  to  explain  and  restrain  the  extent  of  a  party's  liability 
thereon  (4).     A  bond  reciting  that  A.  had  taken  a  house  in  the 
parish  for  a  certain  term,  and  conditioned  to  indemnify  the 
parish    against  any  charges  resulting  from  A/s  becoming  an 
inhabitant,  continues  during  his  inhabitancy,  (whether  in  the 
same  honse  or  not)  though  beyond  the  term  (5) ;  and  where, 
firom  the  terms  of  the  condition,  a  mere  continued  employment 
seemed  to  have  been  meditated,  and  no  specific. time  was  limited, 
yet  it  appearing  that  the  office  for  which  the  security  was  given, 
was  an  annual  office,  the  court  held  the  security  at  an  end  at 
the  expiration  of  the  first  year  (6}.     The  usages  of  trade  will,  in 
the  absence  of  an  express  contract,  be  allowed  to  explain  the 
meaning  and  extent  of  a  guarantee ;  and  in  a  guarantee  for 
payment  of  goods  sold,  though  no  period  of  credit  to  the  third 
party  is  specified  in  it,  yet  it  will  not  be  for  an  unlimited  period, 
but  is  restrained  by  the  usual  course  of  trade ;  and  a  guarantee 
of  a  debt  generallyi  without  saying  how  much,  is  valid.  (7) 

Frequent  questions  have  arisen  as  to  what  will  amount  to  a  When  cpnci. 
subsisting  or  continuing  guarantee.  Where  the  defendant  ^""^^ 
engaged  in  writing  to  guarantee  the  plaintiff,  ^<  for  any  goods  he 
hadi  or  may  supply  my  brother  W.  P.  with,  to  the  amount  of 
£lWy*  the  court  held  it  a  continuing  or  standing  guarantee, 
which  might  at  any  time  become  due  for  the  goods  supplied, 
until  the  credit  was  recalled ;  and  that  the  meaning  of  it  was, 
that  the  defendant  would  be  answerable,  at  all  events,  for  goods 


(1)  2  Stark.  426.  As  to  what  403,  411.  All.  10.  Park.  277. 
will  amount  to  a  guarantee  for  a  6  East.  507.  2  New  Rep.  175. 
future  loan,  see  8  Taunt.  208.  1  T.  R.  287.  291. 

(2)  2  Taunt.  206.    6  T.  R.  200.  (5)1  Maule  &  Selw.  120. 
2Hen.Bia.  163.  (6)  2  New  Rep.  175.,  and  see 

(3)  Hall  V.  Grose,  MSS.  Trin.  2  Maule  &  Selw.  363.  5  Maule 
Term  1814.  &  Selw.  166. 

(4)  4  Taunt.  593.     2  Saupd.  (7)  15  East.  272. 
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supplied  to  his  brother  to  the  extent  of  jf  100  at  any  time,  but 
that  he  would  not  be  answerable  for  more  than  that  sum  (1) ;  and 
so  where  a  guarantee  stated,  that  the  defendant  had  been  applied 
to  by  his  brother  W.  W.  to  be  bound  to  plaintiffs  for  such  debts 
as  he  might  contract  with  them,  and  then  added,  ^  I  consider 
myself  bound  to  you  for  any  debt  he  may  contract  for  his 
business  as  a  jeweller,  not  exceeding  i^lOO,  after  this  date," 
it  was  decided  that  the  defendant  was  answerable  for  any  debt 
not  exceeding  ^100,  which  W.  W.  might  firom  time  to  time 
contract  with  plaintiffi  in  the  way  of  his  business;  that  the 
guarantee  was  not  confined  to  one  iniitance,  but  applied  to  debts 
successively  renewed  (2) ;  but  a  guarantee  of  the  payment  to 
A.  B.,  ^*  to  the  extent  of  i^60  at  quarterly  account,  bill  two 
months,  for  goods  to  be  purchased  by  him  of  the  plaintiff"  is 
not  a  continuing  or  standing  guarantee  to  that  extent  for  goods^ 
to  be  at  any  time   supplied  to  A.  B.,  until  the  credit   is  re- 
called (3).     So  a  guarantee  for  payment  for  coals  to  the  amount 
of  j^50,  which 'defendant  would  be  answerable  for  at  any  time> 
is  not  a  continuing  guarantee.  (4) 

It  is  a  general  rule  of  law,  that  any  act  of  the  party  to  whom 
the  promise  or  guarantee  is  given,  which  tends  to  increase  the 
risk  of  the  promiser,  or  defeat  his  remedy  against  the  principal^ 
shall  vacate  and  discharge  the  guarantee.     Therefore  where  a 
creditor  discharges,  or  gives  time  to  the  principal  debtor  withmit 
the  consent  or  knowledge  of  the  surety,  so  as  to  deprive  tne 
surety  of  the  power  of  suing  the  principal,  or  oth«*wise  varies 
the  nature  of  the  security,  the  surety  shall  be  discharged  (5>; 
and  this  rule  applies,  both  at  law  and  in  equity,  in  the  case  of 
contracts    not  under    seal  (6).      The  principle    is,    that   the 
creditor  by  these  acts  precludes  himself  from  suing  the  original 
<1ebtor  to  the  prejudice  of  the  surety,  the  original  debtor  being 


(1)  ]2£ast.227.  2Cainpb.436. 

(2)  2  Canipb.413. 

(3)  3  Barn  &  Aid.  593.»  and  see 
2MauIe&Selw.  18. 

{(4)  2  Chitty's  Rep.  205. 

(5)  Holt  C.  N.  P.  84.  2  Bro. 
Ch.  C.  -571*.  581.  6  Ves.  809.  2 
Vea.  542.  2  Bos.  &  PuL  6 1 .  3  Bos. 
&  Pul.  366.  3  Bro.  Ch.  C.  1.  2 
'Campb.185.  Dougl.247.  SMeri- 
vaL  272.     1  Taunt.  159.    3  Leon. 


]  59.     Cro.  Eliz.  396.    5  Bam.  & 
Aid.  191.    4  Ves.  824.    5  Dow. 
234.  Cbitty  on  Bills,  6  ed.  29 1  *  &c. 
(6j  Jd.  1  Vern.  196.     2  Vem. 
393.     Holt  C.  N.  P.  403.     Note 
id.  84.    But  more  extensive  relief 
may  be  obtained  in  these  caaes^ 
by  surety  applying  to  a  court  of 
equity  for  relief*    In  equity,  the 
court  can  direct  the  security  to  be 
given  up. 
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thereby  rendered  less  active  in  his  endeavours  to  satisfy  the 
debt,  than  he  probably  would  otherwise  be,  if  he  coDtinued 
liable  to  an  immediate  action  at  the  suit  of  the  creditor  (1).  But 
in  courts  of  law,  in  order  to  discharge  a  surety  on  account  of 
time  given  to  the  principal  debtor  by  the  creditor,  or  any  other 
act  done  to  the  prejudice  of  the  surety,  the  agreement  to  give 
time,  or  act  of  the  creditor,  must  be  such  as  in  point  of  law 
will  amount  to  an  absolute  estoppel  to  the  creditor's  remedy 
over  against  the  original  debtor^  either  absolutely  or  for  a  time, 
and  it  is  no  defence  tlierefore  to  an  action  on  a  bond  agaiust  a 
surety,  that  by  a  parol  agreement  time  has  been  given  to  the 
principal  (2) ;  and  in  the  same  case  the  court  of  equity  after* 
ward»  refused  to  relieve,  it  appearing  that  what  the  creditor  had 
d<Hie  was  not  prejudicial  to  the  sure^*    But  courts  of  equity^ 
deciding  upon  equitable  principles^  wiU  in  these  cases  some- 
times, and  when  the  surety  has  really  been  prejudiced,  grant 
relief;  and  it  has  been  there  decreed,  that  if  the  obligee  of  a 
bond  with  a  surety,  without  communication  with  the  surety, 
takes  notes  from  the  principal,  and  give  further  time,  the  surety 
is  discharged  (S) ;  and  if  the  grantee  of  an  annuity  give  time  to 
the  principal,  he  thereby  discharges  the  surety  from  past  .a»  well 
as  future  arrears  (4).    The  taking,  of  a  bond,  or  any  securi^, 
payable  at  a  future  day,  from  the  acceptor  of  a  bill,  or  maker 
of  a  note,  without  the  assent  of  the  other  parties  thereto^  would 
discharge  them  from  liability  (5  }•    So  bail  to  the  sheriff  are 
discharged  by  the  defendant's  giving  a  cognovit,  for  payment  of 
-debt  and  costs,  at  a  time  longer  than  the  usual  proceedings  in  an 
action  would  occupy  (6);  and  the  taking  a  fresh,  security  from 
the  obligee,  thereby  waiving  and  discharging  the  original  one 


(1)  4  Maule  &  Selw.  232.  2 
Ves.540.  6Ves.805.  3Atk.9l. 
Bac.  Abr.  Obligation,  and  id.  7  vol. 
tit.  Obligation,  506.  2  Bos.  &  Pul. 
62.    3  Mod.  87.     2  Marsh.  383. 

5  Taunt.  614.     10  East.  40.     15 
£a8t.  617.    7  Taunt.  54.    3  Bos. 

6  Pul.  366. 

(2)  5  Bam.  &  Aid.  187.  Holt  84. 
(3)2 Ves.540.    6Ves.805.    3 

Atk.9K    2Bro.  C.C.579. 

(4)  3Madox,22l.  6  Ve».  809. 

(5)  3  Mod.  87.  CbUty  on  Bills, 
6  td.  292.  and  cases  there  eol- 


lected.    2  Bos.  &  Pul.  6 1 . 

(6)  4  Barn.  &  Aid.  91.  Courts, 
of  law  exercise  a  jurisdiction  over 
bail  and  replevin  bonds,  upon  spa* 
cial  ap  plications  founded  upon  affi- 
davits ;  and  they  will  see  that  no 
improper  use  is  made  of  these 
instruments,  and  under  circunip 
stances  will  discharge  surety, 
though  only  parol  agreement  for 
time,  &c.  be  given.  See  1  Taunt. 
159. 15  East.  617.  4  Taunt.  446. 
5  id.  3 19.  6  id.  382.  2Brod.  &B. 
107.  7  Price,  223.  8  Taunt.  28, 


V  3 


886  Of  Guarantees^  Suretk^y  3fc.  [Ch.  6. 

in  equity,  (thoagh  not  pleadable  at  law),  discharges  also  the 
aurety,  who  is  entitled  to  the  benefit  of  all  transactions  between 
the  creditor  and  his  principal.  (1) 

Bat  the  mere  change  or  addition  of  securities,  without  ex- 
pressly relinquishing  the  original  debts,  nor  suspending  for  a  time 
the  creditor's  right  of  action,  will  not,  either  at  law  or  in  equity, 
discharge  the  surety  (2) ;  and  the  obligee  of  a  bond  vdth  a  surety^ 
accepting  a  composition  merely  on  ^n  additional  security^  reserv* 
ing  a  remedy  over  on  the  original  bond,  does  not  tlicreby  discharge 
the  surety  (3),  and  a  composition  with  the  principal,  reserving 
the  remedy  for  the  remainder  against  the  sure^,  does  not  dis* 
charge  the  latter  (4) ;  so  a  creditor  may  compound  with  or  give 
time  to  a  surety,  or  take  securi^  from  him,  without  discharging 
the  co-sureties  or  principal  (5) ;  and  it  is  no  answer  to  a  claim 
on  a  contract  of  indemnity,  that  the  party  is  entitled  to  an  in- 
demnity from  another  quarter.  (6) 

A  surety  will  sometimes  be  discharged  in  equity,  though  not 
at  law,  as,  where  from  the  gross  negligence  of  the  party  indem* 
nified,  lie  is  lulled  into  a  false  idea  that  the  debt  or  undertaking 
of  his  principal  has  been  discharged  or  fulfilled.  In  the  casef  of 
bills  of  exchange  and  promissory  notes,  notice  of  the  non« 
acceptance  or  nonpayment  thereof  must  be  given  within  a 
reasonable  time,  usually  the  next  day,  to  the  drawer  and 
endorser  (7).  Where  a  party  taking  a  security  for  the  fidelity 
of  another,  covenants  with  the  surety  to  act  in  a  certain  way  for 
his  protection,  and  omits  to  do  so,  such  omission  will  in  equity 
discharge  the  sure^  (8).  But  where  the  defendant  had  by 
deed  been  bound  for  the  fidelity  of  his  son,  and  having  been 
once  called  upon  to  pay,  had  written  to  the  plaintifis  requesting 
them  not  entrust  the  son  with  cash,  he  was  still  held  liable 
to  answer  for  his  son's  embezzlement  of  Cash,  subsequently 
entrusted  to  him  (9).  And  the  neglect  of  a  party  to  look 
with  sufficient  attention  into  the  accounts  of  a  person  in  his  em- 

(1)  is  Ves.  20.    3  Atk.  91 .  &  Aid.  210.     1  Morre,  2. . 

(2)  18  Ves.  20.     5  Dow.  234.        (6)  6  T.  R.  413. 

Hamilton  v.  Stratton,  MSS.9 July  (7)  3  Taunt.  130.  1 6  East.  43. 

1819.  Chittj  on  Bills,  197.  309.,    and 

(3)  Id.  see  post. 

(4)  Id.  (8)  2Vern.518. 

(5)  1  P.  Wms.  237.  6  Ves.  734.  '  (9)  2  P.  Wnis.  288. 
Holt,  399.  6  Price,  111.2  Barn. 
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plo3^«it»  for  whose  fidelity  he  has  taken  security,  is  not  such 

a  laches  as  will  discharge  the  surety  at  law  (1) ;  and  where  A. 

guaranteed  B.  on  account  of  goods  to  be  furnished  to  C,  and 

was  himself  guaranteed  by  D.^  and  A.  afterwards  wrote  to  B., 

to  know  whether  the  goods  were  furnished,  received  no  answer, 

(B.  hairing  gone  abroad),  and  thence  supposing  they  were  not, 

discharged  B.  from  his  guarantee;  it  was  held  A.  was  still  liable 

to  B^  the  goods  having  been  in  fact  sent  (2) ;  and  in  general 

the  n^lect  of  the  obligee  to  give  notice  to  the  surety,  that  the 

principal  had  made  default,  does  not  discharge  such  surety  (3); 

and  delay  in  calling  upon  a  guarantee  does  not  exonerate  him, 

unless  it  be  very  gross,  and  the  surety  is  injured  thereby  (4) ;  and 

there  is  no  obligation  in  the  creditor  to  use  active  diligence  to  sue 

or  enforce  the  liability  of  the  original  debtor,  he  may  forbear  to 

do  so  as  long  as  he  chooses ;  if  however  he  does  proceed,  and 

afterwards  gives  time,  the  surety  will  have  the  benefit  of  that 

indulgence  (5),  and  giving  reasonable  credit  to  the  party,  whose 

solvency  or  fidelity  has  been  guaranteed  by  another,  does  not 

discharge  the  latter.  (6) 

It  has  been  considered  in  equity,  that  if  the  creditor  part  with 
any  lien,  or  other  legal  means  which  he  may  have  in  his  hands, 
of  reimbursing  himself  the  surety  or  guarantee  will  not  be 
liable  (7) ;  but  it  must  be  the  parting  with  something  actually  in 
the  power  and  possession  of  the  party,  and  not  the  consenting 
to  waive  the  receipt  of  a  payment  or  security  never  in  his  actual 
possesion.  (8) 

If  any  alteration  be  made  in  the  instrument  of  guarantee, 
without  the  concurrence  of  the  surety,  he  will  be  thereby  dis- 
charged (9) ;  and  a  surety  may  be  discharged  by  operation  of 
law,  as  where  he  becomes  the  partner  or  husband  of  the  obligee 
or  party  guaranteed  (10) ;  but  a  surety,  though  once  discharged^ 
may  yet  render  himself  again  liable  upon  any  subsequent  pro- 
mise. (11) 

(n  lOEast.  34.  (6)  1  Bos.&Pul.  419. 

(2)  2  Hen.  Bla.  6 13.  (7)  4  Ves.  824. 

(3)  Holt,  C.N. P.  84.  (8)  Prac.  in  Chan.  178.    Fell,. 

(4)  1  Bos.  &  Pill.  4 19.  10  East.  153. 

34.  ( 9)  See  ante,  140.  5  Maiile  &  S. 

(5)  6  Ves.  734.     18  Ves.  20.     223.     3Atk.91. 

Holt,  399.     ChittT  on  Bills,  6  ed.     '    (10)  2  Moore,  Rep.  393. 
292.  '  (11)  I  Wib.  Ch.Rep.418. 
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How  far  t  surttf  G)art8  of  equity  will,  under  circumstances,  impose  some  terms 
i8t  By  party  *  on  the  Creditor,  with  a  view  to  relieye  the  surely  from  his  en* 
221^^^      gagement,  or  to  protect  him  from  any  risk.    Courts  of  law  and 

equity  are  inclined  to  &vour  sureties ;  thus  a  surety  may,  by  ap- 
plicattdn  to  the  court  of  chancery,  compel  the  creditor  to  take 
proceedings  i^inst  the  debtor,  for  enforcing  payment  of  the 
debt  (1),  or  if  an  additional  security,  whidi  the  creditor  holds 
from  the  debtor,  turn  out  defective^  a  further  valid  one  will  be 
decreed  to  be  given  (2) ;  but  a  surety  in  a  bond,  in  order  to 
take  proeeedings  thereon  against  the  original  debtor,  in  the  name 
of  the  obligee,  cannot  insist  upon  an  assignment  of  it  to  him, 
either  upon  tender  of  payment  or  upon  actual  payment  (8), 
though  there  seems  a  decision  to  the  contrary  (4)«  In  case  of 
the  principal's  bankruptcy,  where  the  surety  has  no  absolute 
counter'^secnrity,  he  could  not,  before  the  49  Greo.3.  c*  121.,oome 
in  as  a  creditor  directly  in  his  own  right,  if  he  had  not  provedy 
until  after  the  bankruptcy  of  the  principal  (5);  yet  if  the  creditor 
had  proved  the  whole  debt,  before  he  called  upon  the  surety^ 
the  court  would  direct  that  he  should  stand  as  a  trustee  for  the 
surety,  and  allow  the  latter  (or  in  case  he  too  has  become  a 
bankrupt,  and  his  estate  has  paid  dividends  on  account  of  hi^ 
principal,  would  allow  his  assignees)  to  have  the  benefit  of  the 
principal  creditor's  proof,  and  to  receive  dividends  upon  it,  prf>- 
vided  the  creditor  be  not  thereby  prejudiced,  and  so  that  no 
more  shall  be  paid  than  20s.  in  the  pound  upon  the  whole 
debt  (6) ;  and  a  court  o(  equity,  on  a  bill  filed  for  that  purpose, 
has  ordered  the  creditor  to  go  before  the  commissioners,  and 
prove  his  debt  for  the  benefit  of  the  surety  (7),  and  stayed  hia 
proceedings  at  law  against  the  surety  until  he  had  done  so  (8). 
An  acc(Mnmodation  acceptor  of  a  bill  is  entitled  to  the  same  be- 
nefit of  proof  (9),  and  where  a  surety,  previous  to  the  proof  by 
the  creditor,  under  the  commission  against  the  principal,  had 
lodged  the  amount  of  the  debt  with  a  banker  in  trust  for  the 
creditor,  the  surety  has  been  permitted  to  re-take  the  money, 
for  the  purpose  of  enabling  the  creditor  to  prove  against  the 

(J)  Fell,   158.     2  Bro.  C.  C.  (6)  2  P.  Wms.  88,  9.     1  Atk. 

579.  582.     2  Ves.  542.  129.    Cooke»  210.     CuUen,  156. 

(2)  2  Vern.  1 1.  1  Mont.  135.  158,  9. 

(3)  1  Ves.  339.  251.  (7)  6  Ves.  734.     Cooke,  210, 

(4)  13C.  l.Ch.R.  120.  211.    CuUen,  156.    1  Mont.  135. 

(5)  Chitty  on  Bills,  G  ed.  448.  159.     10  Ves.  412.  414. 

453.     111.  Bla.  640.  (8)  Cooke,  211.    Cullen,  156. 

(9)   10  Ves.  417.    3  Ves.  243. 
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priiidpal(l);  where,  however,  a  banker  having  money  of  the 

bankrupt  in  his  hands,  paid  it  after  notice  of  the  act  of  bank- 

Tuptqr,  though  to  creditors  whose  debts  were  antecedent,  and 

who  would  have  been  entitled  to  prove  under  the  commission, 

yet  he  will  not  be  permitted  to  stand  in  the  place  of  those  ere* 

dicors  so  paid,  and  to  receive  dividends  thereon  with  the  other 

creditors  (2).    If  the  drawer  of  a  bill  take  up  and  pay  the  whole, 

after  the  indorser  has  proved  it  under  the  commission  against 

the  acceptor,  the  drawer  has  an  equitable  right  to  the  benefit  of 

the  proof  made  by  the  indorser ;  if  the  payment  by  the  surety  be 

after  the  bankruptcy  of  the  principal,  and  before  the  creditor  ha» 

proved  the  debt,  it  cannot  be  proved  either  by  the  creditor  of    '  ' 

the  surety ;  the  creditor  cannot  in  such  case  prove,  because  bis* 

payment  is  after  the  bankruptcy  (3).    It  is  therefore  in  general 

advisable  for  an  accomjnodation  party  to  compel  the  holder  of 

the  bill  to  prove  before  he  pays  him  the  amount.    When  such 

proof  has  been  made,  and  in  ccmsequence  of  the  party  proving^ 

having  afterwards  received  his  debt  from  the  sure^,  such  proof 

has  been  expunged,  it  may,  in  some  cases,  at  the  instance  of  the 

surety,  be  re-instated  for  his  benefit  (4) ;  but  the  creditor  cannot 

be  turned  into  a  trustee  for  the  surety,  to  the  prejudice  of  any 

right  the  former  may  have  against  the  principal  debtor's  estate, 

on  a  fiirther  and  distinct  demand;  and  in  such  case  the  surety 

will  only  be  allowed  such  part  of  the  dividend  as  will  remain 

after  allowing  out  of  it  to  the  creditor  as  much  as  will  make  up 

the  proportion  which  he  would  have  received  upon  the  residue 

of  the  debt  proved,  beyond  the  debt  to  the  surety,  if  this  debt 

had  been  expunged  (5) ;  but  this  doctrine  has  been  qualified,  and 

it  has  been  held,  that  bankers,  who  had  proved  their  whole  de* 

mand  against  the  principal,  beyond  the  amount  of  their  claim 

on  the  surety,  who  had  guaranteed  advances  Uf  that  extent, 

were  bound,  upon  payment  to  them  by  the  surety  of  their  whole 

demand  on  him,  to  give  him  the  whole  benefit  of  their  proof  ta 

that  extent  against  the  principal,  oa  the  ground  that  it  is  not 

competent  to  such  bankers  to  go  on  giving  an  enlarged  credit 

to  such  principal,  without  the  concurrence  of  the  surety,  so  aa 

to  prejudice  his  equitable  right  to  the  benefit  of  their  proof  (6). 

(U  Cook,  210.     1  Men.  135.  (5)  3  Ves.  243.     Cullen,  157. 

(2)  3  Bro.  363.  Cullen,  158, 9.     n.  56.    10  Ves.  415.  418.  12  Ver» 

(3)  6  Ves.  285.  734.     1  Mont.     437. 

135.  147.    Cooke,  152.  (6)  10  Ves.  409.  422. 

(4)  6  Ves.  285. 
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So  it  has  been  held,  that  a  surety  for  indemaily  to  a  limited 
amoant,  having  paid  to  the  extent  of  his  engagement,  is  entitled 
to  dividends,  upon  proof  by  the  creditor  under  the  bankruptqr 
of  the  principal  debtor,  subject  to  a  deduction  of  the  proportion 
of  the  dividend,  upon  the  residue  of  the  debt  proved  beyond  that 
for  which  the  surety  was  engaged,  supposing  that  expunged  (I). 
.The  surety,  however,  is  not  entitled  to  the  benefit  of  the  proof 
made  by  the  creditor  against  other  estates,  upon  a  distinct  se- 
curity, with  which  the  plaintiff  had  nothing  to  do  (2) ;  with 
respect  to  what  sum,  or  to  what  extent  proof  may  be  made,  or 
the  proportion  of  the  dividends  received  by  the  surety,  itseema 
that  the  amount  should  be  such  a  proportion  of  the  whole  money 
paid  by  the  surety,  as  should  not  prejudice  die  right  of  the  cre- 
ditor whose  debt  was  secured^  but  leave  him  in  the  same  situa- 
tion, as  if  the  debt  secured  to  him  had  been  expunged  (S).  The 
statute  49  Geo.  S.  c.  121.  sect.  8.,  which  we  shall  hereafter  con- 
sider,  has  relieved  sureJes  from  many  difficulties,  in  case  of  the 
bankruptcy  of  the  principal. 

As  against  the  principal,  the  surety  it  seems  has  a  more  ex- 
tensive relief,  where  he  has  paid  money  in  discharge  of  a  bond, 
or  other  guarantee  entered  into  by  him  for  his  principal,  or  be 
otherwise  damnified,  though  he  have  no  counter-security,  be 
may  yet  recover  it  back  again  from  the  principal,  and  obtain 
relief,  either  in  a  court  of  law  or  equity  (4) ;  for  where  the  surety 
has  taken  a  counter-security  from  the  principal,  he  must  resort 
thereto  for  his  remedy,  and  cannot  bring  an  action  for  monqr 
paid  (5).  It  may  be  questioned  how  far  a  surety,  being  called 
upon  to  pay,  who  in  lieu  of  payment  gives  a  security  to  the 


(1)  12Ves.  435. 

(2)  Id.  ibid. 

(3)  CiiUen,  157.  note  b6.  12 
Ves.433.  lOVes.409.  Any  diffi- 
culty in  these  cases  is  put  an  end 
to,  in  the  cases  when  a  surety 
proves  under  the  provisions  of  the 
49  Geo.  3.  c.  121.,  the  wording  of 
which  seems  to  give  the  surety  the 
benefit  of  the  proof  upon  the  whole 
sum  which  he  has  paid,  or  is  liable 
to  pay.     Fell,  164. 

(4)  2  T.  R.  104.  Esp.  N.  f, 
96.      1  Vernon,  456.      Com.  Disj. 


Cowp.525.  8  East.  242,  3  Wils. 
262.  346.  Parties  taking  up  bills 
for  honour  of  drawer,  or  accepting. 
&c.  accommodation  bills,  may  m 
general  support  this  action,  1  £sp, 
1 62.  1  T.  R.,  269.  Chitty  on 
Bills,  130,  &c.  As  to  what  da- 
mages sureties  may  recover,  see  3 
Wils.  13.  1  Aik.  262.  3  East,  168. 
8  East,  593.  A  surety,  by  paying 
a  specialty  debt,  thereby  becomes 
a  specialty  creditor  to  principal,. 
2  Mad.  434. 

(5)  2T.R.  100.     rX.R.  565. 


Chancery,  4  D.  6.     1  Vern.  456,    3  East,  72, 
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creditor,  can  recover  against  the  principal  as  for  money  paid  to 
his  use  before  actual  payment ;  the  better  opinion  seems  to  be, 
that  he  cannot  (1).    If  an  agent  has  accepted  bills,  for  the  ac- 
commodation of  his  employer,   he  may  in  some  cases  retain 
money  in  his  hands  to  discharge  it,  unless  the  bill  be  delivered 
np  to  him,  or  be  otherwise  sufficiently  indemnified  (2) ;   and 
where  a  sum  of  money  has  been  lodged  with  a  party,  to  indem- 
nify him  against  bills  of  exchange  he  has  accepted  for  the  ac- 
commodation of  the  latter,  an  action  will  not  lie  against  him  to 
recover  the  money  while  the  bills  are  outstanding,  though  the 
statute  of  limitations  has  run  upon  them  (S).   In  equity,  a  surety 
frequently  may  compel  the  principal  to  relieve  him  of  his  liability, 
by  paying  off  the  debt  after  it  has  become  due  (4).     If  the  prin- 
cipal have  given  bail,  in  an  action  for  a  debt  with  surety,  the 
snre^,  after  paying  the  debt,  has  the  same  remedy  in  equity 
against  the  bail  as  against  tlie  principal  (5).     If  the  principal 
absent  himself  abroad,  the  court  of  Chancery  will  interfere  to 
give  equitable  relief  to  the  surety,   from  the  property  of  the 
principal.  (6) 

If  at  the  time  the  principal   becomes  bankrupt,  the  surety  Relief  againtc 
has  in  his  possession,  or  under  a  controul  equivalent  to  posses-  hr'iM^^M  ^'* 
sion,  property  of  the  principal,  as  agent,  bailee,  or  otherwise,  bankrupt,  when 
upon  which  he  has  a  lien  for  his  general  balance,  it  seems  he  couuter^ccuritj. 
has  also  a  lien  upon  it  for  the  amount  of  the  sum  for  which 
he  is  surety  (7) ;  and  where  a  person  who  has  funds  in  his  hands 
belonging  to  another,  or  is  otherwise  indebted  to  him,  accepts 
a  bill  for  his  accommodation,  and  the  drawer  afterwards  com* 
mits  an  act  of  bankruptcy,  or  becomes  insolvent,  such  acceptor 
may  retain  the  funds  or  debt  until  the  bill  becomes  due,  as  an 
indemnity  against  his  liability  as  acceptor  (8) ;  and  where  the 
principal  becomes  bankrupt,  the  remedy  of  a  surety  actually 
paying  his   debt  is  to  prove  the  amount  ^of  such  payment 
under  the  commission ;  and  where  the  surety  holds  a  counter- 
security,  he  will  be  allowed  to  prove  immediately  on  such  counter- 
security,  though  the  debtor  becomes  a  bankrupt  before  such 
security  is  payable,  and  before  the  surety  himself  has  paid  or 

(J)  Fell,  167.    3  East,  169.    1  189,190. 
East.  98.  ace.    2  Esp.SZl.    1  H.        (6)  2  Vera.  608.     11  Ve8.23. 
Bla.  239.  Ante.  (C)  1 1  Ves.  23. 

(2)  I  Camp.  12,     11  Ves.  407.        (7)  Cowp.25l. 

(3)  3  Camp.  418.  (8)  7  T.  R.  71 1.   12  East,  650. 

(4)  3  Merival,  579.      1  Vern.  11  Ves.  407.  1  Camp.  12.. 
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been  called  upon,  or  even  could,  by  the  terms  of  his  engagement, 
be  called  upon  to  pay  to  the  creditor  (1) ;  and  this,  though  the 
counter-security  has  been  negotiated  by  the  party,  and  returned 
"  to  him  after  the  bankruptcy  (2).  The  principle  of  the  case  is 
founded  on  the  ground  that  such  counternsecurity  creates  an 
absolute  debt  at  law.  With  a  view,  however,  to  prevent  the 
injury  which  might  be  done  to  real  creditors,  by  allowing  such 
constructively  absolute  but  really  contingent  creditors  to  receive 
dividends  upon  debts  which  may  never  exist  but  in  Um^  it 
has  been  thought  necessary,  where  there  are  cross  d^nands 
between  the  surety  and  the  bankrupt  upon  counter  paper,  as  il 
is  called,  and  upon  which,  till  either  has  actually  paid,  they  are 
substantially  only  sureties,  though  nominally  creditors  of  each 
other,  to  suspend  the  dividends  till  it  appear  what  the  suirefy 
actually  pays,  and  how  far  he  exonerates  the  bankrupt's  estate 
»  from  his  own  paper.  A  security  of  this  nature  must  be  a  bond, 
bill,  note,  or  other  instrument,  payable  at  all  events,  and  not 
a  mere  parol  or  written  undertaking  to  indemnify  (S)«  It  is 
not  necessary  in  all  cases,  that  this  security  should  be  given  ex* 
pressly  as  an  indemnity.  (4) 

Where  surety  Where  a  party,  who  has  become  a  surety,  has  no  security  i» 

his  hands  to  indemnify  him,  yet,  if  he  has  paid  the  debt 
before  the  act  of  bankruptcy  of  his  principal  H  is  provable 
under  the  commission  (5);  but  if  he  has  paid  such  debt 
after  the  act  of  bankruptcy  of  his  principal,  he  cannot  in 
general  prove  under  the  commission^  unless  he  can  avail  him- 
self of  the  provisions  of  the  49  Geo.  8/  c.  121.  s.  8.  This 
statute  enacts,  that  in  all  cases  of  commissions  of  bankruptcy 
already  issued,  under  which  no  dividend  has  yet  been  made,  or 
under  which  the  creditors  who  have  not  proved  can  receive 
a  dividend  equally  in  proportion  to  their  respective  debts,  with-- 
out  disturbing  any  dividend  already  made,  and  in  all  cases  of 
commissions  of  bankrupts  hereafter  to  be  issued,  where  at  the 

(0  Cooke,  157.    2  H.  B.  570.  Campb.  12.  12  East,  659.  2  Bast. 

S.  C.  Cullen,  133,  134.    1  Mont.  227. 

131,    132.  134.   153.    157,    158.  (4)  8  Ves.  5^.    Bayley,  205. 

Chitty  on  Bills,  445.  Cbitty  on  Bills,  447. 

(2)  7  T.R.  570.  (5)  Cullen,  129.    I  Mont.  13K 

(3)  3  Wils.  528.  3  Wils.'l3.  153.  13  East.  427.  See  Chitty  on. 
Cullen,  131.  138.  1  Mont.  156.  Bills,  417.  to  450.  and  cases  there 
158.  Cooke,  159.    7  T.  R.  489.  collected. 

7  T.  R.  364.     1 1  Ves.  404.   1 
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time  of  issuing  the  commission,  any  person  shall  be  surety  (1) 
for,  or  be  liable  for  any  dAt  oF  the  bankrupt,  it  shall  be  lawful 
for  soch  surety  or  person  liable,  if  he  shall  have  paid  the  debt  (2), 
or  any  part  -thereof,  in  discharge  of  the  whole  debt,  although 
be  may  have  paid  the  same  after  the  commission  shall  have 
issued,  and  the  creditor  shall  have  proved  his  debt  under  the 
commission^  to  stand  in  the  place  of  die  creditor  as  to  dividends 
upon  such  proof;  and  when  the  creditor  shall  not  have  proved 
imder  the  commission,  it  shall  be  lawful  for  such  surety  or 
person  liable  to  prove  his  demand  in  respect  of  such  payment, 
as  a  debt  under  the  commission,  not  disturbing  the  former  divi« 
dends  (S),  and  to  receive  a  dividend  or  dividends  proportionably 
with  die  other  creditors  taking  the  benefit  of  such  commission, 
notwithstanding  such  person  may  have  become  surety,  or  liable 
ibr  the  debt  of  the  bankrupt,  aft^  an  act  of  bankruptcy  had  been 
committed  by  such  bankrupt ;  provided  that  such  person  had 
not,  at  the  time  when  he  became  such  surety,  or  when  he  so 
became  liable  for  the  debt  of  such  bankrupt,  notice  of  any  act  of 
bankruptcy  by  such  bankrupt  committed,  or  that  he  was  insol- 
vent, or  had  stopped  payment ;  provided  always,  that  the  issuing 
a  commission  of  bankrupt,  although  such  commission  shall  after- 
wards be  superseded,  shall  \te  deemed  such  notice,  and  every 
person  against  whom  any  such  commission  of  bankrupt  has  been 
or  shall  be  awarded,  and  who  has  obtained  or  shall  obtiun  his 
certificate,  shall  be  discharged  of  all  demands  at  the  suit  of  every 
such  person  having  so  paid,  or  being  hereby  enabled  to  prove  as 
aforesaid,  or  to  stand  in  the  place  of  such  creditor  as  aforesaid^ 
in  regard  to  his  debt,  in  respect  of  such  suretyship  or  liability, 
in  like  manner,  to  all  intents  and  purposes  (4),  as  if  such 
person  had  been  a  creditor  before  the  bankruptcy  of  the  bank- 
rapt,  for  the  whole  of  the  debt  in  respect  of  which  he  was 
sore^^,  or  was  so  liable  as  aforesaid.     Upon  this  statute,  it  has 
been  decided^  that  an  accommodation  acceptor  is  a  person  liable 

(1)  In  2  Camp.  186,  it  was  partner  is  not  a  jurc/y*  but  he  is  a 
considered  that  an  accommoda-  party  UabU  within  the  meaning 
tion  acceptor  was  in  the  nature  of  of  the  act,  3  Ves.  &  B.  31.  See 
a  surety  for  the  drawer.  2  M.  &  S.  1 95. 

(2)  As  to  what  may  be  consi-  (3)  This  means  not  compelling 
dered  as  a  debt^  see  1  B.  &  A.  the  creditors  to  refund  any  part 
495.  5  B.  &  A.  12.  3  B.  &  A.  of  the  dividends  received.  See 
325.  Surety  under  an  annuity  12  East,  664.  1  Scho.  &  Lef.  242. 
deed  cannot  prove,  3  B.  &  A.  186.  (4)  Means  a  general  insolvency, 
nor  eaa  bail,  4  B.  &  A.  493.  and  a  1  Camp.  492.  in  notes. 
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|br  he  debt  of  the  bankrapt  drawer^  and  may  prove  under  his 
commission  (1) ;  and  if  an  accqitance  for  the  accommodation  of 
the  drawer  of  a  bill  be  given  before,  and  renewed  after  he  has 
committed  an  act  of  bankruptcy,  such  renewal  is  a  continuation 
of  the  same  suretyship^  and  therefore^  if  a  commission  of  bank- 
ruptcy be  issued  against  the  drawer,  and  the  aecommodatioa 
acc^tor  afterwards  pay  the  bill,  he  will  be  entitled  to  prbve  the 
amount  under  such  commission,  though,  before  the  renewal  of 
the  acceptance,  he  had  notice  of  such  act  of  bankruptcy  havii^ 
been  committed  (2) ;  nor  will  the  case  be  varied  in  principle  by 
the  circumstance  of  the  holder  of  the  first  bill  having,  before  the 
renewal,  given  time  to  the  drawer,  or  by  that  of  an  additional 
name,  as  Uiat  of  an  indorser,  having  been  lent  upon  the  second 
bill  (3).  And  it  has  been  decided,  that  if  an  accommodation 
acceptor  having  paid  the  bill,  afterwards  sues  the  drawer  as  for 
money  paid,  and  having  obtained  judgment,  assigns  the  judg- 
ment debt  to  a  third  person,  such  assignee  of  the  debt  may  prove 
the  original  debt  under  the  conmiission  against  the  drawer,  and 
the  judgment  debt,  though  greater  than  the  original  debt,  will  be 
barred  by  the  certificate  (4).  So  where  a  bill  after  proof  under 
a  commission  against  the  acceptor  was  paid  by  the  drawer,  and 
h^  after  a  dividend,  arrested  the  bankrupt  for  the  balance,  and 
was  also  a  surety  for  him  on  another  bill,  the  chancellor  made 
an  order,  that  the  bankrupt  should  be  discharged,  and  that  the 
plaintiff  should  be  restrained  fix)m  lodging  any  detainer  under 
the  above  statute,  49  Geo.  3.  c.  121.  s.  8.  &  14.  {5)  A  partner 
is  considered  as  a  person  liable  for  the  joint  debt  of  himsdf  and 
his  copartners,  and  if  the  latter  become  a  bankrupt,  and  the 
solvent  partner  be  afterwards  obliged  to  pay  the  whole  debt^  the 
certificate  of  the  bankrupt  partner  will  protect  him  from  liability 
to  make  contribution  to  such  solvent  partner  (6).  But  there  are 
not  any  words  in  the  statute  49  Geo.  3.  c.  121.  5.8.  compul- 
sory upon  the  party  to  prove,  or  precluding  him  from  suing  the 
bankrupt,  subject  to  such  action  being  rendered  inefiectual  by 
his  obtaining  his  certificate,  and  therefore  the  drawer  of  a  bill, 
or  any  other  surety  who  has  paid  the  amount  of  the  bill  or  debt 
to  the  holder  or  creditor,  after  a  commission  of  bankruptcy  issued 
against  the  acceptor  or  his.  principal,  may  sue  the  acceptor  or 

(1)  3  Ves.  &B.  40.  (4)  1  Rose,  4. 

(2)  13  East,  427.  12  East,  664.  (5)  17  Ves.  334-5, 1  Ros^  219. 

(3)  Id.  ibid.  Bayley  on  Bills,  (6)  2Maule&S.  195.  2Rose^ 
200.  47.  3  Ves.  &B.  31. 
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his  principal  before  he  has  obtained  hia  certificate,  and  arrest 
him,  notwithstanding  the  holder  or  creditor  has  proved  the  bill 
or  debtnnder  the  commission.  (1) 

As  to  the  extent  to  which  the  surety  is  entitled  to  recover  or 

prove,  it  seems  he  may  recover  the  principal  money  paid  and 

interest,  and  if  the  debt  paid  by  him  arise  out  c^  a  bond,  of 

irhich  he  takes  an  assignment  for  his  own  benefit,  he  shall  re* 

cover  the  whole  penalty  if  he   has  been  damnified  to   that 

amount  (2).     When  the  demand  of  a  principal  or  surety  arises 

from  an  instrument  securing  an  annuity,  the  Court  of  Chancery 

will  set  a  value  upon  the  annuity  when  it  is  less  than  the  amount 

of  the  penalty,  in  the  same  way  as  is  done  by  commissioners  on 

bankruptcy.  (3) 

When  two  or  more  persons  become  surety  for  another,  and  Remedies  by  one 
one  of  the  sureties  ps^s  the  debt  of  his  principal,  he  may  compel  ^^  n^^rat 
the   others  to  contribute  to  him  his  aliquot  portion  of  the 
money  so  paid  (4).     But  where  a  party,  at  the  instance  of 
another,  is  induced  to  become  a  co-surety  with  him  for  the  debt 
of  a  third  person,  and  the  party  at  whose  request  the  other  en- 
tered into  the  security  is  forced  to  pay  the  whole  debt,  he  cannot 
recover  a  moiety  thereof  from  the  other  (5).     A  surety  in  an  in- 
demni^  bond  may  bring  an  action  for  contribution  against  his 
co-surety,  although  he  had  given  a  subsequent  security  to  the 
obligees,  under  which  he  paid  the  sum  conditioned  in  the  bond^ 
without  the  knowledge  or  consent  of  his  co-surety  (6)*     It  is 
said,  that  a  surety  paying  the  debt  cannot  at  law  recover  from 
his  co-sureties  more  than  their  aliquot  shares,  to  which  they  were 
or^inally  liable ;  but  that  courts  of  equity,  however,  relax  upon 
this  rule,  and  frequendy,  where  one  of  the  co-sureties  becomes 
insolvent,  will  compel  the  others  to  contribute  a  larger  than  their 
aliquot  portion  (7) ;  and  on  account  of  the  difficulties  and  in- 
conveniences in  proceeding  at  law,  a  court  of  equity  is  usually 
resorted  to  in  these  cases  for  relief.     In  cases  where  there  are 
two  or  more  sureties,  and  one  or  more  of  them  become  insolvent^ 

(1)  3  Maule  &  S.  91.  S.  C.  2  Bos.  &  P.  268.    Id.  270. 

(2)  14  Ves.  567.  S.  P.  Godb.  243.  1  Vern.  458. 

(3)  Id.  ibid.  Fell.  178.  (5)  2  Esp.  478. 

(4)  2  Term  Rep.    105.  1  Roll.        (6)  1  Moore,  Rep.  2. 

Ab.  20  pi.  15.  Roll.  Rep.  354.  (7)  Fell  on  G.  181.  2  Bos.  &  P. 
3  Bulstr.  162.  Jenk.  324.  pi.  27.      270.  See  1  Wilson,  Ch.  Rep.  418. 
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the  party  or  parties  paying  shall  have  contribntioii  in  equity 
against  such  of  the  other  sureties  as  remain  solvent^  in  the  pro- 
portion which  would  be  left  after  striking  out  the  names  of 
such  as  are  insolvent  (1).  If  two  are  jointly  bound,  and  one 
dies,  equity  will  decree  his  representative  to  be  charged  pari 
passu  with  the  survivor  (2);  and  it  makes  no  difference  in  the 
relation  among  sureties,  if  any  or  all  become  so  by  separate  in- 
struments (3),  But  in  such  case  the  proportion  in  which  the 
parties  shall  be  liable  to  contribute  is  to  be  ascertiuned  by  the 
sums  for  which  they  have  respectively  made  themselves  liable  (4). 
But  when  a  bond  is  given  by  a  party  as  a  further  securi^,  in  case 
those  already  given  should  be  insufficient,  then  he  shall  not  be 
called  upon  to  contribute.  (5) 

Lcttenorcredic.      There  IS  one  description  of  guarantee^  or  security  for  money 

or  goods  to  be  advanced  to  a  third  person,  which  has  received 
amongst  merchants  the  peculiar  denomination  of  letter  rf  credit, 
and  which  prevails  principally  in  foreign  commerce,  and  is  ex- 
ceedingly useful  therein.  Travellers  or  merchants  going  abroad 
on  business  generally  take  letters  of  credit  in  place  of  money,  by 
which  means  they  avoid  the  risk  and  trouble  of  carrying  specie, 
and  are  always  supplied  according  to  their  wants  in  the  coin  of 
the  country  into  which  they  go.  This  is  where  a  merchant  sends 
or  authorizes  a  third  person  (either  here  or  abroad),  to  buy  some 
commodities,  or  to  take  up  money  for  some  purpose,  and  delivers 
unto  him  an  open  or  sealed  letter  directed  to  another  merchant 
or  merchants,  requiring  him  or  them,  that  if  such  third  person^  or 
the  bearer  of  the  letter,  have  occasion  to  buy  commodities,  or 
to  want  money  to  any  particular  or  unlimited  amount,  that  he 
will  either  procure  the  same,  or  pass  his  promise,  bill,  or  bond 
for  it,  on  the  writer  of  the  letter  undertaking  therein  that  he 
will  provide  him  the  money  for  the  goods,  or  repay  him  by  ex- 
change, or  give  him  such  satisfaction  as  he  shall  require^  either 
for  himself  or  the  bearer  of  the  letter  (6).  These  letters  are 
either  general  or  special,  the  former  is  directed  to  the  writer's 


(1)  Peter  v.  Rule,  5  C.  1.  Ch.        (4)  Id.  ibid. 

R.  35.   Fell.  182.  ace.  Swain  v.        (5)  14Ves.  161. 

Wall,  17  C.  1.  Ch.  R.  150.  Com.        (6)  See  Malyn,  7^.  1  Beawes, 

Dig.  Chancery,  4  D.  6.  cent.  607.  Jac.  Die.  tit.  Letter  of  Credit. 

(2)  1  Atk.  89.  Montef.    tit.  Credit,  Letters  of. 

(3)  14  Ves.  28.  161.  2  B.  &  P.  See  form  of  letter  of  credit,  post, 
270.  FeU.  185.  4  vol. 
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friends,  or  correspondents  generally,  where  the  beater  of  the 
letter  may  come,  (though  it  is  not  customary  to  give  separate 
letters  to  each  place),  and  the  letter  is  directed  to  some  particu- 
lar person. 

Upon  the  bearer's  shewing  either  of  these  letters,  the  party  to 
whom  it  is  directed  will  either  conform  to  the  request  contained 
in  It,  or  reject  performing  it :  if  the  party  to  whom  the  letter  is 
directed  comply  with  the  writer's  request,  the  latter  is  immediately 
bound  to  fulfil  his  engagement ;  if  therefore  bills  of  exchange  be 
tendered  to  him,  he  must  accept  and  pay  them,  and  in  case  of 
lefbsaly  he  may  be  compelled  thereto,  rather  than  the  drawer, 
as  the  furnisher  of  the  goods,  or  the  remitter  in  the  loan  of  his 
cash,  had  more  regard  to  his  correspondent's  sufficiency  than 
the  drawer's,  whom  it  is  probable  he  knew  nothing  of;  therefore 
in  this  respect  the  person  giving  the  credit  is  to  be  reputed  as 
the  drawer  of  the  bills :  the  party  to  whom  the  letter  is  directed^ 
if  he  comply  with  the  request  of  the  other,  should  keep  the 
letter  for  his  assurance  or  security,  and  as  available  against  the 
writer  thereof.    If  the  merchant  to  whom  the  letter  of  credit  is 
directed  should  think  fit  not  to  fulfil  the  request  contained  in  the 
letter,  the  bearer  should  keep  the  letter,  and  return  it  to  the 
giver  without  any  other  proceeding,  unless,  indeed,  the  mer- 
chant  to  whom  the  letter  is  directed  is  a  debtor  of  the  merchant 
who  gave  the  letter,  in  which  case  the  bearer  of  the  letter  should 
take  witnesses  of  the  merchant's  refusal  to  comply  with  the  request 
in  the  letter,  and  with  a  scrivener  or  notary  make  a  protest 
against  him,  protesting  to  recover  of  him  (by  all  lawfu]  and 
convenient  means)  all  the  damages,  charges,  and  interest  which 
he  or  any  other  should  sustain  thereby,  by  reason  of  the  non- 
performance of  the  saidletters  of  credit,  and  that  in  time  andplace 
as  occasion  shall  require,  which  protest  is  sufficient  evidence  to 
recover  such  damages ;  but  if  the  party  to  whom  the  letter  is 
directed  make  a  reasonable  answer  or  excuse  for  not  performing 
the  request  contained  in  such  letter,  and  requires  the  scrivener 
or  notary  to  put  down  the  same  in  the  act  or  instrument  of  the 
laid  protest,  then  the  cause  of  refusal  will  be  considered,  and 
the  losses  and  damages  may  fall  upon  the  party  giving  the  letter; 
for  if  the  giver  of  the  letter  were  a  debtor  to  the  other  that  re- 
coves  it,  to  be  paid  thereby  either  in  goods  or  money,  then  the 
protest  will  be  sufficient  evidence  for  the  receiver  to  recover  his 
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damages  of  the  party  who  gave  it  ( 1  )•  Advice  by  post  should 
always  follow  a  letter  of  credit^  and  a  daplicate  of  it  accompany 
such  advice ;  and  it  would  be  prudent  therein  to  describe  the 
bearer  with  as  many  particulars  as  possible^  for  fear  he  should 
lose  or  be  robbed  of  his  credentials,  and  a  stranger  reap  the 
effects  of  them.  (2) 

The  statute  of  frauds  does  not  apply  where  a  person^  with  a 
design  (3)  to  deceive  and  defraud  another,  makes  a  false  repre- 
sentation of  matters  inquired  of  him,  in  consequence  of  which^ 
the  person  to  whom  the  representation  is  made,  being  ignorant  of 
the  truth  (4),  enters  into  a  contract  and  thereby  sustains  an  injury ; 
an  action  on  the  case  in  the  nature  of  deceit  will  lie,  at  the  suit 
of  the  party  injured,  against  the  party  making  the  fraudulent 
representation,  although  a  stranger  to  the  contract  from  the 
entering  into  which  the  plaintiff  was  damnified  (5);  and  therefore 
if  a  man  asks,  whether  he  may  trust  A.,  and  the  answer  is  that 
he  may,  the  person  giving  that  answer  knowing  at  the  time  that 
A.  ought  not  to  be  trusted^  must  pay  in  damages  for  the  con- 
sequence of  such  misrepresentation ;  and  a  court  of  equity,  as 
well  as  a  court  of  law,  will  in  some  cases  compel  him  to  make 
retribution  (6).  And  where  A.  fraudulently  represented  the  cir- 
cumstances of  B.  to  be  good,  in  order  to  induce  C.  to  give  himcredit^ 
and  added  verbally,  *^  if  he  does  not  pay  for  the  goods,  I  will,'' 
an  action  may  (notwithstanding  the  addition  of  the  promise,  which 
was  void  by  the  statute  against  frauds)  be  maintained  against  A. 
for  the  misrepresentation  (7 ) •  In  general,  the  misrepresentation 
must  be  an  actual  answer  to  the  question  put,  in  order  to  charge 
a  party,  and  it  must  be  calculated  to  mislead  a  man  of  ordinary 
sense ;  as  if  a  man  asks  whether  he  may  trust  A.»  and  the  party 


(1)  Malyn,  77. 

(2)  1  Beawes,  607. 

(3)  2  East,  92.  12  East,  632. 
4  Taunt.  488.    Holt  C.N.  P. 387. 

(4)  If  the  plaintiff  or  his  agent 
knew^f  the  insolvency,  he  could 
not  sQpport  any  action,  1  Esp. 
Rep.  290. 

(5)  3  T.  R.  51.  6  Ves.  386. 
3  Ves.  &  B.  1 1 1 .  1  East,  328,  9. 
Fell  on  Guarantees.  Selw.  N.  P. 
6^0.     In    this   action,   the  party 

5 


whose  credit  is  misrepresented  is  a 
competent  witness  for  plaintiff, 
1  Campb.  277.  2  Stark.  47.  Evi- 
dence of  a  similar  misrepresenta- 
tion by  the  defendant  to  another 
person,  is  admissible  to  shew  the 
fraudulent  connection  between  the 
defendant  and  the  customer,  3 
Esp.  Rep.  194. 

(6)  3Ves.&B.  111. 

(7)  Hamarv.  Alexander,  2  New 
Rep.  241. 
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giving  the  answer  says»  that  he  has  a  good  opinion  of  A.'s  circum- 
stances, and  that  he  will  pay  the  debt  if  A.  does  not,  there  can  be 
no  recovery  (1).  So  if  a  person,  who  is  asked  by  a  tradesman 
respecting  the  circumstances  and  credit  of  another^  tells  him  he 
has  been  paid  a  debt  due  to  himself  from  such  person,  and  that  he 
was  ready  to  give  him  credit  for  any  thing  he  wanted ;  that 
rcpresentadon  -would  not  necessarily  support  an  action  fpr  a 
deceitful  misrepresentation,  although  such  person  bad  before 
tiiat  time  been  discharged  under  an  insolvent  act,  and  the  de- 
fendant knew  it,  but  did  not  mention  it  (2).  In  cases  of  this 
kind,  it  is  not  necessary  that  the  defendant  should  have  derived 
any  advantage  from  the  deceit  (3) ;  or  that  he  should  have  col- 
luded with  the  person  who  derives  the  advantage ;  but  there 
most  be  fraud  and  fisdsehood  (4<)  in  the  defendant,  in  order  to 
support  tliis  action,  (5);  for  in  a  case  where  there  was  not  any 
fraud  or  deceit  in  the  party  making  the  representation,  although 
he  had  incautiously  asserted  that  to  be  within  his  knowledge 
which,  in  strictness,  he  could  not  be  said  to  have  known,  but  had 
reasonable  and  probable  cause  only  to  believe,  it  was  holden 
that  the  action  was  not  maintainable  (6).  Any  material  suppres- 
sion of  truth  with  a  fraudulent  intent,  in  answer  to  questions  put, 
wiU  render  a  party  liable  for  the  deceit  (7)«  In  ordinary  cases, 
the  person  who  gives  a  represeptation  of  credit  to  a  third  person, 
is  not  liable  beyond  the  value  of  the  goods  furnished  on  the 
Acts  of  the  representation,  but  circumstances  may  exists  which 
will  render  him  liable  from  losses  arising  from  subsequent 
dealings.  (S) 


(1)  3  Ves. &  B.  1 12.  (4)  2  East,  108.    3  Bos.  &PuL 

(2)  7  Price,  544;  but  in  that  371.    Holt  C.  N.  P.  387. 
case,   it  appeared  that  the    de-  (5)  3  Bos.  &  PuL  367. 
fendant  continued,  after  the  dis-  (6)  2  East,  92.    3  Bos.  &  Pul. 
charge  of  the  party  under  the  367.  12  East,  632.  4  Taunt.  488. 
insolvent  act,  to  trust  him;   and  (7)  2Campb.533,  3Bos.&Pul. 
lee  I  £8p.442.  371.     1  East,  318. 

(3)  3  T.  R.  5 1 .     1  East,  328.  (8)  1  Taunj.  568.     2  Caropb. 

553.    Selw.  N.  P.  652. 
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CHAP.  VII. 
Of  Stoppage  in  Transitu.  (Jl) 

Definiiioo  and    xT  frequently  happens  that  on  the  sale,  or  barter  or  contract  of 
ffgiu?  '"^"'*     exchange  of  goods  on  credit,  the  purchaser  becomes  bankrupt 

or  insolvent  before  he  takes  possession  of  the  goods ;  in  such 
cases  there  exists  an  equitable  right  (adopted  by  courts  of  law)  in 
the  vendor  to  stop  them  in  transitu^  or  in  other  words,  to  prevent 
the  purchaser  from  taking  possession  of  the  goods,  and  to  detain 
them  until  the  price  be  paid  or  tendered  (2) ;  for  stopping  in 
transitu  does  not  of  itself  rescind  the  contract  of  sale,  and  Jf  the 
price  of  the  goods  be  tendered,  or  the  consignee  be  ready  to 
perform  bis  contract,  they  may  be  recovered  {$) ;  and  if  the 
vendor  afterwards  offer  to  deliver  them,  he  may,  unless  he  has 
resold  them,  recover  the  price  in  an  action  for  goods  bargained 
and  sold,  which  he  could  not  do  if,  by  stopping  in  transitu^  the 
sale  was  rescinded.  (4) 

the  powertTstop      '^^^  "8***  ^"^7  ^^^^s  in  Contracts  for  the  sale  or  exchange 
in  transitu         of  personal  property  where,  though  the  contract  is  complete,  yet 

something,  however  trifling,  remains  to  be  done  by  the  seller,  to 
complete  the  delivery  to  the  vendee,  and  vest  in  him  an  absolute 
property  in  the  goods.  The  relation  of  vendor  and  vendee  seems 
essential  to  its  exercise,  but  it  extends  to  every  case  in  which  the 
contract  is  in  effect  a  sale,  and  the  consignor  substantially  the 
vendor  of  the  goods  (S),  It  extends  also  to  contracts  oi exchange^ 
as  to  anagreement  between  consignor  and  consignee,  that  thelatter 

( 1 )  See  Whitaker  on  Stoppage  lour  of  a  sale  upon  false  pretences, 

in  Transitu.   2  Selw.  N.P.  1206.  the  property  is  not  changed,  and 

Long  on  Pers.  Prop.  176.     Abbott  the  vendor  may  regain  possession 

on  Shipping,  351.     Sir  W.  Scott's  by  any  means  short  of  force,     7 

judgment,  6  Rob.  Rep.  324.  Holt  Taunt.  59.  Earl  Bristol  v.  Carver, 

C.N.  P.  20.    in  notes.    Cullen,.  Easter  T.  1823  K.B.  S  P.   See  6 

Bankrupt  Laws.  Bar.  &  Aid. 

(2)2T.R.  75.    5T.  R.  683.  (3)  1  Atk.  245.    Co.B.  L.394. 

218.367.      lHen.Bla.357.366.  3T.R.466.     3  Eap.  Rep.  59.     3 

2  Hen.  Bla.  211.1  Atk.  245.  7  T.  East,  585.     6  East,  27.  in  notes. 

R.440.     6  East,  25.  3  T.  R.  469.  (4)  1   Campb.  109.     6  Taunt. 

5East.  175.      3  Bos.  &Pul.  42.  162. 

In  some  eases,  where  ^oods  have  (5)  3  East,  93.      1  Atk.  245. 

been  obtained  and  got  into  actual  Co.  B. L.394.    Amb.399.  1  East. 

possession  of  purchaser  under  co-  515.     3  T.R.  783. 
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shall  return  another  commodity  of  equal  value  in  payment,  and 
the  fulfilment  of  which  engagement  is  rendered  hazardous  by  his 
insolvency  ( 1 ) .  The  vendor  of  property,  though  he  purchase  the 
goods  of  another  for  commission,  may  stop  them  in  transitu  (2) ; 
so  the  consignor  of  goods  for  sale,  on  the  joint  account  of 
himself  and  the  consignee,  may  exercise  this  right,  in  the  event 
of  the  bankruptcy  or  insolvency  of  the  latter  (3).  But  it  does  not 
arise  between  principal  and  factor,  it  being  a  right  to  revest 
property,  which,  in  the  case  of  a  consignment  to  a  factor,  is 
never  divested  out  of  the  principal ;  the  only  right  given  to  the 
factor  is  a  lien  upon  the  property  after  he  has  obtained  it  (4) ; 
and  a  person  who  has  a  mere  lien  on  goods,  without  any 
property  in  them,  cannot,  after  having  parted  with  the  actual 
possession,  repossess  himself  of  such  goods  while  in  transitu  (5). 
So  the  mere  surety  for  the  payment  of  the  price  of  goods  by  the 
vendee,  though  he  may  have  accepted  bills  drawn  upon  him  by 
the  consignee  for  that  purpose,  cannot  stop  them  in  transitu  (6)* 
If  a  par^  being  indebted  to  another  on  the  balance  of  accounts> 
bdnding  bills  'of  exchange  running  accepted  by  the  latter^  con- 
signs goods  to  him  on  account  of  this  balance,  the  consignor  has 
no  right  to  stop  them  in  transitu^  upon  B/s  becoming  insolvent 
before  the  bills  are  paid  (7)  •  If  a  sale  be  legalized.by  licence,  and 
the  vendor  be  an  alien  enemy,  he  may  stop  the  goods  in  tran^ 
sUulfi)i  and  any  authorized  agent  of  the  consignor  may  exer- 
cise the  right.  (9) 

Though  the  consignment  of  the  goods  must  be  on  credit^  at 
least  for  some  part  of  the  price,  to  entitle  the  consignor  to  stop 
them  in  tramitu,  yet  such  right  is  not  afiPected  by  the  circum- 
stance of  a  partial  pavment,  /2!Lt!Z^  y^yipignnfia  >»nYJ;y<^  accepted 
Ulls  drawn  upon  hiih  on  aecoutit  of,',  and  not  as  actual  p«^ent 
for  such  gQodSf  thohgfi  siich  bills  are  i)ot  due(l6)i  br.oPrtifi  ^ 
Tendor's  being  indebted  to  the  vendee  in  part  of  the  Value  (11)  f", 
SQch^^ircumstances  indeed  will  only  have  the  effect  of  diminish- 

i 

(1)  Sittings    post  Mic.  Term,  (6)  1  Bos.  &  P.  563.                 / 
Guildhall,  1822.  (7)  4  Campb.  31. 

(2)  3  East,  93.  (8)   15  East,  419. 

(3)  6  Bast,  371.  (9)  See  1  Camp.  369. 

(4)  3T.R.  783.  3  P.  Wins.  185. '  ( 10)  7  T.  R.  440.  64.  3  Bast^ 
1  Atk.  232.  2  Ves.  582.  S.C.  93.  Amb.  399.  2  T.R.  63-3T,R, 
Wi«©8, 400.                            ■*  119.  1  Stark.  115-                     . 

(5)  1  East,  4.    2  New.  R.  64.  (11)8  Vern.'203.^  7  T.  R.  440. 
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ing  the  vendor's  lien  pro  tanto  on  the  goods,  when  he  has  re- 
gained the  possession  of  them,  and  not  of  defeating  his  right  of 
resuming  that  possession  before  actual  deliveiy  to  the  vendee. 

This  right  may  be  prevented  from  ariung  by  the  peculiar  cir- 
cumstances under  which  the  consignment  is  made ;  as  where 
^oods  are  consigned,  in  pursuance  of  an  agreement  between  the 
consignor  and  third  parties,  to  be  applied  in  execution  of  certain 
trusts^  in  such  case  the  consignor  cannot  countermand  the  de- 
livery on  the  failure  of  the  consignee  of  the  trust,  whilst  such 
trusts  remain  unsatisfied  (1).  Where  goods  are  consigned  to 
secure  a  balance  due  from  consignor  to  consignee,  upon  accept^ 
ances  of  consignee  not  due,  the'  goods  cannot  be  stopped  in 
transituhy  consignor  (2);  and  where  goods  are  consigned  in  a 
ship,  chartered  on  the  account  and  at  the  risk  of  the  consignee^ 
and  the  bill  of  lading  expresses  that  the  delivery  is  to  his  order 
or  assigns,  he  or  they  paying  Jreight  for  the  said  goods  accord- 
ing to  the  charter-party,  the  goods  cannot  be  stopped  by  the 
consignor  upon  the  consignee's  refusing  to  pay  the  freight,  (that 
being  a  question  between  the  captain  and  the  consignee)  if  the 
consignee  offers  to  accept  bills  according  to  his  undertaking,  and 
is  not  in  failing  circumstances ;  but  if  the  bill  of  lading  be  con- 
ditional^ and  the  condition  unperformed,  the  ^consignor  may, 
under  such  circumstances,  exercise  the  right  of  stopping  the 
goods  in  their  transit  to  the  consignee  (3);  and  although  goods 
are  delivered  to  the  packers  of  the  purchaser,  he  having  no  ware- 
house of  his  own,  if  they  were  to  be  paid  for  in  ready  money, 
and  this  was  intimated  to  the  packer  when  he  received  them, 
they  may  still  be  stopped  in  transitu.  (4) 

It  has  been  observed  (5),  that  stopping  in  transitu  is  aa  ad- 
verse act,  and  therefore  if  it  be  not  done  eo  intuitu^  it  shall  not 
divest  the  property  of  the  consignee ;  as  if  goods  are  returned  to 
the  vendor  by  agreement  between  him  and  the  vendee;  and 
where  the  agent  of  the  consignees  had  obtained  the  bill  of  lading 
from  the  bankrupt  after  his  bankruptcy,  upon  an  agreement 
when  the  goods  amved  to  dispose  of  them,  and  to  apply  the^net 
proceeds  in  the  discharge  of  such  bills  as  had  been  drawn  against 

(1)1  Bos.  &  P.  563.  (4)  4  Campb.  181 . 

(2)  4Carapb.31.  (5)  Ross,  211.    Ante,  240. 

(3)  3  East,  585. 
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the  goods^  it  was  held  that  he  could  not  retain  thegoods  so  ob- 
tained by  agreement  with  the  vendee  after  his  bankruptcy  against 
the  assignees^  there  being  no  adverse  stopping  in  transitu (l); 
bat  where  the  consignee  of  goods,  being  insolvent  and  having 
committed  an  act  of  buikruptcy,  wrote  to  the  consignor  to  in« 
fonn  him  of  his  circumstances,  and  to  say  that  he  would  not 
reoaVe  the  goods,  in  consequence  of  which  infomiation  the  con- 
signor obtained  possession  of  the  goods  whilst  in  transitu^  it  was 
considered  the  consignors  might  retain  possession  of  the  goods  (2). 
And  where  goods  have  been  seized  by  the  vendors  under  a  claim 
of  a  right  to  stop  them  in  transitu,  diough  in  point  of  fact  the 
iransiius  was  then  at  ■•  an  end,  it  is  competent  to  an  insolvent 
▼endee  who  has  not  committed  any  act  of  bankruptcy,  to  give 
up  such  goods  to  the  vendors,  provided  they  are  given  up  bond 
fide,  and  not  from  motives  of  voluntary  and  undue  preference  (3). 

It  Is  necessary  that  the  consignee  should  become  bankrupt  or 
insolvent  for  vendor  to  exercise  this  right  (4).  If  goods  be  sent 
by  order  of  the  consignee,  on  his  account  and  at  his  risk,  and 
die  consignor  draws  bills  of  exchange  on  him  foi;  the  price,  and 
indorses  and  transmits  the  bills  of  lading,  the  consignor  cannot 
take  possession  of  the  goods,  at  the  place  of  destination,  and 
insist  upon  immediate  payment  as  the  condition  of  delivery,  the 
consignee  being  willing  to  accept  the  bills,  and  not  having  &iled 
in  his  circumstances.  (5) 

It  is  not  necessary  that  the  vendor,  to  exercise  his  right  of  In  what  mumtr 
stoppage,  should  actually  take  possession  of  the  property  con-  shouW^Bwdtf 
signed  by  corporal  touch ;  he  may  put  in  his  claim  or  demand 
of  his  right  to  the  goods  in  transitu,  eithcfr  verbally  or  in  writing  ; 
and  it  will  be  equivalent  in  law  to  an  actual  stoppage  of  the 
goods,  provided  it  be  made  before  the  transit  has  expired  (6) ; 
and  in  tihis  reqpect  it  appears  how  much  the  right  of  stoppage 
in  vendor  is  favoured,  for  such  a  claim  on  the  part  of  the  con^ 
signee  would  not  be  sufficient  to  divest  the  former  of  his  right  (7) ; 

(1)  6  Easti  371.  R.  613.  Co.B.  L.  494.  1  Atk.  245. 

(2)  2  B.  &  P.  457.  Cowp.  125.  Ambl.399.  1  Esp.  R.  240.  3  East. 
1  Stra.  165. 3 East, 93.  1  Atk.  250.  394.    This  right  may  be  exercised 

(3)  3  East,  175.  by  making  out  a  new  invoice  or 

( 4)  6  Robinson  Ad.  R.  32 1 .         bill  of  lading,  Holt  C.  N.  P.  338. 

(5)  3  East,  585.  (7)  2  Esp.  613.    5  East,  175. 

(6)  2  B.  &  P.  457.  462.  2  Esp.     14  East,  308, 
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but  the  consignor  must  put  in  his  claim,  and  endeavour  to  get 
the  property  in  some  shape  or  other;  the  mere  bankruptcy  or 
insolvency  of  the  consignee  is  no  countermand  of  the  delivery  ta 
him  (!)•  It  has  been  said,  that  the  vendor  may  effect  the  stop- 
page in  any  manner  short  of  felony  or  absolute  violence;  but^  as 
lately  observed  by  a  high  authority,  this  is  a  rule  of  a  dangeroas 
extent,  and  cannot  safely  be  acted  upon  (2).  An  agent  expressly 
authorized  for  the  purpose,  or  a  general  agent  not  particularly 
authorized,  (if  the  act  of  the  latter  be  afterwards  recognized  and 
confirmed  by  his  principal,)  may  effectually  stop  goods  in  tran- 
sUUy  atid  he  may  do  it  in  the  same  manner  as  his  principal 
might  (S).  But  the  party  must  in  some  degree  be  an  agent  of 
the  vendor's  at  the  time  of  his  stopping  the  goods;  for  a  mere 
stranger's  stopping  the  goods,  without  any  degree  of  authority 
from  the  vendor  so  to  do,  will  not  be  a  legal  stoppage,  though 
the  vendor  subsequently  give  his  assent  to  such  act.  (4) 


transitu. 


In  what  cases  ^'  ^^  ^  general  rule,  that  the  traiisitus  in  goods  continues  in 

goods  are  m        all  cases  Until  there  has  been  an  actual  delivery  to  the  vender 

or  his  agent  expressly  authorized  for  that  purpose^  with  the  ex- 
press or  implied  consent  of  the  vendor  to  sanction  such  delivery; 
for  although  there  are  many  cases  where,  as  between  vendor  and 
vendee,  if  no  bankruptcy  or  insolvency  happen,  the  goods  are 
considered  in  the  possession  of  the  purchaser,  by  the  delivery  to 
a  third  person,  as  a  carrier^^  &;c.,  yet  this  is  not  such  a  delivery 
as  will  divest  the  vendor's  right  to  stop  in  transitu^  for  such 
right  can  only  be  defeated  by  an  actual  delivery  to  the  vendee, 
or  his  agent  expressly  authorized  for  that  purpose,  with  such 
before-mentioned    consent  (5);    and    therefore  goods   remain 
liable  to  this  right  of  the  vendor,  not  only   while  they   con- 
tinue in  the  possession  of  the  carrier  by  land  or  by  water, 
but  also  in  any  place  connected  with  the  transmission  of  them 
to  the  vendee,  until  they  arrive  at  the  actual  or  constructive 

/ 

^       ■     ■  ■  I  II  I    ■  III  ■  II  ■  ■ 

(1)  3  T.  R.  464.  3  Esp.  59.  East,  93.  Whitaker,  171.    As  to 

(2)  Per  Lord  £ldoD.  19  Ves.  what  amounts  to  a  presumed  au- 
609.  ace.  2  Vern.  203.  1  Atk.  245.  thority  from  subsequent  acts,  or 
2  T.  R.  674.  6  T.  R.  80.  1  Esp.  acquiescence  of  principal,  see  ante, 
578.  3  East,  93.  Cowp.296.  Holt  196,7.  Paley,  124. 
C.N.  P.  340.  Semb.  cont.  as  to  (4)  6  East,  371. 
land,  see  Taunton  v.  Costar,  7  (5 )  See  Ross,  Vendor  and  Pur- 
T.  R.  43 1 .  chaser,  1 79.  3  T.  R.  466.  468.    5 

(3)  Ambl.  399.  1  Esp.  240.    2  East,  184.  4  Esp.  85, 
Bos.  &  P.  457.      2  T.  R.  63.     3 
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possession  of  the  consignee  (1).    If  goods   consigned  U>  the 
vendee  are  delivered  to  a  wharfinger  (2)  or  packer  (8),  on 
his  account^  to  be  forwarded  or  packed,  though  the  wharfinger 
or  packer  be  named,  but  is  not  actually  employed  by  the 
vendee  to  I'eceivc  them,  they  are  liable  to  be  stopped  in  the 
hands  of  the  wharfinger  or  packer,  on  the  insolvency  of  the 
vendee.    A  delivery  of  plate  to  an  engraver  to  engrave  the  arms 
of  the  purchaser,  at  the  expence  of  the  vendor,  will  not  defeat 
tbe  tatter's  right  to  stop  it  in  transitUj  upon  the  bankruptcy  or 
iosolvency  of  the  vendee  (4<).     In  these  cases  the  wharfinger  and 
packer  are  considered  as  middle  men,  and  not  the  sole  agents 
of  the  vendee.     The  delivery  of  goods  to  the  master,  onboard  a 
ship  wholly  chartered  by  the  consignee,  is  not  such  a  delivery 
to  the  vendee  as  to  put  an  end  to  the  transittis;    for  the 
master  is  a  carrier  of  both  consignor  and  consignee  (5).    A  ship 
on  board  of  which  goods  are  loaded  must  have  completed  her 
voyage  before  the  voyage  can  be  considered  at  an  end,  so  as 
to  defeat  the  right  of  the  consignor  to  stop  in  transitu;  and 
where  a  ship  which  ought  to  have  performed  quarantine  came 
into  port  without  having  done  so,  upon  which  the  assignees  of 
the  consignee,  who  had  become  a  bankrupt,  went  on  board  and 
cimmed  the  cargo  as  belonging  to  the  bankrupt's .  estate,  and 
opened  some  of  the  packages,  and  put  persons  on  board  to  keep 
possession,  and  afterwards  the  ship  was  ordered  out  of  port  to 
perform  quarantine,  and  whilst  the  ship  was  performing  quaran- 
tine the  agent  of  the  consignor  claimed  the  goods  on  behalf  of 
his  principal,  and  offered  the  master  of  the  ship  an  indemnity 
against  adverse  clauns,  which  claim  and  offer  were  repeated  after 
the  quarantine  was  ended  and  the  ship  in  port ;  it  was  held 
that  the  consignor  had  properly  exercised,  and  might  claim  a 
stoppage  in  transitu  (6).     Goods  deposited  at  the  king's  ware- 
houses, on  their  arrival^  for  the  duties  under  26  Geo.  3.  c.  59. 
aiay  be  stopped  in  transitu,  though  they  have  been  claimed  by 
the  consignee.  (7) 

If  the  subject  of  the  sale  be  in  a  mass  with  other  matter  not 
sold,  as  if  it  be  part  of  a  liquid  contained  in  a  vessel,  no  delivery 


(1)  S  East,  397.  3  T.  R.  466.  (4)  7  T.  R.  64. 

(2)  2B.  &  p.  457.     1  Caropb.  (5)  3  East,  380.  1  East,  515. 
282.  3  T.  R.  469.  7  T.  R.  44.  (6)  1  Esp.  240. 

(3)  3  T.  R.  467.    4  Canipb.  (7)  2  Esp.  663. 

'81.  .  . 
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short  of  the  actual  separation  will  defeat  the  right  of  the 
vendor  (1 ).  So,  if  goods  in  a  mass  previous  to  delivery  are  to 
be  sorted,  numbered,  and  weighed,  the  delivery  of  part  from  the 
mass  will  not  divest  the  right  of  stopping  the  remainder  (2), 
notwithstanding  an  order  to  deliver  has*  been  given  to  the 
wharfingers,  and  entered  in  their  books  (S),  provided  nothing 
remains  to  be  done  but  to  make  the  delivery ;  for  if  any  thing 
remain  to  be  done,  for  example,  weighings  &&  the  property  does 
not  pass,  and  the  right  to  stoppage  in  transitu  is  not  defeated  till 
that  be  done  (4).  And  where  the  carrier  delivered  eight  out  of 
ten  tons  of  iron  from  on  board  barge  on  the  purchases  wbar( 
this  was  held  not  to  be  such  a  delivery  as  to  divest  the  right  of 
stopping  in  transitu^  it  appearing  that  it  was  the  practice  for  the 
purchaser  to  have  the  iron,  after  delivery  of  the  whole,  weighed^ 
and  then  to  give  the  carrier  a  receipt,  and  that  in  this  cas^  there 
was  no  weighing  nor  any  receipt^  and  the  carrier,  on  hearing  of 
the  purchaser's  insolvency,  bad  taken  away  all  the  iron,  claiming 
a  lien  thereon  (S).  So,  in  all  cases  where  the  goods  are  not  in 
a  deliverable  state^  and  further  acts  are  necessary  to  be  done  by 
the  seller  to  make  them  so,  as  if  the  goods  are  to  be  sepa- 
rated from  a  mass,  they  may  be  stopped  in  transitu.  (6) 

If  the  property  consigned  does  not  come  into  the  consignee's 
possession  by  the  express  or  implied  consent  of  the  vendor,  as  if 
they  come  into  his  possession  after  the  vendor  has  put  in  his 
claim,  or  if  the  goods  have  been  delivered  to  the  vendee  under 
an  express  condition  which  has  not  been  performed^  as  if  they 
be  delivered  at  the  packer's  of  the  purchaser,  under  condition 
that  they  were  to  be  paid  for  in  ready  money,  and  the  packer 
knew  of  this  when- he  received  them,  the  vendor  does  not  thereby 
,  lose  his  right  of  stoppage  in  transitu  (?}•  And  where  goods 
were  sold  free  on  board,  and  upon  their  shipment  the  agent  of  the 
vendors  tendered  to  the  mate  (the  captain  being  absent)  a  receipt 
by  which  the  goods  were  acknowledged  to  be  shipped  on  account 
of  the  vendors,  which  the  mate  kept  but  refused  to  sign,  and  on 


(1 )  Holt  C.  N.  P.  22.     13  East,  post  M.  T.  1 822.,  and  on  motion, 
525.  m  Hilary  Term,  for  new  trials  a 

(2)  6  East,  614.     11  East,  21.  receipt   by  consignee  to  carrier, 
(3>  2  M.  &  S.  397.  where  it  defeats  right,  to'  stop  in 

(4)  Holt  C.  N. P.  18.    4 Taunt,  transitu,  2  Marsh,  127. 

464.     5  Taunt.  617.      4  Camp.  (6)  4  Taunt.  ,464.      5  Taunt. 

237.  2  M.  &  S.  397. 1  Marsh,  260.  1 77. 

(5)  Guildhall,  cor.  Abbott  C.  J.  (7)  4  Cainpb.  181 .  3 East,  585. 
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the  foUawiiig  day  signed  bills  of  lading  to  the  order  of  the  ven- 
dees, it  was  held  that  the  transitus  was  not  at  an  end,  the  re- 
mpt  not  having  been  given,  and  that  on  the  msolvency  of  the 
vendees  the  vendors  were  entitled  to  stop  the  goods  (1).  And  if 
the  vendor,  whilst  the  goods  in  their  transit  are  in  the  hands  o^ 
a  carrier,  give  the  carrier  notice  not  to  deliver  them  over  to  the 
coosignee,  and  the  carrier  afterwards  does  so  by  mistake  after 
oonsigoee's  bankruptcy,  the  right  of  stoppage  in  transitu  mil  not 
thereby  be  divested  (2).  The  right  of  stoppage  in  transitu  is 
not  defeated  by  the  carrier's  right  to  a  lien  for  his  general  ba- 
lance against  the  consignee  (S).  Neither  is  such  right  defeated 
by  the  goods  being  attached  by  process  of  foreign  attachment 
firom  the  mayor's  court  iii  London  at  the  suit  of  a  creditor  of 
the  consignee,  who  can  obtain  no  greater  right  over  the  goods 
than  the  consignee  himself.  (4) 

There  may  be  a  sufficient  delivery,  by  construction  of  law,  to  When  the  frax- 
determine  the  transitus,  and  divest  the  vendor  of  his  right  of  *^""^*'*'' •°^- 
stopping  the  goods,  without  their  coming  to  the  corporal  touch 
of  the  vendee  (5).  The  delivery  to  the  vendee  of  the  key  of  the 
Tcndor's  warehouse,  in  which  the  goods  are  deposited,  seems  to 
be  an  effectual  delivery  of  them  for  this  purpose  (6).  And  if 
the  goods,  after  being  sold^  and  beyond  the  period  at  which 
they  ought  to  have  been  removed,  remain  in  the  vendor's  ware- 
house, and  the  vendor  receive  rent  of  the  vendee  for  the  same, 
the  right  of  stoppage  in  transitu  n  divested  (7) ;  and  it  is  so 
where,  with  the  privity  of  the  vendor,  a  wharfinger  in  whose 
custody  the  goods  are,  charges  the  vendee  with  warehouse  rent  (8). 
So  where  goods  are  delivered  to  a  vendee  at  a  whari>  who  after- 
wards ships  them  there,  no  subsequent  stoppage  can  be  made  (9}« 
So  if  the  vendee  receive  from  the  vendor  an  order  for  delivery, 
which  he  lodges  with  the  wharfinger,  who  assents  to  the  same^ 
though  no  transfer  be  made  in  the  wharfinger's  books  (10),  pro* 
vided  nothing  is  to  be  done  but  to  make  the  delivery,  and  the 
goods  are  not  to  be  weighed,  &c.  the  right  of  stoppage  is  gone.  (11) 


(1)  5  Barn.  &  Aid.  632.  (6)  See  3  T.R.  464.    8  T-  R. 

(2)  Holt  C.N. P,  338.   7Taunt.  19U. 

^69-  (7)  1  Camp.  452. 

(3)  3  Bos.  &  Pul.  42.  (8)  2  Camp.  243.     1   Marsh, 

(4)  1  Campb.  284.      3  T.  R.  257.8. 

^^-  (9)  7  Taunt.  59. 

^  (5)  3  T.  R.  464.  466.     4  Eip.  (10)  2Camp.243. 7  Taunt.  278. 

Rep.  82.  (11)  Holt  C.N.  P.  18. 
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Where  complete  possession  of  the  goods  cannot  be  otherwise 
taken,  from  the  nature  or  situation  of  them^  the  exercise  of  sach 
acts  of  ownership  as  the  circumstances  of  the  case  will  permit 
seem  sufficient.     Thus  a  demand  of  the  goods^  and  putting  a 
mark  upon  them  by  the  representative  of  the  vendee^  when  they 
had  arrived  at  the  end  of  their  journey,  was  held  sufficient  to  put 
an  end  to  the  transitus{\).     So  the  change  of  mark  from  A.  to 
B.3  on  bales  of  goods  in  a  warehouse,  by  the  directions  of  the 
parties*  was  held  in  the  House  of  Lords  to  operate  as  an  actual 
delivery  (2).     In  the  same  manner,  when  timber  to  be  paid  for 
by  a  bill  at  a  future  day  is  marked  by  an  agent  of  the  vendee 
whilst  lying  at  the  wharf  of  the  vendor^  with  his  concurrence 
and  assent^  and  a  part  delivery  is  made,  which  is  sent  off  to  the 
vendee's  order,  the  right  of  stoppage  is  gone,  both  as  to  that 
part  delivered  (though  it  should  not  have  reached  its  ultimate 
destination)  as  to  the  residue  (3).   And  where  goods,  when  sold, 
are  lying  at  a  wharf,  and  the  vendor  has  given  an  order  to  the 
wharfinger  to  deliver  them  to  the  vendee,  the  mere  weighing 
them  by  the  vendee  would  be  a  sufficient  assumption  of  posses- 
sion to  divest  the  vendor's  right  of  stopping  them  in  transitu  (4*). 
The  transfer  of  a  dock  warr^int  to  the  vendee  operates  construe* 
tively  as  a  transfer  of  the  property  in  the  goods  sold,  so  as  to 
defeat  the  vendor's  right  of  stoppage  m  transitu  {5) *    A  deli* 
very  of  possession  to  the  vendee,  or  his  representative,  of  part 
of  the  goods  sold  upon  an  entire  contract,  or  any  assent  to 
a  subsale  will  be  considered  as  a  sufficient  delivery  to  deter- 
mine the  transitus  as  to  the  whole  (6).  So  a  part  delivery  under 
a  bill  of  lading  to  a  sub-vendee  upon  the  arrival  of  the  ship, 
was  held  to  be  equivalent  to  a  full  delivery^  (7) 

Any  actual  delivery  to  the  vendee  or  bis  personal  representa* 
tive  for  that  purpose  immediately  divests  the  vendor's  right  of 
stoppage;  but  many  doubts  and  questions  have  arisen  as  to 
what  will  amount  to  such  actual  delivery.  If  a  man  be  in  the 
habit  of  using  the  warehouse  of  a  wharfinger,  or  any  other  per- 


(1)  3T.R,464.  4  Camp.  251. 

(2)  14  East,  313.  (6)  2  Hen.  Bla.  504.      1  Bos- 

(3)  14  East,  313.  &Pul.  69.    12  V«s.  379.    6East, 

(4)  1  N.R.  69.    4  Camp.  237.  614.     14  East,  308. 

(5)  Gow.   C.  N.  P.   58.       See  (7)  2  Hen.  Bla.  504.     1  N.  R- 
7  Taunt.  265.  278.    1  B.  Moore's  69. 

Rep.  12.    Holt  C.  N.  T.  395.  S.C. 
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S0119  as  his  own,  and  makes  it  the  repository  of  his  goods^  and 
dispose  of  them  there,   the  journey  will  be  at  an  end  when 
they  arrive  at  such  warehouse  (1).     And  where  the  vendee  has 
no  warehouse  of  his  own,  but  uses  that  of  his  packer  for  re- 
ceiving goods  consigned  to  him,  the  transitus  of  such  goods  will 
be  at  an  end  on  delivery  of  them  to  the  packer  (2).     A  delivery 
of  goods  on  board  a  chartered  ship,  hired  for  a  term  of  years, 
and  fitted  out,  manned,  and  victualled  by  the  consignee,  and 
over  which  he  has  the  complete  control,  to  be  sent  by  him  on  a 
mercantile    adventure,   for  which  purpose  he  has    purchased 
them,  is  a  sufficient .  delivery  to  put  an  end  to  the  transitus  (3). 
If  goods  are  delivered  to  a  vendee  at  a  wharf,  who  afterwards 
ships  them,  no  subsequent  right  of  stoppage  in  transitu  can  take 
place  (4).     And  where  goods  have  so  far  got  to  the  end  of 
their  journey,  that  they  wait  for  new  orders  from  the  purchaser 
to  put  them  in  motion  again,  to  communicate  them  to  another 
substantive  destination,  and  if  without  such  orders  they  would 
continue  stationary,  the  right  of  stoppage  in  transitu  no  longer 
remains  in  the  consignor  (5)»     With  respect  to  who  may  be 
considered  as  the  vendee's  representative,  in  order  to  accept  his 
goods,  and  divest  the  vendor  of  his  right  of  stoppage  in  transitu, 
it  may  be  laid  down  as  a  general  rule,  that  any  party  who  is 
specially  appointed  by  the  vendee  for  that  purpose,  of  accepting 
the  goods  upon  the  vendee's  sole  account,  and  not  as  a  middle 
man  between  the  vendor  and  vendee,  is  a  sufficient  person  for 
that  purpose,  and  that  any  delivery  to,  or  acts  of  ownership  over 
ihe  goods  by  such  person  on  the  part  of  the  vendee,  will  be  suffi- 
dent  to   divest  the  vendor  of  his  right  to  stop  the  goods  in 
transitu;  as  where  goods  are  delivered  to  a  packer  specially  ap- 
pointed by  the  vendee  to  forward  them  to  any  port  the  latter  may 
appoint,  and  are  opened  and  examined  by  the  vendee's  agent,  this 
right  of  the  vendor  is  divested  (6).     So  the  delivery  to  a  ware- 
houseman,  to  whom  the  vendee  pays  warehouse  rent,  is  sufficient 
for  that  purpose,  though  tliey  have  not  reached  their  ultimate 
desdnation  (7).     But,  as  we  have  before  seen,  if  the  party  to 
whom  the  goods  are  delivered  can  be  considered  as  a  middle 

(1)  3  Bos.  &  Pul.   127.   320.         (5)  5  East,  175. 

472.     5  East,  185.     8  Taunt.  83.  (6)  3  B.  &:   P.  320.    5  East, 

(2)  3  Bos.  &  Pul.  469.  175. 

(3)  3  T.R.  442.     1  East,  522.  (7)  3  B.  &  P.  J27.     14  East, 
3  East,  396.  308. 

(4)  7  Taunt.  59. 
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mani  and  the  agent  of  both  parties^  the  vendor's  right  of  stop- 
page will  not  be  affected  by  a  delivery  to  him  (1).  Though  the 
right  of  stoppage  in  general  continues  till  the  goods  arrive  at 
their  journey's  end,  yet  if  thei  vendee  meet  them  on  the  road,  and 
exercise  acts  of  ownership  over  them,  or  take  them  into  actual 
possession,  the  goods  will  then  be  considered  to  have  arrived  at 
their  journey's  end,  with  reference  to  the  right  of  stoppage  (2). 
But  there  seems  some  distinction  in  this  respect  bet«iLeen  goods 
sent  by  carriers  by  land,  and  those  sent  by  carriers  by  water 
under  bills  of  lading,  for  the  goods  to  be  delivered  at  a  particular 
place.  In  the  latter  case,  the  above  doctrine,  it  is  said,  does  not 
apply,  and  the  transitus  cannot  be  determined  till  their  arrival 
at  the  particular  place,  unless  the.  bill  of  lading  has  been  trans- 
ferred to  a  third  person.  (3) 

(rtl***'oi?*iV°        ^^  ^  general  rule  it  may  be  considered,  that  the  consignee  of 
iraiMthiisdi-      goods  by  the  assignment  of  a  bill  of  lading,  or  other  disposal 

dtw dkporingof  ^^''^^^ ^^  ^  ^^^  person  for  a  valuable  consideration,  may  con- 
the  property  to  fer  an  absolute  right  and  property  upon  such  assignee,  indefeasible 
persons,  j^^  ^^^  claim  on  the  part  of  the  consignor ;  subject,  however,  to 
this  restriction,  that  the  assignment  should  be  made  bondjide  to 
all  parties,  and  without  notice  to  the  assignee  that  the  vendee  is 
insolvent  (4).  And  though  we  have  seen  that  a  factor  cannot 
pledge  goods  delivered  to  him  to  sell  (5),  yet,  if  the  purchaser 
of  goods,  having  received  the  bill  of  lading,  pledge  it  bona  fide 
to  a  third  person  as  a  security  for  money  advanced,  the  vendor's 
right  of  stoppage  in  transitu  i6  determined ;  and  although  the 
money  advanced  may  not  be  equal  to  the  value  of  the  goods, 
yet  the  pawnee  holding  the  bill  of  lading  may,  in  an  action  of 
trover  against  the  vendor,  who  has  attempted  to  stop  the  goods 
in  transitu^  recover  their  full  value  (6) ;  and  it  has  even  been  held, 
that  where  the  vendor  of  the  goods  detained  the  bill  of  ladmg 
on  account  of  the  same  relating  to  more  goods  than  those  sold, 
but  delivered  to  the  vendee  a  written  undertaking  to  deliver  the 
goods,  on  arrival,  to  the  vendee,  who  thereupon  accepted  bills  for 
the  price,  and  the  vendee  before  the  arrival  sold  the  goods  to 

(1)  See  ante,  344.  (4)  2  T.R.  63.    4  Camp.  31. 

(2)  4  Esp.  82.     2  Bos.  &  P.        (5)  Ante,  204-5. 

457.461.  .    (6)  Gainsfordv.  Sco veils,  King- 

(3)  See  Long  on.  Pers.  Prop,  ston  Spring  assizes,  1823,  co- 
181.  1  Esp.  240.  2B.  &P.  461.  ram  Richards  C.  B.  Wiiks^  jun. 
Abbott  on  Shipping,  362.  3  Boa;  attorney  for  defendant,  and  case 
&  P.  584.  then  cited. 
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a  third  person,  and  delivered  the  undertaking  to  him,  and 
became  insolvent  before  the  arrival  of  the  goods,  it  was  held, 
diat  such  third  person  was  entitled  to  recover  the  value  of  the 
goods  from  the  vendor,  who  bad  stopped  them  as  in  transitu  (1). 
Bat  if  there  be  no  consideration  (2),  or  there  appear  any  fraud  in 
the  assignment  on  the  part  of  the  assignee,  with  a  view  to  deprive 
the  vendors  of  their  right  to  stop  the  goods  in  transitu^  and  of 
tlie  price  of  the  goods,  the  assignment  will  be  invalid  as  against 
tbe  vendors  (3).    If  the  assignee,  though  for  valuable  considera- 
tioD,  know  of  the  vendee's  insolvency  at  the  time  of  his  accepting 
the  assignment,  he  can  gain  no  legal  title  to  the  goods  thereby, 
as  against  the  vendors  (4) ;  and  if  the  assignee  as  well  as  the 
consignee  are  in  insolvent  circumstances  at  the  time  of  the 
assignment,  and  the  assignee  gives  bills  in  payment  knowing 
they  are  but  waste  paper,  it  would  be  a  question  for  a  jury 
whether  there  would  not  be  such  a  degree  of  fraud  in  the  trans- 
action as  to  vitiate  the  assignment  (5).    But  if  the  assignee  of 
a  bill  of  lading  take  the  assignment  hon&Jlde^  without  notice  of 
any  such   circumstances  as  ought  in  fairness  to  have  tied  up 
the  hands  of  the  consignee  from  a  transfer,  he  acquires  a  good 
title  against  the  consignor;  and  therefore,  although  he  knew 
at  tbe  time  that  the  consignor  had  not  obtained  ^money  pay- 
ment for  the  goods,  but  had  taken  the  consignee's  acceptance 
payable  at  a  future  day  then  arrived,  the  consignor  could  not 
nevertheless  defeat  his  title  under  the  assignment,  nor  stop  the 
goods  in  transitu  on  the  insolvency  of  the  original  vendee  (6). 
If  the  vendors  have  not  parted  with  all  controul  over  the  goods, 
and  the  right  of  stoppage  in  transitu  is  not  gone,  the  assignee 
cannot  (except  in  the  cases  before  mentioned)  (7)>  acquire  any 
property  by  assignment  to  him  whilst  such  controul  exists, 
&r  the  consignee  cannot  give  to  the  assignee  in  this  respect 
any  larger  title  than  be  himself  possesses.     When  tbe  master 
of  a  ship  receives  goods  on  board,  and  gives  a  receipt  for 
them,  it  is  his  duty  not  to  deliver  the  bill  of  lading  except  to 
tbe  person  who  can  give  the  receipt  in  exchange ;  and  where 
A.  sold  goods  on  credit  to  be  delivered  free  on  board  a  parti- 
cnkr  ship,  A.  loaded  them  on  board,  and  took  a  receipt  fiN>m 

(1)  Stapp  V.  Ogilby,    Sittings        (4)  4  Camp.  31.  1  B.  &  P.  563, 
niter  H.T.    1823.    G.H.    C.  P.    3T.R.  119. 

Wilks,  jun.  attorney.  (5  )  Holt  C.  N.  P.  25 1 . 

(2)  1  Camp,  3^.  (6)  9  East,  506. 

(3)  4  Burr.  2046.  2  T.  R,  674.         (7)  Ante,  350.,  note  4,  5,  6. 
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C,  which  purpoited  that  the  goods  were  for  and  on  account  of 
A.,  and  before  the  delivery  B.  had  sold  the  goods  toD.^  who,  with- 
out the  knowledge  and  consent  of  A.,  obtained  a  bill  of  lading 
from  C,  and  B.  became  insolvent ;  it  was  held,  that  A.  was  en- 
titled to  stop  the  goods  in  transitu^  and  that  C,  having  refused  to 
deliver  them  on  production  of  the  receipt,  was  answerable  to  A* 
in  an  action  of  trover,  and  that  A/s  right  would  have  been  the 
ssme^  although  the  receipt  had  not  contained  the  restrictive 
words,  but  had  been  in  the  general  form(l).    No  particular 
form  of  assignment  is  necessary,  provided  every  thing  be  done 
which  is  sufficient  in  law  to  transfer  the  property  (2).    An  in- 
voice (3),  and  by  the  usage  of  trade.  West  India  dock  war- 
rants (4)  indorsed  bondjidef  and  for  good  consideration,  will  be 
sufficient  for  this  purpose.    If  the  purchaser  of  goods  to  be  paid 
by  bill,  after  giving  his  acceptance  during  the  dme  of  credit,  and 
while  the  goods  are  in  transitu^  sell  them  to  a  third  person  for 
a  valuable  consideration  without  transferring  any  bill  of  lading 
to  him,  the  right  of  the  original  vendor  to  stop  the  goods  in  tran^ 
situ  is  taken  away  (5).  However  the  most  usual  (and  in  some 
cases  the  only)  method,  of  making  this  assignment,  is  by  transfer 
of  the  bill  of  lading ;  and  this  is  done  in  different  forms ;  some- 
times it  is  made  for  delivery  to  the  consignor  or  assigns,  some- 
times to  order  or  assigns,  not  naming  any  person,  and  at  other 
time  to  consignee  by  name  or  assigns.     In  the  first  two  cases, 
the  consignor  either  transmits  it  without  any  indorsement,  or  in- 
dorses his  own  name  generally  upon  it,  without  mentioning  any 
other  person,  or  indorses  it  specially  for  delivery  to  a  person 
named  in  the  indorsement  (6).    The  mere  possession  of  this  bill 
of  lading,  made  for  delivery  to  the  consignor,  and  not  indorsed 
by  him,  is  not  sufficient  to  entitle  the  holder  to  possession  of  the 
property.     On  the  other  hand,  if  the  bill  of  lading  be  originally 
made  for  delivei*y  to  the  consignee,  or  being  made  for  delivery 
to  the  consignor  or  assigns,  or  to  order  or  assigns,  be  indorsed 

(1)  Holt,     C.  N.    P.    100     6         (5)  4  Camp.  267. 

Taunt.    433.      2    Marsh.^     127.         (6)  Ross,  217.  Abbott  on  Shi p- 

S.  C.  pi^^>  ^77'    There  may,  however, 

(2)  Whitaker,   209.    4  Camp,  exist  special  circumstances^  which 
267.  will  be  considered  tantamount  to 

(3)  1  Atk.  245.  an  indorsement,  if  done  bondjide 

(4)  Holt,  C.  N.  P.  395.    IB.  by  a  person  having  competent  au- 
Moore,    12.  sed  qu2ere.     Sec     7  thoritv.    Peakc,  C.  N,  P.  188. 
Taunt.  265.  278. 
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by  the  consignor,  either  to  a  person  by  name,  or  generally  witli« 
oat  designating  any  person,  in  these  cases,  tlie  consignee  named 
in  the  bill  of  lading,  and  holding  the  bill  of  lading  indorsed  in 
blank,  may  generally  speaking  transfer  his  properly  to  a  third 
person.  If  the  consignor  delivers  the  goods  to  the  sub-vendee, 
either  in  part  or  in  whole,  he  thereby  admits  the  latter's  right 
to  receive  them,  and  his  right  of  stoppage  in  transitu  is 
gone.{l) 


(I)  2  H.  Bl».  504.     1  New  Rep.  69. 
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CHAP.    VIII. 

Of  Bailees  of  every  Description^  and  in  particular  of  the 
Duties  and  Rights  of  Innkeepers^  Warehousemen^ 
Wharfingers^ ,  and  Carriers. 

"D  ESIDES  the  contracts  relative  to  the  manuracture,  sale,  and 
exchange  of  goods^  transactions  relative  to  the  bailment  of 
them,  for  various  purposes,  are  of  frequent  occurrence. 

Bailment  is  a  delivery  of  property,  on  a  condition  expressed 
or  implied,  that  it  shall  be  restored  by  the  bailee  to  tlie  bailor, 
or  according  to  his  directions,  as  soon  as  the  purpose  for  wliich 
it  was  bailed  shall  be  answered  (1).  The  party  who  bails  the 
propeity  is  the  bailor,  and  he  who  receives  it  the  bailee  (S). 


(1)  See  Sir  W.  Jones  on  bail- 
ments, 2  Lord  Raym.  909. 

(2)  Cases  also  frequently  arise 
where  a  person  may  become  pos- 
sessed ot  the  property  of  another, 
without  the  same  havmg  been  con- 
fided to  his  care  by  the  latter,  as 
where  an  article  is  found,  or  in  case 
of  a  capture.  In  tbef^e  cases,  the 
party  possessed  of  the  property 
seems  bound  to  exercise  even  more 
care  than  an  ordinary  bailee ;  how- 
ever, many  of  the  rules  applicable  to 
bailments  will  govern.  In  the  case 
of  the  William,  6  Robinson's  Rep. 
316,  respecting  the  liability  of  a 
captor  for  the  loss  of  a  ship  in  his 
custody.  Sir  W.  Scott  makes  these 
observations : — *'  On  questions  of 
this  kind,  there  is  one  position 
sometimes  advanced,  which  does 
not  meet  with  my  entire  assent, 
namely,  that  captors  are  answer- 
able only  for  such  care  as  they 
would  take  of  their  own  property. 
This  I  think  is  not  a  just  criterion 
in  such  cases,  for  a  man  may,  with 
respect  lo  his  own  property,  en- 


counter risks  from  views  of  parti- 
cular advantage,  or  from  a  natural 
disposition  of  rashness,  which  would 
be  entirely  unjustifiable  in  respect 
to  the  custody  of  the  goods  of 
another  pet  son,  which  have  come 
to  his  hands  by  an  act  of  force. 
Where  property  is  confided  to  the 
care  of  a  particular  person,  by  ooe 
who  is  or  may  be  supposed  to  be 
acquainted  with  his  character,  the 
care  which  he  would  take  of  his 
own  property  might  indeed  be  con- 
sidered as  a  reasonable  criterion. 
But  in  cases  of  capture,  there  is  no 
confidence  reposed,  nor  any  vo- 
luntar)'  election  of  the  person  in 
whose  care  the  property  is  left.  It 
is  a  compulsory  act  ot  justifiable 
force,  but  still  of  such  force  as  oe- 
moves  from  the  owner  any  respon« 
sibility  for  the  imprudent  or  incau- 
tious conduct  of  the  prize  master. 
It  is  not  enough  therefore,  that  a 
person  in  that  situation  uses  as  much 
caution  as  he  would  use  about  his 
own  affairs.  The  law  requires  that 
there  should  be  no  deficieacj  of 
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There  are  five  sorts  of  bailment  (I),  viz. — 1st  Deposttuntf  or  de* 
fotUj  which  is  a  naked  bailment,  without  reward,  of  property  to 
be  kept  for  the  bailor :  2d.  Mandatum^  or  commiuian,  when  the 
mandatory  undertakes,  mthcui  recompencey  to  do  some  act  about 
or  rekting  to  the  things  bailed,  or  simply  to  carry  them :  3d. 
Ommodatumy  or  loan  for  use,  when  property  is  bailed  without 
p^y,  to  be  used  for  a  certain  time  by  the  bailee :  4th.  Pignori 
acceptwuy  orpawn^  when  a  thing  is  bailed  by  a  debtor  to  his 
creditor  in  pledge^  or  as  a  security  for  the  debt :  5th.  Locatwn^  or 
hiring f  which  is  always  with  a  rewardf  and  this  bailment  is  either 
1.  LoccUio  ret,  or  hiring  of  the  thing  by  the  bailee,  by  which  the 
hirer  gains  the  temporary  use  of  the  thing;  or,  2.  Locatio  aperis 
faeiendi,  when  work  and  labour,  or  care  and  pains  are  to  be  per- 
formed or  bestowed  on  the  thing  delivered  ;  or,  S.  Locatio  operis 
mercium  vehendarum^  when  goods  are  bailed  for  the  purpose  of 
being  carried  from  place  to  place,  either  by  a  public  carrier,  or 
by  a  private  person.  (2) 

In  every  species  of  bailment  there  arises  an  implied  contract 
and  dnty,  on  the  part  of  the  bailee^  to  take  such  care  of  the  pro* 
perty  bailed  to  him,  as  a  rational  and  prudent  man  would  ob- 
serve in  the  management  of  hb  own  concerns.  In  general  the 
care  of  a  man  remarkably  exact  and  thoughtful  is  not  re« 
quired;  and  provided  the  bailee  use  such  ordinary  care  as 
a  man  of  common  sense  would  apply  to  his  own  affairs,  it  will 
in  general  be  sufficient  (S).  However,  from  the  nature  of 
the  bailment,  and  the  circumstances  under  which  it  is  made, 
there  may  arise  an  obligation  and  duty  to  exercise  more  than 
this  ordinary  care,  and  in  every  species  of  bailment,  though 
there  be  a  stipulation  against  it»  the  bailee  will  be  responsi- 
ble for  any  deceit  or  gross  n^ligence.  As  the  degrees  of 
rights  and  duties  respectively  of  the  bailor  and   bailee  must 


dae  diligence.'*  It  was  held  in 
that  case,  that  a  captor  was  liable  to 
the  claimant  for  loss  occasioned 
by  not  taking  a  pilot  on  board.  In 
case  of  the  Hoop,  4  Rob.  Rep.  14, 
where  a  demand  was  made  on  the 
Marshal  of  the  Admiralty  for  loss 
of  a  bng  boat  whilst  the  ship  was 
under  his  custody,  he  was  held 
GaUe,  he  not  shewing  it  was  lost 


without  his  default. 

(1)  Sir  W.Jones,  35.  Ld.  Ray- 
mond, 912.  Ld.  Holt  in  that  case 
made  six  divisions,  but  Sir  Wm. 
Jones  shews  that  his  fifth  is  merely 
a  part  of  his  third. 

(2)  See  Sir  W.  Jones  on  Bail- 
ments,  36.    Ld.  Raymond,  909. 

(3)  See  Jones,  6. 
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necessarily  be  governed  by  the  nature  oF  the  bailment,  and  tbe 
circumstances  under  which  it  is  made,  the  most  practical  mode  of 
enquiring  into  them  will  be  to  examine  the  several  species  of 
bailments  separately.  Some  positions  in  this  chapter  will  be 
found  to  depend  principally  on  theobservationsof  learned  authors 
on  the  subject,  but  many  of  them  are  supported  by  judicial  deci- 
sions. The  4th  and  5th  divisions  of  the  subject  are  necessarily  more 
frequently  the  subject  of  litigHtion  than  those  which  precede. 

I.  Depositum  or  L  Depositum,  or  deposits  vJiere  the  property  bailed  is  to  be 
particu'iarwr!.**  ^^pt  by  the  bailee  for  no  particular  purpose  ^without  any  recom- 
pose,  wichout  re-  pense  to  him.  Under  this  species  of  bailment,  the  bailee  must 
bailee.  observe  such  degree  of  care  over  the  property  bailed,  as  a  man 

of  ordinary  reason  and  prudence  would  observe  over  his  own 
property  under  the  like  circumstances  (1) ;  and  he  is  not  liable 
for  any  loss  not  arising  from  the  misconduct  of  himself  or  his 
agents,  or  from  an  accident  over  which  he  could  have  no  eon- 
troul  (2) ;  and  if  the  bailee  be  known  to  the  bailor  to  be  a  man 
of  extreme  want  of  care  and  vigilance  in  his  own  affiiirs,  even 
less  than  ordinary  care,  it  is  said,  would  be  sufficient  as  against 
the  bailor  (S).  The  degree  of  care  should  however  in  general 
be  apportioned  to  the  nature,  quality,  and  value  of  the  property 
bailed ;  for  if  a  bailee  of  this  kind,  knowing  the  property  to  be 
of  great  value,  or  to  be  of  such  a  nature  requiring  more  dian 
common  care,  and  if  it  were  his  own  would  exercise  such  care, 
should  observe  even  ordinary  care  over  it  as  property  of  little 
value,  and  the  property  should  be  lost  or  destroyed  from  the 


(I)  Willes,  Rep.  121.  2  Stra. 
1099.  Mytton  v.  Cock,  the  plain- 
tiff, who  was  owner  of  a  cartoon, 
left  it  in  the  hands  of  tbe  defen« 
dant,  who  was  an  auctioneer,  with- 
out any  particular  agreement  to 
take  care  of  it,  or  redeliver  it  safe, 
and  without  any  agieement  for  a 
reward.  And  in  a  special  action 
upon  the  case,  for  not  redelivering 
it  safe,  but  suffering  it  to  be 
spoiled,  it  appeared  upon  the  evi- 
dence that  the  painting  was  upon 
jpaper  pasted  on  canvas,  and  that 
It  was  kept  by  the  defendant  in  a 
room  next  to  a  stable,  in  which 
there  was  a  wall  that  had  made  it 


damp  and  peel ;  and  upon  this  evi- 
dence, it  was  left  to  tbe  jury, 
whether  this  was  a  gross  n^lect, 
and  they  found  for  the  plaintiff' 
30/.  damages ;  and  upon  motion 
for  a  new  trial,  the  court  agreed 
that  in  this  case  of  a  simple  depo- 
situm without  a  reward,  the  law 
raises  only  a  promise  not  gros&ly 
to  neglect  or  abuse  the  deposit ; 
and  that  therefore  it  was  left  pro* 
perly  to  the  jury,  and  there  ought 
to  be  no  new  trial. 

(2)  Jones,  48.  4T.R.5S1.    1 
Selw.  N.  P.  397.  5  ed. 

(3)  See  Jones,  47. 
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want  of  more  than  ordinary  care,  he  would  be  able ;  as  if  plate, 
jewels,  or  small  trinkets,  be  suffered  indiscriminately  to  lie  about 
the  rooms  of  the  bailee,  without  being  locked  up,  and  they 
should  be  stolen,  the  bailee  would  be  liable,  for  no  man  of 
common  prudence  would  so  act.  If  A.  sends  his  horse  to  B.,  a 
mere  gratuitious  bailee  without  reward,  who  turns  the  horse 
after  dark  into  a  dangerous  pasture  to  which  it  was  unaccustomed, 
though  the  place  might  be  perfectly  safe  to  his  own  cattle,  yet 
to  this  animal  it  would  be  otherwise,  and  B.  would  be  liable  to 
A.  for  any  injury  arising  to  the  horse  therefrom  (1)-,  so  if  a 
bailee  whose  house  is  on  fire  has  only  time  to  save  one  of  two 
chests,  and  one  being  a  deposit  contains  precious  goods,  while 
his  own  is  filled  with  property  of  little  value,  he  ought  to  save 
the  more  valuable  chest,  and  claim  indemnification  from  the  loss 
of  his  own  from  the  depositor;  but  he  might  save  his  own  first, 
if  it  is  of  equal  value  with  the  bailor^s  (2);  but  the  bailee  should 
know,  or  be  capable  of  knowing,  the  nature  and  value  of  the 
property  delivered  to  him ;  for  if  the  bailor  should  at  the  time 
of  the  delivery  of  the  property  conceal  the  value  of  it,  or  so  de- 
liver it  as  to  prevent  the  bailee  fi'om  knowing  its  value,  the  latter 
will  Dot  be  liable  for  more  than  ordinary  neglect,  though  the 
property  be  of  the  greatest  value ;  as  if  the  bailor  make  a  bail- 
ment of  this  nature  of  a  chest  containing  goods,  without  inform- 
ing the  bailee  of  its  contents,  and  the  bailee  has  no  easy  means 
of  ascertaining  them,  he  would  not  be  liable  for  their  loss, 
though  they  be  very  valuable,  provided  he  used  ordinary 
care  over  the  chest  (3).  More  than  ordinary  care  may  be 
required,  where  the  bailee  expressly  agrees  to  exercise  it  (4), 
or  where,  from  the  circumstances  of  the  case,  such  agreement 
may  be  implied ;  as  if  a  man  spontaneously  and  officiously 
proposes  to  keep  the  goods  of  another,  he  may  prevent  the 
owner  from  entrusting  them  with  a  person  of  ipore  approved 
vigilance,  for  which  reason  he  takes  upon  himself  the  risk  of  the 
deposit^  and  becomes  liable  to  exercise  more  than  ordinary  di- 
ligence (5).  In  both  these  cases,  the  bailee  should  act  with 
perfect  good  faith,  and  depending  on  the  nature  of  the  agree- 
ment, and  the  circumstances  under  which  the  bailment  was  made. 


(1)  Dictum  of  Lord  Eilenbo-  Holland  Sir  £dw.Coke»  ante, 355, 
roii^b,  in  1  B.  &  A.  62.  4)  Southcote's  case*  4  Coke,  83. 

(2)  Jones,  47.    1  Cnnip.  138.  (5)  Joues,  50. 

(3)  Jones  ou  Bailtuents,  Lord 
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he  will  be  liable  for  any  loss  or  injiiry  to  the  bailincnt  whidi  he 
could  with  more  than  ordinary  care  have  prevented*  A  bailee 
18  in  all  cases  liable  for  fraud  or  gross  negligence,  and  the  bare 
leaving  of  goods  in  the  custody  of  another  person,  raises  an  ini- 
plied  undertaking  or  duty  on  his  part  not  grossly  to  neglect  the 
care  of  them  (1) ;  but  a  bailee  is  not  liable,  if  he  be  robbed  of 
the  goods  (2).  A  bailee  of  this  nature  should  always  be  pre- 
pared  faithfully  to  redeliver  the  thing  bailed,  upon  request 
of  the  bailor,  and  he  cannot  dispose  of  or  detain  it  on  any 
account  against  the  consent  of  the  bailor  (3) ;  as  agunst  third 
persons,  he  may  support  an  action  for  any  injury  done  to  them, 
though  he  be  not  liable  over  to  the  bailor  (4) ;  a  bailee  for  safe 
custody  cannot  prejudice  the  owner  of  the  goods  by  a  sale  or  a 
pawn.  (5) 

II.  Mandainm^  II.  Of  bailments  of  goods  to  the  bailee^  oAo  undertakes  withouS 
wme  pmnicuiar  tecompence  to  do  some  act  J  about  or  relating  to  the  thing  bailed^  or 
purpose  without    dimply  to  cortv  it.  The  distinction  between  this  and  the  preceding 

species  of  bailment  is,  that  the  latter  lies  in  feazance,  the  former 
only  in  custody.  The  bailee  in  this  case  is  considered  as  having 
engaged  hinself  to  use  a  degree  if  diligence  and  attention  adequate 
to  the  performance  of  his  undertaking,  and  he  is  obliged  to  exert 
himself  bondfde  to  the  utmost  of  his  usual  ability,  in  i»op(nrti<m 
to  the  exigence  of  the  affair  in  hand,  and  neither  to  do  any  things 
how  minute  soever,  by  which  his  employer  may  sustain  damage, 
nor  omit  any  thing,  however  inconsiderable,  which  the  nature  of 
the  act  requires  to  be  done  (6).  If  a  person  without  pay  assume 
safely  to  remove  several  casks  of  brandy  from  one  cellar,  and 
lay  them  safely  in  another,  but  manage  them  so  n^ligently 
that  one  of  the  casks  is  staved,  he  will  be  liable  (7}«  So,  though 
upon  a  contract  to  build  a  house,  no  action  can  be  supported 
for  a  mere  nonfeazance,  unless  it  be  alleged  and  proved  that  the 
builder  was  to  have  remuneration,  yet  it  is  otherwise  if  he  pro- 
ceeded on  the  work,  and  constructed  the  building  inartificially  (8). 
The  captain  of  a  vessel  who  carries  the  goods  of  another,  though 

(1)2  Stra.  1099.  Ante,  356.  n.  1 .    653.  1  Bulst.  69.  Bro.  Tresp.  67. 

(2)  Willes,  121.  (5)  2  Stra.  1187.    i  WiLs.  8,  9. 

(3)  See  Jones,  52.      15  East,     15  East,  42. 

42,  3.    2  Bla.  Com.  452.  2  Hen.  (6)  Lord  Raym.  909.  Jones  on 

Bla.  B.  51. 

(4)  1  Barn.  &  Aid.  59.    2  Roll.  (7)  Lord  Ray.  909. 
Ab.  55 1.  569.  pi.  5.    2  East,  F.C.  (8)  5  T.  R.  243. 
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not  for  hire^  is  bound  to  take  prudent  care  of  them,  and  if  he 
intermeddle  with  the  ehest  of  a  seaman,  who  has  been  casu- 
ally left  behind^  he  is  bound  to  restore  it  to  its  former  state  of 
security,  particularly  if  the  contents  be  valuable  (1).  A  bailee 
of  this  species  may  be  liable  for  a  nonfeazance  as .  well  as  for 
a  misfeazance ;  but  there  must  be  a  stronger  case  of  negli- 
gence in  an  action  for  an  injury  arising  from  nonfeazance,  than 
that  arising  from  misfeazance  (2).  The  bailee  is  not  required 
to  exert  more  than  his  usual  ability  and  skill  in  the  business 
undertaken  by  him.  More  will,  however,  b^  required  of  him,  . 
if  from  the  nature  of  the  engagement  he  may  be  presumed  to 
have  more  ability  and  skill  than  ordinary  persons,  as  if  a  far- 
rier undertakes  without  reward  to  shoe  a  horse,  and  he  shoes  it 
so  very  badly,  that  the  horse  is  lamed,  there  is  but  little  doubt 
he  wouId.be  liable.  If,  on  the  other  hand,  a  party  who  is  not 
or  does  not  profess  himself  to  be  a  farrier  should  upon  the  re-  • 
quest  of  the  owner  of  ahorse  shoe  it,  and  it  should  turn  out  lame, 
he  would  not  be  liable  (3).  So  where  A.,  a  general  merchant, 
undertook  gratuitously  to  enter  a  parcel  of  goods  of  B*,  toge- 
ther with  a  parcel  of  his  own  of  the  same  sort,  at  the  custom- 
house for  exportation,  but  made  the  entry  under  a  wrong  deno- 
mination^ whereby  both  parcels  were  seized ;  it  was  held,  that 
A.  having  taken  the  same  care  of  the  goods  of  B.  as  of  his  own, 
and  not  havii^  received  any  reward,  and  not  being  of  a  profes- 
sion or  employment  which  necessarily  implied  skill  in  what  he 
had  undertaken,  is  not  liable  to  any  action,  for  the  loss  occa- 
sioned to  B.  (4)  If  a  party  should  delude  another  by  false 
pretensions  to  skill,  then  indeed  he  would  be  bound  to  fulfil  the 
reasonable  expectations  of  the  bailor,  and  be  responsible  for  any 
injury  occasioned  by  such  delusion  (5).  A  bailee  of  this  de- 
scription may  bind  himself  by.  special  agreement  to  be  answer- 
able even  for  casualties,  but  no  stipulations  can  exempt  him  from 
responsibility  for  gross  neglect.  The  necessary  degree  of  care 
and  attention  over  a  bailment  of  this  sort,  must,  as  in  the  case  of 
a  mere  deposit,  be  determined  by  the  nature  of  the  bailment, 

(1)  1  Stark.  237.  Rep.  161.     Tin's  authority,  how- 

(2)  Lord  Raym.  909.  1  Salk.  ever,  does  not  lay  down  the  abov« 
26.  Com.  133.  Farr.  13.  131.  position  ;  it  is  presumed,  however, 
528.     1  Roll.  Ab.  10.    5  T.  R.  it  would  warrant  it. 

143.  150.    Jones  on  B.  56.  61.  (4)  2Hen.Bla.  158.  SeeSEast, 

Bro.  Ab.  title,  Action  sur  le  Case^  352. 

72.     2  Hen.  Bla.  (5)  8  East,  348.   Bac.  Ab.  tit. 

(3)  See  Roll.  Ab.  1 0.  2  Hen.  Bla.  Action  on  the  Case. 
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and  the  dbsenrttions  in  this  respect  on  the  law  of  deposits  wiH 
apply  to  this  branch  of  our  enqniry.  The  bailee  in  this  case  is 
always  liable  to  redeliver  up  to  the  bailor  the  thing  bailed ; 
and  he  cannot  dispose  of  or  pledge  it  (1) ;  and  this  whether  the 
purposes  for  which  the  thing  was  bailed  have  been  fulfilled  or 
not,  as  in  the  case  of  stake^holders,  who  are  bound  to  be  always 
ready  to  redeliver  the  stake  to  either  party.  (2) 

III.  Omma-  HI*  Commodatum^  or  haUments  fw  me,   when  ptroperttf  t$ 

m^tt  for^*  ^^^^^  to«Aott/  pay,  to  be  used  by  the  baOee  for  his  mm  betiefii. 
t7hen  property  b  This  18  a  species  of  bailment,  as  observed  by  a  learned  writer  oa 
w'tobemiri  ^^ ^^bject,  of  very  frequent  occurrence,  and  very  useful  in 
by  tiie  baiite.      sdcicty  (S).    It  may  be  termed  loan  for  tisr,  to  distinguish  it  from 

loan  for  consumption,,  or,  in  other  words,  to  distinguish  it  from 
thlit  loony  such  as  of  money,  wine,  com,  and  other  things  that 
may  be  valued  by  number,  weight,  or  measure,  and  are  to  be 
restored  in  equd  value  or  quantity,  and  not  in  specie;    and 
where  an  absolute  property  in  the  loan  being  transferred  to  the 
bailee,  he  must  bear  every  kind  of  loss  or  injury  thereto ;  while 
in  a  loan  for  use  the  pniperty  lent  must  be  re-delivered  specifi- 
cally, and  the  bailor  must  abide  the  loss,  if  they  perish  through 
any  accident  which  a  very  careful  and  vigilant  man  could  not 
have  avoided  (4).     In  this  species  of  bailment,  more  care  and 
attention  is  required  of  the  bailee  over  the  thing  bailed  than  in 
the  two  pre(5eding,  because  the  borrower  alone  derives  benefit 
from  the  bailment ;  and  the  bailee  in  this  case  is  liable  if  the 
property  borrowed  be  stolen  out  of  his  possession  by  any  personj 
unless  he  prove  that  it  was  taken,  notwithstanding  his  extraor- 
dinary care  (5).    Indeed  it  is  laid  down,  that  he  will  be  liable 
for  a  loss  arising  from  any  thing  short  of  absolute  impossibility 
to  prevent'it,  such  as  a  loss  by  the  act  of  God,  or  by  irresistible 
force,  and  even  in  these  cases  he  will  not  be  excused,  when  he 
might  have  avoided  the  loss  by  acting  prudently  (6) ;  as  if  the 
borrower  of  a  horse  be  imprudent  enough  to  leave  the  high  road 
and  pass  through  some  thicket  where  robbers  might  be  supposed 
to  lurk,  or  he  travel  in  the  dark  at  a  very  unseasonable  hour,  and 
has  the  horse  in  either  case  taken  from  him  or  killed^  he  must 

(1)  An  executor  cannot  pledge        (4)  See  Jones,  63,4. 
property  of  intestate.  I7Ves.  170.        (5)  Jones,  65. 

(2)  7  Price, 540.  (C)  Jones,  64. 

(3)  Sir  Wm.  Jones,  63. 
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make  it  good  to  the  owner,  for  irresistible  force  is  no  excuse  if  a 
man  put  himself  in  the  way  of  it  by  his  own  rashness  (1).  There 
are  other  cases  in  which  a  borrower  is  chargeable  for  inevitable 
mischance,  even  when  he  has  not  taken  upon  himself  the  whole 
risk  by  express  agreement*  If  the  house  of  A.  be  in  flames^  and 
he,  being  able  to  secure  one  thing  only,  save  an  urn  of  bis  own  in 
preference  to  the  silver  ewer  which  he  had  borrowed  of  B^  he 
shall  make  the  lender  a  compensation  for  the  loss,  if  the  ewer  be 
more  valuable,  and  would  consequently  have  been  preferred  had 
he  been  owner  of  them  both.  And  if  a  party  should  obtain  pro- 
perty from  the  owner  under  any  material  suppression  of  truth 
or  deceit,  he  would  be  liable  even  for  any  inevitable  accident  or 
loes(2).  If  the  bailor,  as  in  the  two  preceding  species  of  bail- 
ments, should  lend  his  prc^rty  to  a  party  whom  he  knows 
ought  not  to  be  trusted  with  it,  or  should  conceal  its  value,  and 
the  bailee  does  not  know  it,  or  have  no  means  of  knowing  it, 
here,  indeed,  the  law  would  not  require  such  extraordinary  care ; 
as  if  A.  lend  a  fine  horse  to  a  raw  youth,  he  cannot  exact  the  same 
degree  of  management  and  circumspection  which  he  could  exact 
from  a  riding  master  or  an  officer  of  dragoons  (S).  Where 
propel^  is  lent  for  a  use  in  which  the  lender  has  a  common  in- 
terest with  the  borrower,  in  this  case,  as  in  other  bailments,  reci- 
procally advantageous,  the  bailee  can  be  responsible  for  no  more 
than  ordinary  neglect  (4) ;  as  if  A.  and  B.  invite  some  common 
friends  to  an  entertainment  prepared  at  the  joint  expence,  for 
which  purpose  B.  lends  a  service  of  plate  to  his  companion,  who 
undertakes  the  whole  management  of  the  feast,  A.  is  obliged  to 
take  only  ordinary  care  of  die  plate.  So,  if  goods  be  lent  for 
the  sole  advantage  of  the  lender^  the  borrower  is  answerable 
only  for  gross  neglect;  and  here  again  the  bailee  cannot  dispose 
of  or  pawn  the  thing  bailed,  but  must  be  prepared  at  all  times 
to  return  it  to  the  owner  (5) ;  and  though  a  hirer  for  money 
may  do  so,  yet  a  person  who  has  the  gratuitous  loan  of  a  chattel 
cannot  in  general  lend  or  let  the  same  to  a  third  person.  (6) 

IV.  Pignori  acceptum^  or  pawnSi  and  bailments  of  a  iking  ly  iv.  Pi^fmac- 
a  dMor  to  his  creditor  in  fiedge^  or  as  a  security  for  a  debt.  J^'J^fo^iedge 
Here  indeed  the  bailment  is  beneficial  to  both  parties,  to  the  or  security. 

(1)  Jones,    67.    Lord    Raym.        (4)  Jones,  72. 

915.  (5)  See  2  Surk.    539.      and 

(2)  See  Jones,  69.  2  T.  R.  376. 

(3)  Jone;},  ^5.    ST.R.337.  (6)  1  Mod.  2 10. 
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pawnee,   by  securing  the   payment   of  his  debt,  and  to  the 
pawnor  by  obtaining  him  credit.    The  pawnee  is  hound  to 
observe  ordinary  care  over  the  thing  bailed  (1);  if  goods  be 
taken  out  of  his  possession  through  stealth,  or  by  the  want 
.    of  due  care,  he  will  be  liable^  and  if  the  value  of  them  exceed 
the  amount  of  his  debt,  the  latter  will  be  discharged,  but  not 
if  the  goods  are  forcibly  taken  out  of  his  possession,  unless 
indeed  through  his  fault  (2),    A  pawnee  of  goods  cannot  use  or 
dispose  of  them,  unless  under  the  express  or  implied  consent  of 
the  owner.    An  implied  consent  of  the  owner  will  not  be  pre- 
sumed where  the  goods  pawned  would  be  the  worse  for  using, 
and  the  pawnee  uses  them  at  his  peril ;  as  if  jewels  be  pawned 
to  a  lady,  if  she  keep  them  in  a  bag,  and  they  are  forcibly 
stolen,  she  would  not  be  chargeable,  but  it  would  be  otherwise 
if  she  wore  them  at  the  play  (S).     But  if  the  goods  or  property 
pawned  required  using,  and  they  would  be  none  the  worse  for 
it,  then  indeed  the  owner's  consent  to  their  usage  would  be 
implied ;  as  if  a  horse,  a  cow,  a  setting  dog,  or  the  like,  be 
pawned,  the  pawnee  might  use  them,  and  especially  if  he  be  at 
any  charge  in  their  keep  (4).     If  goods  are  deposited  as  a  secu- 
rity for  a  loan  of  money,  it  will  in  some  cases  be  inferred,  that 
the  contract  between  the  parties  is,  that  if  the  borrower  do  not 
repay  the  advance,  the  lender  shall  be  at  liberty  to  reimburse 
himself  by  the  sale  of  the  deposit  (5).    There  are  many  usefiil 
legislative  regulations  relating  to  bailments  of  this  nature  with 
pawnbrokers,   which  will   be   found   in  the  80  Geo.  2.  c«  24. 
39  8c  40  Geo.  3.  c  99.  (6)    A  pawnbroker  has  no  right  to  sell 
unredeemed  pledges  after  the  expiration  of  a  year  from  the 
time  the  goods  were  pledged,  if  the  original  owner  tender  him 
the  principal  and  interest  due  (7).  When  the  debt  or  purpose  for 
which  the  property  has  been  pledged  as  a  security  has  been 
discharged  or  fulfilled,  the  bailee  is  bound  to  re-deliver  such 
property  over    to    the  owner,  when  requested  by  him  so  to 
do.  (8) 


(1)  Jones.  75.  Bull.  N.  P.72.a.  (5)  SeeHolt  C. N.  P.  383. 

(2)  See  Jones,  75.  79.    Lord  (6)  See  also  IJac.l.  c.  21.  con- 
Raytu.  917.  cerning  pawnbrokers  in  London.  . 

(3)  Lord  Raym.  917.     Owen,  (7)  5  Bam.  &  Aid.  439.  J  Dow. 
123.    Jones,  80.  l.S.C.     1  Surk.  472. 

(4)  Bract.  99.  Bull.  N.  P.  72.  a.  (8)  See  2  Blac.  Com.  452. 
Jones,  8I»2. 
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V.  Of  loeatumy  or  bailments  where  the  thing  is  either  let  to  ^-^^^J^ 
khrej  or  is  bailed  Jar  wori^  labour,  and  care  to  be  bestowed  upon  hin,  ftc.  when 
ii,  or  where  it  is  to  be  carried  by  the  bailee  from  place  to  place,  J^"^^  ^ 
the  bailor  and  bailee  in  all  these  cases  receiving  some  reward  and 
benefit  from  the  bailment.    This  is  one  of  the  most  iinportant 
species  of  tNulment,  from  the  great  conyenience  and  daily  use  of 
it:  we  will  consider  it  in  all  its  branches,  vnAJtrst,  where  the  ist.  where  pro- 
Mng  is  let  to  hire  for  reward.    By  this  bailment,  the  hirer  gains  u^  "  *  ^ 
a  temporary  qualified  property  in  the  thing  hired,  and  the  owner 
acquires  an  absolute  proper^  in  the  stipend  or  price  of  the 
hiring.    The  hirer  is  not  bound  to  exercise  more  than  ordinary 
diligenoe  and  care  over  the  thing  let  to  hire,  such  as  a  prudent 
man  would  use  if  it  were  hb  own  (1).    The  necessary  degree  of 
care  will  be  simplified  by  the  following  instance :  if  A.  hire  a 
horse,  he  is  bound  to  ride  it  as  moderately,  and  feed  (2)  and 
treat  it  as  well  and  carefully,  as  any  man  of  common  discretion 
would  ride,  feed,  and  treat  his  own  horse ;  and  if  through  his 
misconduct   or  n^ligence,   as   if  he  immoderately   ride  the 
hor8e(3},  or  badly  feed  (4)  or  treat  it;  as  if  the  horse  be  ill, 
and  he  doles  not  call  in  a  fiurier,  but  imprudently  gives  medi* 
cines  to  it  himself  (5) ;  or  if  the  horse  be  exhausted,  and  refuse 
its  feed,  and  he  still  uses  it  (6),  and  the  horse  be  injured^  or 
die  by  any  of  these  means ;  or  if  he  leave  the  door  of  his  stable 
open  at  night,  and  the  horse  be  stolen  (7),  he  will  be  answerable 
for  it ;  but  he  would  not  be  liable  if  he  managed  or  treated  the 
horse  as  a  prudent  man  would  do  his  own  (8),   or  for  any 
injury  or  loss  occasioned  without  his  default,  or  by  accident,  or 
the  forcible  violence  of  third  persons.    If  therefore  the  horse  fall 
by  accident  (9),  or  be  burnt  in  a  fire  (10),    or  the  hirer   be 
robbed  of  it  by  highwaymen  (11),  he  would  not  be  liable,  unless 
indeed  either  of  tliese  circumstances  arose  from  great  want  of 


(1)  Lord  Raym.  916.  Bull. 
N.  P.  72.  ace.    Jones,  89. 

(2)  2  Bred.  &B.  359. 

(3)  Jones,  89.    5  Esp.  35. 

(4)  2Brod&.B.359. 

(5)  3Caropb.5. 

(6)  IGow.C. N.P.I. 

(7)  Jones,  89. 

(8)  A  hirer  may  let  another 
person  ride,  but  a  borrower  cannot, 
i  Mod.  210. 

(9)  3  Campb.  5.  in  notes. 


(10)  Longman  v.  Gallini,  K.  B. 
1809.  It  was  decided  by  Lord 
Kenyon,  in  the  case  of  Loneroan 
V.  Gallini,  at  sittingst  at  West- 
miDster  after  Easter  Term  1 790, 
that  the  hirer  of  musical  instru- 
ments to  be  used  at  the  opera- 
house,  and  which  were  destroyed 
by  fire  there,  is  not  responsible 
for  the  loss.  N.  B.  referred  to  an 
opinion  of  the  late  Mr.  Sergt. 
Williams.  5  MS.  Op.  118. 
(11)  Jones,  89. 


964, 


iKfly.  Loeatio 
cperitJacuHdif 
or  where  pro- 
perty is  bailed 
to  have  lome  ki* 
hour  or  care  be- 
stowed on  it,with 
reward  to  the 
bailee. 


OfBaikes^  Innkeepers^  Warehousemen^      [Ch*8. 

care;  nor  would  he  be  liable  if  he  called  in  a  fiurrier  to  attend  a 
hired  borsei  and  the  farrier  administered  improper  medicine  (1). 
If  A.  hire  a  carriage,  and  any  number  of  horsesi  and  the 
owner  send  with  them  his  postilion  or  coachman,  A.  is  dis- 
charged from  all  attention  to  the  horses,  and  remains  obliged 
<Hily  to  take  ordinary  care  of  the  glasses  and  inside  of  the  carriage 
while  he  sits  in  it  (2}.  The  negligence  of  a  servant  acting  under 
bis  master's  directions,  express  or  implied,  is  the  negligence  of 
the  master ;  so  that  if  the  servant  of  A.  injure  or  kill  the  horse 
by  riding  it  immoderately,  or  sufier  thieves  to  steal  it  by  leaving 
the  stable-door  open,  A«  must  make  the  owner  compensation 
for  his  loss  (3) ;  and  it  is  just  the  same  if  he  take  ready  furnished 
lodgings,  and  his  guests  or  servants,  while  they  act  under  the 
autliority  given  by  him,  damage  the  fiiriiiture  by  the  omission 
of  ordinary  care  (4).  It  will  not  be  improper  to  add,  that  if 
immoveable  property,  as  an  orchard,  a  gwrden,  or  a  fiurm,  be  let 
by  parol,  with  no  other  stipulation  than  for  the  price  or  rent, 
the  lessee  is  bound  to  use  the  same  diligence  in  preserving  the 
trees,  plants,  or  implements,  that  every  prudent  person  would 
use  if  the  orchard^  garden^  or  farm  were  his  own.  (5) 

Secondly^  ixAere  properfy  is  bailed^  to  have  some  labour  or 
care  bestowed  on  it^  mth  reward  to  the  bailee.  This  species  of 
bailment  embraces  all  those  cases  in  which  the  bailee  under- 
takes to  execute  work  for  a  sum  of  money,  to  be  paid  to 
him  by  the  bailor,  and  expressly  or  impliedly  to  exercise 
his  care  and  attention  over  the  prc^rty  committed  to  his 
charge,  for  a  remuneration,  to  be  repaid  by  tlie  owner  of  .them. 
Here  the  bailee,  being  rewarded  for  his  services,  is  bound 
to  use  more  care  than  the  gratuitous  bailee,  (who  is  only  liable 
for  slight  neglect),  and  he  must  observe  the  same  degree  of 
care  over  the  property  bailed,  as  the  hirer  of  property 
should  do;  the  observations  under  that  species  of  bailment 
will  be  therefore  here  applicable.  A  watchmaker  is  bound  so 
to  secure  property  placed  in  his  hands  in  the  way  of  his  trade, 
as  to  protect  it  against  depredations  that  may  be  committed  by 
the  persons  in  his  employ }    therefore^  where  A«  intrusted  D*9 


(1)  SCampb.  5. 

(2)  Jones,  89.    5Esp.35. 

(3)  Salk.2d2.  LordRaym.916. 
3  Campb.  5. 

(4)  i  Term  Rep.  319.    5  Term 
Rep.  3/3.    The  hirer  of  goods  is 
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not  answerable  for  their  loss  by 
fire,  Longman  v.  Gallini,  Sittings 
at  Ni.  Pri.  K.  B.  1809.  Ante,  363. 
n.  10. 
(5)  See  5T,R.373.    4  East. 
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who  was  a  chronometer  maker,  with  a  chronometer  to  be  re« 
paired,  and  B.  suffered  his  servant  to  sleep  in  the  shop  in  which 
the  chronometer  was  deposited,  B.  was  held  liable  to  A.  for  its 
▼alae,  B.'s  servant  having  stolen  it,  and  B«  at  the  time  when 
the  theft  was  committed  having  deposited  his  own  watches  in  a 
more  secure  place  than  that  in  which  the  chronometer  was 
placed  (1);  and  it  has  been  held  (2),  that  the  proprietor  of  a 
dry  dock,  into  which  a  vessel  had  been  put  for  repair,  is  Uable 
ibr  the  injury  sustained  by  the  water  bursting  the  dock  gates, 
by  a  remarkable  high  tide,  and  forcing  her  against  another 
vessel,  because,  though  the  gates  were  strong  enough  to  have 
resisted  the  ordinary  pressure,  yet  it  was  shewn  that  the  acci- 
dent might  have  been  prevented^   had  there  been  a  proper 
number  of  workmen  present  on  such  an  emergency.    A  person 
vAio  takes  in  horses  or  cattle  to  agist,  is  bound  to  take  more  than 
ordinary  care  over  them  (S) ;  and  leaving  open  the  gates  of  his 
field,  or  sufiering  the  hedges  to  be  in  such  a  bad  state  of  repair,  that 
the  horses  or  cattle  escape,  and  are  injured  or  stolen,  will  make 
him  liable  (4).     So  a  bailee  to  keep  for  hire  must  take  care  and 
not  deliver  the  goods  to  an  unauthorized  person;  and  therefore 
where  A.  directed  the  London  Dock  Company  to  deliver  a 
quantity  of  hides  belonging  to  him  in  their  custody  to  B*  (sup« 
posing  that  B.  had  purchased  them  from  him),  and  the  dock 
company  delivered  them  upon  an  order,  purporting  to  be  the 
order  of  B.,  but  which  was  a  mere  forgery,  B.  in  fact  not  having 
purchased  the  goods,  it  was   held,   that  the  dock    company 
were  liable  to  A.,  although  he  neglected  to  apply  to  B.  till 
four  months^  afterwards,  when  the  supposed  time  of  credit  ex- 
pired, and  although  A.  might,  after  discovering  the  fraud,  have 
recovered  possession  of  his  hides  from  another  person.  (5)  ^ 

By  the  general  law  of  the  realm,  an  innkeeper  is  bound  to  innkeepen. 
keep  safely  all  such  things  as  his  guests  deposit  within  his  inn, 
or  in  his  custody  as  an  innkeeper  (6) ;  and  be  is  liable  civilly  for 

(1)  1  Gow.  C.  N.  P.30.    See  Lawof  Carriers,  144.    Jones,  95. 
I  Campb.  138.  A  house  of  public  entertaininent 

(2)  1  Campb.  138.  ia  LoQdoD»    where  beds,  provi- 

(3)  Holt  C.  N.  P.  547.    8  Rep.  sions.  &c.  are  furnished  for  all 
32.    Jones,  91.  persons  paying  for  the  same,  but 

which  was  merely  called  a  uvera 


(4)  Id. 

(5)  IS 


Stark.  104.  and  coffee-bouse,  and  was  not  fre- 

(6)  Year  Book»    10  Hen.    7.    quented    by  stage   coaches   and 
p.  26.     8  Rep.  63.     See  Jeremy's    waggons  from  the  country,  and 
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all  loftsesi  except  those  arising  from  irresistible  forces  or  fr<»ii  what 
is  vulgarly  called  the  act  of  God,  or  the  king's  enemies  ( 1} ;  and 
though  the  innkeeper  may  relieve  himself  from  liability  by  show- 
ing that  the  loss  was  occasioned  by  the  guest's  own  default,  as  that 
the  robbery  was  committed  by  the  servant  or.  companion  whom 
the  ffuest  brought  with  him,  yet  he  cannot  relieve  himself  from  his 
general  liability  by  any  plea  of  sickness,  or  even  of  insani^,  at 
the  time  of  the  loss  (2).  This  obligation  has  been  treated  as 
bearing  hard  upon  innkeepers,  who  ask  no  reward  in  particular 
for  the  care  of  the  goods^  and  are  bound  to  receive  all  travellers 
as  long  as  they  have  room,  on  condition  of  their  paying  for  the 
accommodation ;  but  the  law  considers  that  the  custody  of  the 
goods  is  part  of  the  consideration  which  induces  a  party  to  enter 
into  an  inn,  and  that  the  money  paid  for  provisions  and  apart- 
ments obliges  the  innkeeper  to  extend  his  care  over  the  property 
of  his  guest  that  may  be  brought  into  the  inn,  and  that  it  is  con- 
sistent with  good  policy  that  a  traveller  should  feel  that  he  and 
his  property  are  safe  when  at  an  inn,  and  that  the  innkeeper 
should  have  every  inducement  to  make  a  prudent  choice  of 
honest  servants,  and  be  vigilant  in  the  management  of  his 
household.  (S) 

An  innkeeper  cannot  discharge  himself  from  this  responsi- 
bility by  refusing  to  take  charge  of  the  goods  because  there  are 
suspected  persons  in  tlie  house,  whose  conduct  he  cannot  con- 
troul  (4).  Even  though  an  innkeeper  refuse  to  take  charge  of 
goods  till  a  future  day,  because  his  house  is  full  of  parcels, 
he  is  still  liable  for  a  loss,  if  the  goods  are  deposited  in  the 
inn,  and  the  ctamer  remain  therein  as  a  guest  (5).  But  it  is 
otherwise  if  he  refuse  admission  to  a  traveller,  having  no  room 
for  him,  and  the  traveller  enters  the  inn  and  places  his  baggage 
in  an  apartment  without  the  keeper's  consent  (6}«  When  the 
guest  quits  the  inn,  any  property  left  in  the  custody  of  the 
innkeeper  then  becomes  a  simple  deposit,  or  a  deposit  for  hire^ 
as  the  case  may  be,  and  the  general  law  of  bailments  prevails. 


which  had  no  stables  belonging  (1)  IBla.  Com.  43.  Jones,  95, 6. 

to  it,  was,  ID  Thompson  v.  Li^,  (2)  Jeremy,  145.  Cro.Eliz.  622. 

3  Bam.  &  Aid.  283,  considered  as  (3>  Jones,  95. 

an  inn,  and  the  owner  of  it  as  sub-  U)  Jones,  95.    5  T.  R.  275» 

ject  to  the  same  liabilities  of  an  8  Coke,  32. 

innkeeper.    With  respect  to  the  (5)  5  T.  R.  273. 

liability  of  an  hotel  keeper,    see  (6)   l>^.  158  b.      1  And.  29. 

2  Chitty  Rep.  484.  4  Campb.  77.  See  2  Stark.  544. 
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In  all  such  cases  il  is  not  competent  to  the  innholder  to  resist 
the  claim  upon  hiin»  by  proving,  that  he  took  ordinary  carci  or 
that  \kke  force  which  occasioned  the  loss  or  damage  was  truly 
irresisuble.  The  guest  need  not  deliver  the  goods  in  special 
charge  to  the  innkeeper^  nor  acquabt  him  that  he  has- any.  If 
he  have  property  with  him,  or  about  his  person,  the  innkeeper  is 
bound  to  the  custody  of  it  without  communication  ( 1 ).  But  tlie 
innkeeper  may  require  that  the  property  of  his  guest  be  delivered 
into  his  hands^  in  order  that  it  may  be  put  into  a  secure  place, 
and  if  the  guest  refuse,  the  innkeeper  is  not  liable  for  its  safety  (2). 
The  guest  exonerates  the  innkeeper  from  liability  where  he 
takes  upon  himself  the  exclusive  custody  of  the  goods,  so  as  to 
deprive  the  innkeeper  of  having  any  care  over  them;  thus,  if 
a  gnest  demand  and  have  exclusive  possession  of  a  room,  for  the 
purpose  of  a  shop  or  warehouse,  he  exonerates  the  landlord  from 
any  loss  he  may  sustain  in  th^  property  which  he  keeps  in  that 
apartment,  bat  not  so  if  he  have  not  exclusive  possession  of  the 
HNnn  (3).  The  innkeeper  cannot  oblige  the  guest  to  take  charge 
of  his  own  goods ;  for  this,  in  efiect,  would  be  a  refusal  to  admit 
them  bto  the  inn  (4).  And  it  is  no  excuse  for  aninnkeq>er  lo 
ny  that  he  delivered  the  key  of  the  chamber  in  which  the  pro* 
per^  stolen  was  placed  to  the  guest,  who  left  the  door  open  (5)« 
though,  linger  circumstances,  it  would  be  a  proper  question  foi^ 
a  jury  to  say  whether  the  taking  of  such  key  by  the  guest  was 
voi  animo  custodiendif  and  for  the  purpose  of  exempting  the 
landlord  from  liability.  (6) 

By  the  statute  6th  Anne,  c  31.  (7)  it  is  enacted^  ^<  that  no 
action,  suit,  or  process  whatsoever  shall  be  had,  maintained,  or 
prosecuted  against  any  person  in  whose  hotise  or  chamber  any  fire 
shall  accidentally  begin,  or  any  recampence  be  made  by  such  person 
fcr  any  damage  suffered  or  occasioned  thereby/'  This  apt  seems 
to  exonerate  bailees  in  general  from  liability  to  make  good  losses 
arising  from  fire  b^inning  in  a  house  or  chamber,  and  this  pro- 
vision extends  over  the  whole  kingdom.  By  the  14  Geo.  S«  c.  78* 
s.  86.,  this  relief  from  responsibility  is  extended,  as  far  as  respects 
places  within  the  bills  of  mortality,  to  losses  arising  from  fire 


(1)  8  Rep.  63.  (5)  8  Rep.  63. 

(2)  Ibid.  (6)  4  M.  &  S.  306.  Holt  C.  N.  P. 

(3)  Holt  C.  N.  P.  209.  1  Stark.    211  note. 

249.  (7)  See  also  14  Geo.  3.  c.  78. 

(4)  5T.R.   273.  8.86. 
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beginning  in  any  kous€f  chamber^  Uabkj  bam^  or  other  buiUingi 
or  on  any  person* s  estate.  But  this  provision  does  not  seem  to 
extend  further  than  to  fires  happening  within  the  bilk  of  morta- 
lity, and  it  seems  to  have  been  considered  that  innkeepers  or 
carriers  are  not  within  the  protection  of  this  statute.  (1) 

Warehouieroeii        Of  a  wareiouseman  or  wharfatger  reasonable  and  common  care 
au  w  1  ngen.   ^[^^^  commodity  entrusted  to  his  charge  is  exacted  (2) ;  he  is  not 

like  an  innkeeper  and  carrier  bound  by  any  custom  of  the  realm, 
nor  to  be  considered  as  an  insurer,  unless  he  also  unite  the  cha- 
racter of  a  carrier  (^) ;  he  stands  therefore,  in  general,  in  the  situa 
tion  of  an  ordinary  bailee  for  hire,  and  is  therefore  answerable 
pnly  for  ordinary  neglect  (4)«  He  is  not  answerable  for  a  theft 
committed  by  his  servants,  if  he  can  prove  that  the  goods  were 
lodged  in  a  place  of  security,  and  that  he  has  Qot  been  guilty  of 
positive  negligence,  nor  exercised  less  care  towards  them  than 
towards  his  own  proper^.  He  is  not  answerable  for  destruc- 
tion by  rats,  reasonable  care  having  been  taken  to  prevent  such 
mischief  (5).  Neither  is  he  liable  for  loss  arising  from  robberyy 
accident,  or  fire  (6),  unless  the  same  be  occasioned  by  his  gross 
defimlt  or  negligence.  In  cases  where  the  warehouseman  or 
wharfinger  has  insured  the  property  from  fire,  and  it  be  burnt,  and 
the  warehouseman  receive  the  amount  of  the  insuran<je,  the  owner 
may  recover  from  him  (7)*  The  responsibility  of  a  warehouse- 
man or  wharfinger  commences  directly  the  goods  are  delivered 
into  his  custody.  The  responsibility  of  the  warehouseman  com- 
mences from  the  moment  that  his  tackle  is  applied  to  the  goods 
for  the  purpose  of  lifting  them  into  the  warehouse  (8),  and  it  is 
no  excuse  for  the  injury  done  in  raising  them  from  the  cart  or 
other  vehicle,  that  the  owner's  agent,  or  carman,  refused  to 
secure  them  in  the  manner  which  the  warehouseman  pointed 
out.  The  req>onsibili^  ceases  when  the  goods  are  delivered  by 
the  warehouseman  or  wbarfinger  out  of  his  possession,  according 
to  the  owner's  express  or   implied  directions.      Where  it  is 

(1)  See  4  T.  R.  581.  5  T.  R.  (6)  Id.  ibid.  4  T.  R.  581.  It 
389.     1  Stark. /2.  is  a  question    whether  a   ware* 

(2)  Peake  C.  N.  P.  114.  4  T.  R.  houseman  by  removing  goods  from 
581. ;  but  see  5  T.  R.  389.  the  warehouse  (for  the  use  of 
1  Stark.  72.  which  the  owner  pavs  warehouse 

'^^  *  Surk.  72.    5  T.  R.  389.    room)  to  another  is  not  liable  for 


(3)  1 

(4)  J( 


Jones,  96.  loss  by  fire.    2  Stark.  400 

(5)  Peake,  113.     1  Esp.  Rep.        (7)  2  Stark.  400. 
315.    Cowp.  480.  (8)  4  Esp.Rep.  262.  5  Esp.43 
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proved  to  be  the  custom  of  wharfingers>  when  goods  are  sent  to 
be  forwarded  coastwise,  to  deliver  them  to  the  mates  of  the 
coastersy  and  not  to  ship  the  goods  themselves,  or  make  any 
charge  for  shipping,  the  responsibility  of  the  wharfinger  ceases 
with  the  delivery  to  the  matef  though  the  goods  are  lost  before 
they  are  carried  off  the  wharf  (1).  Wharfage  seems  only 
to  be  due  when  the  goods  are  laid  upon  the  wharf  for  the  pur- 
pose of  being  loaded  or  unloaded ;  it  differs  from  anchorage  or 
mooring,  which  are  charges  incidental  to  the  ship.  In  London 
the  duty  for  wharfage  and  cranage  is  created  by  statute  22  Car.  2. 
c.  11.,  which  directs  that  the  amount  thereof  shall  be  regulated 
from  time  to  time  by  the  king  in  council  (2).  A  wharfinger, 
having  only  the  mere  custody  of  goods,  cannot  by  an  unautho- 
rized sale  afiect  his  employer.  (S) 

With  respect  to  factors,  attomies,  auctioneers,  and  bailiff, 
when  their  undertaking  lies  in  feasance,  and  not  merely  in  cus- 
tody, more  or  less  diligence  is  required,  according  to  the  nature 
of  the  business,  and  their  reward  is  the  reason  of  the  obligation 
to  use  a  degree  of  diligence  adequate  to  the  performance  of  the 
work  (4).  The  question  as  to  what  amounts  to  reasonable  care, 
is  to  be  left  to  a  jury  to  decide  upon.  (5 ) 

Sd.  Where  property  is  bailed  to  be  carried  from  place  to  !<>•  wiiereprft. 
place  with  reward  to  the  bailee.     There  are  varieties  of  bailees  ^med  from 
of  this  description,  but  there  is  no  substantial  difference  in  their  p*«cc  to  place. 
respective  obligations,  except  indeed  it  be  in  the  case  of  com- 
mon carriers,  of  whom  a  greater  degree  of  diligence  over  the 
thing  bailed  is  required  than  it  is  of  others. 


carrien. 


Any  person  undertaking  for  hire  to  carry  the  goods  of  all  Of  commqn 
penons  indifferently  is,  as  to  the  liability  imposed,  to  be  -consi- 

(1)  »  Esp.  41.  to  unload  the  same  paying  the 

(2)  3  Burr.  1409.     1  Bla.  Rep.  wharfage.     A  wharfinger  cannot, 
423.    This  statute  also  enacts  that  by  unloading  the  eoods  against  th» 
a  public  wharf  or  key  be  left  along  consignee's  directions,  subject  him 
the  river  side,  from  the  Temple  to  to  any  charges  for  wbarnige  du- 
London  Bridge,  forty  feet  wide,  ties,  &c.  ;  see  4  T.  R.  260. 
and  that  no  vessels  shall  lie  before        (3)  15  East,  42,  3. 
the  same  longer  than  shall  be  ne-        (4)  Jones,    98.      4  Rep.    84. 
cessary  for  the  lading  or  unlading  Liord  Raym.  918.       1  Inst.   89. 
ef  goods,  without  the  consent  of  1  Vent.  121. 
the  sereral  wharfingers,  and  that        (5)  4  Barn.  &  Aid.  202. 
it  ahaJl  be  lawful  for  all  persons 
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dered  as  a  common  carrier  (1).     No  special  agreement  for  the 
amount  of  the  hire  is  essential  to  constitute  this  relation  (2).    A 
common  carrier's  obligation  is  founded  more  upon  a  public  duty 
than   the    particular    consideration    for    his    undertaking  (3)* 
Masters  (4)  and  owners  of  ships^  hoymen,  lightermen^  barge- 
owners  (5)9  ferrymen  (6)9  proprietors  of  waggons,  stage  coaches  (?)» 
&c.  are  denominated  common  carriers  (8),  and  by  the  custom 
of  the  realm,  that  is^  by  the  common  law  (9)9  are  bound  to  re- 
ceive and  carry  (10)  the  goods  of  the  subject  for  a  reasonable 
hire  and  reward  (1 1)^  to  take  due  and  ordinary  care  of  them  in 
their  passage  (12)9  to  deliver  them  (13)  safely,  and  in  the  same 
condition  as  when  they  were  received,  or  in  de&ult  thereof  to 
make  compensation  to  the  owner  for  any  loss  or  damage  which 
happens  while  the  goods  are  in  their  custody,  and  which  might 
have  been  prevented.    It  seems  that  every  act  which' might  have 
been  provided  against  is  a  want  of  ordinary  care,  so  as  to  render 
the  carrier  liable.     It  has  accordingly  been  held,  if  a  rat  make  a 
hole  in  a  ship,  and  goods  be  thereby  damaged,  the  carrier  will 
be  liable,  as  the  carrier  might  have  taken  precaution  to  have 
prevented  it  ( 1 4).    So  if  a  carrier  accidentally  run  the  ship  against 
an  anchor  under  water,  and  the  ship  sink,  he  will  be  liable  for 
loss  arising  from  it  (15).     And  a  carrier  is  liable  though  he  be 
robbed  of  the  goods  (16),  or  they  be  taken  from  him  even  by 


(1)  1  Salk.  249..  Cro.  Eliz. 
596.  See  Jeremy's  Law  of  Car- 
riers, 4.     Selw.  N.  P.  393.  5  ed. 

(2)  Cro.  Jac.  262.  2  Show. 
81.129. 

(3)  2  Chittv's  Rep.  1. 

(4)  2  Lev.  69. 

(5)  1  Roll.  Ab.  C.  2.  15.  Je- 
remy, 7.  Cro.  Jac.  330.  Hob. 
18. 

(6)  Jeremy,  10.  Aleyn,  93. 
2  Bulst.  280. 

(7)  4Esp.  Rep.  177.  2  Bos. 
&Pul.  419.  2  Show.  127.  Je- 
remy, 11. 

(8)  Hackney  coachmen  are  not 
common  carriers,  Jeremy,  13,  14. 
In  some  cases  a  wharfinger,  where 
he  can  be  considered  as  a  com- 
mon carrier,  will  be  liable  as  such, 
1  Stark.  72.  5  Burr.  2825.  5  T.  R. 
383.  Aleyn,*93.   Carth.486.  The 


postmaster  general  and  deputy 
postmaster  are  not  liable  as  com- 
mon carriers,  1  Salk.  17.  Cowp. 
754. ;  but  a  deputy  postmaster  is 
liable  as  a  common  mandatory,  and 
may  be  sued  for  neglect  in  not  de- 
livering letters,  &c.  in  due  time, 
3  Wiis.  443.  2  Bla.  Rep.  906. 
5  Burr.  2711. 

(9)  1  Roll,Ab.2(C.)pl.  1. 

(10)  2  Show,  327.  Selw.  N.  P. 
tit.  Carrier. 

(11)  2  Show.  81.     Id.  129. 

(12)  See  Jones,  102. 

(13)  Owen,  57.  2  Bla.  Rep, 
916.     5T.R.  396. 

(14)  1  Wils.  181. 

(15)  3  Esp.  127.  Selw.  N.  P. 
395.    Jones,  105. 

(16)  1  lust.  89  a.  IRolLAb. 
2  (C.)  pi.  4.  S.  P.  Gow.  C. N.  P. 
115. 
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irresistible  force  (1),  and  he  is  always  liable  for  the  acts  of  his 
servants  acting  within  the  scope  of  his  express  or  implied  autho* 
ritj  (2).  A  carrier  is  also  considered  in  the  nature  of  an  in- 
surer, wherein  he  differs  from  any  other  common  bailee^  who 
only  engages  to  take  the  same  care  of  the  goods  that  a  prudent 
man  would  do  of  his  own^  or  to  use  ordinary  care ;  and  he  is  an- 
swerable even  for  inevitable  acddent  while  the  goods  remun  in 
his  custody  as  a  common  carrier  (3) ;  as  where  goods  intrusted 
to  a  common  carrier  were  consumed  by  an  accidental  fire,  it  was 
holden  that  the  carrier  was  liable^  although  the  jury  found  that 
the  goods  wwe  consumed  without  any  actual  negligence  on  the 
part  of  the  carrier.  So  where  common  carriers  from  A  to  B. 
charged  and  received  for  cartage  of  goods  from  a  warehouse  at 
B.  (where  they  usually  unloaded,  but  which  did  not  belong  to 
them)  to  the  house  of  the  consignee  B.,  it  was  holden  they  were 
responsible  for  a  loss  by  an  accidental  fire  while  the  goods  were 
in  that  warehouse,  although  they  allowed  the  profits  of  cartage 
to  another  person,  and  that  circumstance  was  known  to  the  con- 
signee (4).  But  where  the  goods  are  not  remaining  in  the  de^ 
fendanf  s  custody  as  a  common  carrier  he  is  not  liable ;  as  where 
the  goods  had  been  carried  by  the  defendant  from  A.  to  B.,  and 
there  deposited  in  his  warehouse,  merely  for  the  convenience  of 
the  owner,  until  they  could  be  forwarded  by  another  conveyance^  - 
{the  owner  not  paying  any  thing  for  the  warehouse  room,)  and 
were  consumed  by  an  accidental  fire,  there  it  was  holden  that 
the  defendant  was  not  liable.  (5) 

The  duties  of  carriers  to  London  are  in  one  instance 
pointed  out  by  a  leg'islative  enactment  called  the  porterage 
act  (6),  by  which  it  is  enacted,  that  parcels  arriving  in 
town  by  any  conveyance  for  hire  other  than  stage  waggons, 
between  the  hours  of  four  in  the  evening  and  seven  in  the  morn- 
ing shall  be  delivered  within  six  hours  after  such  hour  in  the 
mornings  if  arriving  at  any  other  hour  of  the  day  within  six 
lours  after  such  arrival,  under  a  penalty  not  exceeding  20s. 
nor  less  than  105.  and  every  parcel   arriving  by   any  public 

stage-waggon  shall  be  delivered  within  twenty-four  hours  after 

—    — ■ — 

(1)  Ld.  Raym.  919.     1  Wils.  (4)  5  T.  R.  389.  As  to  the  ste- 
181.     Hob.  18.    Jeremy,  31.  tutes    reliei^Dg    persons    against 

(2)  Bull.  N.P.  70  a.  b.  2  Stark,  losses  by  fire,  see  ante,  367. 
82.     1  Price,  284.    .  (5)4T.R.  581. 

(3)  1  T.  R.  33.     Lord  Rajm.  (6)  39  Geo.  3.  c.  58.  $.4. 
916.     Stra.  690.    5T.R.  389. 
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such  arriyal,  (except  directed  to  be  left  till  called  for),  under  a 
like  penalty  of  405.  (1).  Every  parcel  so  directed  to  be  left  is 
to  be  delivered  upon  demand,  by  a  person  properly  authorized 
to  receive  the  same,  without  any  other  charge  but  what  is  jusdy 
due  for  the  carriage,  and  two-pence  for  the  warehouse-room 
thereof,  under  a  like  penalty  (2) ;  if  a  parcel  be  not  so  directed, 
but  before  it  is  forwarded  by  the  book-keeper,  &c.  in  a  course 
of  delivery,  if  it  be  demanded  by  a  person  duly  authorized  to 
receive  the  same,  it  shall  be  thereupon  delivered  to  such  person, 
upon  payment  of  the  sum  of  two-pence  for  warehouse-room,  and 
no  more,  under  a  like  penal^  (3).  If  a  porter  misbehave  him- 
self to  any  one,  upon  complaint  to  any  justice  of  the  peace 
within  whose  jurisdiction  the  offence  has  been  committed  or  the 
offender  reside,  he  may  grant  a  warrant  to  bring  before  him 
such  ofiender,  and  upon  proof  made  upon  oath  of  any  such 
non-delivery,  neglect,  misconduct,  or  misbehaviour  of  such 
porter,  &c.  impose  upon  him  a  like  penalty  (4).  This  act  does 
not  extend  to  authorize  the  employment  of  any  porter,  &c  in 
the  delivery  of  parcels  within  the  city  of  London,  contrary  to 
the  laws  and  usages  of  the  city.  (5) 

But  a  carrier  is  not  liable  for  any  loss  or  damage  arising  from 
the  act  of  God,  as  storms,  tempest,  or  the  like  (6),  or  of  the 
enemies  of  the  king  (7) ;  unless  indeed  he  act  with  so  little  pre* 
^caution,  or  so  foolishly  or  negligently,  that  he  encounters  and 
actually  brings  upon  himself  the  effect  of  such  act  (8).  Where 
the  plaintiff  put  goods  on  board  the  hoy  of  the  defendant,  who 
was  a  common  carrier,  and  coming  through  a  bridge,  by  a 
sudden  gust  of  wind  the  hoy  sunk,  and  the  goods  were  spoiled^ 
Pratt,  C.  J.  held  the  defendant  not  answerable,  the  damage 
having  been  occasioned  by  the  act  of  God,  for  though  the 
defendant  ought  not  to  have  ventured  to  shoot  the  bridge  if  the 
general  bent  of  the  weather  had  been  tempestuous,  yet  this 
being  only  a  sudden  gust  of  wind  had  entirely  varied  the  case ; 
and  the  plaintiff's  counsel  having  offered  some  evidence,  that  if 
the  hoy  had  been  in  a  better  condition  it  would  not  have  sunk, 


(1)  39  Geo.  3.  c.  58. 8. 5.  5  T.  R.  389,    Stra.  128.    Selw. 

(2)8.8.  N.P.395.    Jeremy.  31.     5  £ast, 

(3)  Id.  428.     lWils.281. 

(4)  8. 9.  (7)  3  Esp.  131.    Jones,  104. 

(5)  8. 12.  (8)  See  Stra.  128.     1  T.  R-  2J. 

(6)  Jones,  104.     1  T.  R.  27*    2  Bulst.  280.    3  Esp.  74. 
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the  C*  J.  said  that  a  carrier  was  not  obliged  to  have  a  new 
carriage  for  every  journey,  it  was  suflScient  if  he  provided  one, 
which,  without  any  extraordinary  accident,  such  a»  this  was, 
would  probably  have  performed  the  journey  (1).  So  a  carrier 
will  be  discharged  from  liability,  by  the  deceit,  fraud,  or 
n^Iect  of  the  bailor,  as  if  the  bailor  use  any  representation  or 
concealment  amounting  to  fraud,  or  some  artifice  to  make  it 
appear  that  the  parcel  contains  things  of  little  or  no  value^  when 
in  &ct  it  contains  things  of  great  value,  the  carrier  will  be  dis- 
charged if  they  are  lost  (2) ;  but  though  it  is  always  advisable^ 
and  in  cases  where  the  carrier  has  given  a  notice  limiting  his 
responsibility  actually  necessary,  to  disclose  to  the  carrier  the 
value  of  the  parcel,  yet  where  no  such  notice  has  been  given, 
and  the  bailor  use  no  artifice  to  give  the  parcel  containing  things 
of  value  a  mean  appearance,  and  thereby  to  induce  the  carrier 
to  think  it  of  no  value,  the  bailor  need  not,  unless  requested  by 
the  carrier  so  to  do,  disclose  its  value,  and  though  the  bailor 
should  represent  the  thing  delivered  to  the  carrier  to  be  of  no 
value,  yet  if  the  carrier  know  it  to  be  otherwise  he  will  be 
nevertheless  liable  (3).  So  where  the  loss  is  occasioned  by  circum«^ 
stances  which  should  have  been  provided  against  by  the  owner, 
and  not  by  the  carrier,  no  action  can  be  maintained  against  the 
latter,  for  such  duty  of  the  bailor  is  in  the  nature  of  a  condition 
precedent ;  as  in  an  action  against  a  lighterman  for  damage  done 
to  rice  by  not  being  duly  landed,  it  appearing  that  previous  to 
its  being  landed  it  was  necessary  to  obtain  a  permission  from 
the  custom  house,  it  was  held  that  as  the  obtaining  such  permit 
was  no  part  of  the  lighterman's  du^,  but  rather  of  the  plain- 
tiflTs  custom  house  agent,  the  plaintiff  could  not  rely  on  the 
general  liability  of  the  defendant,  without  proving  that  it  was 
his  duty  to  have  done  that  from  the  neglect  of  which  the  loss 
had  arisen  (4).  So  if  the  owner  deliver  goods  so  imperfectly 
packed,  and  the  carrier  does  not  perceive  it,  and  a  loss  arises 
therefrom,  the  carrier  will  not  be  liable ;  but  it  would  be  other- 
wise if  the  carrier  could  prima  fa^ie  perceive  the  imperfect 
manner  in  which  the  goods  were  packed.  And  where  a  grey- 
—  II  ■         ■ .  --  ■   .. 1 

(1)1  Stra.  128.  its  being  known  as  really  sent  to 
(2)  4  Burr.  2298.     4  Barn.  &  a  banker,  is  not  a  fraudulent  con- 
Aid.  28. 41.    Aleyo.  93.     Carth.  cealinent,  2Bani.&  Aid.  350. 
485.  Bull.  N.  P.  70,  6.   Directing  (3)  See  4  Barn.  &  Aid.  25.  32. 
the  parcel  to  a  third  person,  who  Stra.  145.    Bull.  N.  P.  70.  b. 
is  not  the  owner,  so  as  to  prevent  (4)  3  £sp.  74. 
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hound  was  delivered  to  a  carrieri  and  was  lost,  the  carrier  was 
held  liable^  though  the  dog  was  not  properly  secured  when 
delivered  to  him(l).  If  the  bailment  was  made  under  such 
circumstances  existing  at  the  time  as  must  necessarily  be  taken 
to  have  included  a  tacit  stipulation  that  the  bailee  should  not  be 
considered  as  a  common  carrier,  without  which  no  reasonable  man 
would  have  undeitaken  the  conveyance^  he  cannot  be  made 
liable  in  that  character  (2) ;  so  if  the  bailor  send  his  servant  with 
the  goods,  who  has  the  exclusive  care  of  them«  the  carrier  will 
in  analogy  to  the  law  of  innkeepers  in  this  respect  be  dis- 
charged. (3) 

Restrictions  on        The    l^slature    in    some    instances    discharges   and    in 
riera  by  water'    o^bers  restrains  the  liability  of  carriers  by  water.    Thus^  by  the 

pilot  act  (4)^  after  compelling  the  masters  and  captains  of  par- 
ticular ships  to  take  pilots  on  board  during  certain  parts  of  the 
voyage>  in  the  26th  section,  it  is  enacted,  ^<  that  no  owner  or 
master  of  any  ship  or  vessel  shall  be  answerable  for  any  loss  or 
damage,  nor  shall  any  owner  or  owners  of  any  ship  or  vessel^ 
or  consignee  of  goods,  be  prevented  from  recovering  any  loss  or 
damage  upon  any  contract  of  insurance  of  the  same,  or  upon 
any  other  contract  relating  to  any  ship  or  vessel,  or  any  cargo 
on  board  the  same,  by  reason  of  no  pilot  being  on  board  of 
any  such  ship  or  vessel,  unless  it  shall  be  proved  that  the  ,want 
of  a  pilot  shall  have  arisen  from  any  refusal  to  take  a  pilot  on 
board,  or  from  the  wilful  neglect  of  the  master  of  the  ship  or 
vessel  in  not  heaving  to,  or  using  all  practicable  means  consistently 
with  the  safety  of  the  vessel  for  the  purpose  of  taking  on  board  any 
pilot  who  shall  be  ready  and  oiBTer  to  take  charge  of  such  ship 
or  vessel ;"  and  it  is  further  enacted  by  the  27th  section,  '*  that 
no  owner  of  any  such  ship  or  vessel  shall  be  liable  in  any  such 
'  cases  for  any  loss  or  damage  beyond  the  value  of  such  diip  or 
vessel  and  her  appurtenances,  and  the  freight  due  or  to  grow 
due  for  and  during  such  voyage,  wherein  such  loss  or  damage 
may  happen  to  arise ;''  and  again,  by  the  SOth  section,  ^  that  no 
owner  or  master  of  any  ship  or  vessel  shall  be  answerable  for 
any  loss  or  damage,  nor  shall  any  owner  or  owners  of  any  ship 
or  vessel,  or  consignee  of  goods,  be  prevented  from  recovering 


(1)2  Stark.  323.  (3)  1  Stra.  690.    2  Bos.  &  Pul. 

(2)  1  East,  604.    Jones,48.         406.    2Bii]8t.280. 

(4)  52  Geo.  3.  c-  39. 
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any  loss  or  damage  upon  any  contract  of  insurance  of  tbe  same, 
or  jxpcfa  any  other  contract  relating  to  any  ship  or  vessel,  or 
any  cargo  on  board  the  same,  for  or  by  reason  or  means  of  any 
neglect,  de&ult,  incompeten<7,  or  incapacity  of  any  pilot  taken 
on  board  of  any  such  ship  or  vessel,  under  or  in  pursuance  of 
any  of  the  provisions  of  this  act(l) ;"  and  it  is  further  enacted 
by  the  8  Ist  section,  ^^that  nothing  in  this  act  contained  shall 
be  construed  to  extend  to  deprive  any  persons  of  any  remedy  by 
civil  acticm,  against  pilots  or  other  persons,  which  they  might  have 
had  if  this  act  had  not  been  passed."  By  the  53  Geo.  3.  c.  159* 
s.  1.,  the  act  being  passed  to  amend  and  alter  in  some  respects 
the  7  Geo.  2.  c.  15.  and  26  Geo.  S.  c.  86.,  it  is  enacted,  **  that  no 
perscKi  or  persons  who  is,  are>  or  ^all  be  owner  or  owners,  or 
part  owner  or  owners  of  any  ship  or  vessel,  shall  be  sub- 
ject or  liable  to  answer  for  or  make  good  any  loss  or  damage 
arising  or  taking  place  by  reason  of  any  act,  neglect,  matter,  or 
thing  done^  omitted,  or  occasioned  without  the  fault  or  privity  of 
such  owner  or  owners,  which  may  happen  to  any  goods,  wares, 
merchandize,  or  other  things  laden  or  put  on  board  the  same 
dbip  or  vessel  after  the  1st  Sept.  1813,  or  which  after  that  day 
may  happen  to  any  other  ship  or  vessel,  or  to  any  goods,  wares, 
merdiandize,  or  other  things  being  in  or  on  board  of  any  other 
ship  or  vessel,  further  than  the  value  of  his  or  their  ship  or 
vessel,  and  the  freight  due  or  to  grow  due  for  and  during  the 
voyage  which  may  be  in  prosecution,  or  contracted  for  at  the 
time  of  the  happening  of  such  loss  or  damage ;"  under  this 
section  it  has  been  held,  that  in  an  action  against  several  de- 
fendants, as  ship  owners^  for  damage  sustained  by  the  loss  of  . 
goods  laden  on  board  their  ship,  they  were  not*  liable  in  that 
character  beyond  the  value  of  the  ship  and  freight  due  or  to 
grow  due,  although  the  loss  was  occasioned  by  the  misconduct 
of  one  of  the  defendants,  who  was  both  master  and  part  owner, 
and  that  the  value  of  the  ship  was  to  be  calculated  at  the 
time  of  the  loss,  and  not  at  the  time  of  the  commencement  of 
the  voyage,  and  that  in  calculating  the  value  of  freight  due  or 
to  grow  due,  money  actually  paid  in  advance  was  to  be  in- 
cluded (2).  By  the  2d  section  of  the  same  act  it  is  further 
enacted,  '<  that  the  value  of  the  carriage  of  any  goods,  wares. 


« 


(I)  As  to  the  protection  from    317^8.  in  notes, 
liability  for  loss  afforded  by  taking        (2)  2  Barn.  &  Aid.  2. 
a  pilot  oo  board,  isec  6  Rob.  Rep. 
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or  merchandize  belonging  to  the  owner  or  any  of  the  owners  of 
such  ship  or  vessel,  and  also  the  hire  due  or  to  grow  due  nnder 
or  by  virtue  of  any  contract,  whether  made  by  or  on  the  behalf 
of  his  majesty,  or  by  or  on  the  behalf  of  any  other  person  or 
persons,  or  any  body  politic  or  corporate  whatsoever,  except 
only  such  hire  as,  in  the  case  of  a  ship  or  vessel  hired  for  time^ 
may  not  begin  to  be  earned  until  the  expiration  of  six  calendar 
months  after  t)ie  happening  of  such  loss  or  damage,  shall  be 
deemed  and  taken  to  be,  and  shall  be  considered  as  fireight 
within  the  intent  and  meaning,  and  for  the  purposes  of  this  act, 
and  also  of  the  said  acts  of  parliament  made  in  the  seventh  year 
of  the  reign  of  his  late  majesty  king  George  the  second,  and  ia 
the  twenty-sixth  of  the  reign  of  his  present  majesty^'  and  by  the 
3d  section  it  is  enacted,  '*  that  in  case  any  such  loss  or  damage 
shall  arise  or  happen  by  more  than  one  separate  and  distinct  ac- 
cident, act,  neglect,  or  defiiult,  or  on  more  than  one  occasion  in 
the  course  or  progress  of  a  voyage,  or  after  the  end  of  any  voyage, 
and  before  the  commencement  of  another  voyage,  each  and  every 
such  loss  or  damage  shall  be  paid,  compensated,  and  satisfied 
according  to  the  provisions  of  this  act,  in  such  and  the  same 
way,  and  to  the  same  extent,  as  if  no  other  loss  or  damage  had 
happened  or  arisen  during  the  same  voyage,  or  after  the  end  of 
any  voyage,  and  before  the  commencement  of  another  voyage  ;** 
the  4th  section  enacts,   ^  that  nothing  herein  contained  shall 
lessen  or  take  away  any  responsibility  to  which  any  master  or 
mariner  of  any  ship  or  vessel  may  now  by  law  be  liable,  not- 
withstanding such  master  or  mariner  may  be  an  owner  or  part 
owner  of  his  ship  or  vessel;"  the  5th  section  enacts,  ^< that 
nothing  herein  contained  shall  extend  or  be  construed  to  extend 
to  the  owner  or  owners  of  any  lighter,  barge,  boat,  or  vessel  of 
any  burthen  or  description  whatsoever,  used  solely  in  rivers  or 
inland  navigation,  or  any  ship  or  vessel  not  duly  registered 
according  to  law."     The  act  then  proceeds  to  point  out  the 
owners  remedies  in  case  of  these  losses  within  the  meaning  of  the 
act.     By  the  2d  section  of  the  26  Geo.  5.  c.  86.  it  is  declared, 
^'  that  the  owners  shall  not  be  liable  to  answer  for  loss  or  damage 
occasioned  by  fire  on  board  the  ship ;''  and  by  the  Sd  section  of 
the  same  act  it  is  enacted,  <<  that  they  shall  not  be  liable  to  answer 
for  loss  or  damage  happening  to  any  gold,  silver,  diamonds^ 
jewels,  watches,  or  precious  stones  which  may  have  been  shipped 
on  board,  by  reason  of  robbery,  embezzlement,  &c.,  unless  the 
shipper  thereof  insert  in  his  bill  of  lading,  or  otherwise  declare 
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in  writing  to  the  masteri  &c.  the  true  nature  and  quality  of 
such  articles/' 

A  carrier  may,  by  express  stipulation  by  notice  to  that  effect^  oc  notices 
limit  or  entirely  discharge  his  liability  from  all  looses,  either  by  ^"""^^^  ^  **'* 
robbery^  accident,  or  otherwise,  which  do  not  arise  from  mis- 
feazance  or  gross  negligence  (1),  or  provided  the  notice  does  not 
contravene  the  express  provisions  of  an  act  of  parliament,  such 
as  the  porterage  act  (2).     But  to  exclude  him  from  this  respon- 
sibility by  notice,  the  same  must  be  proved  to  have  been  known 
and  understood  by  the  bailor  or  his  servant  at  the  time  of  the 
delivery  of  the  parcel  to  the  carrier.     The  knowledge  by  the 
bailor  of  this  notice  must  therefore  necessarily  depend  upon 
matter  of  &ct.    It  is  advisable  for  the  carrier  to  use  every  pre- 
caution to  make  the  baUor  acquainted  with  it  at  the  time  of  the 
delivery,  and  it  would  be  safest  for  him,  in  all  cases,  expressly  to 
mention  to  the  bailor  or  his  servant  the  terms  under  which  he 
wOl  carry  the  goods.     In  other  respects  no  particular  manner  of 
giving  this  notice  is  required ;  it  may  be  done  by  publicly  aflfiTi>g 
it  up  in  large  letters  in  the  carrier's  office,  or  by  putting  it  in  the 
public  papers,  or  the  gazette,  or  in  printed  .hand-bills,  or  by  any 
other  medium  by  which  the  par^  with  whom  he  deals  is  effisc- 
tuaUy  apprized  of  the  terms  upon  which  he  proposes  to  deal  (3). 
Notice  stuck  up  in  the  carrier's  office,  where  the  goods  were  de- 
livered by  a  porter,  is  of  no  avail  to  the  carrier  if  the  porter  did 
not  read  it,  though  in  fact  he  could  read  and  had  seen  the  no- 
tice (4).     So  a  notice  stuck  up  in  the  office  is  insufficient  where 
the  party  cannot  read  (5).     A  notice  in  a  newspaper  is  not 
sufficient  unless  the  carrier  can  prove  that  the  plaintiff  read  the 
paper  and  the  notice  itself;  but  notice  in  the  gazette,  it  is  said,  is 
prima  facie  evidence  of  the  bailor's  having  read  it  (6).     In  all 
these  cases  it  is  a  question  for  a  jury  whether  or  not  the  party 
was  not  made  acquainted  with  the  notice ;  and  where  it  is  highly 
probable  that  the  bailor  must  have  been  acquainted  with  thenotice, 
as  if  he  has^  in  the  usual  course  of  dealing  between  him  and  the 
carrier,  repeatedly  received  such  notices  limiting  tlie  carrier's 
responsibility,  he  will  he  prima  facie  bound  by  the  notice  (?)• 

(1 )  1  Hen.  Bla.  298.     4  East,     279.     2Campb.  108. 

370.     5  Bast,  607.     Aleyn,  93.  (4)  2  Stark.  53.     Holt  C.N. P- 

I  Gow.  C.N.  P..    115.      1  Stark.  645.  note. 

72.  (5)  Id.  279. 

(2)  As  to  this  act  see  ^nte,  371.  (6)  1  Stark.  186. 

(3)  3  Canipb.  27.    2  Stark.  53.  (7)  1  Hen.  Bla.  198. 
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Hie  DOtioe  should  also  be  giren  at  the  time  of  die  delirery  of  the 
goods.  A  notice  stuck  up  at  the  carrier's  office^  situate  at  the 
termini  of  the  joumeji  will  not  be  of  any  avail  to  him  when  the 
goods  are  deliyered  to  him  at  an  intermediate  place  where  no 
notice  is  stuck  up  or  given  (1).  A  notice  once  given  is  always 
operative  till  it  be  withdrawn  (2). 

These  notices  are  generally  construed  as  stricdy  as  possible 
against  the  carrier.  And  where  a  carrier  gave  two  different 
notices^  it  was  held  he  could  only  avail  himself  of  the  one  the 
least  beneficial  to  him  (8).  A  loss  arising  from  the  personal 
default  of  the  earner  is  not  within  the  scope  of  such  notice,  which 
is  meant  to  exempt  the  carrier  from  losses  by  accident  or 
diance  (4).  And  if  the  carrier  misdeliver  a  parcel  he  is  stiU 
liable,  though  notice  be  given  limiting  his  responsibility  from 
losses  (6).  When  a  carrier  can  bring  the  knowledge  of  this 
notice  plainly  and  clearly  to  the  mind  of  die  party  who  deals 
with  him,  he  is  exempted  from  liability,  where  the  goods  are  of 
a  much  larger  value  than,  from  a  knowledge  of  their  bulk  and 
quality,  he  could  possibly  guess  them  to  be ;  but  this  exemption 
does  not  apply  to  goods  the  value  whereof  the  carrier  knows,  or 
from  their  bulk  and  known  quality  the  carrier  has  very  obvious 
means  of  knowing  (6).  The  word  <^  glass,"  &c  written  on  any 
package  is  a  sufficient  notification  for  this  purpose  (7).  A  car- 
rier may  waive  the  ben^t  of  a  nodce  limiting  his  responsibility 
by  an  express  subsequent  promise  to  make  good  the  loss ;  but  a 
promise  by  the  book-keeper  of  a  carrier  to  make  good  such  loss 
is  not  binding  on  the  carrier,  unless  the  book-keeper  be  his  ge- 
neral agent.  (8) 

A  carrier  always  continues  liable  to  answer  for  the  conse- 
quences of  misfeasance  or  gross  negligence  of  himsdf  or  his 
servants,  and  no  express  stipulation  or  notice  will  exempt  him 
from  it,  though  the  bailor  do  not  comply  with  such  notice  (9)« 
It  is  a  question  of  fact  necessarily  depending  on  the  circum-' 
stances  of  each  particular  case,  as  to  what  will  amount  to  this 


(1)  Holt  C.N.  P.  317.  527.     1  Price,  280.    4  Price,  31. 

(2)  2  Maule  k,S.  \.  4  Barn.  &  Aid.  41. 

3)  2  Surk.  255.  (7)  3  Campb.  527. 

4)  5  East,  428.  .  (8)  2  Stark.  181. 

(5)  2  Barn.  &  Aid.  369.  (9)  10  East,  244.    2  Barn.  & 

(6)  16  East,  244.  4  Campb.  40.  AW.  356.     1  Price,  280.   4  Price, 
1  Govv.  C..N.  P.  105.    3  Campb.  31. 
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misfeazance  or  gross  negligence  (1).    The  misdeiivery  (2),  or 
nondelivery  within  a  reasonable  time  (3),  of  a  parcel^  is  a  mis- 
feazance for  which  the  carrier  is  liable^  though  he  give  this 
notice.     So  is  the  sending  a  parcel  by  a  difiPerent  coach  than 
that  directed  by  the  bailor  (4>).     So  is  the  removing  it  into 
another  carriage  (5).     So,  if  goods  are  sent  by  water  to  be  car- 
ried to  a  certain  place,  and  they  are  carried  by  the  carrier  be* 
yond  the  place,  and  are  lost,  the  carrier  will  be  liable,  notwith- 
standing be  limit  his  respoasibility  by  notice  (6).     In  these  ov^es 
the  loss  arises  from  the  wrongful  act  of  the  carrier^  wholly  in- 
consistent  with    the  contract  be  entered  into  to  carry   die 
parcel  (?}•    Where  a  parcel  is  directed  to  a  person  at  a  parti* 
cnlar  place^  and  the  carrier  knows  such  person,  and  he  delivers 
it  to  another  person,  representing  himself  to  be  the  consignee, 
sneh  delivery  is  gross  negligence  on  the  part  of  the  carrier,  and 
he  wiU  be  liable  whether  the  bailor  had  notice  or  not  (8).    And 
so»  if  a  parcel  be  directed  to  be  left  till  called  for,  or  be  directed 
to  a  consignee  at  a  large  towD,  without  the  name  of  any  street, 
and  the  carrier  delivers  it  to  one  who  told  him  that  he  had  been 
sent  for  it  by  a  person  whom  be  did  not  know,  but  who  was  in 
the  street,  the  carrier  wUl  be  chargeable  for  this  as  gross  n^li- 
gence  (9).    A  parcel  having  been  sent  from  Worce^er  to  Lon- 
don, arrived  m  liondon,  and  was  taken  from  the  coach  office  of 
the  defendants  in  a  cart,  under  the  direction  of  one  person  only, 
for  the  purpose  of  delivery,  the  servant  left  the  cart  unprotected 
in  the  street,  while  he  went  to  different  houses  for  the  purpose 
of  delivering  other  packages,  and  the  parcel  was  lost  out  of  the 
cart :  in  an  action  against  the  carrier  for  the  loss,  it  was  held 
that  notwithstanding  the  notice  they  were  liable  (10).    So  where 
the  carrier  received  a  cask  of  brandy,  which  leaked  in  the  course 
of  the  journey,  the  waggoner  was  informed  of  it,  but  took  no 
step  to  prevent  the  leakage,  and  a  considerable  quantity  of  the 
brandy  was  lost,  it  was  held  the  carrier  was  liable  for  gross  neg- 

(1)  Holt,  C.N. P.  643.  &  PuL  16.     1  Campb.  451. 

(2)  Peake,  C.  N.  P.  49.  4  T.  R.        (4)  5  Barn.  &  Aid.  342. 
260.    5  Burr.  2825.     2  Bam.  &         (5)  5  Bam.  &  Aid.  53. 

Aid.  356.    703.      4  Price,    31.  (6)  8  T.  R.  531.    4  Price,  31. 

3  Brod.  &  B.  181.  (7)  See  5  East,  428. 

(3)  5  T.  R.  389.    3  Wils.  429.  (8)  3  Brod.  &  B.  \77. 
2  Bla.  Rep.    916.       Allen,    93.  (9)  2  Barn.  &  Aid.  356. 
Owen,  57.    2  Esp.  693.    5  Esp.  (10)  2  Moore,  18.  Holt  C.N.P. 
41.  Peake,  C.N.  P.  140.     1  Bos.  643, 
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ligencei  notwithstanding  a  notice  was  given  by  bim(l).  The 
leaving  of  a  coach  improperly  guarded,  for  half  an  hoar,  in  the 
middle  of  a  street  in  the  night,  and  during  which  time  a  parcel 
is  stolen,  is  a  degree  of  gross  negligence  for  which  the  carriers 
would  be  liable  (2).  It  is  a  question  to  be  left  to  a  jury  whether 
the  bailor,  by  concealing  the  fact  of  a  parcel  being  of  great  value, 
does  not  thereby  commit  a  fraud,  or  such  a  deceit  upon  the 
carriers  as  to  exclude  them  from  responsibility,  even  for  more 
than  ordinary  negligence,  where  a  notice  has  been  given  by  the 
carrier,  that  he  would  not  be  answerable  for  parcels  of  value, 
unless  entered  and  paid  for  as  such,  and  the  bailor  does  not 
enter  or  pay  for  them  as  such.  (3) 

A  carrier's  liabiliQr  commences  from  the  time  the  goods  are 
actually  delivered  to  him  in  the  character  of  a  carrier  (4). 
Where  the  goods  are  left  for  a  carrier  in  an  inn-yard  or  ware- 
house at  which  other  carriers  put  up,  it  will  not  be  considered 
a  delivery  so  as  to  charge  him,  without  a  special  notice  of  their 
being  so  delivered,  or  some  previous  instructions  to  that 
effect  (5).  If  goods  be  delivered  to  a  party  who  might  be  con* 
sidered  under  the  circumstances  of  the  bailment  either  a  ware- 
houseman or  a  carrier,  he  must  be  sued  accordingly  in  his  proper 
character  {€)•  In  order  to  charge  a  carrier,  the  goods  should 
be  delivered  either  to  himself  or  his  authorized  agent.  Porters 
and  warehouse  receivers,  &c.  though  they  receive  a  separate 
charge  for  their  trouble^  are  the  carriers  servants  (7).  The  de- 
livery of  a  parcel  to  the  driver  of  a  stage  coach  to  be  carried  in 
the  character  of  a  servant,  and  not  on  his  own  personal  account, 
is  a  sufficient  delivery  to  render  the  master  liable  (8).  If  the 
owners  of  a  ship  have  chartered  it  to  a  third  person,  the  captain 
must  for  that  voyage  be  taken  to  be  the  agent  of  the  latter  for 
goods  delivered  to  him  (9),  and  the  owners  cannot,  kac  vice,  be 
made  liable  for  his  acts ;  but  where  goods  seht  to  a  wharfinger 
are  by  him  delivered  to  and  received  by  the  mate  of  the  ship,  it 
will  be  a  good  delivery  to  charge  the  shipowners,  though  the 

(1)  16  East,  247.  which  a  person  is  to  be  considered 

(2)  4  Bam.  &  Aid.  21.  warehouseman,  wharfinger,  orcar- 

(3)  4  B.  &  A.  21.  Holt,  C.N.P.  rier,  see  4  T.  R.  581 .  6  T.  R  389. 
643.  2  Stark.  72. 

(4)  4  Esp.  262.     5  Esp.  43.  (7)  5  T.  R.  389. 

(5)  1  Lord  Ray.  46.     3  Camp.         (8)  2  Stark.  82. 
414.  (9)  3  Esp.  27. 

(6)  2  Slark.  461.  As  to  cases  in 
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goods  are  lost  before  actually  placed  on  board.  By  such  de- 
livery the  wharfinger's  responsibility  being  determined,  the 
obligation  of  the  owner  eo  instanti  arises  ( 1  )•  Where  the  carriage 
is  by  means  of  the  post  ofiice^  it  will  not  be  a  sufficient  delivery  to 
make  the  consignee  liable  for  the  loss,  if  the  letter  was  only  given 
'  to  a  bellman ;  but  it  is  otherwise  of  a  servant  usually  employed 
by  a  carrier  to  receive  or  fetch  goods  to  be  carried.  (2) 

A  carrier's  liability  ceases  when  he  vests  the  property  com- 
mitted to  his  charge  in  the  hands  of  the  consignee  or  his  agents 
by  actual  delivery,  or  when  the  property  is  resumed  by  the 
consignor,  in  pursuance  of  his  right  of  stopping  them  in  transitu. 
It  is  the  carrier's  duty  always  to  deliver  the  goods,  and  even  if  it 
were  not  so,  he  would  be  bound  by  any  general  course  of  trade 
to  give  notice  to  the  consignee  of  the  arrival  of  the  goods  (3) ; 
and  we  have  before  seen  that  he  would  be  liable  for  a  non- 
delivery  (4).  The  leaving  goods  at  an  inn  is  not  a  sufficient  de- 
livery (S).  The  known  usage  of  a  hoyman  to  ply  to  a  particular 
wharf,  will  not  exempt  him  from  this  obligation,  nor  will  the 
delivery  of  tlie  goods  at  that  wharf  be  a  discharge  of  his  duty  (6). 
So  where  common  carriers  from  A.  to  B.  charged  and  received 
for  cartage  of  goods  to  the  consignee's  house  at  B.  from  a  ware- 
house there,  where  th^  usually  unloaded,  but  which  did  not 
belong  to  them,  it  was  held  their  liability  did  not  cease  on  the 
arrival  of  the  goods  at  the  warehouse,  though  they  allowed  all 
the  profits  of  the  cartage  to  another  person,  and  that  circum- 
stance was  known  to  the  consignee  (7).  The  rule  in  these  cases, 
to  decide  upon  the  determination  of  a  carrier's  liability,  is  always 
to  consider  whether  any  thing  remains  to  be  done  by  the  carrier 
in  his  character  of  carrier ;  if  nothing  remains  to  be  done,  his 
liability  as  such  ceases.  The  usual  liability  of  a  carrier  may  in 
some  degree  be  limited  by  usage,  or  by  a  special  contract  entered 


(1)  5  £sp.  41.    Jeremy,  62. 

(2)  Peake,  C.N.  P.  186. 

(3)  3Wils.429.  2Bla.R.916. 

(4)  Ante.  370.379. 

(5)  Selwyn,  N  .P.  tiu  Carriers. 
(6;  2  Esp.  693.     5  Esp.  41. 

This  rule  can  only  extend  to  cases 
where  hoymen  are  common  ear- 
ners, and  not  acting  under  terms 
of  a  bill  of  lading,  where  the  place 
of  delivery   is    more  particularly 


specified.  Thus,  in  the  case  of 
goods  brought  by  ships  from 
foreign  countries,  the  bill  of  lading 
is  merely  a  special  undertaking  to 
carry  from  port  to  port ;  accord- 
ing therefore  to .  the  established 
course  of  trade,  a  delivery  on  the 
usual  wharf  is  such  a  delivery  as 
will  discharge  the  owners.  Jeremy, 
66.  5  T.  R.  389. 
(7)  5T.R.  389.     1  Price.  32at 
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into  between  him  and  the  owner  of  the  goods  y  and  where  A^  B^ 
C,  and  D^  being  in  partnership  as  carriers,  entered  into  an 
agreement  with  S.  and  Co.,  to  carry  goods  for  them  from  Lon- 
don to  Frome,  where  they  should  be  deposited  in  the  ware- 
bouse  of  A^  the  resident  partner,  till  S.  and  Co.  should  be  ready 
to  receive  them  into  their  own.  The  goods  having  been  forwarded, 
were,  after  they  had  been  deposited  in  A«'s  warehouse,  destroyed  * 
there  by  fire.  It  was  held  that  the  liability  of  A.,  B.,  C.«  and  D. 
as  carriers  ceased  on  the  arrival  of  the  goods  at  Frome,  and 
that  when  they  were  deposited  in  A.'s  warehouse,  they  could 
only  be  considered  as  warehousemen  (1).  So  where  a  consignee, 
having  no  warehouse  of  his  own,  directs  the  carrier  to  let  them 
remain  in  his  waggon  office  until  the  consignee  removes  them, 
in  such  case  the  carrier's  liability  ceases  on  the  arrival  of  the 
goods  at  the  waggcm  office  (2);  and  where  a  common  carrier 
between  A.  and  B.,  employed  to  carry  goods  from  A.  to  B.  to 
be  forwarded  to  C,  carried  them  to  B.,  and  there  put  them  in 
his  warehouse,  in  which  they  were  destroyed  by  an  accidental 
fire,  before  he  had  an  opportunity  of  forwarding  them*  he  was 
held  not  answerable  for  the  loss  (3).  In  the  river  Thames,  the 
liability  of  the  master,  by  the  custom,  continues  whilst  the  goods 
are  delivering  into  a  lighter  sent  by  the  consignee  to  receive 
them,  until  the  loading  is  completed  (4).  Where  the  shipowner 
or  master  cannot  deliver  the  goods,  from  their  being  wrongfully 
detained  by  revenue  officers,  his  liability  nevertheless  continues, 
inasmuch  as  he  has  a  remedy  over  against  the  officers  for  such 
illegal  detention.  (5) 

A  common  carrier  is  always,  unless  there  be  an  express  agree- 
ment to  the  contrary,  entitled  to  a  reward  for  his  care  and 
trouble.  In  some  cases,  his  reward  is  regulated  by  the  legisla- 
ture, and  in  others,  by  a  special  stipulation  between  the  parties ; 
and  even  if  there  were  no  legislative  provision  or  express  agree- 
ment, he  could  not  claim  more  than  is  reasonable  for  his 
trouble  (6).  By  the  sUtute  2  and  S  W.  &  M.  c.  12.  s.  24.,  which 
may  be  considered  as  still  in  force  (7)9  after  reciting  that  divers 

(1)2  Moore  Rep.  500.,  and  see        (5;  1  Camp.  451 . 
1  T.  tt.  27.  (C)  3  Taunt.  264. ;  see  Cro.  Jac. 

(2)  1  Moore,  526.  262.     2  Show.  81.  129. 

(3)  4T.R.581.;  butseeST.R.  (7)  See  Mr.  Jeremy  s  observs- 
389.     1  Stark.  72.  tions  on  this  point,  (Migell2.     6 

(4)  Peake,  C.  N.  P.  1 40.  1  Bos.  T.  R.  1 7.     3  Taunt.  264. 
&P.  16. 
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waggoners  and  other  carriers^  by  combination  among  themselves 
have  raised  the  prices  of  carriage  of  goods  in  many  places  to 
excessive  rates,  to  the  great  injury  of  trade;  be  it  therefore 
enacted  by  the  authority  aforesaid,  that  the  justices  of  the  peace 
of  every  county  and  other  place  within  the  realm  of  England^ 
or  dominion  of  Wales,  shall  have  power  and  authority,  and  are 
hereby  enjoined  and  required,  at  their  next  respective  quarter 
or  general  sessions  after  Easter-day,  yearly  to  assess  and  rate  the 
prices  of  all  land-carriage  of  goods  whatsoever,  to  be  brought 
into  any  place  or  places  within  their  respective  limits  and  juris- 
dictions, by  any  common  waggoner  or  carrier,  and  the  rates  and 
assessments  so  made  to  certify  to  the  several  mayors  and  other 
chief  officers  of  each  respective  market  town,  within  the  limits 
and  jurisdictions  of  such  justices  of  the  peace,  to  be  himg  up  in 
some  public  place  in  every  such  market  town,  to  which  all  per- 
sons may  resort  for  information ;  and  that  no  such  common 
waggoner  or  carrier  shall  take  for  carriage  of  such  goods  and 
merchandizes  above  the  rates  and  prices  so  set,  upon  pain  to 
forfeit  for  every  such  offence  the  sum  of  five  pounds,  to  be  levied 
by  distress  and  sale  of  his  and  their  goods,  by  warrant  of  any 
two  justices  of  the  peace  where  such  waggoner  or  carrier  shall 
reside  in  manner  aforesaid,  to  the  use  of  the  party  aggrieved  ( 1  )• 
The  rates  for  the  carriage  of  goods,  &c.  to  be  taken  by  common  Porterage  sets. 
carriers,  innkeepers,  and  other  persons,  within  the  cities  of  Lon- 
don and  Westminster,  the  borough  of  Southwark,  and  places 
adjacent,  are  regulated  by  the  39th  Geo.  S.  c.  58.  (2).     The 


(1)  ThouKh  DO  rate  be  fixed  by 
order  of  sessions,  the  price  of  car- 
riage cannot  be  more  than  is  rea- 
sonable, 3  Taunt.  264.  - 

(2)  Bv  the  first  section  of  this 
statute.  It  is  enacted,  that  from  and 
after  the  5th  July  1799,  no  inn- 
keeper, warehousekeeper,  or  other 
person  to  whom  any  box,  parcel, 
&c.,  or  other  thing  whatsoever  not 
exceeding  56lbs.  weight  is  brought 
by  any  stage,  wa^on,  or  cart,  or 
any  public  stage  coach  or  carriage, 
or  any  porter  or  other  person  em- 
ployed by  such  innkeeper,  &c.  in 
the  porterage  or  delivery  of  any  such 
box,  &c.  within  the  cities  of  Lon- 
don and  Westminster,  and  the 
borough  of  Southwark,   and  the 


suburbs  and  liberties  thereof  re- 
spectively, and  other  parts  conti- 
guous thereto,  not  exceeding  the 
distance  of  half  a  mile  fi-om  the  end 
of  the  carriage  pavement  in  the  se- 
veral streets  and  places  within  the 
said  cities,  ^c.  shall  ask  or  demand, 
or  receive  or  take  in  respect  of  such 
porterage  or  delivery,  any  greater 
rate  or  price  than  the  several  rates 
or  prices  herein-after  mentioned ; 
that  is  to  say :  For  any  distance  not 
exceeding  a  quarter  of  a  mile,  3d. : 
For  any  greater  distance  than  a 
quarter  of  a  mile,  but  not  exceeding 
half  a  mile,  4d. :  For  any  greater 
distance  than  half  a  mile,  but  not 
exceeding  one  mile,  6d, :  For  any 
greater  distance  than  one  mile»  but 
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rights  oFIien  of  a  common  carrier,  for  the  price  of  the  carriage 
of  goods,  will  be  hereafter  considered. 


or  other 
canriert. 


Such  are  the  duties  and  rights  of  common  carriers;  we  will 
now  consider  those  of  special  carriers,  or  in  other  words,  those 


not  exceeding  one  mile  and  a  half, 
Bd. :  For  any  greater  distance  than 
one  mile  and  a  half,  but  not  ex- 
ceeding two  miles,  lOd. ;  and  so  in 
like  manner  the  additional  sum  of 
3rf.  for  every  further  distance  not 
exceeding  half  a  mile.  The  second 
section  enacts,  that  if  any  porter  or 
other  person  employed  in  the  por- 
terage or  delivery  of  such  boxes* 
&c.  as  aforesaid,  shall  ask  or  de- 
mand, or  receive  or  take,  of  and  from 
any  person  or  persons,  in  respect 
of  such  porterage  or  deiiver\',  any 
greater  sum  or  sums  than  the  rates 
or  prices  herein-before  fixed  in  that 
behalf,  such  porter,  &c.  shall  for- 
feit a  sum  not  exceeding  20j.  nor 
less  than  bs.  By  the  third  section 
it  is  enacted,  that  before  any  such 
box,  &c.  is  sent  from  the  place  to 
which  the  same  is  brought  or  con- 
veyed, there  shall  be  made  out  and 
given  to  the  porter  or  other  person 
employed  in  the  delivery  thereof  a 
card  or  ticket,  whereon  shall  be 
distinctly  printed,  written,  or 
marked  the  name  and  description 
of  the  place  from  whence  the  same 
is  sent,  and  the  sum  due  for  the 
carriage  thereof;  and  also  the  sum 
due  for  the  porterage  or  delivery 
thereof,  according  to  the  rates  and 
prices  aforesaid  ;  and  the  christian 
name  and  surname  of  the  porter 
or  other  person  employed  in  such 
delivery,  which  cara  or  ticket  shall 
be  delivered  by  the  porter  or  other 
person  employed  as  aforesaid,  at 
the  same  time,  and  together  with 
such  box,  &c. ;  and  if  any  such  box, 
&c.  shall  be  sent  from  any  place, 
without  such  card  orticket  as  afore- 
said, every  such  person  shall  for 
every  such  offence  forfeit  and  pay 
any  sym  not  exceeding  40«.  nor 

16 


less  than  5s. ;  and  any  porter  or 
other  person  employed  in  the  de- 
livery of  any  such  box,  &c.,  who 
shall  not  at  the  time  of  such  deli- 
very leave  therewith  such  card  or 
ticket  as  aforesaid,  or  who  shaH 
wilfully  alter,  obliterate,  or  deface 
any  thing  written  or  expressed 
thereon,  shall  for  every  such  of- 
fence forfeit  and  pay  the  sum  of 
40«. ;  and  if  any  such  porter  or 
other  person  shall,  upon  the  deli- 
very of  such  box,  &c.  ask  or  de- 
mand or  take  or  receive  any  larger 
sum  for  the  carriage  of  such  article 
than  is  written  or  expressed  as 
aforesaid,  every  ^uch  porter  or  other 
person  shall,  for  every  such  offence, 
forfeit  and  pay.  the  sum  of  20s. 
The  sixth  section  enacts,,  that  every 
such  box,  &c.  brought  to  such  place 
as  aforesaid,  which  shall  be  directed 
to  be  left  till  called  for,  shall,  upon 
the  demand  of  the  person  properly 
authorized  to  receive  the  same»  be 
delivered  to  such  person,  without 
any  charge  or  demand  whatsoever, 
other  than  what  is  justly  due  for 
the  carriage  thereof,  and  the  addi- 
tional sum  of  2d.  for  the  warehouse 
room  thereof ;  and  if  the  same  be 
not  delivered  to  such  person,  upon 
such  demand,  or  any  charge,  other 
than  as  aforesaid,  be  made  or  re- 
ceived in  respect  thereof,  every 
innkeeper,  warehousekeeper,  or 
other  person,  to  whose  inn,  ware- 
house, or  other  place  such  box  or 
other  article  shall  be  broi^ht  as 
aforesaid,  shall  forfeit  and  pay  for 
every  such  offence  or  overcharge 
any  sum  not  exceeding  20«.  nor 
less  than  10«.  By  the  seventh 
section  it  is  enacted,  that  if  such 
box,  &c.,  so  directed  to  be  left  tiH 
called  for,  be  not  sent  for  from  suoh 
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who  do  not  earry  gooda  for  all  persons  indifferently^  or  who, 
though  common  carriers  in  other  respects,  yet  by  a  special  un- 
dertaking and  agreement  between  them  and  the  owner  of  the 
goods,  waive  their  comm(Mi  law  liability.   A  common  carrier*  as 


place  before  the  end  of  one  week 
after  the  same  is  brought  to  such 
inn,  warehouse,  or  other  place,  it 
shall  be  btwiiil  to  and  for  such  inn- 
keeper, warehouse-keeper,  or  other 
person,  to  charge  and  receive  the 
lurther  sum  of  one  penny  for  the 
warehouse  room  thereof,  and  so  in 
like  znanner,  if  the  same  be  not 
tent  for  before  the  end  of  the  se- 
cond or  any  subsequent  week,  to 
diarge  the  further   sum  of   one 
penny  weekly.    The  eighth  section 
€Qacts»  that  if  any  such  box  brought 
to  such  place  as  aforesaid,  which  is 
not  directed  to  be  left  till  called 
for,  shall,  before  the  same  is  sent 
for  delivery  from    such  place,  be 
demanded  by  any  person  properly 
authorized  to  receive  the  same, 
•udi  box,  basket,  or  other  article, 
shall   be    thereupon  delivered  to 
such  person    so    demanding  the 
taaae ;  and  it  shall  in  such  case  be 
lawful  to  and  for  such  innkeeper, 
warehouse-keeper,  or  other  per- 
son, to  charge  and  take  the  sum 
justly  due  for  the  carriage  thereof, 
and  idso  the  sum  of  two-pence  for 
the  warehouse  room  thereof;  but 
if  the  same  be  not  delivered  to  such 
person  upon  such  demand  or  any 
charge  other  than  as  aforesaid  be 
made  or  received  in  respect  thereof, 
every  innkeeper,  warehouse-keep- 
er, or  other  person,  to  whose  inn, 
wuehouse,   or  other  place,  such 
box^  basket,  or  other  article  shall 
be  brought  as  aforesaid,  shall  for- 
feit and  pay  for  eveiy  such  offence 
any  sum*  not  exceeding  20^.  nor 
lesB  than  iO«.    The  ninth  section 
enacts,  that  upon  complaint  made 
of  any  non-delivery,  neglect,  mis- 
conduct, or  misbehaviour  in  such 
employment,  to  any  justice  of  the 
peace  within  whose  jurbdietion  the 
cfience  has  been  committed,  or  the 
vou  III.  c 


offender  shall  be  or  reside,  it  shall 
and  may  be  lawiVd  to  and  for  such 
justice  of  the  peace  to  ^rant  a  war- 
rant to  bring  before  him  the  per- 
son against  whom  such  complaint 
shall  be  made,  and  upon  proof 
made  upon  oath  (which  oath  such 
justice  is  hereby  empowered  to 
administer),  of  any  such  non-deli- 
very, neglect,  misconduct,  or  mis- 
behaviour of  such  porter  or  other 
person,  to  impose  a  fine  or  penalty 
upon  such  porter  or  other  person^ 
not  exceeding  the  sum  of  20«. 
nor  less  than^«.  The  tenth  sec- 
tion enacts,  that  if  any  person  to 
whom  any  such  box,  &c.  shall  be 
directed,  shall,  upon  the  delivery 
thereof,  neglect  or  refuse  to  pay  to 
the  porter  or  other  person  em- 
ployed to  deliver  the  same,  the 
money  justly  due  for  the  carriage 
thereof,  and  also  due  for  the  por- 
terage or  delivery  thereof,  accord- 
ing to  the  rates  aforesaid,  or  for 
the  warehouse  room  thereof,  as 
the  case  may  be,  it  shall  and  may 
be  lawful  to  and  for  any  justice  of 
the  peace,  within  whose  jurisdic- 
tion such  neglect  or  refusal  shall 
be  made,  or  the  person  charp;ed 
with  such  offence  shall  reside, 
upon  complaint  thereof  made,  to 
grant  a  warrant  to  bring  before 
aim  the  person  against  whom  such 
complaint  shall  be  madci  and  upon 
proof  thereof  made  upon  ofith, 
(which  oath  such  justice  b  hereby 
empowered  to  administer),  to 
award  reasonable  satisfaction  to  the 
party  grieved  for  his  dama^  and 
costs,  and  for  his  loss  of  time  in 
recovering  the  same ;  and  on  non- 
payment of  the  sum  so  award- 
ed, by  warrant  under  his  hand  and 
seal,  to  levy  the  same  by  distress 
and  sale  of  the  goods  and  chattels 
of  \;he  offender,  rendering  to  such 
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we  have  before  seen,  is  by  the  common  law  compellable  to  un- 
dertake the  carriage  of  the  goods,  &c.  of  all  persons  indiscrimi- 
nately, and  is  in  general  responsible  for  injuries  arising  from  acts 
against  which  he  could  not  provide ;  but  this  is  not  so  with  a  person 
who  carries  goods  only  for  particular  individuals^  and  who  is' 
only  liable  as  a  common  mandatory  in  the  above  second  species 
of  bailment  (1).  The  observations  therefore  under  that  species 
of  bailment  will  be  here  applicable.  A  special  carrier  may,  as  in 
the  case  of  a  mandatory  as  well  as  a  depositary,  bind  himself 
by  a  special  agreement  to  be  answerable  even  for  casualties,  but 
he  is  always  liable  for  gross  neglect. 


It  is  the  common  practice  of  shipowners  and  others,  who,  as 
we  have  before  seen,  are  common  carriers,  and  liable  as  such^  to 
protect  themselves  from  this  liability,  by  entering  into  some 
special  agreeement  with  the  owner  of  iJie  goods  for  their  convey- 
ance. This  agreement  with  the  owners  of  vessels  is  usually 
under  the  form  of  a  charterparty  of  affreightment,  or  bill  of 
ladings  which  will  be  considered  in  the  following  chapter. 


offender  the  overplus  of  such  dis- 
tress, if  any  there  be,  after  deduct- 
ing the  charges  of  making  the 
same.  Eleventh,  that  no  person 
shall  be  prosecuted  for  any  offence 
against  this  act,  unless  information 
Gfsuch  otTence  be  given  to  a  jus- 
tice of  the  peace  within  fourteen 
days  next  after  the  commission  of 
•uch^ffence.  Twelfth,  that  nothing 


in  this  act  contained  shall  e^ctend  or 
be  construed  to  extend  to  authorize 
the  employment  of  any  porter  or 
other  person  in  the  porterage  or 
delivery  of  parcels  within  the  city 
of  London,  contrarv  to  the  laws 
and  usages  of  the  said  city. 

(1)  Ante,  358.  See  2  Lord  Raym, 
909. 


Ch.9.]  C    S8l    ) 


CHAP.    IX. 

Of  Charterparties,  Bills  qf  Lading,  Freight^  Passage 
Money,  Demurrage,  Primage,  Privilege,  and  Average. 

JJAVING  completed  our  inquiries  into  the  various  prin- 
ciples and  decisions  relating  to  the  contracts  between  the 
manufacturer,  the  vendor^  and  the  purchaser,  and  bailees  of 
diflferent  descriptions,  it  next  occurs,  in  the  natural  order  of 
this  work,  to  consider  those  parts  of  our  mercantile  laws  which' 
relate  to  the  conveyance  of  the  commodity  from  the  vendor  to 
the  purchaser,  and  the  insurance  of  it  from  loss  during  its 
passage.  Under  the  first  of  these  heads,  we  shall  have  to  con* 
stder  one  of  the  description  of  bailments  before  alluded  to,  viz. 
carriers  by  water,  and  the  law  relating  to  charterparties,  bills  qf 
l<^ng,Jr eight,  passage  money,  demurrage,  primage,  privilege,  and 
average. 

li  sometimes  happens,  that  the  purchaser  brings  home  the  i,  of  cham 
commodity  himself;  but  it  is  much  more  usual,  particularly  in  P"^«s(i> 
fiireign  commerce,  to  employ  a  third  person  for  this  purpose. 

A  merchant  whoj^has  purchased  commodities,  and  who  usually 
confines  his  capital  and  attention  to  wholesale  trade,  seldom  has 
a  bhip  of  his  own  at  command  to  bring  home  the  goods  which  he 
has  purchased.  He  therefore  resorts  to  some  person  who  has  em- 
ployed his  capital  and  attention  peculiarly  in  the  car  rying  trade.  (2) 
If  the  quantity  of  the  commodities  purchased  be  very  consider- 
able, or  the  merchant  is  desirous  of  making  a  speculative  voyage  to 
foreign  parts,  to  purchase  various  commodities  in  one  or  more 
ports,  he  then  hires  an  entire  ship ;  if,  on  the  other  hand,  the 
commodity  is  not  sufficient  to  occupy  an  entire  ship  in  general, 
he  merely  contracts  with  the  shipowner  to  carry  the  particular 
commodity  to  tlie  port  of  destination.  In  the  first  case,  it  is 
usual  to  enter  into  a  formal  contract  for  the  hiring  of  the  entire 
ship  for  some  certain  voyage,  or  for  a  limited  period,  and  this 

(1 )  See,  as  to  charterparties  in     p.  1. ;  and  Mr.  Lawes's  Treatise  on 
general,  the  present  Lord  Chief    Charterparties,  per  totum. 
Justice  Abbott's  Treatise  on  the        (2)  As  to  this  separate  depart- 
SQbject  of  Shipping   in  general,    meut  of  trade  in  general,  see  ante, 
p.  183,  &c. ;  also  Mr,.Hok'8,  vol.  2.     1  vol.  7,8. 
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contract  is  usually  termed  a  charterparty,  and  the  ship  is  termed 
a  chartered  ship ;  in  the  latter  instance,  where  the  entire  ship  is 
not  hired,  she  is  termed  a  general  ship :  and  it  is  not  then 
usual  for  the  merchant  to  sign  any  contract^  but  the  captain 
of  the  vessel  usually,  and  in  particular  in  the  course  of 
foreign  trade,  signs  an  acknowledgement  of  having  received  the 
goods  on  board  the  ship,  with  a  stipulation  that  the  goods  shall 
be  safely  carried,  and  which  contract  is  called  a  bill  of  lading. 
We  will  firrt  consider  the  law  relative  to  charterparties, 

^^}^^l^^^        A  ckarterparty  of  affreightment  (from  charia  partita)  {l\  may 

be  defined  to  be  an  agreement  in  writing  under  seal,  or  other- 
wise^ between  the  owner  or  the  master  of  a  ship,  and  the  hirer 
or  the  owner  of  goods,  by  which  the  owner  or  master  of  the  ship 
agrees  to  let  the  same,  or  the  principal  part  thereof,  (though  gene- 
rally the  whole  ship)  to  the  hirer  or  owner  of  goods,  for  the  con- 
veyance of  them  to  some  destined  place  or  places,  such  owner  of 
the  goods  paying  freight.  This  instrument  may  be  entered  into 
by  any  agent  sufiiciently  authorized  on  behalf  of  the  owners  of 
the  ship,  or  the  owners  of  the  goods.  Generally  this  charter- 
party  is  under  seal,  in  which  case  the  remedy  thereon  is  debt  or 
covenant  (2).  But  sometimes  a  printed  or  written  instrument  13 
signed,  called  a  memorandum  ofcharterpartyy  and  not  under  seal, 
which,  if  a  formal  charterparty  is  not  afterwards  executed,  will  be 
binding  on  the  parties  (3).  The  stamp  in  either  case,  whether 
the  contract  be  under  seal  or  not,  is  the  same  (4).  The  master  of 
the  ship  may  be  considered  as  a  sufficient  agent  for  this  purposo 
to  bind  the  owners  if  the  charterparty  be  not  under  seal ;  but  if 
he  execute  one  under  seal,  without  being  authorized  by  deed  or 
letter  of  attorney  under  seal,  he  will  be  personally  responsible, 
and  even  if  he  be  authorized  to  do  so  by  deed,  and  he  do  not  ex- 
press in  tlie  face  of  the  charterparty  that  he  acts  and  executes 
the  same  as  agent,  he  will  be  personally  responsible  (5).  When 
the  ship  is  chartered  by  several  owners  to  several  persons,  tlie 
charterparty  should  be  executed  by  each,  or  they  will  not  be 
liable  to  an  action  for  nonperformance  of  the  stipulations ;  and 
though  we  have  seen,  for  various  mercantile  purposes,  one  part- 
ner may  bind  his  copartner  by  signing  his  name  to  an  instnv- 

(1)  Co.  Lit.  229.  (4)  55  Geo.  3.  c.  184.  Sdied« 

(2)  Alley  V.  Parish,  1  New  Rep.  part  1.  tit.  Charterparty. 
104.  (5)  7  T.  R.  207.     2  East,  142, 

(3)  See  form  of  one,  13  East,  1  New  Rep.  104.  ante.  211. 
343.  and  post,  4  vol. 
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meat  not  under  seal,  it  is  otherwise  with  respect  to  instruments 
under  seal  (1)^  unless  authorized  by  an  instrument  of  as  high 
a  nature. 

No  precise  form  of  words  or  stipulations  are  requisite  in  a  Form  and  pro* 
charCerpartyi  though  for  the  most  part  the  chartered  companies  ter^y.  ^ 
and  the  public  boards  and  merchants  use  particular  forms ;  and 
e?en  these  must  in  many  cases  be  necessarily  varied  to  suit  the 
intention  of  the  parties  (2).  The  charterparty  should  commence 
by  naming  the  parties  between  whom  it  is  made  (3),  and  de- 
scribing the  owners  as  such.  It  is  usual  to  mention  the  burthen 
of  the  ship^  in  order  to  shew  what  quantity  of  cargo  it  will  take 
within  the  meaning  of  a  full  and  complete  cargo  (4*)«  A  mistake 
in  the  amount  of  the  burthen  may,  in  some  cases,  be  prejudicial 
to  one  party  or  the  other,  and  especially  to  the  owner  if  he  cove* 
nont  to  load  a  cargo  equivalent  to  the  burthen  as  described  in 
the  charterparty,  or  if  from  circumstances  it  can  be  made  appear 
to  be  a  wilflil  misrepresentation  (5).  The  situation  of  the  vessel 
at  the  time  of  entering  into  the  charterparty  is  usually  described. 
It  then  proceeds  to  let  the  vessel  or  part  of  it  to  the  merchant  for 
the  voyage  or  voyages,  and  to  specify  the  freight  either  in  a 
gross  sum  for  the  whole  voyage,  or  n  particular  sum  for  every 
month  or  week  of  the  ship's  employment,  or  at  so  much  per  ton, 
cask  or  bale  of  goods,  and  so  in  proportion  for  a  less  quantity  (6)* 
The  deed  then  stipulates  on  the  part  of  the  owner  or  master,  that 
the  ship  shall  be  seaworthy,  and  in  a  condition  to  carry  the 

(1)  Ante,  239.  Cooker  v.  Child,  be  made  between  parties,  but  runs 
2  Lev.  74.  Gilly  v.  Copley,  3  Lev.  thus.  This  charterparty  indented 
138.  witnesseth,  that  C,  master  of  the 

(2)  A  variety  of  forms  of  char-  sliip  W.,  with  consent  of  A.  andfir., 
ieipanies»  post,  4  vol.  the  owners  thereof,  lets  the  ship  to 

(3)  If  a  charterparty  is  expressed  freight  to  E.  and  F.,  and  the  in- 
to be  made  between  certain  par-  strunient  contains  covenants  by 
ties,  as  between  A.  and  B.,  own-  E.  and  F.  to  and  with  A.  and  B.,  in 
en  of  a  ship,  whereof  C.  is  master,  this  case  A.  and  B.  may  bring  an 
of  the  one  part,  and  D.  and  E.  of  action  upon  the  covenants. 

the  other  part,  and  purports  to         (4)  This  was  absolutely  neccs- 

contain  covenants  with  C,  never-  sary  by  a  French  ordinance,  see 

tbeless  C.  cannot  bring  an  action  Molloy,  b.  2.  ch.  4.  s.  8. 
inbb  name   upon  the  covenants        (5)  See    2  Bam.  &  Aid.  421. 

expressed  to  be  made  with  him,  2  Stark.  452.  Abbott  on  Shipping, 

nor  give  a  release  of  them,  even  188. 

though  he  seals  and  delivers  the         (6)  As  to  the  necessity  of  this, 

htttTument,  (2  Inst.  673.)  ;  but  if  see  2  Lev.  124. 
thecharterinirty  is  not  expressed  to 
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goods,  and  shall  be  provided  with  all  necessaries  for  the  intended 
voyage,  both  on  departure  and  in  the  course  of  it ;  that  the  vessel 
shall  be  ready  by  an  appointed  day  to  receive  the  cargo,  and 
shall  wait  a  oertaip  number  of  days  to  take  it  in ;  that  the  owner 
will  receive  on  board,  and  stow  in  a  proper  manner,  the  cargo ; 
and  that  afler  having  received  it,  she  shall  sail  upon  the  destined 
voyage  with  the  first  fair  wind,  and  shall  deliver  the  goods 
(certain  perils  and  accidents  excepted)  at  the  destined  port,  to 
the  freighter  or  his  assigns,  in  as  good  condition  as  they  were 
received  on  board.  On  the  part  of  the  freighter^  he  contracts 
to  furnish  a  cargo,  and  to  load  and  unload  the  goods  within 
a  reasonable  time.  The  times  stipulated  for  that  purposes,  com- 
monly called  lay  or  running  days,  are  explicitly  expressed,  as 
well  as  the  times  appointed  for  the  payment  of  the  freight,  and 
the  manner  of  such  payment,  and  the  rate  of  payment  (com- 
monly called  demurrage)  ^er  diem^  in  case  of  the  vessel's  deten* 
tion  beyond  her  lay  or  running  days.  The  deed  then  generally 
concludes  with  a  penal  clause,  binding  the  master  or  owner,  and 
the  ship,  tackle,  and  furniture,  and  sometimes  the  freight^  and 
the  merchant  and  his  goods,  in  a  certain  sum,  to  the  performance 
of  the  several  covenants  in  the  charterparty.  (1) 

But,  although  these  are  the  usual  stipulations  in  a  charts- 
party,  there  is  nothing  to  preclude  the  owner  on  the  one  sid^ 
or  the  merchant  on  the  other,  from  adding  other  q>ecial  con- 
ditions, which  in  all  cases  are  binding  on  the  master  or 
owner.  (2) 

Such  are  the  usual  terms  and  contents  of  a  charterparty :  we 
will,  in  the  next  place,  consider  the  conslructkm  and  legal  opera- 
tion of  every  part  of  this  instrument,  except  as  to  the  paynnest 
of  freight  and  demurrage,  which,  from  its  importance,  will  require 
a  separate  inquiry.  n 

Construction  of       The  general  rule  of  law,  adopted  in  the  construction  of  this 

rw»L*^"  ""  ^  ^®^^  ^  ^^^^  mercantile  instruments,  is,  that  the  construction 

shoidd  be  liberal,  agreeable  to  the  real  intention  of  the  parties. 


(H  See  2  Holt  on  Shipping,  8.  see  id.  page  3. 
As  to  this  penal  clause,  see  post,        (2)  See  Beatsoa  v.  Shaak,    3 

4  vol.  page  2.    It  would  in  many  East,  233.  See  UoU  on  Shipping* 

cases  be  better  to  insert  clauses  2  vol.  6. 
for  stipulated  dr  6zed  damages. 
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and  conformable  to  the  usage  of  trade  in  general,  and  of  the 
particular  trade  to  which  the  contract  relates.  (1) 

Though  the  words  of  a  charterparty  may  in  most  cases  re- 
ceive a  liberal  construction,  yet  the  construction  must  not  be 
inconsistent  with  their  plain  and  obvious  meaning;  and  the  courts 
will  not,  in  general,  relieve  against  express  and  positive  stipula- 
tions, though,  per  se,  hard  and  absurd  (2).  A  charterparty^ 
as  in  the  case  of  other  contracts,  cannot  be  varied  in  its  terms 
by  any  additional  facts  or  evidence  (3)-  The  contract  by 
charterparty  is  in  general  reciprocal ;  that  is^  mutually  obliga- 
tory upon  each  party ;  but  nevertheless  the  parties  may,  by  parti- 
cular clauses,  render  it  obligatory  on  one,  and  optional  on  the 
other,  or  in  other  words,  make  the  performance  a  condition 
precedent.  After  stating  the  various  acts  to  be  performed  by 
the  shipowner  or  master,  the  different  engagements  of  the  hirer 
of  the  ship  are  introduced  by  these  words :  **  In  consideration 
whereqff  and  of  every  thing  above-mentioned^  the  freighter  cove- 
naniSf  &c."  In  the  construction  of  the  charterparty,  these 
words  are  not  considered  as  rendering  the  performance  of  every 
previous  stipulation  on  the  part  of  the  shipowner  or  master  a 
condition  precedent ;  and  if  the  voyage  has  been  performed,  the 
owner  may  recover  the  freight,  though  some  of  the  stipulations 
have  not  been  performed  (4).  The  delivery  of  an  outward 
bound  cargo  is  not  in  general  a  condition  precedent  to  the 
providing  a  return  cargo ;  and  it  has  been  held^  that  where  the 
covenant  on  the  part  of  the  shipowner  was  to  proceed  to  Naples, 
and  there  to  deliver  the  outward  cargo,  and  having  so  done, 
to  receive  on  board  a  return  cargo,  yet  that  the  delivery  of  the 
outward  cargo  was  not  a  condition  precedent  to  the  providing  of 
a  return  cargo  (5).  And  where  by  charterparty  (6)  between  the 
shipowner  and  freighters,  the  shipowner  covenanted  to  take 
on  board  six  pipes  of  brandy  at  Havre,  and  therewith  pro- 
ceed to  Terciera,  and  there  take  on  board  a  complete  cargo  of 
fruit  or  other  goods  as  the  freighters  might  think  fit,  and  pro- 
ceed to  London  or  Bristol  as  might  be  ordered  by  the  freighters, 

(1)  As  to  the  coDStruclion  of  (3)  See  ante,    8  Taunt.   254. 

contracts  in  general,  see  ante^  106.  6  Taunt.  446.  2  Marsh.  1 4 1 .  S.  C. 

2  Bos.  &  P.  164.  2  Ves.  331.  See  (4)  12  East,  389. 

Donaldson  v.  Foster,  post.          '  (5)  3  M.  &  S.  308. 

(2)  See  ante,  3  Burr.  1637.  (6)  8  Taunt  576. 
lE5ip.367.     Abbott,  223. 
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and  there  make  a  right  and  true  delivery  of  Ae  fruit,  &c^  and 
the  freighters  covenant^  to  pay  certain  freight  for  the  fruit  and 
the  brandy^  the  freight  of  brandy,  &c«  to  be  taken  out  in  fruit 
at  Terciera,  and  guaranteed  the  ship  a  full  cargo  home^  it  was 
held  that  the  covenant  to  take  the  brandy  to  Terciera  was  not  a 
condition  precedent,  but  a  distinct  and  independent  covenant, 
and  therefore  the  owner,  in  an  action  of  covenant  on  the  charter- 
party  against  the  freighters  for  not  putting  a  full  cargo  of  fruit 
on  board  at  Terciera,  having  averred  general  performance,  the 
declaration  was  held  good  on  demurrer. 

A  eharterparty,  as  in  the  case  of  other  deeds,  begins  to  take 
eflEect  from  the  day  on  which  it  is  sealed  and  delivered,  and  not 
from  the  day  on  which  it  bears  date,  if  different  from  the  day  of 
the  delivery,  unless  there  be  words  of  reference  to  the  day  of  Ike 
dat€.{l) 

Th«  owiMn  The  usual  covenant,  that  the  ship  shall  be  seaworthy,  and  in  * 

corenaot  te*-  ^  condition  to  cariy  the  goods,  comprehends  every  thing  re- 
lating to  the  ship,  and  therefore  the  owners  must  be  prepared 
with  and  complete  every  thing  to  commence  and  fulfil  the 
voyage  (2) ;  but  even  supposing  the  eharterparty  did  not  con- 
tain this  covenant,  the  owner  of  the  vessel  would  be,  by  common 
law,  as  a  carrier,  bound  to  take  care  that  the  ship  should  be  fit 
to  perform  the  voyage  (S) ;  and  even  though  he  should  give 
notice,  limiting  his  responsibility  from  losses  occasioned  to  any 
cargo  put  on  board  his  vessel,  unless  such  loss  should  arise  from 
want  of  ordmaiy  care,  &c.,  he  would  be  liable  if  his  ship  were 
not  seaworthy  (4).  If  a  ship  have  an  insufficient  bottom,  or  un* 
sound  timbers,  or  is  without  knees  (5),  it  is  not  seaworthy;  but 
to  constitute  a  ship  unseaworthy,  she  must  be  so  at  the  time  of 
her  departure  (6)  s  though  this  unseaworthiness  will  in  most  cases 
be  presumed,  where  the  ship  becomes  leaky  during  the  course  of 
the  voyage  from  no  particular  cause,  and  especially  if  it  becomes 
so  very  shordy  afler  the  commencement  of  the  voyage.  (7) 

Owner's  cove-         A  covenant  by  the  owner,  **  that  the  vessel  should  be  sufH* 
BKeMiy  fbr"**  ^i«»^y  furnished  with  every  thing  necessary  and  needful  for  the 


voyage. 


(1)  Cro.  Jac.  263.    See  4  East,  (4)  5  East,  428. 
477.    3  Lev.  348.  (5)  1  Dow.  32. 

(2)  See  2  Holt  on  Shipping,  77.  (6)  Dougl.  732.      1  Dow.  33(J. 
6  Taunt.  65.      12  East,  381 .      4  2  Holt  on  Shipping,  83. 

Camp.  119.    3  East,  283.  (7)  Park  on  Insurance,  333.    2 

(3)  2  Lord  Raym,  909.  Dow.  23. 
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Toyage  in  question,"  which  was  to  Cagliari  in  Sardinia,  was  held 
to  be  broken  by  not  sending  a  bill  of  health  on  board  (1).  Sof 
the  ship  shoald  be  famished  with  ground  tackling  suflScient  to 
encounter  the  ordinary  perils  of  the  seas  (2),  and  with  good  sails 
to  enable  her  to  proceed  with  expedition  (3) ;  so,  under  this  cove- 
nanty  the  owner  is  bound  to  have  a  sufficient  crew,  and  a  captain 
of  competent  skill  (4) ;  so  he  is  bound  to  have  a  pilot  on  board, 
when  necessary  by  the  usage  of  trade  or  the  laws  of  the  country, 
and  in  case  of  his  neglect  or  refusal  to  take  one,  he  will  be 
liable.  (5) 

If  the  ship  be  not  ready  by  the  appointed  day,  and  the  char-  Owner's  oove- 
tcrcr  has   derived  no  benefit   from  the  charterparty,  he  may  "^lu^ftc/    ^ 
rescind  it  in  toto^  and  procure  another  ship  for  the  conveyance 
of  his  goods;  and  if  he  has  shipped  part  of  his  goods,  he  may 
ship  the  remainder  of  them  on  board  anothet  ship,  and  recover 
damages  against  the  owners.  (6) 

The  manner  in  which  the  owner  is  to  lade  the  cargo  is  for  Owner'tcore- 
the  most  part  regulated  by  the  usage  and  custom  of  the  place  IJfuJin^^Sow!*' 
where  be  is  to  lade  it,  unless  indeed  there  be  any  express  stipu-  insi  &c, 
lation  in  the  charterparty  directing  it  (7) ;  so  the  owner  is  bound 
by  the  charterparty  to  stow*  and  arrange  the  different  articles  of 
which  the  cargo  consists,  in  such  a  manner  that  they  will  not 
be  injured  by  each  other,  or  by  the  motion  or  leakage  of  the 
ship ;  and  even  without  any  covenant  in  the  charterparty  to  stow 
in  a  proper  manner,  the  owner  would  be  bound  by  an  implied 
contract,  and  by  common  law  to  do  so  (8).  He  should  not 
lade  any  part  of  the  goods  on  the  deck  of  the  Vessel,  unless 
the  merchant  consent  to  it.  It  is  in  all  aises  the  duty  of 
the  master  or  owner  to  provide  ropes,  &c.  proper  for  the 
actual  reception  of  the  goods  into  the  ship;  and  if  a  cask 
be  accidentally  staved  in  letting  it  down  into  the  hold  of  the 
ship,  the  master  must  answer  for  the  loss;  the  ship  must  also  be 
famished  with  proper  dummage,  or  pieces  of  wood,  &c  placed 
against  the  sides  and  bottom  of  the  hold,  to  preserve  the  cargo 
from  the  effi^^ts  of  leakage,  according  to  its  nature  and  quality ; 

(1)  Holt,  C.N.  P.  167.  4Canip.  c.  104.    52  Geo.  3.  c.  39.  ante. 
389.     1  Stark.  212.  (6)  Cro.  Cur.  383.     3  Lev.  283. 

(2)  3  Dow.  57.  1  Beawes,  188. 

(3)  1  Camp.  1.  (7)  See  2  Holt  on  Shipping,  86. 

(4)  7  T.  R.  160.      Selw.  N.  P.  5  Esp.  Rep.  41.1  Vent.  190.  238. 
937»  note.  (8)  See  4  Camp.  119.      1  Wil- 

(5)  See  7T.  R.  1 60.   48  Geo.  3.  son,  282. 
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and  care  must  be  taken  by  the  master  (unless  by  usage  or  agree* 
ment  this  business  is  to  be  performed  by  a  person  hired  by  the 
merchant)  so  to  stow  and  arrange  diiFerent  articles,  of  which  the 
cargo  consists,  that  they  may  not  be  injured  by  each  other,  or 
by  the  motion  or  leakage  of  the  ship,  and  more  must  not  be 
taken  on  board  tlian  the  ship  can  conveniently  carry,  and  for  the 
proper  working  of  the  vessel. 


Owner't  cort-         Under  a  covenant  by  the  owner  to  load  a  fiiU  and  complete 
nmttoiotda       cargo,  thc- master  must  take  so  much  on  board  as  he  can 

do  with  safety,  and  without  injury  to  the  vessel.  If  the  cove- 
nant is  to  load  a  full  cargo  according  to  the  burthen  of  the  ship, 
as  described  in  the  charterparty,  and  the  burthen  turn  out  to  be 
less  than  that  described  in  the  charterparty,  the  owners  may 
be  liable  in  damages  (1) ;  but  tlie  description  in  the  charterparty 
of  the  burthen  of  the  vessel  will  not  in  general  govern  the  quan- 
tity of  goods  to  be  stowed  on  board.  (2) 

What  the  miwter       1^®  mastei^  Cannot  take  on  board  any   contraband  goods^ 
iR«y  take  with      whereby  the  ship  and  other  parts  of  the  carco  may  be  liable  to 

hini  end  as  to  .f  c^  &  o  » 

his  liability  or  forfeiture  or  detention,  and  the  master  must  take  on  board  no  false 
goflSlk'"*  ^  ^^  colourable  papers  that  may  subject  the  ship  to  capture  or  de- 
tention, and  he  must  prbcure  and  keep  on  board  all  the  papers 
and  documents  required  for  the  manifestation  and  protection 
of  the  ship  and  cargo  by  the  law  of  the  countries  from  and 
to  which  the  ship  is  bound,  and  by  the  law  of  nations  in  general, 
and  treaties  between  particular  states.  Where  it  was  stipulated 
by  a  charterparty  that  the  merchant  should  have  the  exclusive 
use  of  the  ship  outwards,  and  the  exclusive  privil^e  of  the 
cabin,  the  master  not  being  allcrmed  to  take  any  passengers^ 
on  the  trial  of  an  action  against  tlie  owner  for  a  breach  of 
this  stipulation,  evidence  was  allowed  to  explain,  that  under 
a  charterparty  so  worded  it  was  the  constant  usage  of  trade  to 
allow  the  master  to  take  out  a  few  articles  for  a  private  trade, 
and  that  this  was  therefore  the  implied  understanding  between 
the  parties  at  the  time  of  executing  the  charterparty.  (3) 

If  the  master  receive  goods  at  the  quay  or  beach,  or  send  his 
boat  for  them,  his  responsibility  commences  with  the  receipt 


(1)  See  2  Baru.  &  Aid.  421.  (3)  Donaldson  v.  Forster.M.  T. 
2  Stark.  452-                                      29  Geo.  3.     Abbott,   4  cd.  222. 

(2)  Id.  ibid.  note  2. 
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in  the  port  of  London.  With  respect  to  goods  intended  to  . 
be  sent  coastways,  it  has  been  held,  that  the  responsibility  of 
the  wharfinger  ceases  by  delivery  of  them  to  the  mate  of  the 
vessel  upon  the  voharf;  and  as  soon  as  any  goods  are  put  on 
board,  the  master  must  provide  a  sufficient  number  of  persons 
to  protect  them,  for  even  if  the  crew  be  overpowered  by  a 
superior  force,  and  the  goods  taken  while  the  ship  is  in  a  port 
or  river  within  the  body  of  a  country,  the  master  and  owners 
will  be  answerable  for  the  loss,  although  they  have  been  guilty 
neither  of  fraud  nor  fault ;  the  law  in  this  instance  holding  them 
responsible  from  reasons  of  public  policy,  and  to  prevent  the 
combinations  which  might  be  made  between  thieves  and  robbers. 

The  master  must,  accordingly  to  the  terms  of  the  charterparty,  o«^«r'«  Uabiiitjr 

,  .111  1  1        -     astocommenco- 

commence  the  voyage  without  delay,  as  soon  as  the  weather  is  memof  voyage* 
favourable,  but  not  otherwise.  Where  the  owner  or  master  cove- 
nanted that  his  ship  should  sail  with  the  first  wind  on  a  voyage 
to  Cadiz,  and  the  merchant  covenanted  that  if  the  ship  should 
go  on  tlie  intended  voyage,  and  return  to  the  Downs,  he  would 
pay  a  certain  sum,  it  was  held  (2),  that  though  the  ship  did  not 
sail  with  next  wind,  yet  that  the  substance  of  the  covenant  and 
primary  intention  of  the  parties  were,  that  the  ship  should 
perform  the  voyage, and  not  that  the  ship  should  sail  with  the  next 
wind^  which  changes  every  hour,  and  that  the  ship  having  arrived 
in  the  Downs,  the  merchant  should  pay  the  money ;  but  although 
it  appears  by  this  case,  that  the  owner  will  not  absolutely  lose 
his  freight  by  a  delay  in  the  commencement  of  the  voyage,  if 
the  voyage  be  afterwards  performed,  yet  if  the  merchant  sus- 
tidn  any  injury  by  such  delay,  he  will  be  entitled  to  a  com* 
pensation  in  damages  proportioned  to  his  loss  (3).  Where  by 
the  terms  of  the  charterparty  a  number  of  days  is  appointed  for 
the  lading  of  the  cargo,  either  generally  and  without  payment 
on  that  particular  account  by  the  merchant,  or  by  way  of  de- 
murrage, the  master  must  not  sail  before  the  expiration  of  thp 
time. 


(1)  Palmer  397.  See  also  4  by  c^oss  action^  see  I  Campb.  377. 
East.  477.    Abbott,  204.  •  4  Campb.  112.119.  10  East.  555 . 

(2)  As  to  in  what  cases  the  295.  12  East.  381.  Abbott,  205. 
owner  is  entitled  to  the  whole  Aud  see  ante>  151,  as  to  when  a 
freight,  io  case  of  a  deviation  from  contract  is  rescinded  by  a  total 
the  charterparty,  andthe  merchant    failure  of  consideration. 


IS  driven  to  his  remedy  for  damages 


896  OfCharterparties,  ^.  [Ch.9. 

Owner't  liability       If  there  has  been  an  undertaking  or  warranty  to  sail  with 
coaf(7,  &c.        convoy,  the  vessel  must  repair  to  the  place  of  rendezvous  for 

that  purpose ;  and  if  he  neglects  to  proceed  with  convoy,  he  will 
be  liable  for  all  losses  arising  from  the  want  of  a  convoy.  The 
convoy  must  be  a  ship  or  ships  of  war  appointed  by  the  govern- 
ment, that  isy  immediately  by  the  government,  or  by  the  com* 
mander  in  chief  on  a  particular  station.  The  protection  of  a 
ship  of  War  accidentally  bound  on  the  same  voyage,  although 
discharging  the  office  of  a  convoy,  is  not  a  convoy  within  the 
meaning  of  a  covenant  to  sail  with  one  (1)«  This  covenant  to 
sail  or  depart  with  convoy,  does  not  mean  that  the  vessel  shall 
depart  with  convoy  immediately  from  the  lading  port,  but  only 
from  the  place  of  rendezvous  appointed  for  vessels  bound  from 
that  port  (2) ;  neither  does  it  require  the  vessel  to  sail  with  con- 
voy to  the  precise  place  of  destination,  but  only  as  far  as  die 
convoy  appointed  for  vessels  of  that  destination  goes  (3) ;  but 
the  vessel  must  continue  with  the  same  convoy  during  the  voy- 
age, and  cannot,  unless  actually  compelled  by  inevitable  neces- 
sity, take  another  convoy  (4) ;  and  it  is  the  master's  duty,  before 
his  departure  under  convoy,  to  obtain  the  commodore's  instruc- 
tions and  orders  to  the  convoyed  vessels  (5) ;  but  if  the  master 
do  all  in  his  power  to  obtain  them,  but  is  prevented  so  doing  by 
the  badness  of  the  weather  (6),  or  if  the  commodore  refuse 
'  them  (7),  he  will  not  be  liable  for  not  having  obtained  them. 

Owner*!  liability      The  owuers  or  master  should  sail  with  the  ship  with  all 
Mtocouneof     practicable  dispatch,   and  by  the  usual  and  shortest  course, 

unless  in  case  it  is  bound  to  proceed  under  convoy,  when  they 
should  follow  the  convoy  as  far  as  possible.  Sometimes  this 
course  is  pointed  out  in  the  charterparty,  but  in  its  absence,  it 
will  be  always  a  question  for  a  jury  to  decide,  what  course  the 
ship  should  pursue:  in  some  cases  he  may  indeed  make  a  devia- 
tion from  the  usual  course,  as  for  the  purpose  of  repairs,  or  for 
avoiding  an  enemy,  or  the  perils  of  the  seas  (8).  Where  the  master 


(1)  See  Abbott,  237;  238.  Hib-  (6)  2Stra.  1250.  4Campb.54. 
bertv.Pigou,  Parkonlns.cb.  18.  (7)  Abbott,    243.    Park,  444. 

(2)  2Salk.443.     2  Stra.  1265.  notes. 

(3)  Abbott,  239.     2  Hen.  Bla.  (8)  Sec  Abbott,  249.  4  Campb. 
551.  112.    As  to    tfae  power   of  the 

(4)  Doug.  72.     Carth.  216.    3  owners  or  master  over  the  cargo 
Lev.  320.  for  the  necessary  repairs  of  tSe 

(5)  1  Bos.  &  Pill.  5.    2B0S.&  ship,  see  ante. 
Pul.164. 
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of  a  vessel  covenanted  witli  the  freighter,  that  the  vessel  should 
proceed  from  England  to  Spain  and  Portugal,  or  either,  as  he 
should  be  directed  by  the  freighter  or  his  agents,  and  there 
make  bills  of  lading,  it  was  held,  that  the  freighter  having 
first  ordered  the  master  to  proceed  to  Lisbon,  in  consequence 
of  which  the  master  had  taken  in  goods,  signed  bills  of  lading 
for  that  port,  could  not  afterwards  countermand  that  order,  and 
order  him  to  proceed  to  Gibraltar,  without  first  recalling  the 
bills  of  lading,  or  at  least  tendering  sufficient  indemnity  to  the 
master  against  the  consequence  of  his  liability  thereon.  (1) 

During  the  voyage  the  master  must  take  great,  and,  as  it  is 
said,  more  than  ordinary  care  of  the  cargo;  if  it  be  required  to 
be  aired  or  ventilated^  as  fruit  and  some  other  things  do,  he 
must  take  the  usual  and  proper  methods  for  this  purpose.  (2) 

By  an  exception  in  the  charterparty,  not  to  be  liable  from  in-  Eiceptiooslimiu 
juries  arising  from  the  act  of  God,  and  the  king's  enemies,  the  i,°biu^y*"* 
owner  or  master  is  not  responsible  ibr  any  injuries  arising  irom 
the  sea  or  winds  (S),  unless  indeed  it  be  in  his  power  to  prevent 
it,  or  was  occasioned  by  his  imprudence  or  gross  neglect  (4) ;  as 
if  the  goods  be  stolen  or  embezzled  on  board  the  ship  by  the 
crew  or  other  persons,  or  lost  or  injured  in  consequence  of  the 
ship  sailing  in  fair  weather  against  a  rock  or  shallow  known  to 
expert  mariners  (5).  We  have,  in  a  slight  degree,  considered 
as  to  what  will  amount  to  a  loss  by  the  act  of  God,  the  king's 
enemies,  &c  (6) ;  but  we  shall  under  the  head  of  insurance  give 
it  a  further  consideration.  (7) 

When  the  ship  has  arrived  at  the  place  of  her  destination,  the  Duties  of  ovrn«r, 
owner  or  master  must  take  care  that  she  be  safely  moored  or  an-  J^p'eti^'of" 
chored  (8),  and  without  any  delay  deliver  the  cargo  to  the  mer-  voyage, 
chant  or  his  consignees,  upon  production  of  the  bills  of  lading, 
and  payment  of  freight  and  other  charges  due  in  respect  of  the 
carriage ;  and  if  by  the  terms  of  the  charterparty  a  particular  num- 
ber of  days  is  stipulated  for  the  delivery,  either  generally  or  by 

(1)  12  East.  381.  3  Esp.  127. 

(2)  Abbott,  255.  (5)  Abbott,  4  ed.  255. 

(3)  I  Dow.  336.    Park  on  In-         (6)  Ante,  372. 

surance,  333.  (7)  See  post,  tit.  Insurance. 

(4)  1  Wils.  281.    12East,  381.        (8)  Ord.  of  Wistbury,  art.  36. 
ante,     2  Holt  on  Shipping,  97.    Abbott  on  Sh.  4  ed.  257. 
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way  of  demurrage,  he  must  wait  the  appointed  time  for  that  pur- 
pose. These  charges  are,  iu  ordinary  cases,  primage  and  the 
usual  petty  average,  as  expressed  in  tlie  bill  of  lading ;  in  case  of 
any  loss  that  became  the  subject  of  general  average,  the  civil 
law  imposed  upon  the  master  the  duty  of  adjusting  and  settling 
such  average,  and  obtaining  from  the  owners  of  the  cargo  saved 
the  sums  to  be  paid  as  a  contribution  to  the  loss,  and  allowed 
him  to  detain  the  cargo  for  that  pui*pose  (1).  It  is,  however, 
most  usual  in  practice  in  this  country,  in  the  case  of  a  general 
ship,  for  the  master  to  take  security  from  the  merchants  before 
he  delivers  the  goods  for  payment  of  their  shares  of  this  contri- 
bution when  the  average  shall  be  adjusted  (2).  The  cargo  is 
bound  to  the  ship  as  well  as  the  ship  to  the  cargo,  and  therefore 
unless  there  is  a  stipulation  to  the  contrary,  the  master  is  not 
bound  absolutely  to  part  with  the  possession  of  any  part  of  his 
cargo,  until  the  freight  and  other  charges  due  in  respect  of  the 
carriage  of  the  goods  are  paid.  (S) 

Tlie  manner  tnd  The  manner  of  delivering  the  goods,  and  consequently  tlie 
•ud'mLerr&cr  P^^iod  at  which  the  responsibility  of  the  master  and  owners  will 
'°^«*»*«"n8        cease,  depend  (in  the  absence  of  an  express  stipulation  to  that 

effect),  upon  the  custom  and  usage  of  particular  places  and 
trades  (4?).  Thus  a  hoyman  who  brings  goods  from  an  out- 
port  into  the  port  of  London  is  not  discharged  by  landing  them 
at  the  usual  wharf,  but  is  bound  to  take  care  and  send  them  out 
by  land  to  the  place  of  consignment  (5) ;  and  if  the  consignee 
require  to  have  the  goods  delivered  to  himself,  and  direct  the 
master  not  to  land  them  on  a  wharf  at  London,  the  master  must 
obey  the  request,  for  the  wharfinger  has  no  legal  right  to  insist 
upon  the  goods  being  landed  at  his  wharf,  although  the  vessel 
be  moored  against  it  (6).  In  the  case  of  ships  coming  from  a 
foreign  country,  delivery  at  a  wharf  in  London  discharges  the 
master  (7).  If  the  consignee  send  a  lighter  to  fetch  the  goods, 
it  seems  the  master  of  the  ship  is  obliged,  by  the  custom  of  the 
river  Thames,  to  watch  them  in  the  lighter  till  it  be  fully  laden ; 
and  he  cannot  discharge  himself  from  this  obligation  by  declaring 
to  the  lighterman  that  he  has  not  hands  to  guard  the  lighter. 


(1)  Dig.  142.     2  Abbot,  257.  &c.  more  fully  hereafter. 

(2)  Abbott,  258.  (4)  Abbott,  260. 

(3)  Abbott.    258.      We  shall         (5)  2  Esp,  N.  P.  C.  603. 
consider  the  owners  and  masters         (6)  4  T.  R.  260. 

lien  upon  the  cargo  for  freight,        (7)  Per  Buller  J.  5  T.  R.  397. 
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unless  indeed  the  consignee  consent  to  release  him  from  the  per- 
formance of  it  (1).  But  it  has  been  much  contested  whether  the 
master  is  by  the  usage  bound  to  take  care  of  the  lighter  after  it  is 
fully  laden,  until  the  time  when  it  can  be  properly  removed  from 
the  ship  to  the  wharf,  though  it  should  seem  he  was  not  bound  to 
do  50  (2).  When  ships  arrive  from  Turkey,  and  are  obliged  to 
perform  quarantine  before  their  entry  into  the  port  of  London, 
it  is  usual  for  the  consignee  to  send  down  persons,  at  his  own 
ezpence,  to  pack  and  take  care  of  the  goods ;  and  the  damage 
arising  from  bis  n^Iect  to  do  so  will  not  fall  upon  the 
owners.  (.3) 

When  the  terms  of  the  cbarterparty  have  been  Fulfilled  by  the 
owners  or  master,  or  if  it  be  otherwise  discharged,  it  should  be 
delivered  up  and  cancelled. 

Such  is  the  construction  and  legal  effect  of  the  owners  or  of  the  hirer  or 
masters  covenants.  The  same  rules  of  construction  are  appli-  yenawTaml^ 
cable  throughout  the  whole  cbarterparty,  and  consequently  to  bUUiet. 
the  covenants  of  the  charterer  or  consignee  of  the  cargo.  If  the 
charterer  be  not  prepared  to  ship  the  goods  on  the  appointed 
day,  and  the  owner  or  master  have  derived  no  benefit  from  the 
cbarterparty,  he  may  rescind  it  altogether,  and  take  on  board 
other  goods  and  recover  damages  (4>).  And  so  if  the  charterer 
has  shipped  part  of  the  goods  on  board,  but  is  not  ready  to  ship 
the  remainder,  the  master  will  not,  unless  he  contracts  so  to  do, 
be  bound  to  wait  for  the  remainder,  but  he  may  take  other  goods 
on  board  and  proceed  on  the  voyage,  and  recover  damages 
against  the  charterer  in  the  nature  of  dead  freight.  A  freighter 
omitting  to  supply  a  cargo  is  liable  for  the  freight  of  an 
average  cargo  of  the  article,  with  some  of  which  he  engaged  to 
fill  the  ship  (5)«  The  dead  freight  is  to  be  calculated  according 
to  the  actual  capacity  of  the  vessel^  and  the  owner  is  not  bound 
by  the  number  of  tons  burthen  mentioned  on  the  cbarterparty, 
unless  tlie  misrepresentations  were  fraudulent  (6).  The  char* 
terer  of  a  ship  may  lade  it  either  with  his  own  goods,  or  if  he 
has  not  sufficient,  may  take  in  the  goods  of  other  persons,  or  he 

(1)  Peake  N.  P.C.  150.     Ab-  1789.  Abbott,  261.  Ante,2vol.83. 
bott,  261.  (4)    Jure  Mar.  1,   2.     cap.  4. 

(2)  Robinson  v.  Turpin,  T.T.  sect.  3.     1  Beawes,   183. 
1805.    Abbott.  261.  (5)  2  Stnrk.  450. 

(3)  Drumagc  v.  JolUffe,  M.  T.         (6)  Id.  ibid. 
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may  wholly  underlet  the  ship  to  another.  Therefore,  if  it  be 
requisite  to  prevent  this,  a  clause  in  the  charteiparty  sliould  be 
inserted  to  that  effect  (1),  Where  the  covenant  was  to  lade  & 
full  and  complete  cargo^  consisting  of  copper,  tallow,  and  hides, 
or  other  goods,  on  which  separate  rates  of  freight  were  to  be 
paid,  it  was  Jield  that  the  freighter  had  the  (^tion  of  filling  the 
ship  with  any  kind  of  goods,  omitting  copper,  although  the  ship 
was  thereby  obliged  to  take  in  ballast  (2).  He  must  not  lade 
any  prohibited  or  uncustomed  goods  in  the  ship,  by  which  the 
ship  may  be  subjected  to  detention  or  forfeiture.  The  charterer 
is  bound  to  procure  every  thing  within  the  meaning  of  his  core- 
nants.  In  an  action  against  the  charterer  for  not  having  pro« 
cured  a  sufficient  licence,  though  by  the  charterparty  the  char- 
terer had,  through  a  misconception,  covenanted  to  procure  it, 
yet  it  appearing  that  no  licence  was  necessary,  the  charterer  was 
not  bound  to  procure  one  (3).  Where  the  merchant  had  con- 
ditioned with  the  owner  that  an  extra  number  of  men  should  be 
taken  at  his  expence  to  work  the  ship,  but  that  he  the  merchant 
should  not  be  called  upon  to  pay  them  until  the  ship's  discharge 
or  return  from  her  voyage,  the  ship  being  accidentally  burnt  in 
the  West  Indies,  the  court  held  the  merchant  still  liable  (4). 
The  merchant  must,  within  a  reasonable  time,  depending  on  cir- 
cumstances and  the  practice  at  the  port  of  delivery  (5),  or  if  a 
time  be  specified  within  that  time  (6),  unlade  the  cargo  at  the 
port  of  destination,  pursuant  to  the  terms  agreed  upon;  and  if 
he  do  not,  he  will  be  liable  to  demurrage,  if  agreed  for,  and  if 
there  be  no  stipulation  he  will  be  liable  to  an  action  for  the  im- 
proper detention  of  the  ship.  Where  a  ship  was  to  freight  by 
charterparty  from  the  plaintiff  to  the  defendant,  and  the  deed 
contained  a  clause  whereby  it  was  covenanted  and  agreed  by  and 
between  the  said  parties  "  that  40  days  shall  be  allowed  for 
unloading  and  loading  again,"  &;c.  it  was  held  to  raise  an  im- 
plied covenant  on  the  part  of  the  fireighter  not  to  detain  the 
ship  for  loading  and  unloading,  &c.  beyond  the  40  days,  and 
that  if  the  freighter  detained  her  for  any  longer  time  he  would 
be  liable  in  the  covenant.  (7) 


(1)  Abbott  on  Shipping,  188.  (5)  2  Campb.  483,  488. 

(2)  i^'^^P^'lOS.  (6)  2Campb.353.  Holt,C.M.R 

(3)  2  Taunt.  344.  35. 

n^i^  *^o?f^'   ^^^'     S««  *l»o  (7)  12  East;  179. 
J  mst,  381. 
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fsMi  does  m>t  hire  Are  wKole^  btrfonly  t  pdrt  of  ii.  Bills  of 

•«yance  of  goods,  and  in  parsuance  of  such  ^**"8*  (*) 

'  goods  on  board  the  ship,  the  owner  or 

acting  for  him,  usudiy  gives  a  written 

-^m,  termed  A  bill  of  lading,  whereby 

'  of  the  goods  on  board  (2),  and 

*oyage  (S),  and  to  deliveif  them 

.1  good  order,  (the  dangers  of  the 

inerchant  or  consignee,  or  his  assigns, 

1-  the  carriage  (5).    This  document  is 


'^ 


aeral,  Abbott  on 

..  225.    2  j^olt  on 

.J.  Beawe^  htx  Mere. 

. .  Monteiiore*8  Pieoedents^ 

.  •*  Ifontefiore's  Commercial  Dic- 
tiooary,  tit  Bills  of  Lading,  and 
FogdetbwEite'*  iKct,  same  title. 

(I)  If  there  is  aatiy  dispute  about 
tlie  ^aanti^  or  Condition  of  the 
goodt^or  if  the  contents  ofca^ks 
6r  bales  are  unknown,  the  words 
of  the  bin  of  kding  should  be  ya« 
lied  socofdtngly,  see  Abbott  on 
Shipping,  4  ed.  226,  227.    If  the 
bin  of  ladine  specifies  that  the  con- 
tots  sre  unknown,  the  bill  is  not 
cvidemier  other  of  property  in  the 
coosigaee,  or  of  what  goods  were 
sblpMd.    3  Taunt.  303.  And  the 
25  Gob.  3.  e.  86.  sec  3.    enacts,. 
^  omiers  of  ships  shall  not  be 
^ishle  for  Ibaa  of  precious  stones, 
^  bjresson  of  robbenr,  to.,un- 
Itts  tibe  shipoer  thereof  insert  in 
Us  biU  of  lading,  or  otherwise  de- 
dsit  ia  writing  to  the  master,  &c. 
cfe  tma  nature  and  quality  of  such 
tttides,  aate,  376. 

(3)  Where  the  freighter  has  ap- 
P^'^ited  the  dtetination  of  the 
T^tt^It  and  the  master  has  taken 
in  goods,  and  signed  bills  of  lading 
acoordinglj,  he  cadnot  chatige  the 
<ieitiaation  without  fiM  recalling 
tbe  biUs^  or  at  least  tfend^ring  an 
^•<feiamty  against  them,   I2fia8t, 

(4)  The  terms  of  thitf  etception 
sre  usually  in  the  following  words: 
'*  The  act  of  God,  the  ki^s  eue^ 
laies,  iire»  and  all  and  (frery  other 

VOL.  III.  D 


dangers  and  accidents  of  the  seas, 
rivers,  and  navigation  of  whatever 
nature  or  kind  soever  tecepted." 
But  in  the  case  of  ships  homeward 
bound  from  the  West  India 
Islands,  which  send  their  boats  to 
fetch  the  cargo  from  the  shore, 
there  is  introduced  a  saving  out  of 
this  exception,  **  of  risk  of  boats 
so  far  as  ships  are  liable  thereto.** 
And  in  that  case,  the  whole  clause 
is  as  follows :  ''  The  act  of  God, 
the  king's  enemies,  fire^  and  all 
and  every  other  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navi- 
gation of  whatever  nature  and  kind 
soever,  save  risk  of  boats,  so  foi'  as 
ships  are  liable  thereto  excepted.'' 
Under  this  excepdon  it  has  been 
held,  that  wiiere  goods  were  dis* 
patched  from  the  ship  in  her  boat, 
accordinff  to  the  usual  course  of 
trade  in  theWest  Indies,  were,  toge- 
ther with  the  boat,  lost  in  a  hurri- 
cane, that  the  owners  were  not  re- 
sponsible, 1  Brod.  &  B.  454.;  but 
tne  court  there  considered  this 
latter  form  of  exception  very  badly 
drawn  up.  Other  exceptions  are 
and  may  be  introduced  to  take 
away  the  responsibility  of  the 
master  and  owners  in  various  cases, 
for  which  thev  w^uld  otherwise  be 
responsible.  As  to  the  meaning  and 
construction  of  this  exception  in 
gederal,  see  post,  tit.  Insuradce. 

(5)  Sometimes  a  third  person  it 
mentioned  as  the  consignee  in  the 
bill  of  lading,  sometimes  the  ship- 
per or  consignor  is  himself  named 
at  eoAsigitee;  and  then  the  en- 
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anudly  tendered  by  the  shipper  of  the  gpods,  for  the  maatet  to 
sign. 

There  should  be  always  three  parts  of  a  bill  of  ladiog  made  out; 
one  should  be  remitted  per  post,  after  signature,  to  the  con- 
signee (1) ;  the  second}  contmning  the  stamp,  should  remain  widi 
the  shipper,  and  the  third  should  be  given  to  the  master,  that 
he  may  ascertain  the  specific  merchandize  which  he  has  on 
board  (2) ;  and  a  clause  should  be  inserted  in  each,  that  upon 
the  fulfilment  of  the  terms  of  one  the  rest  shall  be  void.    The 
effect  of  each  bill  of  lading  in  a  set  is  equal,  so  that  the  one 
signed  first  by  the  owners  or  master,  &c.  has  no  greater  force  than 
the  one  signed  second ;  but  if  the  different  parts  should  be  indorsed 
to  different  persons,  the  first  handle  indorsee  will  be  entitled 
to  the  property  (3);  and  where  there  are  several  bills  of  lading 
in  a  set,  which,  though  different  upon  the  face  of  them,  are  con- 
structively the  same,  and  the  captain  has  acted  bon&^ey  a  deli- 
very, under  any  one  of  them  will  discharge  him  from  all  (4). 
Upon  a  bill  of  lading  of  or  for  any  goods  to  be  exported  or 
carried  coastwise,  a  duty  of  Ss,  seems  to  be  imposed  (5).    Before 
this  act,  which  extended  the  duty  to  goods  carried  coastwise,  it 
was  held,  that  goods  canied  from  a  port  in  Scotland  to  a  port  m 
Epgland  were  not  to  be  considered  as  exported,  so  as  to  make 
it  necessary  to  have  the  bill  of  lading  stamped   under  the 
48  Geo.  3.  c.  149  (6).     It  is  very  frequent,  upon  the  delivery 
of  goods  on  board  a  general  ship,  for  the  master  or  other  person 
acting  for  him  in  his  absence,  merely  to  give  a  common  receipt 
for  them,  which  is  to  be  delivered  up  on  the  master's  signing  bills 
of  lading;   but  these  bills  of  lading  should  ,be  signed  by  the 
owner  or  master  within  twenty-four  hours  after  the  delivery  of 


sagement  is  expressly  to  deliver  to 
him  or  his  assigns^  And  some- 
times no  person  is  named  as  con- 
signee; but  the  terms  of  the  in- 
strument are,  "  To  be  delivered, 
&c,  unto  order,  or 

assigns,**  which  words  are  gene- 
rally understood  to  import  an  en- 
gagement, on  the  part  of  the  mas- 
ter, to  deliver  the  goods  to  the 
person  to  whom  the  shipper  or 
CQnsignor  shall  order  the  delivery, 
or  to  the  assignee  of  such  person ; 
but  if  the  person  to  whom  the 
delivery  may  be  so  ordered  is  only 
an  agept  for  the  shipper,  and  has 


no  property  in  the  ^oods,  he  can- 
not maintain  an  action  in  his  owo 
name  against  the  master  for  not 
delivering  them. 

(1)  In  general  it  is  the  doty 
of  a  shipper  of  goods  tu  send  « 
letter  of  advice  of  the  shipping  to 
the  consignee^  but  this  depends  on 
the  course  of  dealing  between  die 
parties,  5  T.  R.  218.  n. 

(2)  Supra,  last  note  but  one. 

(3)  IT.R.  205. 

(4)  Id.  ibid. 

(5)  55  Geo.  3.    c.  184.   Schc 
dule,  part. 

(6)  See  1  Marsh.  204. 
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the  goods^  and  when  this  receipt  is  given  the  master  should  not 
deliTer  the  bills  of  lading  but  to  the  par^  who  can  give  the 
reoapt  in  exchange.  (I) 

The  principal  difierence  between  a  bill  of  lading  and  a  diarter- 
partjr  is,  Aat  the  first  is  usually  given  as  a  contract  for  the  con- 
veyance of  a  single  article  laden  on  board  a  ship  that  has  sundry 
merchandizes  shipped  for  difierent  persons,  usually  termed  a 
general  ship;  whereas  a  charterparty  is,  in  general^  a  contract 
for  the  use  of  the  whole  ship  (2).  A  bill  of  lading  is  seldom 
given  where  there  is  a  charterparty,  especially  when  the  charter- 
par^  is  under  seal ;  when  it  is  given  together  with  a  charterparty, 
it  is  to  be  considered  merely  as  evidence  of  the  shipment  of  the 
goods. 

When  a  ship  is  intended  to  be  employed  in  the  convey^Qce 
of  merchandize,  it  is  usual  to  give  notice  of  the  owner's  intention 
by  printed  papers  and  cards,  mentioning  the  name  and  destina- 
tion of  the  ship,  her  burthen,  sometimes  her  force,  and  some- 
times  expressing  also  that  the  ship  b  to  sail  with  convoy,  or  with 
the  first  convoy  for  the  voyage,  or  other  matters  relating  thereto* 
Sodi  statement  is  in  general  an  assurance  or  warranty  to  the 
merchant,  who  lades  goods  on  board  the  ship  in  pursuance  of 
the  advertisement,  and  becomes  a  part  of  the  contract  with> 
although  it  be  not  afterwards  contained  in,  the  bill  of  lading  or 
diarterparty  not  under  seal.  (3) 

Bills  of  lading  are  transferrable  and  negotiable  by  the  custom  '^!^?^^^  ^^ 
of  merchants,  so  as  to  vest  in  the  assignee  the  property  in  the 
goods.  Sometimes  they  are  so  firom  the  nature  of  their  con- 
tents, as  where  there  is  a  stipulation  to  deliver  the  cargo  **  to 
A.  B.,  or  to  his  assigns.'*  (4)  The  manner  of  transferring  them  is 
by  indorsement  and  delivery  of  them  by  the  shipper  or  his 
sirignee  to  a  third  person,  and  so  on  from  one  person  to  an- 
odier,  and  this  method  will  be  always  pritna  facie  evidence 
of  an  immediate  transfer  of  the  legal  interest  in   the  cargo 

dijpped  under  them  (5).     Sometimes  the  bill  of  lading  is  made 

—  I  III  —      I   -     III       '  ■'— — — ^^>^— ^t^» 

(1)  Holt,    C.  N.  R   100.     2        (4)  5  Term  Rep.  683.    2T.R. 
Ifaish,  127.    6  Taunt.  433.  S.C.    63.   1  Lord  Raym.  271.    12  Mod. 

(2)  Montefiore's    Precedents,     156.   3Salk.290.    3  Burr.  1523. 
197.  Postkthwaite's  Diet.  tat.  Bill    1669. 


(5)  1  Tenn   Rep.    215,   216. 
(3)  Abbott,  4  ed.  224.    2  Holt    6  East,  21, 22. 
on  Shipping,  57.    4  Camp.  243. 
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ibr  Minvy  to  Ike  eomiffior  by  miqq^  or  awgii%  sonfltimes  to 
order  or  muigim,  end  at  other  times  to  a  ooodgiiee  (moiuiig 
him)  or  his  assigns.  In  the  first  two  cases  the  oooi^giior  either 
transmits  it  without  any  indorsementf  or  indorses  his  own  name 
gsnerally  iqsoii  it,  without  mentioning  any  other  person,  or  in- 
dofsesjt  specially  fi>r  delivery  to  a  person  named  by  the  indorse- 
mmt ;  It  scarcely  ever  makes  any  diilerence  whether  it  be  goieral 
or  special^  thongh  if  it  be  general,  the  property  in  die  gooda 
under  the  bill  of  lading  does  not  in  general  pass  till  d^very(l). 
Semelimea  die  kgal  interest  in  the  goods  under  a  bill  of  lading  is 
traosftrred  to  a  third  person^  subject  to  some  conditjcm,  and 
when  tfits  ie  so^  such  condition  k  usually  expressed  in  the  iur 


Hie  property  in  goods  shipped  under  a  bill  of  lading  may  be 
tmnsferred  by  delivery  to  a  third  person,  without  any  indorse- 
ment of  the  bill  of  lading ;  and  such  transfer  will  be  good  against 
all  the  world  except  an  indorsee  of  the  bill  of  lading  for  a  valu- 
able consideration ;  for  where  the  property  in  goods  is  absoboefy 
vested  in  a  bond  jfde  holder,  noUiing  will  divest  it  (2).  And 
the  property  of  goods  under  a  bill  of  lading  may  be  vested  in 
another,  even  without  delivery  or  indorsement  of  the  bill  of 
lading,  as  by  an  agreement  between  the  owners  of  the  goods 
and  third  persons,  either  in  the  characters  of  creditors  or  pur- 
chasers, accompanied  by  acts  vesting  the  property  in  the  gooda 
in  such  persons  (3) ;  but  under  such  agreement  the  assignee  of 
the  goods  will  not  in  all  cases  acquire  such  an  indefeasible  pro- 
perty therein  as  to  deprive  the  assignor  or  consignor  of  his 
right  to  stop  them  in  transitu  if  he  knew  of  tlus(4).  An  agree- 
ment to  assign,  made  by  a  consignee  on  receiving  a  letter  of 
advice  of  a  shipment  on  bis  account,  is  an  assignment,  or  at  kast 
an  equitable  lien  effectual  against  assi^ees(5)«  If  a  casgo  be 
delivered  to  a  shipowner,  like  goods  to  a  earner,  to  be  conveyed 
on  account,  and  at  the  risk  of  the  consignee^  the  property  of  such 
goods  is  immediately  vested  in  the  consignee  by  the  shipment 
itself  and  the  deUver|  is  complete  £or  all  purposes,  except  against 


(1)  Mendhamv.  Stanford^MSS.  and  see  ante,  dSOJ. 

15  Jan.  4810.  (4)  3  East,  585.  but  see  ante^ 

(2)  SlYiunt.  558.  id.  79.  75  &.  350,1. 

I  Marsh.  233.  4  East,  21 1 .  (5)  2  T.  R.  485.  4  Camp.  167. 

(3)  1  Bos.  &:P.  563.    3  East,  andsee  aQte»350,l. 
585.    4  Camp.  31.    4  East,  211. 
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gtoppage  in  Iranutu,  by  the  unpaid  consignor,  upon  any  breach 
of  the  condittonB  by  the  consignee  before  the  actual  arrivaL  (1) 

In  all  casesy  however,  it  is  most  advbable  to  obtain  an  indorse- 
ment and  delivery  over  of  the  bill  of  lading,  otherwise  much 
trouble  and  difficulty  will  be  incurred|  and  the  captain  of  the 
ship  will  seldom  deliver  the  goods  over  without  an  indem- 
nity; besides  which,  it  is  to  be  considered  as  a  general  rule 
cbat  such  indorsement  and  deliveiy  is  always  prima  facie  evi- 
dence of  an  immediate  transfer  ,of  the  legal  interest  in  the 
cargo.  (2) 

Any  person  bona  fide  claiming  goods  under  an  indorsement 
of  s  bill  of  lading,  by  the  shipper  or  his  consignee  or  assigns, 
friien  they  had  iiill  power  to  indorse  it,  has  a  right  to  the  goods 
if  he  can  prove  he  has  given  a  good  consideration  for  them  (8)» 
The  boni  fie  indorsee  of  a  bill  of  lading^  which  has  been  in- 
doned  to  him  9m  a  securil^  for  debts  due  to  him  from  the  con* 
sigiiee^  has  a  right  to  the  possesaion  of  the  goods  against  the 
coiia%nor,  though  he  knew  at  tlie  time  of  the  indorsemcDft  that 
the  goods  were  not  paid  for  by  the  conagnee(4).  But  when 
the  UU  <tf  lading  b  indorsed  upon  a  condition,  and  such  condi- 
tion  IS  or  may  be  known  to  the  holder  of  the  biU  of  ladings  he 
cannot  legaHy  ^ititle  himself  to  possession  of  the  goods  under 
such  indorsement,  till  the  condition  has  been  fulfilled  (6}.  If  the 
diffisrent  biUs  of  lading  in  a  set  are  indorsed  to  difibrent  persons, 
the  title  of  the  first  indorsee  in  order  must  prevail  (6).  But  no 
property  in  the  goods  under  a  bill  of  lading  can  absolutely  pasa 
lo  m  thifd  person,  where  he  has  given  no  oonsidef odon  for  the 
indofsemeat  to  him(?),  or  the  indoraer  had  no  power  to  indorsi 
it.  Thus  a  foctor  cannot  jdedge  the  goods  of  his  peincipnl  by 
indorsement  and  delivery  of  the  biU  of  ladiQ^  any  more  than 
by  the  delivery  of  the  goods  themsdvesi  and  no  pn^Mily  witt 
pasa  to  a  third  person  under  such  iadosseuMnt  and  delivefy, 
though  he  acted  bondfdej  and  did  not  know  the  indorser  was  a 
fiictor  (6) :  b^it  it  has  been  held,  that  if  the  OMittgnee,  though  a 


(1)  3  East,  590.  (5)  3  Of^mp.  92. 

(2)  1  T.R-  215,  216.  (6)  1  T.  R-  205. 

(3)  Mootefiore'8  Free.  111.  2  (7)  1  Camp. 369.  4  Bast, 21 1. 
Holt  on  Shiu.59.  4  Campb.  31.  (8)  6£a8t,  17.  7£ast, 5.  5T.R. 
4  Burr. 2051 .     1  Blac.  628.  604.  Stra.  II 78.  1  Slaule&S.  140. 

(4)  9  East,  506.    I  Camp.  104.  4  Taunt.  24. 

DBS 


406  Of  Bilk  of  Lading,  ^.  [(JL  9. 

not  hcicft^  make  an  absolute  sale  of  the  goods  whilst  at  sea,  and 
where  no  other  delivery  can  be  given  than  by  the  indorsement 
of  the  bill  of  lading,  such  sale  will  be  good,  and  the  bona  fide 
vendee  of  goods  is  entitled  to  hold  the  goods  by  virtue  of  the 
bill  of  ladingi  though  no  actual  possession  be  delivered,  and 
though  the  factor  may  afterwards  have  embezzled  the  amount^ 
or  may  have  acted  fraudulently,  or  in  contravendon  of  some 
covenants  by  himself  with  the  consignor  (1).  We  have  before 
considered  die  effect  of  the  indorsement  and  delivery  of  a  bill  of 
lading  on,  and  the  law  relative  to  the  rights  of  the  consignor  to 
stop  goods  in  transitu.  (2) 

The  same  rules  of  constmction  which  are  put  upon  the  sirfv 
ject  matters  of  charterparties  will  assist  in  the  constmction  of 
bills  of  lading  (8);  and  the  duties  and  rights  of  the  master  or 
owners  under  a  bill  of  lading  are  for  the  most  part  the  same  as 
those  under  a  charterparty.  The  master  of  a  score  ship  in  the 
king^s  service,  taking  in  bullion  of  a  private  merchant  on  freight 
from  Gibraltar  to  Woolwich,  is  liable  for  the  loss  of  bullion  (4}. 
It  may  be  as  well  here  to  observe,  that  when  there  are  adverse 
claims  of  the  goods  under  a  bill  of  lading,  the  detain  should 
file  a  bill  of  interpleader  (5) ;  and  he  may  file  such  bill  thougb 
the  adverse  claims  are  paramount  to  the  bill  of  lading,  aa^  the 
right  of  possession  in  chattels  may  be  in  one  person,  and  the 
right  of  property  in  another  (6) ;  or  he  may  deliver  them  over  to 
either  par^  he  thinks  most  legally  entitled  to  them,  upon  hia 
obtaining  an  indemnity  from  the  consequences  of  such  delivery. 
Indeed  a  merchant  is  bound  always  to  indemnify  the  master 
fincmi  the  consequences  of  any  bill  of  lading  signed  by  him  (7)f 
and  the  owner  or  master  who  has  signed  bills  of  lading  cannot, 
with  prudence,  deliver  back  the  goods  without  having  all  the 
parts  of  the  bill  of  lading  delivered  up  to  him,  for  if  any  one 
part  has  been  transmitted  to  a  third  person,  such  third  person 
may  have  acquired  a  right  in  the  goods. 


(1)  See  2  Holt  on  Ship.  60.    4  charterparties^  see  ante  390,  ^ce. 
Camp.  267.  Sad  vid.  2T.R.  63.  (4)  6TAunt.577. 

5  T.  R.  683.     9  East,  506.    3  T.  (5)  3  Maddox,  277. 

It.467.  (6)  3  Mad.  564.  in  note;     i 

(2)  See  aote,  352.,  &c.  index,  tit.  Interpleading  Bill. 

(3)  As  to  the  construction  of  (7)  2  Eq.  Ca.  Ab.  p.  98. 
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Frdght  is  the  sum  to  be  paid  bj  a  meFchant  or  other  person'  ni.of  fireH(ht» 
for  the  hire  and  use  either  of  the  whole  or  a  part  of  a  ship^  in  Ae.(i). ' 
the  carriage  of  goods  from  one  place  to  another  (2).     Some«  of  tbecontnca 
dmesy  as  we  have  seen,  freight  is  agreed  to  be  paid  by  a  charter^  ^'">  *"  §«•«*• 
party,  at  other  times  by  a  bill  of  lading,  but  in  the  absence  of 
either  of  these  formal  contracts,  it  would  be  claimable  according 
to  the  custom  or  usage  of  the  trade,  or  on  a  quantum  meruit. 
It  may  be  as  well  here  to  observe,  that  where  freight  is  stipu- 
lated to  be  paid  by  a  charterparty,  or  bill  of  lading,  or  other 
contract,  such  stipulation  cannot  be  varied  in  its  terms  by  any 
■ew  or  additional  facts  or  evidence ;  and  therefore  where  (3)  by  « 

a  charterparty  the  defendant  covenanted  to  pay  freight  for  a 
cargo  at  a  certain  rate  per  ton,  freight  measurement,  to  an 
action  for  non-payment  of  freight  he  pleaded  first,  that  by  the 
use  of  the  particular  trade,  an  account  must  be  produced  to  the 
freighter  by  the  owner  before  he  could  demand  payment  of  the 
freight,  and  that  no  such  account  was  delivered ;  and  secondly, 
that  it  was  the  duty  of  the  plaintifi^  to  deliver  a  freight  measure 
ment,  and  that  he  had  not  done  so :  it  was^  held  on  demurrer 
that  these  pleas  were  bad,  as,  the  usage  so  pleaded  would  create 
a  new  condition,  and  vary  the  terms  of  the  original  contract. 
The  amount  of  the  freight  is  usually  settled  in  express  terms^  ih 
these  instruments,  sometimes  it  is  settled  by  the  usage  of  trade  ^4). 
The  freight  for  goods  shipped  from  abroad  and  consigned  to  a 
merchant  in  this  country,  are  to  be  paid  for  according  to  their 
net  weight,  as  ascertained  at  the  king's  landing  scales,  and  not 
according  to  the  weights  expressed  in  the  bill  of  lading,  unless 
there  be  a  special  contract  so  to  pay  for  them  (5).  Where,  the 
bill  of  lading,  of  a  cargo  shipped  at  Dantzic,  on  board  a  Prus- 
sian ship,  expressed  it  to  be  100  last  in  2,092  bags,  and  the 
consignee  had  purchased  it  for.  that  quantity  English  measure, 
bat  it  did  not  amount  to  that  quantity  by  tlie  Dantzic  measure, 
which  is  larger,  it  was  held  that  the  master  was  entitled  to  freight 
according  to  the  measure  in  the  bill  of  lading,  and  exceeding 
the  Dantzic  measure  (6).  In  the  case  of  a  charterparty,  if  the 
stipulated  payment  be  a  gross  sum  for  an  entire  ship  or  an  entire 

(1)  See  Abbott  on  Ship.  4  ed.  (4)  The  59  G.  3.  c.  25.  regu- 
284.    2  Holt  on  Ship.  133.  lates  the  rate,  &c.  of  freight  for 

(2)  See  2  Bos.  &  Pul.  321.      5  gold,  &c.,  on  board  his  majesty's 
Taunt,  435.    1  Marsh.  123.  .4M.  ships. 

&  S.  37.     1  Camp.  84,  as  to  what        (5)  Holt  C.  N.  P.  346. 
may  be  termed  freight.  (6)  4  Taunt,  102. 

(3)  a  Taunt,  254. 

D  D  4 
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Me,  jthougfa  tbe  mercbaiit  bav«  nol  Mif  tedeo  the  db]p(l); 
and  if  a  oertaia  Bum  be  4t^>ulate<l  for  e?ary  toiu  or  oUior  povtiar 
of  the  $hip'9  icapacky  for  the  vhpje  vo)rage>  the  pajmeni  Biui 
he  aooopding  to  the  number  of  U)ii9»  &Q«  which  the  «bip  m  proved 
capiihle  of  ooDtaiiuiig»  withoat  riegard  Ao  the  qiiaoli^  actoallj 
put  on  board  by  the  mercbaiil  (2) ;  on  the  other  hand*  if  the 
mercbaqt  has  stipulated  to  pay  a  certain  wn  per  cask  or  hate 
of  goodg»  the  payment  mii&t  be,  m  the  first  phicet  accordtpg  la 
the  number  of  the  casks  0r  bales  shipped  and  deiiYered ;  and  if 
he  has  further  coyenanted  to  furnish  a  eomplete  lading,  or  • 
specific  number  of  casks  or  bales,  and  ftiled  to  do  so,  ha  muse 
make  good  the  loss*  which  the  owners  have  sostaiaed  by  hie 
fiiilure^  to  be  settled  in  case  of  disagreement  by  a  jury,  iriio 
will  take  all  the  circumstances  into  copsidferation.  (8) 

The  burthen  of  the  ship  is  usually  mentioned  in  the  contract 
for  freight,  sometimes  with  the  addition  of  the  words  **  or  there* 
abouts,"  and  the  quantity  of  the  burthen  mentioned  should  not 
exceed  the  exact  measure  above  five  tons.  If  an  entire  ship  be 
hired,  and  the  burthen  thereof  expressed  in  the  charterparty,  and 
the  merchant  covenant  to  pay  a  certain  sum  for  every  ton  of 
goods  which  he  shall  lade  on  board,  but  do  not  covenant  to 
fiimish  a  complete  lading,  the  owners  can  only  demand  payment 
for  the  quantity  of  goods  actually  shipped  (4) ;  but  if  a  freighter 
agree  to  load  a  full  and  complete  cargo,  though  the  burthen  of 
the  ship  is  described  to  be  of  a  less  quantity  than  it  really  is,  yet 
the  freighter  must  load  a  full  cargo,  aqcording  to  the  real  bur- 
then of  the  ship,  and  he  will  be  liable  for  freight  according  ta 
what  ought  to  have  been  loaded,  unless,  indeed  the  owner  or 
master  make  a  fiilse  description  of  the  burthen  with  a  fraudulent 
intent  (5) 

■ 

With  respect  to  the  manner  and  time  of  payment  of  fr^^tj 
it  is  most  frequently  contracted  to  be  paid,  either  by  the  whole 
voyage,  or  by  the  months  or  other  time ;  in  the  former  case  it 
is  either  fixed  at  a  certain  sum  for  the  whole  caxgp,  or  so  much 


(1 )  Abbott*  286.  r.  E.  J.  Company,  M.  T.  1 789,  and 

(2)  Id.  287.  Abbott,  188. 

(3)  Id*  (5)  See  2  Barn.  &  Aid.  42 1 .  and 

(4)  Abbott,  287.  Lady  James    see  3  Taunt.  469. 
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p«r  UiB,  hanit)»  bulkt  AT  other  vfli|^t  or  meaiurtf,  or 
CM/,  on  theTalneof  tlieciirgo(l).  Wbea  freight  is  eoBtraoted  to 
he  pttd  for  the  whole  voyage,  the  owners  in  general  take  upon 
Aemadvea  the  cfaanoe  of  the  long  or  short  duration  of  the  voy- 
age ;  bat  if  it  is  contracted  to  be  paid  for  the  month  (9)  or  other 
time^  then  the  risk  of  the  duration  of  the  voyage  falk  npon  the 
menhant  (6)  i  and  if  no  time  be  fixed  fiir  the  commenoement  of 
the  oomputaiion,  it  will  begin  firom  the  time  the  ship  breaks 
groinid  in  the  course  of  her  voyage  (4),  and  will  continue  during  ^ 

the  whole  ooorse  of  the  voyage^  and  4luring  all  uoavoidi^le 
delaya  not  peeasioned  by  the  act  or  n^lect  of  the  owners  or 
masteri  or  by  snch  circumstances  as  work  a  suspension  of  the 
eontraet  for  a  particular  period  (5).  Thus  the  freight  will  be 
payable  for  the  time  consumed  in  necessary  repairs  during  the 
^^'P'S^  if  it  .do  not  appear  that  the  ship  was  insuffident  at 
the  outset,  or  that  there  was  any  improper  delay  in  repauring 
her  (6).  When  freight  is  reserved  monthly,  to  be  paid  in  pro- 
portion  at  the  end  of  two,  six,  ten,  and  fourteen  months,  it  is 
earned  at  the  end  of  each  month,  and  the  time  of  payment  is 
only  postponed  (?)•  Freight  is  sometimes  stipulated  tp  be  paid  in 
advance,  but  perhaps  this  may  not  be  strictly  called  fi'eight;  an 
agreement  that  in  consideration  that  A.  would  take  on  board 
his  ship  B/s  goods  fcnr  the  purpose  of  conveyance,  B.  would 
pay  a  certain  sum  on  A.'s  delivering  to  him  the  bills  of  lading, 
is  a  valid  contract,  and  the  price  of  the  carriage  of  the  goods  is 
recoverable  immediately  on  the  loading  of  themj  and  whether 
the  voyage  be  performed  or  not.  (8) 

We  will  now  divide  our  enquiries  on  this  important  subject 
into  the  following  branches.  First,  when  the  entire  freight  is 
earned*  Secondly,  when  only  part  of  the  freight  is  earned. 
Thirdly,  who  are  entitled  to  fireight,  and  the  rights,  &c.  of  such 
parties.    And  lastly^  who  are  liable  to  the  payment  of  freight. 


•^r 


(1)  See  MonteBore^sDictionaiy,  (4)  2  Hen.  Bla.  634. 
ticFreight, Postlethwaite^sDic.tit.  (5)  9  Bos.  &  Pul.  405.  Abbott. 
Ykeight.    To  freight  a  ship,  and  to  288. 

take  certaintonnageto  freight,  are  (6)  10  East»  555^  and  see  2 

difierent  thmgs,  as  also  to  be  a  Campb.  627-    3  Bos,  &  Pul.  405. 

cap  merchant,  or  under*frrighter.  (7)  10  Bast,  556. 

FostLDicid.  (8)  1  Manh,  122.     5  Taunt. 

(2)  This  is  in  general  to  be  con-  435.  See  1  Campb.  84.  2  Shaw, 
sidered  as  a  calendar  not  a  lunar  283.  ^  Bos.  %l  Pul.  231.  4  Ganp. 
month.     1  Esp.  Rep.  1 86.  24 1  • 

<3)  Abbott,  4  ed.  288. 
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• 

Whea  the  ca»        It  may  be  laid  down  as  a  general  rule  that  in  the  absence  of 
me^'^  ^      ^^  express  contract  to  the  contrary,  the  entire  freight  is  not 

earned  until  the  whole  cargo  is  r«uly  for  delivery,  or  has 
been  delivered  to  the  consignee^  according  to  the  contract  for 
the  conveyance  of  it  ( 1 ).  If  freight  is  to  be  paid  for  the  carriage 
of  live  stock  at  so  much  per  head,  freight  is  not  payable  for  such 
as  die  during  the  voyage  (2).  But  if  the  owner  or  conugnee  of 
the  goods  neglect  to  perform  his  part  of  the  contract,  or  so  act 
9A  to  prevent  the  owner  or  master  of  the  ship  from  completing 
the  conveyance  and  delivery  of  the  goods,  the  latter  will,  in  the 
shape  of  damages,  be  entitled  to  the  whole  freight;  and  where 
the  merchant  covenants  to  furnish  a  complete  lading,  or  a  spe- 
cific number  of  casks  or  bales,  and  fails  to  do  so,  he  will  be 
liable  for  the  whole  freight  (3).  A  freighter  who  has  the  option 
to  load  wholly  with  cotton  at  a  higher  rate,  or  partly  with  rice 
at  a  lower  rate,  and  partly  with  cotton,  after  an  election  to  load 
with  cottouj  and  failing  to  furnish  a  complete  cargo,  is  bound 
to  pay  the  higher  freight  for  the  whole  ship  (4) ;  but  if  the  mek^ 
chant  do  not  covenant  to  furnish  a  complete  lading,  although 
the  charterparty  or  contract  express  the  vessel  to  be  hired  by  the 
ton,  and  that  the  freighter  should  pay  so  much  per  ton  for 
every  ton  of  goods  which  he  should  lade  on  board,  then  the 
owners  can  only  demand  payment  for  the  quantity  of  goods 
actually  shipped  (5).  Where  a  ship  is  chartered  outwards  only, 
without  reference  to  her  return,  and  a  delivery  of  the  cargo  is  pre- 
vented by  the  perils  of  the  seas,  freight  it  seems  is  doe  to  the  owner 
for  bringing  it  back  (6);  and  where  a  ship  hired  to  go  beyond  seas 
to  fetch  home  a  cargo^  for  which  a  certain  rate  per  ton  was  to 
be  paid,  nothing  being  payable  for  the  outward  voyage,  was 
forced  to  return  in  ballast,  the  merchant's  factor  having  no  goods 
to  put  on  board,  the  Court  of  Chancery  decreed  payment  of  the 
freight  (7)«  If>  upon  an  agreement  between  the  owners  and 
freighter,  that  the  ship  shall  sail  to  a  particular  place  abroad, 
.  and  there  receive  and  load  a  full  and  complete  cargo  of  goods, 
the  ship  sails  and  arrives,  and  is  ready  to  receive  her  cargo,  but 
the  freighter  is  prevented  from  loading  her  in  consequence  of  a 


(i)  See  2  Bam.  &  Aid.  17.  21.  S.  C. 

(2)  Molloy,  book  2.  ch.  4.  a.  8.  (5)  James  v.  E.  I.  Compaov, 
Abbott,  285.  4  ed.  sittings  post  M.  T.  1 789.     2  Holt 

(3)  11  East,  232.,    and  see  2  on  Shipping,  138. 
Vem.212.  (6)  1  Taunt.  300. 

(4)  7  Taunt.  272.     1  Moore,  .  (7)  2Vcrn.212.  Abbott,  287. 
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prohibitioa  to  export  goods,  the  owner,  notwithstanding  suck 
prohibition^  is  entitled  to  the  full  amount  of  the  fireight(l). 
Where  a  plaintiff,  by  charterpar^  dated  Ist  March  1775,  let 
to  defendant  a  ship  to  freight,  and  by  the  terms  of  the  charter- 
party  the  plaintiff  was  to  carry  an  outward  cargo  of  goods  (not 
prohibited  by  restraint  of  princes),  from  Liverpool  to  South  Caro- 
lina in  America,  and  to  bring  back  from  thence  a  cargo  of  rice  for 
defendant,  defendant  paying  freight  for  the  same,  and  the  plaintiff 
deared  out  the  ship  on  the  22d  March  foUowing^  and  set  sail  on 
the  SOth  from  Liverpool  with  a  cargo  of  salt  to  and  arrived  at 
Carolina,  where  in  consequence  of  a  prohibition  issued  by  the 
stales  of  America  the  1st  of  March,  the  very  day  the  charterparty 
was  dated,  against  the  importation  of  all  British  goods,  and 
also  in  consequence  of  a  further  order  issued  before  the  ship's 
arrival,  prohibiting  the  exportation  of  goods  to  England,  the 
plaintiff  could  not  unlade  his  cargo,  or  take  in  a  return  cargo^ 
and  sailed  back  again  to  Liverpool,  the  freighters  were  held 
liable  for  freight  homewards ;  but  in  that  case  it  was  questioned 
whether  the  defendants  would  be  liable,  if  the  plaintiff  knew  of 
the  prohibition  before  the  clearance  of  the  vessel  at  Liver- 
pool (2).  In  cases  where  the  freighter  neglects  to  complete  a  full 
cai|^,  &C.  according  to  his  agreement,  but  the  master  or  owner 
of  the  vessel  nevertheless  earns  freight  by  the  carriage  of  other 
persons  goods  in  the  room  of  those  which  ought  to  have  been 
laden,  the  freighter  wUl  only  be  liable  for  the  whole  freight,  and 
for  damages  minus  the  freight  so  earned  by  the  carriage  of  other 
persons  goods  (S);  but  where  a  ship  was  let  to  freight  for  a 
voyage  to  take  out  a  small  cargo  of  lead  to  P.,  and  to  bring 
home  a  return  cargo>  for  which  freight  was  to  be  paid  at  eleven 
guineas  per  ton  for  the  whole  ship's  admeasurement;  but  if, 
from  political  circumstances,  she  was  unable  to  discharge  her 
cargo,  and  consequenUy  to  obtain  a  return  cargo,  and  the  freight- 
ers agreed  to  pay  a  gross  sum  less  than  the  amount  of  the  freight 
per  ton,  the  ship  being  prevented  from  discharging,  and  the 
freighter  supplying  no  homeward  freight,  the  master  took  in 
other  goods  in  freight,  and  brought  them  home  together  with 
the  lead,  the  Court  of  Common  Pleas  held,  that  he  was  entitied 
to  receive  the  gross  sum  stipulated,  and  also  to  retain  the  freight 
which  the  ship  had  earned.  (4) 

0)  3  Bos.  &  Pul.  295.  n.  a.  (3)  See  1 1  Bast,  232. 

(2)  Heslop  V.  Jones,  2  Chitty's        (4)  2  Taunt.  285.     12  East, 
Rep.  550.  496.  n.  S.  C. 
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If  the  freighter  or  his  consignee  dupense  with  the  peribrmanoe 
of  the  Toysge^and  acoept  the  cargo  at  any  other  plaoe^  or  in  any 
other  manner  rescind  the  contract  of  afireightment^  and  the 
owners  are  ready  and  willing  to  complete  their  engagement,  the 
whole  freight  will  be  recoverable  (1  )•  If  theeons^ee  accept  the 
goods,  he  cannot  defend  himself  from  the  payment  of  the  whole 
freight,  on  the  ground  that  they  were  damaged  on  the  voyage^ 
but  he  must  bring  his  cross  action.  (2) 

An  interruption  of  the  regular  course  of  the  voyage  happening 
by  the  perils  of  the  seas,  or  without  the  &ult  of  the  owner,  does 
not  deprive  him  of  the  entire  freight,  if  the  ship  arn^e  with  and 
be  ready  to  deliver  the  whole  cargo  at  the  place  of  destinatioD^ 
as  in  the  case  of  a  capture  and  recapture  (3),  or  of  an  embar* 
go  (4) ;  and  when  the  ship,  by  reason  of  any  disaster  or  other* 
wise,  goes  into  a  port  short  of  the  place  of  destination,  and  is 
unable  to  prosecute  and  complete  the  voyage,  the  master  may, 
if  he  will  and  can  do  so,  hire  another  ship  to  convey  the  goods, 
and  so  entitle  himself  to  his  whole  freight  (5).  But  the  Court 
of  Admiralty  have  refused  to  give  frright  when  the  vessel,  being 
captured  on  the  outward  voyage,  was  recaptured  and  brought 
back  to  the  port  of  her  departure  (6) ;  and  frcnght  was  refused 
to  a  ship  under  embargo,  against  a  cargo  not  under  the  em- 
bargo, but  which  was  obliged  to  be  unloaded  to  be  sent  in 
another  vessel  (7).  Although  no  freight  is  due  where  by  the  sale 
of  the  goods  the  voyage  has  been  totally  defeated  (8),  yet  whtfe 
the  master  by  most  imperious  .necessity  was  compelled  to  sell  a 
part  of  the  cargo,  and  there  was  a  total  absence  of  all  fraud, 
but  the  expences  were  incurred  by  the  de&uH  of  the  owners  of 
the  cargo^  full  freight  was  allowed  on  the  entire  cargo.  (9) 

The  owner  is  entitled  to  freight  on  godds  delivered  to  and 
received  by  the  merchant  at  the  place  of  destination,  though 
they  happen  to  be  greatly  damaged  by  a  peril  of  the  sea,  or  be 
so  damaged  as  to  be  of  no  valuer  and  the  owner  in  such  case 
is  not  answerable  for  the  expence  incurred  in  endeavouring  to 


(1)  1  Taunt.  301.  7  T.  R.  381.  (5)  Abbott,  311. 

(2)  6  Taunt.  65.  12  East,  381.  (6)  3  Rob.  Rep,  180. 

(3)  3  Rob.  Rep.  101.3  Bos.  &  (7)  4  Rob.  17. 77. 
Pnl.  420. 43 1 .  See  2  Campb.  627.  (8)  Dod.  3 1 7- 

0  Rob.  231.  (9)  Dod.  385. 

(4)  1  Bos.  &  Ful.  637. 
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ranoTe  Che  injary  oecaaioiied  by  lach  peril  of  the  ma  (1) ;  sitd 
hi  an  acdon  for  fraght,  damage  done  ta  the  goods  by  bsd  sto^rage 
cairnot  be  given  in  eridence,  either  as  a  complete  defence^  or  in  mi« 
tigation  oF  damages,  even  tbongh  the  damage  exceed  the  amount 
€if  the  freight  (2).  It  appears  donbtftil  whether  the  merchant 
in  these  cases  is  bonnd  to  receive  the  goods^  or  whether  he  is 
not  at  liberty  to  abandon  them  when  brought  to  the  place  of 
destination»  and  by  so  doing  to  discharge  himself  from  the 
fieigfat.  It  is  observed,  that  upon  this  question  different  doc- 
trines and  opinions  have  prevailed,  and  there  is  no  judicial 
dedsion  in  our  books,  although  in  some  cases  between  the 
merchant  and  his  insurer,  it  has  been  admitted  that  the  freight 
was  payable^  notwithstanding  the  goods  were  so  much  damaged, 
that  their  value  tell  short  of  its  amount  (S) :  but  it  is  necessary 
to  distiugnish  die  causes  from  which  the  deterioration  may  have 
proceeded ;  if  it  had  proceeded  from  the  fault  of  the  master  or 
mariners^  the  merchant  is  entided  to  receive  a  compensation^  and 
of  course  he  is  not  answerable  for  the  fVeight,  unless  he  accept  the 
goods^  except  by  way  of  deduction  from  the  amount  of  the  com- 
poi8ation(4);  on  the  other  hand,  if  it  have  proceeded  from  an. 
intrinsic  principle  of  decay  naturally  inherent  in  the  commodity 
itself  whether  active  in  every  situation  or  only  in  the  con- 
fbement  and  closeness  of  a  ship,  the  merchant  must  bear  the 
loss,  and  pay  the  freight,  for  the  master  and  ownen  are  in  no 
fault,  nor  does  their  contract  contain  any  insurance  or  warranty 
against  sudi  an  event  (5).  In  our  West  India  trade,  the  freight 
of  sugar  and  mdlasses  is  said  to  be  regulated  by  the  weight  of  the 
casks  at  the  port  of  delivery  here,  which,  in  fact^  is  in  ev«ry 
instance  less  than  the  weight  at  the  time  of  the  shipment,  and 
therefore  the  loss  of  freight  occasioned  by  the  leakage  necessarily 
fiUb  upon  the  owners  of  the  ship  by  the  nature  of  the  contract. 

It  fiequendy  happens  that  the  master  or  owner  fails  to  com-  When  only  pvt 
plete  his  contract,  ridier  by  not  delivering  die  whole  of  the  ^"^f  •**** " 

(1)  6  Taunt  65.    Dougl.  272.    300. 

Ltttwidgsv.  Grey,  House  of  Lords,        (4)  See  7  East,  479.    Abbott, 

23d  Feb.  1733.  301. 

(2)  4  Campb.  119.  See  also  (5)  See  as  to  this  point,  Abbott, 
7  East,  479.  1  Cainpb.  33.  377.  300  to  304.,  and  the  several  autho- 
1  Stark.  108.  rities  there  qlioted.  Seeal8o2Bttrf. 

(3)  2  Stra.  1065.  Park,  on  Ins.  882.     1  Bla.  Rep.  190« 
160.   Marsh  on  Ins.  143.  Abbott, 
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goods  to  the  oonttgnee  or  owner^  or  by  delivering  them  at  a 
place  short  of  their  original  destination ;  in  these  cases,  if  the 
owner  or  consignee  of  the  goods  derive  any  benefit  from  the  con- 
veyance^ he  is  liable  to  the  payment  of  freight  jtto  rata  itineritf 
or  for  so  much  as  the  partial  carriage  of  the  goods  was  worth; 
_  .r,tw-v,^-jt>nd  thongh  contracts  of  tins  nature  are  frequently  endre  and 
in3rn8iBI^*^d  the  master  or  owner  of  the  ship  cannot,  from 
the  nature  of  them»  sue  thereon,  and  recover  even  freight  pro 
rata  itineris^  yet  he  may  do  so  upon  a  ft^h  implied  contract, 
for  as  much  as  he  deserves  to  have  (1),  unless  indeed  there  be 
an  express  clause  in  the  original  contract  to  the  contrary,  that 
he  shall  not  have  freight  pro  rata  itinerU.  A  fresh  implied 
contract  arises  upon  the  owners  or  consignees  acceptance  of  the 
goods*  Considerable  difficulties  have  arisen  in  determining  what 
shall  amount  to  this  acceptance  (2),  but  as  these  difficulties  all 
occurred  on  the  particular  facts  of  each  case,  it  would  be  im* 
practicable  here  to  consider  them  minutely ;  no  actual  accept- 
ance by  corporal  touch  is  necessary,  and  the  acceptance  may 
be  made  by  tlie  express  or  implied  directions,  and  with  the 
consent  of  the  owner  or  consignee  of  the  goods,  but  not  other* 
wise. 

This  indeed  may  be  considered  as  the  summary  of  the  Iaw-» 
which  entitles  a  par^  to  freight  pro  rata  ttineris :  there  are 
indeed  various  decisions  and  cases  on  the  subject,  but  they  all 
appear  to  bear  towards  the  same  point,  viz.  that  if  a  party  de* 
-  rives  any  benefit  from  the  conveyance  of  the  goods,  he  must  pay 
freight  in  proportion  to  the  benefit  of  the  carriage.  If  a  ship  be 
wrongfully  seized  and  sold,  and  restitution  in  value  be  awarded 
against  the  captors,  the  owners  will  be  entided  to  freight /vi9 
rata  ttineris  of  the  voyage  performed  at  the  time  of  capture  (8)  : 
if  the  ship  and  cargo  sink  or  be  taken,  the  freight  is  sunk  or 
taken  with  it ;  but  if  the  ship  be  retaken,  the  freight,  as  before 
said,  revives  in  the  recapture.  No  freight  will  be  due  where  the 
voyage  is  prevented  upon  its  immediate  commencement  without 
the  act  of  the  freighter,  as  where  a  vested  was  chartered  to  take 

(1)  See  2  Atk.  621.     Maiyne  (2)  See  10  East,  378.  526.    2 

Lex  Mer.   100.      1  Taunt.  300.  CAmpb.466.  1  Edw.Ad.  Rep.24S. 

See  also  2  Holt  on  Shipping,  141.  1  Rob.  289.    3  Rob.  101 .  180.    4 

12  East,  179.  7T.  R.381.  8  East,  Rob.  17. 77. 

437.     4  Taunt.  748.      1  Maule  (3)  Park  on  Ins.  chap.  2.  page 

&  S.  573.    5  Taunt.  612.  70.     1  Rob.  Rep.  289. 
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a  cargo  to  Venice,  but  immediately  upon  leaYiog  port,  was  ob« 
liged  to  retam  by  bad  weather,  and  waa  stopped  by  an  embargo^ 
in  consequence  of  which  the  cargo  was  hmded  and  redelivered 
to  the  freighter.  (1) 

» 

If  a  party  admit  jironila  freight  to  be  due^  and  by  i^ee* 
ment  stipulate  to  pay  it,  he  cannot  dispute  the  payment  of  it  (S)» 
Where  P.  was  the  owner  of  a  ship  which  took  ia  a  cargo  at 
Calcutta,  to  be  carried  thence  to  St.  Petersburgh,  where  P. 
resided,  this  cargo  was  purchased  on  account  of  P.  by  E.  his 
supercargo  and  agent,  but  the  house  of  E.  F.  &  Co  of  Calcutta 
advanced  j£^26,000  towards  the  purchase  thereof,  and  of  the  cargo 
of  another  ship  belonging  to  P.,  and  for  their  security  bills  of 
lading  of  the  first  mentioned  cargo  were  signed  by  the  captain 
as  shipped  by  F.  F.  &  Co.,  on  account  of  P.,  to  be  delivered  at 
St  Petersburgh  to  the  order  of  F.  F.&Co.  or  their  assigns; 
the  words  <*  he  or  they  paying  freight,''  which  in  the  bills  of  ^ 

lading  immediately  followed  the  direction  for  delivering  to  the 
order  of  F.  F.  &  Co.,  were  struck  out;  these  bills  were  delivered 
to  F.  F*  &  Co.,  and  indorsed  and  transmitted  by  them  to  the 
defendants  their  correspondents  in  London.  Before  the  ship 
sailed  from  Calcutta,  a  memorandum  of  charter  was  entered 
ioto  between  E.  and  th6  captain,  whereby  it  was  agreed 
that  the  ship  should  be  dispatched  -with  a  complete  cargo» 
should  proceed  to  St.  Petersburgh,  and  there  deliver  the  same 
to  the  order  of  the  freighter,'on  payment  of  freight  at  a  specified 
rate.  The  ship  in  the  course  of  her  voyage  was  lost,  but  there 
was  a  salvage  of  part  of  the  cargo,  which  was  sold  with  the 
assent  of  the  captain,  and  produced  the  net  sum  of  j^  18,300. 
In  April  1816  the  defendants,  as  holders  of  the  bills  of  lading, 
applied  for  the  proceeds  of  the  salvage,  but  the  plaintifis  had 
put  a  stop  thereon,  on  the  part  of  P.,  and  tlie  captain  as  agent 
of  P.  daimed  a  lien  thereupon  for  pro  rata  freight.  On  the  1 2th 
July  1816,  the  memorandum  for  charter  not  being  then  forth- 
eomin^  and  the  defendants  being  then  in  possession  of  the 
bills  of  ladings  by  letter  to  the  plaintifi  agreed  that  (in  consi- 
deration of  the  plaintiffs  handing  tathe  defendants  the  captain's 
order  in  the  defendants  favour  for  the  proceeds  of  the  cargo  of 
late  ship,  and  a  letter  from  the  plaintifis  to  those  who  had 


(1)  4  Rob.  Rep.  77.,  and    see        (2)  8  Taunt.  354. 
10  East,  521. 
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sold  UwcflTgo^  wididrawing  any  dahn  on  aceounC  of  P«)|  tke 
dafieodnto  wodd  hold  thcmselTetf  aoKNUilable  for  &e  plciiitafi 
^  is  the  agents  of  f^  for  whatever  m^bt  appear  la  be  due  for  the 
pro  rata  freight,  according  to  the  charterparty  entered  into  at 
Calcutta  between  E.  and  the  captain ;  the  plaintiffi  performed 
their  part  of  tike  agreenientf  and  the  defendaats  in  oonaeqneaoe 
received  the  proceeda  of  the  salv^ge^  but  refaaed  torp&yAepro 
ma  freight.  It  was  held  that  the  phdati&  wete  entitled  fo 
recover  ik  asmmpnif  on  theagfeement  of  July  I8I69  the  aiaoonf 
of  the/iria  fa/a  freig^ 

Who  in  en-  The  owuer  or  master  of  the  vessei^  or  other  part^  witfi  wheat 
titM  to  Afight.  dM  .contract  of  affreightment  is  madei  is  always  the  party  prima 
JweiB  entided  td  claim  tke  payment  of  freight.  A  flag  ofioer 
oommanding  on  a  foreign  station  is  not  entitled  to  any  share 
of  the  freight  paid  by  private  merchants  to  the  captain  of  a  ship 
of  war,  for  the  conveyance  of  private  treasure  on  board  the  said 
ship  to  this  country,  in  pursuance  of  orders  issued  to  the  captain 
by  the  flag  officer^  under  the  authority  of  the  admiralty.  (1 ) 

K  frequendy  happens  that  the  owner  of  the  ship^  who  is  ori* 
ginally  entitled  to  the  freightyt  sells  or  otherwise  disposes  of  his 
interest  in  the  ship  \  where  a  chartered  ship  is  sold  before  the 
voyage,  the  vendee^  and  not  the  vendor  or  par^  to  whom  he 
afterwards  assigns  the  charterparty^  is  entitled  to  the  freight  {^)j 
But  where  the  ship  has  been  sold  during  the  voyage,  the  owner^ 
with  whom  a  covenant  to  pay  freight  has  been  made,  is  entitled 
to  the  freight^  and  not  the  vendee  (5).  Anor^gagee^  who  does 
not  take  possession^  is  not  entitled  to  the  freight  (4).  We  sbait 
hereafter  consider  the  right  of  an  underwriter  to  freight  after 
the  abandonment  of  a  vessel  (5).  It  is  a  general  rule,  in  the  case 
of  a  capture,  that  the  captor  succeeds  to  all  the  rights  of  the 
owner  of  the  captured  vosel,  and  the  crown  succeeds  to  all  the 
ri^tB  of  the  captor^  though  under  circumstances  this  right  will 
not  succeed.  Freight  is  given  to  the  crown,  a^  succeeding  to 
tke  rights  of  the  eneqies  shipowners^  though  not  decreed  prior 
to  the  breaking  out  of  hostilites  (6)L   If  this  owner  is  net  entitled 


(1)5  Maule  &  S.  32.  (4)  I  Hen.  Bla.  1 1 7. 

(2)  2  Tawnt.  407.  (5)  Ser  post,  dt.  hisuwnor. 

(3)  10  East^279.    1  Hen.  Bla.  (6)  Edw.  Ad.  Rep.  72. 
1 1 7.  in  notes. 
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to  ireigfaty  Bother  is  the  captor  nor  the  crown  (1).  But,  under 
circumstances,  the  Court  of  Admiralty  have  decreed  a  moiety  of 
freight  to  be  given,  though  the  voyage  was  not  completed  (2). 
If  the  captor  performs  the  contract  of  the  vessel,  he  is  entitled 
to  fireigfat;  bat  if  the  captor  have  done  ^any  thing  to  the  injury 
of  the  property,  or  have  been  guilty  of  any  misconduct,  he  may 
«emain  answerabie  for  the  effect  by  way  of  set-<^(3)  \  and  the 
owners  of  a  cargo  will  be  allowed  to  deduct,  from  freight  decreed 
to  the  crown,  monies  advanced  to  the  master  to  enable  him  to 
prosecute  his  voyage.  (4) 

The  time  and  manner  of  payment  of  freight  are  frequently  or  the  lies 
TCgulated  by  express  stipulations  in  a  charterparty,  or  other  ^fr^i><«(0 
written  contract ;  and  when  that  is  the  case^  the  payment  must 
be  according  to  such  stipulations ;  but  if  there  be  no  express  sti- 
pulation to  the  contrary,  or  inconsistent  with  the  right  of  lien, 
the  goods  conveyed  generally  remain  as  a  security  until  the 
freight  is  paid,  for  the  master  or  owner  is  not  bound  to  deliver 
them,  or  any  part  of  them,  without  payment  (6)  of  the  freight 
uid  other  charges  in  respect  thereof.  Where  (7)  the  defendant^ 
as  own^  <^  a  vessel,  covenanted  by  charterparty  with  At  as 
freighter,  to  take  on  board  a  cargo  in  the  Brazils  and  deliver  the 
same  in  England,  A.  covenanted  to  put  the  cargo  on  board,  and 
pay  freight  at  a  certain  rate  per  ton,  part  in  money  on  the  arrival 
of  the  vessel,  and  the  remainder  by  bills  at  two  months  after  the 
delivery  of  the  cargo,  and  the  owner  bound  the  vessel  and  her 
freight,  and  the  freighter  bound  the  cargo,  for  the  due  performance 
•f  their  respective  covenants ;  and  part  of  the  cargo  was  shipped 
for  A.,  and  part  for  their  consignees;  and  the  defendant  delivered 
the  goods  to  the  other  consignees^  on  payment  of  the  freight  at 
a  less  rate  than  that  contracted  for  by  die  charterparty,  but  re- 
fused to  deliver  to  the  plaintifis  the  goods  consigned  to  A.,  which 
A.  had  assigned  to  themy  without  their  paying  the  whole  of 
the  freight  due  under  the  terms  of  the  charterparty :  it  was 
held,  that  the  defendant  was  justified  in  detaining  the  goods  of 
the  plaintifis,  until  payment  of  the  freight  stipulated  for  by  the 
charterparty,  as  the  delivery  of  the  goods  and  the  payment  of 


<1)  See  Edwards  Ad,  Rep.  56.  <5)  See  post,  tit.  Lien. 

(2)  Id.  216.  (6)  Dougl.  104.    Abbott,  4  ed. 

(3)  4  Rob.  282..  258.    4  B.  &  A.  50. 

(4)  Edwards  Ad.  Rep.  232.  (7)  8  Taunt.  280. 

VOL.  ml  £  £ 
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sold  UwcMrgo^  withdrawing  aitycbini  on  ar  ^*  So  where 
defeDdnl^  wodd  hold  tbemsetretf  aoKNUity''/  *^  let  the  vessel 
'  Ms  the  agento  of  P.,  for  whatever  m^bt  i^^y  jnditionj  and  the 
pro  rata  freight^  according  to  the  cha;  elivery  of  the  cai^ 
Calcutta  between  E.  and  the  captair  '  emainder  by  bills  at 
their  part  of  the  agreement,  and  tl^  might  detain  the  cai^ 

raoeived  the  pmeeedtf  of  the  salv      '    ry  of  the  cargo  and  pay^ 
fWa  freighU    It  was  held  d»   - '    it  acts.(l) 
recover  ik  assmgfgUf  on  dwp 

ef  th0|ww  rata  freigfat        .  *  j  stipulated  for  in  charterpartiea» 

acts  of  afireightment;  but  it  would 
^M^^tS^.       The  owner  or  mast^      ^ch  stipulation.    The  right  to  freight 

Ae-contract  of  afire?      ^^);  the  cargo  is  bound  to  the  ship,  as 

Jmie  enttded  to  c    ^^  cargo,  and  the  master  may  detain  any 

ooimnanduig  or  ^^dize  for  the  freight,  &c,  of  all  that  is  con- 

of  the  freight  •  ^^^  person  (S) ;  but  the  master  cannot  detain  the 

of  war,  for  ^  .^  the  vessel  until  these  payments  are  made,  as  the 

ship  to  ^\'''\^[i  then  have  no  opportunity  of  examining  their 

by  the  v  //  j^  England,  the  practice  is  to  send  such  goods  as 

/paired  to  be  landed  to  any  particular  wharf,  to  a  public 

•       ^J^^  order  the  wharfinger  not  to  part  with  them  tili  the 

^      ^snd  other  charges  are  paid,  if  the  master  is  doubtful  of 

^yment  (4).     No  right  of  lien  for  freight  can  exist,  unless  the 

^bt  has  been  earned ;  if  the  freighter  or  a  stranger  prevents 

^  freight  from  becoming  due,  the  shipowner  or  master's  remedy 

^  by  action  for  damages.  (5) 

In  some  cases  this  right  of  lien  cannot  arise,  as  where  the 
owners  of  the  vessel,  by  the  charterparty  or  other  contract,  parts 
with  the  possession  of  the  vessel,  or,  in  other  words,  demises  the 
ship  to  the  owners  of  the  cargo  for  the  time  of  the  hiring.  The 
question,  whether  or  not  the  owner  does  so  demise  the  ship, 
must  necessarily  depend  upon  the  intention  of  the  parties,  and 
the  apt  words  of  hiring  and  letting  apparent  on  the  face  of  the 
contract  (6) ;  and  though  there  be  a  clause  in  a  charterparty  or 

(1)8  Taunt.  293.  (6)  See  2  Brod.  &  B-  410.  5  B. 

(2)  8  Price,  542.  Moore,  211.    3  Barn.  &  A^ld.  497. 

(3)  Abbott,  258.  Soldergreen  2  B.  &  A.  503.  4  M.  &  S.  288. 
V.  Flight,  Sit.  p.T.  T.  1796,  at  2  Marsh.  339.  8  Taunt.  280.  Cow- 
Guildhall,  per,  143.     13  East,  238.     3  £$p. 

(4)  Abbott,  259.  27.    2  Camp.  482. 

(5)  3M.  &S.205. 
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Xt  of  affireightmenC^  gtving  a  lien  on  the  cargo  for 

4r^  Nhat  is  usually  denominated  freight,  yet  the 

^<  ^xases  have  the  b«iefit  of  this  clause.    To 

N^  case  is  in  point :  two  persons,  who 
^  ^  ^f  one  Paul,  at  the  rate  of  j^4j8  per 

\^^'  ^  Vparty,  by  which  the  goods  to  be 

^  ^  ible  to  him,  and  they  had  power  to 

^^^  ^(  jiariners.    Some  merchants  in  the  West 

^^^  ♦^  ^        p  with  goods,  and  allowed  the  factors  £^ 

.  riage ;  the  ftu^rs,  who  had  thus  chartered  the 
/n  name,  became  bankrupts*     Paul  instituted  a 
^^ourt  of  Chancery,  to  compel  the  merchants  to  pay 
.lie  hire  of  the  ship,  insisting  that  they  were  liable  to 
,  by  reason  of  this  clause  in  the  charterparty ;  but  the  Lord 
^nsDcellor,  Hardwicke,  decided  that  he  should  recover  of  them 
no  more  than  they  had  engaged  to  pay  the  factors  for  the  freight, 
aod  that  they  were  not  liable  to  make  up  the  deficiency  to  him« 
His  lordship  observed,  that  by  the  general  law,  the  cargo  is 
liable  to  pay  the  freight,  but  that  in  this  case  the  j£48  per  month 
was  improperly  termed  the  freight  of  the  goods,  being  rather 
the  hire  of  the  ship;  that  the  factors  had  made  an  agreement 
with  the  master  on  their  own  account,  and  not  on  the  part  of 
the  merchant,  and  therefore  the  merchants  were  not  liable, 
otherwise  they  would  be  in  the  hardest  case  imaginable,  for  they 
would  be  liable  to  any  private  agreement  between  the  occupier 
of  a  ship  and  the  original  owners  of  it.    A  person,  said  his  lord- 
ship, that  lets  out  a  ship  to  hire,  ought  to  take  care  that  the   - 
hirer  is  a  substantial  man ;  it  is  his  business  to  look  into  this ; 
and  if  the  persons  who  hire  are  not  competent,  the  master  must 
sufler  for  his  neglect :  whatever  hardship  therefore  there  may  be 
on  the  one  hand  to  the  person  who  lets  out  to  hire,  the  hardship 
is  mach  greater  on  the  other  side;  and  what  gives  additional 
weight  to  the  merchant's  case,  is  the  great  convenience  this  gives 
to  trade  in  general  (!)•     The  master  has  no  lien  to  detain  goods 
actually  brou^t,  for  the  payment  of  what  is  usually  called  dead 
freight  (2).     A  third  person,  wrongfully  in  possession  of  goods, 
cannot  detain  them  from  the  consignee  or  owner,  on  the  ground 
of  the  latter's  refusal  to  pay  freight.  (3) 

(1 )  2  Atkins,  621.  sed  vide  2  Marsh.  339. 

(2)  Abbott,  260.  Bull,N.P.45.        (3)  3  East,  585. 
15  East,  547.     3  M.  &  S.  205. 
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If  the  owner  or  master  of  the  Teasel  part  with  the  possessioii 
of  the  whole  cargo^  his  lien  is  entirely  gone.  Great  care  and 
prudence  should  be  obsenred  in  this  respect,  for  considerable 
risk  falls  on  the  master  by  parting  with  the  possession.  It  ofteD 
becomes  his  duty  to  exercise  the  right  of  lien  both  for  his  own 
and  the  consignor's  benefit ;  for  where  goods  are  consigned  by 
one  merchant  fo  another,  it  might  often  be  highly  prejudicial  to 
the  consignor  to  be  called  upon  at  the  ship's  return  to  pay  the 
freight,  which  he  had  reason  to  expect  the  master  would  obtain 
from  the  consignee.  And  where  an  action  was  brought  for 
freight  on  a  charterparty,  by  which  it  was  agreed  that  the  goods 
should  be  delivered  at  London  agreeably  to  die  bills  of  lading, 
and  by  the  bills  of  lading  they  were  to  be  delivered  to  a  third 
person  on  his  payment  of  the  freight,  and  in&Gt  they  were 
delivered  to  him,  but  he  refused  to  pay  the  freight,  because  the 
merchant,  the  defendant,  who  was  the  consignor,  was  indebted  to 
him  to  a  greater  amount.  Lord  Kenyon,  Ch.  J.  held,  that 
the  freight  could  not  be  recovered  of  the  consignor,  for  the 
master  ought  not,  by  the  terms  of  the  contract,  to  have  delivered 
the  goods  without  receiving  the  freight  from  the  consignee  (1). 
Many  difficult  questions  have  arisen  as  to  what  shall  be  con- 
sidered as  a  parting  with  the  possession  of  the  goods,  to  abandon 
this  right  of  lien.  The  general  law  of  lien,  however,  prevails 
throughout  all  the  cases  on  this  subject  (2).  The  deiiveiy  of 
part  of  the  cargo  does  not  divest  the  owner's  right  of  lien  to 
detain  the  residue,  though  the  freighter  is  to  pay  by  bills  bearing 
date  from  the  day  of  the  delivery  of  the  cargo  (8) ;  and  when  the 
freighter  does  pay  by  bills,  such  bills  should  be  dated  of  the 
day  of  the  first  delivery  (4).  By  the  44  Geo.  3.  c.  100.  s.  6. 
it  was  enacted,  that  if  goods  brought  into  the  London  Dock 
Company's  dock  to  be  landed,  are  not  duly  entered  with  the 
customs  and  excise  within  seven  days  after  the  ship  is  reported 
at  the  custom-house,  the  officers  of  the  company  may  cause  the 
goods  to  be  landed  and  warehoused  under  the  joint  locks  of  the 
officers  of  the  customs  and  excise;  and  that  if  the  duties  are  not 
paid  within  thirty  days  after  the  report  of  the  ship,  the  commis- 
sioners of  the  customs,  or  proper  officers  of  the  excise,  may 
sell  them  to  satisfy  the  duties,  rendering  the  overplus  to  the 

(1)  Pemose  V.  Wilks^  Sit.   p.    mine  a  right  of  lien,  post,  tit.  Lien  ^ 
H.T.  1790.    Abbott,  290.  (3)  8  Taunt.  280.  293.  302. 

(2)  See«  as  to  what  will  deter-        (4)  Semb.  id. 
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pr(q>rietor  or  consignee;  and  a  subsequent  statute  (1)  has  pro* 
Tided,  that  all  goods  so  landed  or  warehoused  shall  be  subject 
to  the  same  lien  for  freight  in  favour  of  the  master  and  owners 
as  while  they  remained  on  shipboard;  and  the  company  is 
authorized  and  required^  upon  notice  given  by  the  master  or 
owners,  to  detain  the  goods  until  the  freight  shall  be  paid  or 
satisfied,  together  with  the  rates  and  charges  to  which  the  same 
shall  have  become  liable.  And  by  54  Geo.  3.  c228«  s.  18* 
this  lien  for  freight  exists  in  goods  warehoused  in  East  India 
'docks,  under  the  provisions  of  that  act,  in  the  same  manner  as 
if  they  had  not  been  there  warehoused  (2) ;  and  so  it  exists  for 
goods  warehoused  under  the  like  circumstances  in  the  West 
India  docks ;  and  in  these  cases  no  notice  need  be  given,  though 
it  is  advisable  to  give  one.  (S) 

If  the  owners  or  master  part  with  their  lien,  they  must  resort  of  the  action 
to  other  remedies  for  the  payment  of  the  freight.  If  there  be  a  ^"  &•>«*»*• 
charterparty  or  cojatract  for  the  payment  of  freight  under  seal, 
an  actioi^  for  the  recovery  of  the  entire  freight  must  be  framed 
thereon  (4).  An  action  for  the  recovery  offreightpro  rata  itintrisy 
must  in  general  be  brought  in  assumpsit  upon  an  implied  pro- 
mise to  pay  it.  An  action  for  freight  must  in  general  be  brought 
by  and  against  the  person  with  whom  the  contract  is  made.  If 
there  be  a  contract  of  charterparty  under  seal,  the  parties  to  the 
deed  must  sue  and  be  sued ;  but  if  the  contract  be  not  under  seal, 
and  made  with  the  master,  the  action  may  be  brought  either  in 
the  name  of  the  master  or  the  shipowner.  But  where  a  contract 
under  seal  was  made  by  the  captain  with  the  freighters  on  behalf 
of  his  owners,  it  has  been  decided^  that  the  owners  cannot  main- 
tain assumpsit  against  them  for  freight,  for  the  charterparty  is 
ooncludve,  and  the  implied  promise  is  merged  in  the  specialty.  If, 
indeed,  there  be  a  promise  independent  of  the  charterparty,  an 
acdon  may  in  certain  circumstances  be  maintained  (5).  The 
captain  of  a  vessel  may  in  some  cases,  without  any  express  con- 
tract with  him,  maintain  an  action  against  the  consignee  of  goods 
under  a  bill  of  lading,  upon  an  implied  promise  to  pay  the  freight, 
in  consideration  of  his  letting  the  goods  oc^  of  his  hands  before 
payment.  (6) 

(1)  45  Qeo.  3.  c.  Iviii.  s.  15.  (4)  ]  New  Rep.  104. 

(2)  See  3  Baro.  &  Aid.  498^,  (5)  12  East,  578. 

(3)  See  39  Geo.  3.  c.  69.     1 M.  {6)  4  Taunt.  4. 
Be  S.  157. 

£  £  3 


4«2  Of  Freight,  ^.  [Ch.  g. 

ivboiiibeper-  The  party  who^  in  the  oootract  of  affireightment,  agrees  to 
pTmeatcf***'*  P^^  freight,  Is  the  person  primarily  liable  for  the  payment  of  it. 
freight.  The  question  in  most  cases,  where  a  party  is  sought  to  be  charged 

with  the  payment  of  freight,  is,  whether  the  contract  for  the  pay- 
ment of  it  was  made  with  liim  or  not  ?  Under  a  bill  of  lading, 
by  which  goods  were  to  be  delivered  '^  to  J.  A.,  net  proceeds 
paid  to  H.  T.,  as  p^r  advice,  or  to  bis  assigns,  he  or  they  paying 
freight  for  the  said  goods  as  per  charterparty ;"  it  was  held,  that 
the  freight  was  payable  by  J.  A.,  and  that  H*  T.  was  <Mily  en** 
titled  to  what  remained  after  such  payment.  (1) 

If  a  consignee  receive  goods  in  pursuance  of  the  usual  bill  of 
lading,  by  which  it  is  expressed  that  he  is  to  pay  the  freight,  be 
by  such  receipt  raises  an  implied  contract  to  pay  it,  and  makes 
himself  a  debtor  for  the  freight,  and  may  be  sued  for  it  (2); 
and  in  general  the  consigneei  indorsee,  purchaser,  or  otlier  party 
who  accepts  the  goods,  becomes  liable  for  the  payment  of  freight 
by  accepting  the  goods,  whether  there  be  any  other  agreement 
or  not  (3).  If^  by  a  bill  of  lading,  goods  are  made  deliverable  to  A. 
or  his  assigns,  he  or  they  paying  freight  for  the  same,  and  A. 
assigns  the  bill  of  lading  to  B.,  and  B.  assigns  it  to  C,  who 
accepts  the  goods  under  it,  C.  is  liable  for  the  freight  (4).  Soy 
although  the  indorsee  receives  the  goods  from  the  London 
Docks,  and  pays  over  the  proceeds  to  the  indorser  before  freight 
is  demanded  (5).  Where  three  partners.  A.,  B.,  and  C,  ordered 
goods  from  abroad,  and  then  dissolved  partnership,  and  made 
over  their  property  to  trustees  for  their  creditors,  leaving  A.  and 
Bo  as  agents  to  settle  the  afiairs  of  the  firm,  and  the  goods 
arrived  and  were  delivered  to  A.  .and  B. ;  it  was  held,  that  C. 
was  not  liable  for  the  freight.  (6) 

If  there  bean  express  contract  or  charterparty  under  seal, 
which,  by  its  terms,  stipulates  that  the  consignor  of  the  goods 
shall  be  alone  liable  to  the  shipowners,  then  indeed  the  con- 
signees or  indorsees  of  a  bill  of  lading  would  not  be  liable  to 
pay  the  freight  by  the  mere  acceptance  of  the  goods ;  but  it  would 
be  otherwise,  if  there  were  any  fresh  contract  with  such  consignee 
or  indorsee  for  the  pkyment  of  freight.  (7) 

• 4*  — — 

(1)2  Bred.  &  B.  450.  23.  4  Rob.  236.  are  overruled. 

(2)  2  Show.  443.  (5)  3  Camp.  545. 

(3)  13  East,  399.  (6)  5  Taunt.  612.  I  Marsh.  248. 

(4)  13  East,  399.  2  Camp.  587.  (7)  See  2  M.  &  S.  303.  Ham- 
The  cases  on  this  point  in  1  Esp*  mond's  Index,  tit.  Freight,  p.  485. 
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Though,  generally  speakings  any  one,  notwithstanding  another 
may  be  consignee  or  indorsee  of  a  bill  of  lading,  who  accepts 
goods  on  his  own  account  is  chargeable  with  their  freight^  yet 
where  he  declares  he  is  acting  only  as  agent  for  another^  he  will 
not  be  charged  by  acceptance ;  and  a  person  who  is  only  an  agent 
for  the  consignor,  and  who  is  known  to  the  master  to  be  acting 
in  that  character,  does  not  make  himself  personally  responsible 
for  the  freight  by  receiving  the  goods,  though  be  also  enters 
them  in  his  own  name  at  the  Custom-house.  (1)  / 

The  master  of  a   freighted  vessel,  by    signing  a  bill    of  How  the  right  of 
lading    containing  the  usual   clause,  "  to   deliver  the  goods  ^iJ^^*J[jJJd^ 
to  the  consignee  or  his  assigns,  he  or  they  paying   freight  termined. 
for  the  same,"  coupled  with  his  delivery  without  first  exacting 
freight,  does  not  relinquish  his  right  to  demand  it  from  the 
freighter  (2).    The  master  by  taking  an  indorsement  on  the 
charterparty,  requesting  the  consignee  to  pay  freight,  and  omit- 
tmg  to  give  notice  of  nonpayment,  does  not  discharge  the  con- 
signor (3).    A  carrier,  by  taking  a  bill  of  exchange  from  the  con- 
signee drawn  upon  the  consignor,  but  which  he  refuses  to  accept, 
does  not  forego  his  remedy  against  the  consignor  (4).    A  cove- 
nant for  payment  of  freight  on  delivery  of  goods  is  not  dis- 
charged by  the  master's  taking  from  the  freighter's  agent  a  bill 
on  a  third  person,  which  is  not  duly  paid,  although  the  agent 
fail  with  the  amount  in  his  hands  (5) ;  but  it  would  be  otherwise 
if  a  cash  payment  being  offered,  the  master  prefers  a  bill,  or 
the  master  should  so  act  as  to  take  the  bill  in  full  satisfaction  of 
the  demand  for  freight  (6}«     In  an  action  of  covenant  upon  a 
charterparty  for  freight,  it  is  no  defence  that  the  plaintiff  re- 
ceived part  of  the  freight  in  money  from  the  defendant's  agent 
abroad,  and  the  residue  in  a  bill  (without  the  privity  of  the  de- 
fendants) drawn  by  the  agent  upon,  and  accepted  by  certain 
merchants  in  London,  and  which  bill  was  afterwards  dishonoured 
upon  the  insolvency  of  the  drawer  and  acceptors ;  and  in  that 
case  it  was  held)  that  the  defendants  were  still  bound  to  pay  the 
frdght  owing  to  the  plaintiff  and  such  bill  was  not  to  be  deemed 
payment,  though  the  defendants  were  not  informed  of  the  trans- 

• 

(1)  1  East,  507.  1M-&S.571.        (3)  1  Taunt.  300. 

2  M.  &  S.303.  See  1  Marsh.  146.  (4)  8T.R.451.  2Caropb.515. 

5  Taunt.  477.  (5)  4  Campb.  257. 

(2)  1   Taunt.  300.     13  East,  (6)  Id.     Holt,   C.  N.  P.  7b. 
565.  3  East,  147. 
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action  after  the  fiulure  of  the  partieB  to  it(l).  A  clause  in  a  bill 
of  lading,  acknowledging  that  freight  has  been  paid  at  the  port  of 
lading,  or  that  freightis  to  be  paid  there,  will  not  subject  theshipper 
to  the  payment  of  freight,  if  the  vessel  be  lost  on  the  voyage.  (2) 

When  recover-        Under  an  express  or  implied   agreement   to  pay  freight 
•blebMk.  before   the   commencement  of  the  voyage,,  if  the    frdghter 

does  pay  it,  and  the  voyage  is  commenced,  he  cannot  recover  it 
back,  though  the  voyage  through  the  perils  of  the  seas  be  not 
completed ;  an  implied  contract  of  this  nature  may  arise  from 
established  usage  (8).  But  in  the  absence  of  this  contract^  if 
freight  be  paid  in  anticipation,  and  the  voyage  fail,  it  may  in^ 
general  be  recovered  back  (4).  If  the  consignee  or  other  party^ 
in  order  to  obtain  possession  of  his  goods,  pay  more  freight  than 
he  ought,  he  may  recover  it  back.  (5) 

IV.  PMMff»  Passage  money  is  the  sum  cUdmable  for  the  conveyance  of  a 

Monej,  («)•     ,  person,  with  or  without  luggage,  on  the  water.   The  only  differ- 

ence^  therefore,  between  freight  and  passage  money  is,  that  one 
is  claimable  for  the  carriage  of  goods,  and  the  other  for  the  car* 
liage  of  the  person.  The  same  rules  which  govern  the  claim  for 
freight  afiect  that  for  passage  money.  Few  observations,  diere- 
fore^  on  this  head  will  be  necessary,  and  we  shaH  only  notice  a 
few  miscellaneous  decisions  under  it. 

There  is  no  implied  promise  on  the  part  of  an  officer  in  Ae 
East  India  Company's  service  to  pay  the  captain  of  a  company's 
ship,  by  whidi  he  returns  to  England,  more  than  the  regulated 
sum  for  his  passage^  although  it  may  have  been  usual  to  pay 
more  (7).  Where  the  plaintiff  contracted  to  carry  the  defend* 
ant,  his  family  and  luggage,  from  Demerara  to  Flushing  and  in 
the  course  of  the  voyage,  within  four  days  sail  of  Flushings  the 
ship  was  captured  by  an  English  ship  of  war,  and  brought  into 
England,  and  the  ship  and  cargo  libelled  for  prize  in  the  Court 
of  Admiralty,  and  the  cargo  condemned,  and  proceedings  still 
pending  against  the  ship,  but  the  defendant  and  his  &mily  were 

(1)  Holt,  C.  N.  P.  72.  under  a  misteke,  see  ante.  160. 

(2)  1  Camp.  84.  (6)  As  to  the  law  and  legisla- 

(3)  4  Camp.  241.  5  Taunt.  435.  tive  enactments,    regulating    the 

(4)  1  Camp.  84.  1  Marsh.  122.  conveyance  and  duties  of  passen* 
2  Bos.  &  P.  321.  2  Show.  283.  gers,  see  2  Holt  on  Shipping, 
Semb.  cont.  123. 

(5)  Holt,  C.  N.  P.  346.    As  to  (7)  2  Camp.  15. 
the  recovery  back  of  money  paid 
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liberated,  and  their  luggage  in  fact  restored  to  their  possession ; 
it  was  held,  that  however  th^  question  might  be  as  to  the  plain- 
tiff's right  to  recover  passage  money  upon  an  implied  assumpsit 
pro  raia  iiineriSf  if  the  ship  were  restored,  yet  pending  the  pro- 
ceedings against  the  ship  as  prize  in  the  Admiralty  Court,  no  such 
action  could  be  maintained,  for  mm  constat  but  that  the  ship 
might  be  condemned,  and  the  fraght  decreed  to  the  captors  (1). 
Where  the   captain  dies  before    the  commencement  of  the 
homeward  voyage,  his  estate  is  entitled  to  the  benefit  of  any 
contract   he  may  have   entered  into   for  the  conveyance    of 
passengers  (2).     But  after  his  death,  contracts  made  by  his  suc- 
cessor are  for  the  latter's  own  benefit(S).    The  master  of  a  vessel 
has  a  lien  upon  the  luggage  of  a  passenger  for  the  passage  money, 
whether  the  price  has  been  settled  between  the  parties  or  not^ 
but  he  has  no  right  to  detain  the  person  of  the  passenger,  or  the 
clothes  which  he  is  actually  wearing  (4).    Amongst  other  clauses 
in  the  charterparty  by  the  East  India  Company,  there  is  usually 
one  by  which  the  company  agree  to  pay  to  the  owners  in  England 
£i4f  for  each  passenger  ordered  on  board  the  ship  by  any  of  their 
agents  from  any  of  their  settlements.    It  has  been  decided,  that 
this  sum  was  payable  for  each  passenger  ordered  on  board  the 
ship  in  India,  by  the  company's  agents,  notwithstanding  the  loss 
of  the  ship  before  her  arriyal  in  the  Thames  (5).    The  principle  < 
of  this  decision  was,  that  an  extra  expense  was  incurred  by  the 
owners  laying  in  a  stock  for  the  necessary  subsistence  of  the  per- 
sons ordered  on  board  by  the  company's  agents,  which  expense  is 
incurred  whether  the  ship  arrive  or  not ;  nor  is  such  charge  re- 
pelled by  the  stipulation  in  the  charterparty,  that,  ^  if  the  ship 
do  not  arrive  in  safety  in  the  Thames,  the  company  shall  not 
be  liable  for  freight  and  demurrage,  or  for  any  demands  in  re- 
spect of  the  ship's  earnings  in  freight  voyages  for  the  company^ 
or  on  account  of  any  other  employment;"  for  construing  the 
latter  words  according  to  the  context,  they  mean  the  employ* 
ment  of  the  ship  in  any  other  adventure,  and  in  no  degree  apply 
to  the  putting  of  the  passengers  on  board  (6).     Where  a  passen- 
ger expressly  contracts  to  pay,  or  where,  from  established  usage, 
he  is  bound  to  pay,  and  does  pay  his  passage  money  before  the 
voyage  commences,  and  the  ship  commences  the  voyage,  but 

(1)  5  East,  316.  (5)  10    East,  468.      1   Black. 

(2)  3  Camp.  253.  291. 

(3)  Id.  (6)  Abbott,  4  ed.  219.    2  Holt 

(4)  2  Camp.  631.  on  Shipping,  51. 


426  Of  Demurrage.  [Ch.9. 

is  lost  before  the  oompletion  of  it,  be  cannot  recover  back  the 
money  paid ;  but  if  the  ship  is  lost  before  the  commencement  of 
the  voyaget  the  money  paid  by  anticipation  must  be  returned.  ( 1 ) 

» 

V.  Demur.  Demurrage  is  an  allowance  made  to  the  master  or  owners  of 

"s«-  (9)  ^  fillip  by  the  merchant  freighter,  for  being  detained  in  port 

longer  dian  the  time  appointed  and  agreed  for  its  departure. 
Demurrage  indeed  is  nothing  more  than  a  kind  of  extended 
freight  (3),  being  a  reasonable  compensation  for  the  use  of  the 
ship.     In  order  to  meet  the  ordinary  circumstances  of  some 
unforeseen  delays  in  loading  or  unloading,  it  is  usually  specified 
in  charterparties  and  bills  of  lading  that  a  certain  number  of 
days,  called  running  or  working  days,  shall  be  allowed  for  re« 
ceiving  or  discharging  the  cargo,  and  that  the  freighter  may 
detain  the  vessel  for  a  further  specified  time,  or  for  so  long  as 
he  pleases,  upon  the  payment  of  so  much  per  diem  for  such 
over  time.     In  many  cases,  the  contract  is,  that  the  vessel  shall 
be  loaded  and  discharged  in  the  usual  time,  or  within  a  reason- 
able time  after  her  arrival  in  port.     In  others,  this  condition  is 
altogether  omitted ;  in  which  case,  if  the  ship  be  improperly 
detained  by  the  merchant,, the  owner  may  frequently  have  a 
special  claim  to  damage,  in  the  nature  of  demurrage.     The 
word  ^*  days,"  used  alone  in  a  clause  of  demurrage  for  unlading  in 
the  river  Thames,  is  said  to  be  understood  as  working  days 
only,  and  not  to  comprehend  Sundays  and  holidays  (4) ;  but  to 
obviate  any  difficulty  in  this  respect,  the  meaning  of  the  parties, 
whether  the  days  should  be  working  or  running  days,  should 
be  always  expressed  in  the  contract.     Where  A.,  B.,  C,  &  D. 
agreed  to  purchase  a  cargo  of  coals  in  certain  proportions,  to 
be  severally  taken  and  received  out  of  the  ship  by  them  respect- 
ively, at  the  rate  of  forty  chaldrons  per  day,  and  to  settle  their 
turns  among  themselves;  and  further  agreed^  that  in  case  of 
any  loss  or  demurrage  by  not  fixing  on  their  respective  tums^ 
or  by  subsequent  detention  in  working  out  the  cargo,  to  hold 
themselves  severally  and  respectively  liable  for  their  several  and 
respective  defaults,  at  the  rate  of  forty  chaldrons  per  day.    The 
whole  cargo  would  have  been  cleared  in  nine  days ;  but  in  con* 
sequence  of  the  days  being  wet,  only  five  chaldrons  were  taken 


(1)  4    Camp.  241.    See   also,        (3)  Per  Heath  J.  in  Jesson  v. 
5  Taunt.  435.  See  ante,  424.  n.  4.     Solly.     4  Taunt.  54, 5. 

(2)  See  2  Holt  on  Shipping.  13.        ^4}  3  £sp.  22. . 


Ch.9.]  0/ Demurrage.  4«7 

out  on  that  day,  and  on  the  tenth  day  some  of  A/s  coals  re* 
mained  on  board  ^  it  was  held  that  working  days  only  were 
within  the  meaning  of  the  contract,  and  that  as  one  day  was 
wet,  A«  was  not  bound  to  pay  demurrage  for  the  tenth  day.  (1) 

A  clause  allowing  a  ship  seventy  days  stay  at  A.  &  B.,  for  the 
purposes  of  loading  and  unloading  her  cargo,  means  seventy 
days  at  each  place  (2).     Where  a  certain  number  of  days  are 
fixed  for  allowing  the  ship's  stay  on  demurrage  at  the  ports  of 
loading  and  discharge,  no  demurrage  is  claimable  in  respect  of 
a  detention  at  an  intermediate  port,  though  damages  in  the 
nature  of  demurrage  might,  under  circumstances,  be  given  for 
such  detention  (S) ;  and  in  the  case  of  a  charterparty,  by  which 
a  ^hip  was  to  sail  from  London  to  join  convoy,  and  proceed  from 
thence  to  Barcelona,  and  there  deliver  her  cargo,  and  forty-one 
running  days  were  to  be  allowed  to  wait  at  Portsmouth  for 
convoy,  and  to  discharge  the  cargo  at  Barcelona,  the  said  forty- 
one  days  to  be  accounted  and  commence  at  Portsmouth  twenty- 
four  hours  after  her  arrival  there,  and  at  Barcelona  the  day 
the  ship  should  be  ready  to  deliver  her  cargo,  and  for  all  the 
time  beyond  the  forty-one  days,  thirteen  shillings  per  ton  were    • 
to  be  allowed  for  demurrage ;  it  was  held  the  demurrage  was 
only  payable  for  delay  beyond  the  forty*one  days  in  waiting  for 
convoy  at  Portsmouth,  and  in  discharging  the  cargo  at  Barce- 
lona, and  not  for  delays  which  the  ship  had  experienced  in 
waiting  for  convoy  at  Falmouth,  to  which  place  she  was  ordere.1 
to  proceed  from  Portsmouth,  by  the  admiral's  secretary,  and  at 
Gibraltair  bay,  into  which  she  sailed  under  the  direction  of  one 
of  the  sloops  appointed  to  convoy  the  fleet,  the  rest  having  been 
dispersed  in  a  storm,  and  where  she  waited  twelve  days  for 
convoy  to  proceed  to  Barcelona  (4') ;  but  he  would  perhaps  have 
been  liable,    if  the  number  of  days  had  been  expressed  for 
waiting  for  convoy  generally.  (5) 

In  general  the  cause  of  detention,  to  entitle  the  owners  to  Demumsewhta 
demurrage,  ought  not  to  be  called  in  question,  if  it  was  not  referaice'todM 
through  the  fault  of  the  owner,  or  occasioned  by  any  hostile  <»"«  of  deitn- 
detention,  or  by  the  perils  of  the  seas  while  at  sea.  Where  the 


(1)2  New  Rep.  258.  2  Chitty's  Rep. 

(2)  2  Chitty's  Rep.  (4)  1  Esp.367. 

(3)  1  Esp.  367.     Abbott,  222.        (5)  Abbott,  223. 
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tontract  of  affireigbtment  expressly  stipulates  that  so  many  days 
shall  be  allowed  for  tbe  discbarge  of  tbe  cargo^  and  so  many 
fiirtber  days  at  so  much  per  diem  for  any  over  time»  tbe  Courts 
wOl  interpret  that  such  a  limitation  is  an  express  stipulation  on 
the  part  of  tbe  freighter  that  the  vessel  shall  in  no  event  be 
detained  longer,  and  that  if  detained,  it  shall  be  the  delay  of 
the  freighter :  under  these  circumstances  the  freighter  will  be 
liable  for  demurrage,  according  to  the  terms  of  the  charter- 
party,  even  where  the  delay  b  not  occasioned  by  any  &ult  on 
his  part,  but  is  inevitable ;  if,  therefore,  by  the  crowded  state  of 
the  London  docks,  a  ship  is  detained'  there  before  she  can  be 
unloaded  a  longer  time  than  is  allowed  for  that  purpose  by  the 
contract  of  afireightment,  the  freighter  is  liable  for  this  detention 
to  the  owner  of  the  ship  (1) ;  and  it  is  no  defence  to  an  action 
for  demurrage,  that  the  delay  arose  from  port  regulations  or 
custom-house  restraints  (2),  or  even  from  an  unlawful  act  of  custran- 
house  officers  (8) ;  and  demurrage  is  due  in  a  case  of  detention 
of  a  cargo  under  a  prohibition  by  a  foreign  government  to  ex- 
port the  intended  article  (4).  So  where  a  certain  number  of  days 
is  allowed  in  a  charterptfrty  for '  loading,  the  freighter  is  liable 
for  a  subsequent  detention  for  that  purpose,  though  the  loading 
within  the  specified  period  was  rendered  impossible  by  the 
weather,  as  where  the  port  was  frozen  up  (5).  In  a  general 
ship,  if  the  consignee  by  the  bill  of  lading  tmdertake  to  pay 
demurrage,  it  is  no  excuse  that  he  was  prevented  from  taking 
his  goods  by  the  circumstance  of  their  being  stowed  under  the 
goods  of  other  consignees  (6) ;  and  the  fr*eighter  or  consignee 
will  be  clearly  liable,  if  he  actually  occasioned  the  delay,  as 
where  he  neglects  within  proper  time  to  apply  for,  or  does  not 
obtain  of  the  treasury,  a  licence  to  land  particular  goods.  (7) 

In  some  contracts  of  afireightment,  the  condition  is,  that  the 
ship  shall  be  unloaded  and  discharged  within  the  usual  and 
customary  time  of  ships  in  the  port  of  delivery  and  discharge, 
or  simply  within  the  usual  and  customary  time.  In  this  case  the 
freighter  is  not  liable  for  any  delay  which  may  arise  from  the 

(1)  2  Campb.  352.      12  East,  (4)  3  Bos.  &  Pul.295. 
179.      Abbott,  196.     2  Holt  on  (5)  4  Campb.  335.  id.  note* 
Shipping,  14.       12  East,    179.  (6)  Holt,C.N.P.  35.  3Tauut. 
3  Taunt.  387.  387. 

(2)  4  Campb.  131. 159.  327.  (7)  4 Campb. 327."  1  Stark.  111. 

(3)  4  Campb.  131.  2  Campb.  483. 488. 
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ordinaiy  eonne  of  business  in  the  port  or  custom-honse  of  the 
place  of  discharge  ( 1  )•  So,  where  the  contract  of  affreightment  is 
silent  as  to  the  time  within  which  the  goods  are  to  be  unloaded, 
the  meaning  of  the  contract  will  be,  that  they  shall  be  unloaded 
within  the  usual  and  customary  time ;  and  no  action  will  lie 
up<»i  the  implied  undertaking  to  unload  them  within  the 
nsoal  time,  where  the  consignee  is  prevented  from  so  doing  by 
the  state  of  the  docks,  without  any  default  of  his  own.  (2) 

Demurrage  is  not  claimable  for  a  delay  occasioned  by  the  hostile 
detention  of  the  ship,  or  what  is  equivalent  to  it,  the  hostile 
occupation  of  the  intended  port  (3),  neither  is  it  claimable  for 
any  delay  wilfully  occasioned  by  the  master  or  owners  or  crew 
of  the  vessel ;  and  therefore  demurrage  is  not  claimable  i^  before 
entering  the  port,  the  master  knew  that  an  embargo  was  laid 
on  the  exportation  of  the  commodity  he  is  sent  for  (4') ;  and  the 
freighter  is  not  liable  for  a  delay  in  obtaining  the  ship's  clear- 
ances, which  it  is  the  business  of  the  shipowner  to  procure  (5). 
It  is  not  necessary  to  entitle  the  owners  to  demurrage  for  goods 
consigned  by  bill  of  lading,  that  the  master -should  give  notice 
of  the  ship's  arrival  to  the  consignee,  though  the  residence  of 
such  consignee  is  known  (6) ;  a  fortiori^  where  the  consignees 
are  indorsees  of  the  bill  of  lading  (?)•  A  freighter  is  not  liable 
for  demurrage  for  delay  occasioned  by  the  winds  and  sea,  while 
the  ship  is  out  of  port,  as  the  accidents  of  the  sea  belong  to  the 
ship>  and  the  delays  of  the  port  to  the  freighter.  (8) 

The  claim  for  demurrage  ceases  as  soon  as  the  ship  is  cleared  when  the  right 
out  and  ready  for  sailing  (9) ;  the  payment  of  demurrage  stipu-  [qj^""*'* 
lated  to  be  made  while  a  ship  is  waiting  for  convoy  ceases  as 
soon  as  the  convoy  is  ready  to  depart,  and  in  either  of  these 
cases  the  claim  for  demurrage  ceases,  although  the  ship  may 
happen  to  be  fiirther  detained  by  adverse  winds  or  tempestuous 
weather  \  and  if  after  having  once  set  sail  on  her  voyage,  she  is 
driven  back  into  port,  the  claim  of  demurrage  is  not  thereby 
revived.  (10) 

(1)2  Holt,  25.  2  Campb.  483.  (8)  10  East,  526.                                         ' 

(2)  2  Campb.  488.  (9)  Jameson  v.  Lawrie,  House 

(3)  10  East,  526.  of  Lords,  10th  Nov.  1796,  Mon- 

(4)  3  Bos.  &  Ful.  295«  n.  tefiore's  Die,  tit.  Demurrage. 

(5)  4  Campb.  315.  (10)  2  Bro.  P.  C.  50.     6  Brow 

(6)  4  Campb.  161.  P.C.474.    Abbott,  196. 

(7)  4  Campb.  159. 
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wiMttttSdcd  to.       There  must  alwayg  be  an  express  or  implied  contract  for 

demurrage^  and  the  party  with  whom  the  ccxitract  la  i^ade  i« 
the  party  entitled  to  the  demurrage.  The  master  of  a  ship^ 
without  any  special  contract  to  that  effect,  cannot  in  general 
recover  for  demurrage  upon  an  implied  promise  to  pay  it  (1) ; 
but  i^  by  the  terms  of  the  bill  of  lading,  the  goods  are  not 
deliverable  until  payment  of  demurrage,  then  it  should  seem 
the  master  may,  in  analogy  to  his  right  in  this  respect  as  to 
freight^  sue  for  demurrage. 


Of  tbt  pany 
liablt  to. 


Of  the  remedy 
for  demumge. 


Any  person  taking  goods  under  a  bill  of  lading,  makes  him* 
self  liable  to  all  its  terms,  and  therefore  to  pay  demurrage,  if 
that  were  expressly  stipulated.  The  principle  indeed  is  one  of 
the  most  manifest  equity,  that  if  the  consignee  or  third  person 
accepts  the  fruits  of  the  contract  with  a  full  knowledge  of  the 
terms,  he  is  bound  by  it,  and  cannot  send  the  captain  back  to 
the  consignor^  for  demurrage  (2),  and  the  law  relating  to  freight 
in  this  respect  seems  here  iqpplicable.  The  consignor  is  dso 
liable.  (S) 

The  claim  for  demurrage  is  in  general  favoured  by  out 
courts  (4).  It  seems  that  without  any  express  contract  to  that 
effect,  (as  that  the  goods  are  not  to  be  delivered  until  payment 
of  the  demurrage),  no  lien  arisen  for  demurrage  (5),  and  the 
owners  must  usually  resort  for  remedy  to  recover  it  by  action 
formed  on  the  contract;  as  we  have  before  seen,  the  payment 
of  demurrage  arises  out  of  a  contract  express  or  implied,  and  is 
not  claimable  for  any  detention  arising  ex  delicto  (6)  •  When  the 
contract  for  demurrage  is  under  s^,  the  party  entitled  to  it 
must  frame  his  action  thereon,  on  the  covenant  to  pay  it,  or  in 
debt  on  the  deed  (7)-   In  case  the  freighters  in  a  contract  under 


(1)  4Taunt.52.  189.  Holt,  35. 
C  Taunt.  ^5.    3  Campb.  320. 

(2)  6£8p.  16.  13  East,  399. 
1  M.  &  S.  157.  4  Taunt.  52. 
4  Campb.  159.  161. 

(3)  2  Campb.  352.  12  East, 
1 79.  4  Taunt.  52.  Holt,  C.  N.  P. 
35.  4 Campb.  131.  1  SUrk.  111. 

(4)  2  Holt,  24. 

(5)  See3M.&S.265.  2Mer. 
40 1 .  15  East,  547.  4  Taunt.  3. 
ited  vide  2  Marsh.  339.  The  dif- 
ference in  this  respect  between  this 


and  freight,  seems  to  be,  that  a  lien 
for  freight  is  claimable;  because 
freight  is  payable  for  the  use  of  the 
ship  in  the  conveyance  of  the  goods 
whereon  the  lien  is  claimed; 
whereas  demurrage  is  not  alwavs 
payable  for  the  use  of  the  ship  in 
the  conceycnce  of  the  goods^  but 
for  delays  of  the  ship  at  ports  in 
loading  and  unloading,  and  other 
circumstances. 

(6)  2  Esp.  708. 

(7)  1  New  Rep.  104. 
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seal  covenant  to  pay  demurrage  for  any  detention^  to  the  amount 
of  a  specified  number  of  days,  and  the  freighters  detain  the 
vessel  longer  than  such  specified  time,  it  should  seem  the  action 
to  recover  demurrage  beyond  that  time  should  not  be  brought 
on  this  covenant  to  pay  demurrage^   but  upon  the  freighters 
implied  covenant  to  redeliver  the  vessel  at  the  expiration  of  the 
specified  time,  and  the  jury  will  usually  give  in  damages  the 
amount  of  the  sum  agreed  upon  for  the  stipulated  days  of  de- 
murrage, for  the  subsequent  detainer  ( ] ) ;  but  it  is  open  to  the 
respective  parties  to  shew,  that  greater  or  less  damage  has  been 
sustained  (2),  and  it  should  seem  that  this  principle  would  apply 
to  contracts  of  this  nature  not  under  seal ;  and  if  there  be  no 
contract  for  demurrage,  the  declaration  should  be  special  on  the 
implied  contract  to  ship  or  unship  the  goods  in  a  reasonable 
dme.  (3) 

I 
In  general  the  master  undertakes  by  the  bill  of  lading  to  de-  ^'*  P""™«s«- 
liver  the  goods  upon  payment  of  freight,  with  primage  and 
average.  The  word  primage  denotes  a  small  duty  to  be  paid 
to  the  master,  for  his  care  and  trouble  relative  to  the  goods, 
over  and  above  the  freight,  unless  he  has  otherwise  agreed  with 
his  owners.  It  also  seems  to  be  a  small  duty  due  to  the  master 
and  mariners  of  ship,  to  the  master  for  the  use  of  his  cables 
and  ropes  to  discharge  the  goods  of  the  merchant,  and  to  the 
mariners  for  loading  and  unloading  of  the  ship  or  vessel,  in  any 
port  or  haven ;  this  is  usually  about  12tf.  per  ton  or  6d.  per  pack 
CMT  bale,  according  to  the  custom  in  different  voyages  and 
trades  (4).     It  is  sometimes  called  the  master's  tiat  money. 

Privilege  is  an  allowance  to  the  master  of  the  same  general  Vli*  Privilege* 
nature  with  primage,  being  compensation,  or  rather  a  gratuity 
customary  in  certain  trades,  and  which  the  law  assumes  to  be  a 
fair  and  equitable  allowance,  because  the  contract  on  both  sides 
is  made  under  the  knowledge  of  such  usage  by  the  parties.  If 
the  existence  of  such  privilege  be  questioned,  it  will  be  inquired 
into  by  the  evidence  of  merchants  (£)•  In  an  action  (6)  by  the 
owners  i^gainst  the  captain  of  an  East  India  ship,  it  was  con-* 


(1)  See  2  Chit.  Rep.  4Campb.  (4)  See  Jacob,  Diet.  Primage. 
131.     12  East,  179.  (5)  2  Holt  on  Shipping,  122. 

(2)  2  Campb.  616.  (6)  1  Stark.  2 10. 

(3)  See  2  New.  Rep.  258. 
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tended  for  the  captain*  that  the  stipulation  of  a  sum  in  liea  of 
privil^;e  and  primage,  did  not  exclude  him  from  the  use  of  the 
cabin,  customary  in  East  India  ships ;  by  the  contract  between 
the  parties,  he  was  to  receive  a  certain  sum  in  lieu  of  priyilege 
and  primage ;  but  under  an  alleged  custom  of  trade,  he  had 
still  retained  a  part  of  the  cabin  for  himself,  and  employed  it 
for  carrying  goods^  for  which  he  had  received  the  freight.  The 
owners  brought  the  action  for  the  amount  of  this  freight)  and 
contended  that  the  terms  of  the  contract  excluded  all  right,  on 
the  part  of  the  captain^  to  use  the  cabin  for  the  carriage  of  goods 
on  his  own  account;  the  evidence  offered  for  the  defendant  was 
chiefly  a  conversation  between  the  plaintiff  and  himself,  by  which 
it  appeared  that  both  of  them  understood  the  term  privile^  in 
this  qualified  sense ;  Gibbs,  C.  J.  admitted  this  evidence,  upon 
the  principle  that  the  word  privilege  was  a  term  of  very  inde* 
terminate  signification ;  that  in  general  it  must  be  taken  to  mean 
what  the  mercantile  part  of  the  nation  understand  it  to  be  in 
their  several  trades,  but  that  the  parties  in  a  particular  contract 
might  limit  or  enlarge  this  sense.  The  evidence  being  accord<^ 
ingly  admitted^  and  proving  that  privilege  in  the  trade  in  ques- 
tion was  always  understood  in  the  ,sense  contended  for  by  the 
captain,  and  was  so  understood  by  the  parties  in  the  action,  the 
court  accepted  it  in  that  signification,  and  the  defendant  had  a 
verdict. 


VII!.  Avenge. 


Average  is  a  contribution  which  the  owners  of  the  goods  and 
others  make  towards  the  losses  or  expences  incurred  towards 
the  prevention  of  losses  to  ships  and  their  cargoes^  from  the  time 
of  their  loading  and  sailing,  to  their  return  and  unloading.  There 
are  three  sorts  of  averages^  viz.  the  simple  or  particular  averages, 
the  large  or  general^  and  the  small. 


Particular 
Avenge. 


Ist.  The  simple  or  particular  average  consists  in  the  extra^ 
ordinary  expences  or  damage  incurred  for  the  ship  al(Mie,  or  for 
the  merchandize  alone,  such  as  the  loss  of  anchors,  masts,  and 
^SS'"&  occasioned  by  the  common  accidents  at  sea,  the  damages 
which  happen  to  merchants  by  storm,  prize,  shipwreck,  wet,  or 
putting,  all  which  must  be  borne  and  paid  by  the  party  that 
suffered  the  damage.     Sir  William  Scott  observes  (1)  the  loss 


(1)1  Robinsons  Rep.  293. 
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of  an  anchor  or  cable,  the  starting  of  a  plank,  are  matters  of 
ample  or  particiilar  average,  for  which  alone  the  ship  is  liable* 
Shoidd  a  cargo  of  wine  turn  out  sour,  on  the  voyage,  it  would 
be  a  matter  of  simple  average,  which  the  owner  thereof  alone 
must  bear.  There  might  be  a  simple  average^  for  which  both  the 
owners  of  the  ship  and  of  the  cargo  would  be  severally  liable 
nnder  a  misfbrtune  happening  to  both  ship  and  cargo  at  the  same 
time^  and  from  a  common  cause,  as  if  a  waterspout  should  fall 
on  a  cargo  of  sugars,  and  a  plank  from  the  same  violence  should 
atari  at  the  same  time. 

2.  The   targe   and  general  average  is  a  ccmtribution  to  be  Genenl 
made  by  the  owners  of  the  ship  and  cargo  to  those  expences  '^^*'**' 
and  damages  incurred  and  sustained  for  the  common  good  and 
securi^  of  both  the  merchandize  and  vessel.     Three  things  are  what  win  con- 
necessary  to   constitute  a  claim  upon  the  ground  of  general  ^^^^r  g^mi 
AveiBgi^l  first,  that  there  should  be  a  special  sacrifice,  which  avense. 
must  be  something  done,  and  not  su£kred,  by  one  or  more,  for 
the  benefit  of  the  whole ;  secondly,  that  it  should  be  for  the 
purpose  and  with  the  intent  {camd  et  meuie)  of  the  preservation 
of  the  common  concern;  and  thirdly,  that  the  common  concern 
should  be  benefited  by  the  partial  sacrifice  (1).     It  would  per- 
haps  he  a  useless  extension  of  this  work  to  consider  in  detail  the 
various  cases  on  this  subject,  which  all  confirm  the  above  general 
rule.    The  decisions  in  all  questions  on  the  subject  must  depend 
on  the  particular  (acts  of  each  case.  (2) 

f 

If  sails  are  blown  away,  or  masts  or  cables  broken  by  the 
violence  of  the  wind,  the  owner  alone  must  bear  the  loss  (8) ; 
bat  if  the  master,  compelled  by  necessi^,  cut  his  cable  from  the 
anchor,  in  order  to  use  it  as  a  hawser  (4),  or  if  he  cut  away  and 
abandon  his  masts  (5),  sails,  or  cables,  to  lighten  and  preserve 
the  ship,  their  value  must  be  made  good  by  contribution.  In 
like  manner  (6),  the  damage  done  to  a  ship  by  the  cutting  its 
deck  or  sides,  in  order  to  facilitate  a  necessary  jettison,  or  by 
running  it  on  a  rock,  shallow,  or  strand,  to  avoid  the  danger 

( I)  See  2  Holt  on  Shipping.  185.  (4)  I  East,  220. 

<2)  See  1  East,  220.     2  T.  R.  (5)  Marsbam  v.  Diitrey,  Select 

407.  Cases  of  Evidence,  p.  58.  Dig.  14. 

(3)  Abbott,  4  ed.  360.    Postle-  2.  3.  &  5.  1.    Abbott,  360. 

th waiters  Die.  tit.  Average,  Monte-  (6)  Id.  Dig.  14.  2.  2.  1. 
Ik>re's,  id. 
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of  a  storm,  or  of  an  enemy,  and  the  expenoe  of  recovering  the 
8bip(l)  from  this  latter  8ituation>  and  also  the  pilotage^  port 
daties,  chaigesy  and  expenoes  incurred  by  taking  a  ship  into  a 
port*  to  avoid  an  in^>ending  peril,  and  the  expenee  of  extraor- 
dinary assbtance  (2)  to  presenre  and  secure  a  ship  from  the  vio- 
lence of  a  storm  at  its  entrance  into  the  port  of  destination,  are 
to  be  sastained  by  a  general  contribution.  So  if  it  be  necessary 
to  unlade  the  goods  in  order  to  repair  the  damage  done  to  a 
ship  by  tempesty  «>  as  to  enable  it  to  prosecute  and  complete 
the  voyage,  the  expenee  of  unlading,  warehousing,  and  reship- 
ping  the  goods  should  be  sustained  by  general  contribution,  be- 
cause all  persons  are  interested  in  the  execution  of  the  measures 
necessary  to  the  completion  of  the  voyage  (S).  So  articles  made 
use  of  by  the  master  and  crew,  upon  the  particular  emergency 
ftnd  out  of  the  usual  course,  for  the  benefit  of  die  whole  concern, 
and  other  like  expenoes,  are  the  subjects  of  general  average  (4) ; 
but  the  master*s  expences  during  the  unloading,  repairing,  and 
^reloading,  and  crimpage  to  replace  deserters  during  the  repairs, 
are  not  the  subject  of  contribution  (5) ;  nor  are  wages  and  pro- 
visions, whilst  in  port  in  consequence  of  tempest,  the  subject  of 
general  average  (6).  So  where  the  master  of  a  ship,  in  a  foreign 
port,  was  arrested  by  process  out  of  a  court  of  justice,  at  the  suit 
of  the  agent  of  the  ship,  for  sums  of  money  the  latter  had  dis- 
bursed on  her  account,  and  the  master  not  being  able  to  raise 
money  by  other  means,  that  he  might  procure  his  liberation  and 
pursue  the  voyage,  sold  a  part  of  the  cargo;  it  was  held  that  the 
owner  of  such  part  had  no  right  to  a  oontributi<m  in  nature  of 
general  average  from  the  shippers  of  the  other  goods,  which 
arrived  safe  at  the  port  of  destination.  (?) 

The  repairs  and  refitting  of  a  ship  are  not  in  ordinary  cases 
the  subject  matter  of  genenJ  average,  but  may  occasionally  be- 
come-so, when  they  are  rendered  necessary  for  the  sake  of  the 
cargo;  for  example^  where  the  ship  would  be  injured  or  en- 
dangered unless  such  refitting  and  repairing  were  made  in  the 
course  of  the  voyage,  though  the  ship  itself  without  a  cargo,  or 


(1)  3  M.  &  S.  482.     MoUoy,  289.    2  T.R.407.     2  Rob.  257. 
book  2.  chap.  6.  sec.  15 .    Beawes,  Abbott,  359. 

165.    Wellwood,  tit.  20.  Abbott,        (4)  Id. 

360.  3.  (5)  3M.&S.482. 

(2)  l.Ea8t,220.  (6)  4M.&S.  141. 
(3  ) 3  M.  &  S. 482.  1  Rob.  Ad.        {7)  3  C^pb.  480* 
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whhoik  stidi  a  cargo^  might  bsve  worked  ks  passage  homewards, 
or  to  the  port  of  its  destination  (1).  It  has  been  said,  diat  if  a 
ship  be  obliged,  from  whatever  canse^  for  the  safety  of  the  whole 
concern,  to  retmm  to  port,  whatever  expences  are  absolutdj  es- 
sential to  enable  her  to  prosecute  her  voyage  may  be  considered 
as  a  general  average ;  but  if  the  ship  by  such  expenditure  gain 
a  lasting  benefit  (2),  there  must  be  a  deduction  on  that  account 
of  so  much,  which  must  be  placed  wholly  to  the  ship  owner's  ac- 
count; that  the  repairs  with  the  foregoing  limitation  were  general 
average,  so  likewise  the  expences  of  unloading  the  cargo,  to 
make  them,  but  not  the  wages  or  expences  of  the  crew,  recruiting 
them,  or  the  like  (3).  It  has  been  also  observed,  that  if  the  re- 
pairs were  merely  such  as  were  necessary  to  enable  the  ship  to 
prosecute  the  voyage,  and  were  afterwards  of  no  benefit  to  the 
ship,  such  repairs  would  come  under  a  general  average  (4).  It 
seems,  that  in  order  to  determine  whether  expences  incurred  in 
consequence  of  a  ship  being  obliged  to  go  into  port,  are  to  be 
considered  as  general  average^  the  cause  which  compelled  her, 
whether  it  were  the  violence  of  the  el^nents,  or  a  collision  with 
another  ship,  is  not  material  (5).  Where  a  ship  was  put  back 
for  die  mere  purpose  of  refuge  and  delay,  and  the  repairs  of 
some  cordage  lost  in  a  storm,  it  was  held  that  such  putting  back 
for  dielter,  and  such  repair  of  the  mere  damage  of  the  ship, 
without  any  necessary  connection  with  the  safety  of  the  cargo^ 
were  in  no  degree  subjects  of  general  average  by  the  law  of 
England  (6)*  By  a  covenant  by  the  owner  of  a  chartered  vessel 
to  keep  it  in  repair  during  the  term,  it  seems  that  he  excludes 
himselif  firom  the  claim  he  would  otherwise  have  against  tiie 
chartered  party,  on  a  general  average,  arising  out  of  repairs.  (7) 

The  loss  must  be  occasioned  in  the  sole  object  of  preserving 
both  the  ship  and  cargo,  and  this  object  must  be  in  view  at  tiie 
time  of  the  loss.  Where  a  mainmast  was  broken  in  a  heavy  gale, 
by  carrying  an  unusual  press  of  sale,  in  order  to  escape  from  an 
enemy,  to  whom  the  ship  had  struck,  it  was  held  not  a  subject 
of  general  average  (8).     So  where  a  ship,  being  unable  to  escape 


(1)2T.R.407.    8T.R-509.  (3)  4M.  &  S.  141. 

2  Holt  on  Ship;  189.  (4)  3  M.  &  8.  482. 

(2)  The  cnterion    is  whether,  (5)  Id. 

having  finished  the  adventure,  the  (6)  4  M.  &  S.  141. 

repah^  are  any  longer  of  use  to  the  (7)  8  T.  R.  «5Q9. 

ship,  or  whether  they  were  merely  (8)  2  Bos.  &  P.  N.R.  378. 
teu?poraryi  3  M.  &  S.  482. 
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from  a  privateer,  resisted  the  attack,  beat  off  the  privateer, 
reached  her  port,  and  delivered  her  cargo- in  safety;  it  was  held 
that  neither  the  expence  of  repairing  the  ship,  nor  of  curing  the 
wounds  of  the  sailors,  nor  of  ammunition,  was  the  subject  cS 
general  average  ( 1 ).  No  claim  for  general  average  can  arise  from 
an  act  done  to  redeem  the  master  of  a  ship  fix>m  an  imprison- 
ment under  an  arrest  for  debt.  (2) 

As  property  is  not  altered  by  capture,  and  still  remains  in 
the  owners  till  divested  by  regular  condemnation,  the  owners  of 
a  ship  and  cargo  have  a  claim  to  general  contribution  for  ship's 
stores  necessarily  thrown  overboard  after  a  vessel  is  captured, 
and  whilst  she  is  in  the  hands  of  the  enemy^  and  before  con- 
demnation (S)  %  and  the  circumstance  of  an  owner  having  effected 
an  insurance^  will  not  prejudice  his  right  to  recover  the  general 
average ;  the  reason  is,  that  there  is  always  a  spes  recuperandi^ 
and  9  postliminious  right  (4').  Upon  an  embargo  or  detention, 
where  there  is  an  abandonment  of  both  ship  and  freight  to  the 
respective  insurers,  and  the  owner  is  paid  as  for  a  total  loss,  and 
notwithstanding  the  ship  is  released  and  earns  freight,  the  wages 
of  the  crew,  the  port  and  other  charges,  are  quasi  a  general 
average,  or  salvage  on  the  ship  and  freight,  according  to  the 
particular  nature  of  such  charges  and  the  persons  to  whom  they 
belong ;  and  inan  action  for  modey  had  and  received  by  the 
underwriters  on  the  freight  against  the  insured,  who  has  re-: 
ceived  it,  he  may  deduct  the  same  out  of  the  sum  recovered.  (5) 

In  general,  any  thing  that  i$  lost  for  the  benefit  of  the  whole 
concern,  will  form  the  subject  matter  for  general  average ;  but 
when  an  entire  ship  is  taken  to  fi*eight  by  a  merchant,  and  the 
master,  without  his  consent,  wrongfully  take  on  board  the  goods 
pf  other  persons,  and  such  goods  be  afterwards  cast  overboard^ 
to  lighten  the  vessel,  the  merchant  freighter  is  not  bound  to. 
contribute  to  the  loss  (6).  The  French  ordinance,  in  express 
terms,  excludes  from  the  benefit  of  general  average  goods  stowed 
upon  the  deck  of  the  ship  (7),  and  the  same  rule  prevails  in 
practice  in  this  country  (8) :  goods  so  stowed  may  in  many  cases 

(1)  2  Marsh/ 309,      6  Taunt.        (6)  Abbott,  367. 

608.    Holt,  C.N.  P.  193.  (7)  Liv.  3.  tit.  8.    Du  Jet,  art. 

(2)  3  Camp.  480.  13.    Abbott,  368. 

(3)  4  Taunt.  123,  (8)  SoproTcdinMyerv.Vandec 

(4)  Id.  Deyl,  Guildball,  Dec  1803;  aod 

(5)  «  Smith,  39.    7  East,  24.  see  Abbott,  368. 
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obstruct  the  management  of  the  vessel ;  and  except  in  cases 
where  usage  may  have  sanctioned  the  practice,  the  master 
ought  not  to  stow  them  there,  without  the  consent  of  the  mer- 
chant fifeighter. 

It  is  not  necessary  that  the  safety  occasioned  by  a  loss  should, 
in  order  to  form  a  subject  of  general  average,  be  an  absolute  and 
perfect  safety,  by  arrival  and  delivery  at  the  port  of  destination. 
It  is  sufficient  if  temporary  safety  be  obtained  by  the  loss  J  thus 
if  a  ship  survive  a  storm,  or  escape  the  enemy,  by  reason  of  any 
loss  for  the  benefit  of  the  whole  concern,  and  the  ship  be  after- 
wards cast  away  by  another  tempest,  and  goods  be  saved  from  the 
wredL,  the  dear  value  of  the  goods  so  saved  must  be  contributory 
to  the  general  loss,  because  without  that  original  loss  even  this  di- 
minished value  would  have  no  existence.  (1) 

The  abandonment  of  the  thing  cast  away  or  lost  on  these 
occasions,  for  the  benefit  of  the  whole  concern,  is  not  to  be 
considered  so  far  voluntary  as  to  divest  the  property  of  the 
owner,  and  give  a  title  to  any  person  who  may  find  and  save  the 
same,  but  from  such  a  person  the  owner  may  reclaim  it,  on  pay- 
ment of  salvage  (2) ;  and  if  he  is  able  to  do  so,  its  clear  value  is 
to  be  deducted  from  the  contribution,  or  paid  to  the  contri* 
butors. 

* 
All  merchandize  conveyed  in  the  ship  for  the  purposes  of  whit  is  bound  w 
traffic,  whether  belonging  to  merchants,  to  passengers,  to  the  general  avenge, 
owner,  or  to  the  master,  of  whatever  kind,  and  however  small  ^^^budonT 
be  their  weight  in  comparison  to  their  value,  must  contribute  to 
general  average  (3) ;  for  the  contribution  is  made,  not  on  ac- 
count of  incumbrance  to  the  ship,  but  of  safety  obtained ;  there- 
fore in  this  country  bullion  and  jewels  contribute  according  to 
their  full  value ;  but  neither  the  passengers  or  crew  are  to  con- 
tribute for  their  personal  safety  (4) ;  neither  in  this  country  do 
the  wearing  apparel,  jewels,  or  other  things  belonging  to  the 
persons  of  passengers  or  crew,  and  taken  on  board  for  their  pri- 
vate use^  and  not  for  traffic,  contribute  on  these  occasions.  (5) 


(1)  Dig.  14.  2.  4.  \.   Abbott,  (3)  Abbott,  368. 
367.  (4)  Dig.  14.  2.  2.  2. 

(2)  Dig.  14.  2.  2.  8.  h  14.  2.  8.  (5)  Abbott,  369. 
See  2  Rob.  Rep.  498. 
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Both  the  ship  and  the  freight  (1)  gained  in  the  Toyage 
now  contributory^  though  in  some  countries  contribution  wa» 
made  for  the  Talne  only*  Where  a  ship  is  chartered  out  and 
home,  and  the  freight  is  payable  on  every  ton  broD^ht  homey 
the  freight  is  contributory  to  a  general  average  arising  on  the 
outward  voyage  (2).  But  the  owners  do  not  contribute  for  the 
victuals  or  ammunition  of  the  ship.  In  France,  and  many  ether 
of  the  continental  states,  contribution  is  made  in  some  cases  for 
the  whole,  m  others  for  a  moiety  only  of  the  value  of  the  ship^ 
and  of  the  gross  freight*  In  this  country,  the  ownors  contribute 
according  to  the  value  of  the  ship  at  the  end  of  the  voyage  and 
the  clear  account  of  the  freight  or  earnings^  after  deducting  the 
wages  of  the  crew,  and  other  expences  of  the  voyage*  (5) 

It  is  a  maxim  of  the  law  of  England,  that^die  lenders  iq[KN» 
bottomiy  and  respondentia  shall  ndther  contribute  to  average 
or  salvage ;  the  reason  is,  that  they  stipulate  for  a  sum  certain, 
and  under  the  sole  contingency  of  the  arrival  of  the  ship  and 
cargo  at  the  port  of  destination.  It  is  not  an  understood  condi* 
tion  between  the  parties,  that  the  quantum  of  the  sum  lent  shall 
be  sufcgect  to  any  diminution  short  of  a  total  loss.  Lendeisupon 
this  security  have  no  proper^  in  the  riiip  or  goods,  and  do  not 
therefpre  fidl  within  any  of  the  principles  of  generri  average.  (4) 

The  mariners  do  not  contribute  for  their  wages,  except  in  the 
single  instance  of  the  ransom  of  the  ship ;  in  this  instance  tiiey 
are  required  to  contribute^  in  order  to  encourage  resistance;  in 
other  instances  they  are  exenqpted  from  contribution,  lest  the 
apprehension  of  personal  loss  should  restram^  them  from  the  exe- 
cution of  the  measures  necessary  to  general  safety,  and  the  peril 
and  extraordinary  hardships  endured  by  them  on  these  disas- 
trous occasions  well  entitie  them  to  an  exemption  from  further 
distress.  (5) 

By  the  civil  law,  the  goods  cast  overboard  were  valued  only 
at  their  invoice  price,  or  prime  cost;  a  practice  formerly  pre- 
vailed in  this  country  to  adopt  this  valuation,  if  the  loss  faiqp- 

(1)  2  T.  R.  408.  As  to  the  prin-        (3)  Abbott,  369. 

riple  upOQ  which  freight  is  to  con-        (4)  See  1  Holt  on  Ship.  423. 2  id. 
tribute,  see  4  M.  &  S.  15^.  20  J . 

(2)  1  R;.  &  S.  3 18.  (5  }  Abbott,  370. 
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pened  before  half  the  voyi^  was  performed,  bat  if  it  happened 
afterwards,  then  to  value  the  goods  at  the  clear  price  which  they 
wodkL  have  fetched  at  the  place  of  destination  (1) ;  and  this  prac- 
tice still  exists  in  many  places  abroad ;  but  here  the  last  valua- 
tion is  adopted  in  all  cases,  where  the  average  is  adjusted  after 
the  ship's  arrival  at  the  place  of  destination,  and  appears  best  to 
^  agree  with  the  nature  of  the  subject ;  for  although,  as  between 
the  proprietor  and  the  insurer  of  goods,  the  prime  cost  is  the 
only  value,  the  contract  of  insurance  in  that  case  being  a  con-  ^ 

tract  of  indemnity  against  loss,  and  not  a  contract  for  the  secu- 
rity of  gain,  yet  in  this  case  equity  requires  that  the  person 
whose  loss  has  procured  the  arrival  of  the  ship  at  the  place  of 
destination,  should  be  placed  in  the  same  situation  with  those  ^ 
whose  property  has  arrived  at  that  place,  which  can  only  be  done 
by  considering  his  goods  as  having  arrived  there  also ;  but  if  the 
Aip,  in  consequence  of  any  misfortune  to  be  sustained  by  general 
average^  be  compelled  to  return  to  its  lading  port^  and  the 
average  be  immediately  adjusted,  in  this  case  the  goods  only 
contribute  according  to  the  invoice  pricey  for  the  price  of  sale  i^ 
unknown;  and  with  regard  to  th^  loss  of  masts,  cables,  and 
other  furniture  of  the  ship,  as  the  new  articles  purchased  will  in 
general  be  6f  greater  value  than  the  articles  lost,  it  is  usual  to 
compound  the  difference,  by  deducting  one-third  from  the  price 
of  the  new  articles.  Supposing  therefore  a  general  average  to 
be  settled  upon  the  ship's  arrival  at  the  port  of  destination,  ac- 
cording to  the  principles  before  advanced,  it  is  necessary,  in  the 
first  pla^  to  take  an  account  of  the  several  losses  which  are  to 
be  made  good  by  contribution ;  in  which  must  be  included  the 
value  of  the  goods,  &c.  thrown  overboard,  for  otherwise  the 
proprietors  of  those  goods  will  receive  their  full  value,  and  pay 
nothing  towards  the  loss.  (2) 

In  the  assessments  of  the  several  shares  of  the  parties  to  gene- 
ral average,  the  proportion  is  usually  fixed  by  accountants  by 
the  civil  law ;  the  captain,  as  the  representative  of  the  owners, 
and  in  a  degree  of  the  freighters  collectively,  was  empowered  to 
settle  the  several  proportions  to  a  general  average,  and  to  receive 

I 

%  I  I  I  I  ■  ■!  II  ■        I 

(1)  Malyne,  113.  Molloy,  book  by  eif ample,  ably  simplifies  the 
2.  ch.  6.  s.  6.  Wellwobd,  tit.  21.  matiner  m  which  the  estimation 
Abbott,  370.  for  the   contribution    should  be 

(2)  See  Abbott .  on   Shipping,  reckoned. 
370,  371,  372.,  where  the  author, 
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the  stiins  frnn  each.  The  same  rule  prevails  in  some  fore%K 
countries;  but  in  England  the  practice  is  for  the  broker  or 
ship  agent  to  make  a  settlement  of  the  average;  which  settle- 
ment* however^  is  not  conclusive^  although*  (when  the  prinGq>Ie 
of  oontributicm  is  not  disputed)  according  to  the  forms  of  boab- 
ness^  it  is  usually  paid.  (1) 

Of  the  iwmwtku      The  master  is  not  bound  to  part  with  the  cargo  or  goods^ 
^**  until  the  contribution  for  general  average  is  paid  or  setded  hj 

the  owner  thereof  (2) ;  in  the  case  of  a  general  ship^  the  master 
usually  parts  with  them^  on  taking  a  security  for  the  payment 
of  any  general  average  which  may  have  arisen^  and  after  the 
same  shall  be  adjusted  (S).  A  party  who  is  entitled  to  general 
average  contribution  cannot  restrain  the  master  from  paitiiig 
with  goods  liable  to  make  contribution  until  the  contributicm  be 
paid  (4).  General  average  may  be  recovered  at  law  by  action  of 
assumpsit,  wherein  each  party  must  in  general  sue  separatdy  (5) ; 
but  the  parties  entided  to  it  may  proceed  in  equity,  which  course 
of  proceeding  is  frequently  advisable,  if  the  account  is  very  comr 
plicated ;  and  in  equity  all  the  parties  may  join.  (6) 

SomH  avtfige.        5.  The  small   averages   are  the  expences   of  towing   and 

piloting  the  ship  out  of  or  into  harbours,  creeks,  or  rivers^ 
beaconage,  &&,  one  third  of  which  must  be  charged  to  the 
ship,  and  two  thirds  to  the  cargo.  This  may  in  general  be 
considered  to  be  the  meaning  of  the  word  ^'  average,^  which  is 
usually  expressed  in  a  bill  of  lading,  where  it  stipulates  for  the 
delivery  of  the  goods  *^  with  primage  and  average"  accustomed* 
The  law  relating  to  primage  will  be  her^  applicable. 


IX.  Salngc.  Salvage  is  a  compensation  for  the  safety  of  the  ship  or  carga, 

payable  to  those  by  whose  labour  and  courage  they  have  been 
jpreserved  from  wreck,  or  recaptured ;  both  average  and  salvage 
are  incidental  and  extraordinaiy  obligations,  and  only  become 
due  upon  some  occasions  of  loss  by  perils  of  the  sea  or  war.  (7) 

(1)2  Holt  on  Shipping,  200.  (7)  It  Would  be  out  of  the  pre^ 

(2)  Dig.    14.    2.      Abbott  on    scribed  limits  of  this  work  to  poin^ 
Shipping,  257.  out  in  detail  all  the  varioas  decision 

(3)  Abbott,  258.  and  statutes  relating  to  this  subject. 

(4)  IS  Ves.  ]87.  They  are  for  the  most  part  to  be 

(5)  1  East,  220.  found  in  Abbott  on  Shipping,  406, 

(6)  See  3  Campb*  480.  &c.,   Holt   on   Shipping,  vol.  2. 
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If  ft  person  sftve  goods  upon  the  sea^  the  common  law  alloWrf 
bim  to  retain  possession,  till  the  owner  shall  pay  him  a  du^ 
compensation  for  his  trouble,  but  this  right  of  lien  exists  only 
fat  case  of  salvage  strictly  so  termed,  and  does  not  (extend  to  pro- 
perty saved  on  a  river  or  on  shore  (1).  If  a  ship  be  cast  on 
shore,  and  the  master,  his  crew,  or  any  persons  employed  by 
them,  are  at  hand  to  save  and  take  care  of  the  property,  the 
lord  of  the  manor  cannot  entitle  himself  to  salvage,  by  inter- 
posing to  secure  it  contrary  to  the  owner's  express  dissent  (2) ; 
and  if  one  set  of  persons  have  taken  possession  *  of  a  vessel 
abandoned  at  sea,  and  are  endeavouring  to  bring  it  into  port  and 
save  it,  another  set  have  no  right  to  interfere  with  them,  and 
become  participators  in  the  salvage,  unless  it  appears  that  the 
first  would  not  have  been  able  to  efiect  their  purpose  without  the 
aid  of  the  others  (3).  Where  persons  claim  as  joint  salvors, 
having  dispossessed  the  original  salvors,  it  is  incumbent  on 
them  to  shew,  if  not  an  actual,  at  least  an  apparent  necessity 
for  their  intrusion.  Merchants  ought  not  to  be  charged  with  a 
higher  rate  of 'salvage,  on  account  of  an  unnecessary  interference 
of  such  second   salvors;   and  when  such  intrusion  was  not 


pstfe  230>  aod  Messrs.  Tyrwhitt  for  the  recaptor  to  resort  to  that 
and  lyndale's  Digest  of  the  Sta-  court.  See  also  53  Geo.  3.  c.  87« 
tutes.^  Tlie  last  act  on  this  subject  s.  6.,  1  &2  Geo.  4.  c.  75.  s.  21 . 
now  in  force  is  the  1  &  2  Geo.  4.  As  to  cases  upon  the  subject  of 
o.  75.,  and  the  other  acts  in  gene-  salvage^  in  the  case  of  capture  and 
ral  are  the  12  Ann.  st.  2.  c.  18.,  recapture^  see  2  Burr.  694.  1  Rob« 
4  Geo.  1.  c  12.,  26  Geo.  2.  c.  1 9.,  177.  286.  5  Rob.  54.  215.  1  Edw. 
48  Geo.  3.  c.  130.,  49/ Geo.  3.  66.79.115.185.265,  6  Rob.  108. 
c  122.,  and  53  Geo.  3.  c.  87.  The  273.  275. 320.  410.  3  Rob.  305. 
acts  for  collecting  contributions  308.  323.  4  Rob.  78.  147.  268. 
for  the  use  of  shipwrecked  mari-  Dod.  46.  1 92.  448.  As  to  cases 
ners  in  the  kingdom  of  Portugal,  upon  salvage  where  the  recapture 
8  Geo.  ].c.l7.,54Geo.3.  c.  126;  is  joint,  see  Edw.  63.  268.  270. 
in  the  ports  of  St.  Mary  and  Cadiz  Dod.  9.  20.  33. 66.  349.  363. 372. 
in  Spain,  9  Geo.  2.  c.  25. ;  in  the  where  there  has  been  a  rescue, 
port  of  Leghorn,  10  Geo.  2.  c.  14.  1  Rob.  279.  3  Rob.  292.  Edw, 
In  the  case  of  salvage  from  perils  185.,  where  there  has  been  a  re- 
ef the  sea,  the  statutes  have  not  capture  by  military  force,  Edw. 
taken  away  the  common  law  re*  210.  211.  215.  254.  260.  Dod. 
medy,  see  Abbott,  331.,  3  Bos.  &  1 17.  214.  223. 
Pttl.  612.;  but  in  the  case  of  (1)  1  Lord  Raym.  393.  8  East, 
recapture,  as  the  admiralty  has  57*  2  Hen.  Bla.  254.  '  1  Saund. 
peculiar  jurisdiction  over  prizes,  2^b, 
(seeDougl.594,&c.)the33Geo.3.  (2)  2  Taunt.  302. 
c.  66.  5.42.  renders  it  necessary        (3)  1  Edw.  Ad.  Rep.  175. 
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warranted  by  law,  and  no  neoessity  shewn,  the  Court  of  Ad- 
miralty held,  that  they  were  not  entitled  to  any  reward  for 
services  they  might  have  actually  performed.  The  rule  adopted 
by  this  oourty  in  order  to  hold  out  sufficient  enoouragementy  is 
to  give  liberally  when  the  property  is  large,  and  when  the 
property  is  smalli  according  to  the  danger.  In  a  case  therefore^ 
where  the  merits  of  the  salvors  were  very  considerable^  the 
C!ourt  of  Admiralty  decreed  one-tentht  as  well  as  payment  of 
the  expences  of  the  salvors  (1).  As  respects  crews  and  passen- 
gers^ they  can  in  no  case  be  either  salvors  or  joint  salvors ;  the 
crew  cannot  have  any  claim  to  salvage^  because  it  is  their  duly 
to  protect  the  ship  and  cargo  through  all  perils,  and  the  whole 
of  their  possible  service  is  pledged  to  the  master  and  owners. 
The  same  reason  extends  in  a  great  degree  to  passengers,  who 
share  the  peril,  and  must  share  the  duty ;  but  if  a  passenger 
exceed  what  may  fiBurly  and  reasonably  be  expected  of  him  as 
his  portion  of  common  labour,  to  a  common  peril,  and  its  conse* 
quences;  if  in  the  hour  of  danger,  for  example^  he  assume  the 
command  of  a  ship  abandoned  to  him  by  the  master  and  crew, 
and  by  his  skill  and  labour  bring  her  safely  into  port,  he  will  be 
entitled  to  a  reward  in  the  nature  of  salvage,  and  the  court  will 
award  it  liberally  (2).  In  the  case  to  which  we  here  allude, 
the  passenger  had  been  himself  a  naval  captain,  and  took  the 
command  of  the  vessel  at  the  special  instance  of  the  master 
and  crew,  under  circumstances  of  extreme  danger;  he  suc- 
ceeded in  bringing  the  vessel  into  port ;  the  owner  ofiered  him 
jf  200  for  this  service,  but  the  court  and  jury  afterwards  gave 
him  £^Q0. 

The  rate  of  salvage  on  derelict  is  discretionary  by  modern 
practice  in  the  court;  the  ancient  rule,  of  giving  a  moiety  dejure 
to  the  finder,  is  overruled  by  later  practice.  By  the  French 
law,  one  third  is  given ;  by  our  own  law,  as  administered  in  the 
G>urt  of  Admiralty,  tlie  reward  is  apportioned  to  all  the  cir- 
cumstances of  the  case  (3).  The  Court  of  Admiralty,  as  we  have 
before  said,  has  a  special  jurisdiction  over  the  subject  where  the 
salvage  is  performed  at  sea.  In  this  case  the  court  will  fix  the 
sum  to  be  paid,  adjust  the  proportion,  and  take  care  of  the 


(1)  Dod.414.  (3)  1  Rob.  37. 

(2)  3Bo8.  &Pul.  612. 
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property  pendiog  the  suit ;  or^  if  a  sale  be  necessary,  direct  a 
sale  to  be  iiiade>  and  divide  the  proceeds  between  the  salvors 
and  the  proprietors  according  to  equity  and  reason  (1).  As  to 
the  persons  who  are  to  contribute  to  salvage^  the  reward  must 
be  paid  by  those  who  receive  the  benefit  of  the  service.  Salvage 
is  a  compensation  to  the  salvors,  not  merely  for  the  restitutiop 
of  the  property  which  has  been  made  by  them,  to  the  prior 
owners,  (for  that  is  properly  an  act  of  mere  justice  on  their 
part),  but  for  the  risk  and  hazard  incurred  by  th&salvors,  and 
for  the  beneficial  service  they  have  rendered  the  former  owners, 
in  rescuing  their  property  firom  the  danger  in  which  it  waa 
involved.  The  persons,  dierefore^  to  contribute  to  salvage,  are 
the  persons  who  would  have  borne  the  loss  had  there  been  no 
such  rescue^  and  who  of  course  reap  the  benefit  of  such  res- 
cue (2).  The  court  will  not  su£fer  salvage  to  be  confounded' 
with  mere  acts  of  pilotage  (3).  But  in  cases  of  ships  in  distress^ 
the  Admiralty  court  gives  a  liberal  allowance,  and  where  it  ia 
not  restrained  by  any  positive  enactment,  will  take  all  the  cir- 
camstances  into  its  consideration,  such  as  the  labour  and  peril 
of  the  service,  the  promptitude  and  alacrity  of  the  salvors,  the 
▼alue  of  the  ship  and  cargo,  and  the  degree  of  danger  from 
which  they  have  been  rescued  (4).  Thus,  where  the  distress  was 
great,  the  value  of  the  property  recovered  i£*  17,600,  and  the 
salvors  numerous,  i^l,300  was  given  (5).  In  a  case  of  distress, 
where  the  servicerendered  was  small,  the  court  deemed  .j^50  to  be 
sufficient  (6).  In  a  case  of  derelict,  where  the  danger  waa  in- 
oonsiderable,  the  court  gave  two-fifths.  In  another  case,  where 
the  enemy  abandoned  a  prize  ship  after  capture,  the  court 
allowed  the  recaptors  one-sixth,  as  for  recapture  of  a  dere- 
lict (7).  In  another  case,  where  the  service  was  attended  with 
great  danger,  the  court  gave  two-thirds  of  the  whole  value,  a 
sum  greater  than  the  amount  for  which  the  action  was  first  insti- 
tuted (8).  The  freight  will  be  included  in  the  value  of  the  pro- 
perty upon  which  salvage  is  given,  in  cases  only  .where  the 
voyage  has  been  actually  commenced,  and  the  freight  is  in  the 
course  of  being  earned.  (9) 


(1)  3  Rob.  355.  (6)  4  Rob.  103. 

(2)  Sce4M.&S.152.  (7)  4  Rob.  193.  216, 

(3)  1  Rob.  306.  (8)  5  Rob.  322. 

(4)  1  Rob.  312.  (9)  6  Rob.  88. 


(5)  a  Rob.  355. 
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Salvage  is  not  limited  by  the  prize  acts^  where  a  ship  has 
been  voluntarily  abandoned  by  the  enemy^  and  in  one  case  a 
moiety  was  given  (1);  where  a  ship  has  been  rescued  from  the 
damages  of  the  sea,  as  well  as  the  hands  of  the  enemy,  the 
court  will  go  beyond  the  proportion  limited  by  the  act  of  par* 
liament,  and  give  an  additional  reward  for  civil  salvage,  as  for 
a  6q>arate  service.  (2) 

(1)  Edw.79.  (2)  Dod.317. 


Ch.lO.]  (    445    ) 


CHAP.  X. 
Of  Policies  qf  Insurance.  (I) 

JJAVING  in  the  preceding  chapters  considered  the  contracts 
of  manufiictures  and  purchase,  and  those  relating  to  the  con- 
veyance  of  the  commodity  from  the  vendor  to  the  purchaser^  we 
will  now  examine  the  contract  of  insurance^  or  indemnification 
against  the  consequences  of  a  loss  which  may  ensue  to  the  mer- 
chant in  the  course  of  such  conveyance.  We  have  seen  that  the 
shipowner  or  master  is  not  absolutely,  and  at  all  events,  respon- 
sible for  the  safe  arrival  of  the  cargo  at  the  port  of  destination ; 
that  he  is  not  liable  for  losses  attributable  to  what  is  vulgarly 
called  the  act  of  God  or  the  perils  of  the  seas,  a  term  which  we 
have  seen  has  been  liberally  construed  to  extend  not  only  to 
losses  by  storms,  and  other  accidents  merely  of  the  seas,  but  also 
to  captures.  These  losses,  therefore,  the  owner  must  himself 
bear,  unless  he  can  prevail  on  others  to  take  upon  themselves, 
those  risks ;  and  even  in  those  cases,  where  the  owner  of  the 
ship  might  be  liable  for  the  loss,  the  owner  of  (he  property  may 
think  it  prudent  to  have  a  better  security  against  the  conse- 
quence of  such  loss. 

Insurance  is  a  contract  whereby  one  party,  in  consideration  of  Definitkm* 
a  stipulated  sum^  undertakes  to  indemnify  the  other  against 
certain  perils  or  risks  to  whiclt  he  is  exposed,  or  against  the 
happening  of  some  event;  the  pieurty  who  takes  upon  himself  the 
risk,  is  called  the  insurer^  sometimes  the  underwriter,  from  his 
subscribing  his  name  at  the  foot  of  the  policy ;  the  party  pro- 
tected by  the  insurance  is  called  the  insured :  the  sum  paid  to  the 
insurer  as  the  price  of  the  risk  is  called  the  premium^  and  the 
written  instrument  in  which  the  contract  is  set  forth  and  reduced 
into  form  is  called  sl  policy  of  insurance  (2).     The  nature  of  this 

(!)    See    Ptek  on   Insurance,        (2)  The   statute    35    Geo.  3. 

Marshal    on    Insurance,    Selivyn  c.  63.  s.  1 1 .,  directs  that  it  shall 

N.  H.  tit.  Insiutince  ;  Monteiiore's  be  so  called. 
Diet.  tit.  Insurance. 
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contract  is  throughout  a  contract  of  mdemnityy  and  this  prin- 
dple  ought  always  to  be  kept  in  view,  in  considering  questions 
relative  to  insurance.  (1) 

Utility  of.  I*  ****  '^^^  ^^  observed,  that  the  utility  of  this  contract 

Gonnsts  in  the  protection  it  affords  to  maritime  commerce 
by  dividing  losses  when  they  happen  between  many,  so  as  to 
make  them  fall  lightly  upon  eachy  and  thus  enables  individuals  to 
embark  their  whole  capitals  in  hazardous  enterprizes.  Without 
insurance,  foreign  commerce  could  only  be  carried  .on  by  the 
few  who  are  wealthy  enough  or  \hM  enough  to  run  alone  the 
risks  which  necessarily  attend  the  prosecution  of  it ;  diese  would 
engross  all  maritime  commerce  to  themselves,  and  their  profits, 
for  want  of  competition,  would  be  immoderately  high.  The  utility 
of  marine  insurances  cannot  be  better  expressed  dian  in  the 
words  of  the  preamble  to  the  stat.  43  Eliz.  c.  12.,  which  redtes, 
that  <<  by  means  of  policies  of  insurance,  it  cometfa  to  pass,  upon 
the  loss  or  perishing  of  any  ship,  there  foUoweth  not  the  undoing 
df  man,  but  the  loss  lighteth  rather  easily  upon  many  than  hea- 
vily upon  few,  and  rather  upon  them  that  adventure  not  than 
those  that  do  adventure,  whereby  all  merchants,  especially  of  the 
younger  sort,  are  allowed  to  venture  more  willingly  and  more 
fully."  The  commercial  character  of  this  country  was  greatly 
raised  by  Lord  Mansfield,  who,  by  his  liberal  decisions  on  the  sub- 
ject of  insurance,  expanded  the  natural  character  of  EngUsh  courts 
of  justice  for  impartiality,  and  thereby  induced  foreigners  to  resort 
to  this  country  for  the  purpose  of  insuring  their  property  from 
loss  by  water  carriage;  and  we  find^  that  owing  to  the  wise 
and  impartial  administration  of  the  law  on  the  subject  of  insnr- 
ance>  the  apprehension  of  the  most  calamitous  losses  in  the 
course  of  commercial  transactions,  has  introduced  a  mode  of  em- 
ploying a  part  of  the  capital  of  this  country  greatly  conducive 
to  national  wealth  \  and  by  insurers  taking  upon  themselves  in 
small  proportion  amongst  each  other,  in  consideration  of  a  mode- 
rate premium,  the  risk  which  the  merchant  would  otherwise  bear, 
he  is  induced  to  carry  on  commerce  with  spirit,  and  without  the 
apprehension  of  ruin  in  the  event  of  loss ;  and  the  insurer  by  thus 
employing  his  capital  and  time  in  effecting  a  variety  of  insur- 
ances against  different  risks,  so  proportions  the  entire  risk  which 
he  incurs,  that  in  case  of  a  loss  of  one  or  more  particular  cargoes. 


(1)  9  East,  81.    10  East,  344.    Dougl.  470.  786. 
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the  premitiins  which  he  has  received  for  the  insurance  of  those  Utility  of* 
which  safely  arrived  are  in  general  more  than  equal  to  his  pro- 
portion of  the  loss,  and  he  is  consequently  enabled  to  reimburse 
the  merchant,  and  also  to  derive  a  considerable  profit ;  and  in  the 
case  of  insurance  upon  foreign  property,  this  country  is  gainer 
by  the  difference  between  the  aggregate  amount  of  the  premiums 
received  from  foreigners,  and  the  losses  which  our  underwriters 
may  have  to  make  good  to  them :  thus  from  the  apprehension  of 
calamities  which  would  otherwise  be  the  ruin  of  individuals,  all 
parties  are  by  the  contract  of  insurance  in  general  benefited,  and 
the  wealth  of  our  country  in  particular  is  increased.  It  would 
be  impracticable,  in  a  work  of  this  nature,  to  enter  into  the  ccm- 
sideration  of  all  the  minute  decisions  relative  to  the  subject  of 
insurance:  our  object  on  the  present  occasion  will  rather  be  to 
endeavour  to  afibrd  a  concise  view  of  the  leading  principles  and 
rules. 

We  will  first  consider  who  may  be  parties  to  the  contract  of  Who  mty  be 
insurance.  In  this  country  all  persons,  whether  British  subjects  '^*'^^  ^ 
or  allies,  may  in  general  be  insured,  and  the  principal,  if  not  the 
only  exception  to  this  rule,  is  the  case  of  an  alien  enemy,  who 
cannot  be  a  party  to  an  insurance  (1) ;  and  an  alien  enemy  can- 
not maintain  an  action  on  a  policy  on  goods  though  they  were 
shipped  before  the  war  commenced,  nor  can  an  agent  of  suck  in- 
sured maintain  the  action,  although  he  be  a  creditor  of  the  in- 
sured for  more  than  the  sum  insured  (2).  And  no  action  can 
be  maintained  on  a  policy  on  the  property  of  any  alien  enemy, 
though  British  manufacture  exported  from  hence,  and  conse- 
quently favourable  in  a  commercial  point  of  view  to  this 
country  (3).  All  trading  wifh  an  enemy  by  a  British  subject 
without  the  king's  licence  is  illegal,  and  consequently,  any  insur- 
ance in  furtherance  of  such  commerce  is  invalid;  and  where  an 
insurance  having  been  made  on  goods  at  and  from  a  port  in 
Russia  to  London,  by  an  agent  residing  here  for  a  Russian 
subject  abroad,  which  insurance  was  in  &ct  made  after  the  com- 


(1)  1  BQS.&P.345.  6T.  R.  65.  the  euemy.     1  T.  R.  84.     When 

8  T.  R;  548.    3  Camp.   153.    If  aliens  are  protected  by  licence  to 

a  policy  be  not  ill^al  on  the  face  trade,  see  ante,  1  vol.  Index,  tit.  Li- 

of  it,  the  court  wSl  not  grant  a  cense.   See  also  statutes  33  Geo.  3. 

new  trial  to  let  in  the  defendant,  c.  27.  s.  4.   34  Geo.  3.  c.79.  s.  17. 

to  shew  by  evidence,  that  thein-  (2)  6  T.  R.  65. 

surance  was  upon  a  trading  with  (3)  8  T.  R.  548.  . 


448  Of  Policies  of  Insurance.  [Ch-  10. 


Who  my  be       menoement  of  hostilities  by  Russia  against  this  countiy»  bnt  befinre 
parties  to.  ^^  knowledge  of  it  here,  and  after  the  ship  had  sailed,  and  been 

seized  and  confiscated,  it  was  held,  that  the  policy  was  void  in 
its  inception,  though  the  agent  of  the  assured  was  entitled  to  a 
return  of  the  premium  paid  under  ignorance  of  the  &ct  of  hosti- 
lities (!}•  But  where  a  ship  belonging  to  an  alien  enemy  is 
protected  by  the  king's  licence,  an  insurance  may  be  eflfected  on 
such  ship  by  a  British  subject  as  trustee  on  behalf  of  the  ship- 
owner, and  an  action  on  the  policy  may  be  maintained  at  the 
suit  of  the  trustee  even  in  Ume  of  war,  because  the  public  policy 
of  the  country  is  not  contravened  by  sustaining  and  giving  effisct 
to  such  trust ;  and  although  the  king's  licence  cannot  in  point  of 
law  have  the  efiect  of  removing  the  personal  disability  of  the  ship- 
owner (being  an  alien  enemy)  in  respect  of  suit,  so  as  to  enable 
him  to  sue  in  his  own  name,  yet  it  relieves  the  trust  in  respect  of 
him,  from  all  the  injurious  qualities  in  regard  to  the  public  (2). 
An  English  subject  who  carries  on  trade  under  the  protection 
and  for  the  benefit  of  an  hostile  state,  and  who  is  so  far  a  mer- 
chant settled  in  the  state,  that  his  goods  would  be  liable  to  con- 
fiscation in  a  court  of  prize,  is  not  to  be  considered  as  entitled  to 
sue  as  an  English  subject  in  an  £kiglish  court  of  justice.  Re- 
siding under  the  allegiance  and  protection  of  an  hostile  state,  he 
may  be  considered  to  all  civil  purposes  as  much  an  alien  enemy 
as  if  he  were  bom  there ;  but  if  he  reside  in  a  neutral  country,  he 
is  entitled  to  all  the  privil^s  of  a  neutral  country*  (8) 

Upon  the  question  of  expediency,  whether  or  not  alien  ene* 
mies  might  be  parties  to  an  insurance^  it  may  be  observed^ 
that  though  in  general  the  efiecting  of  policies  on  alien's  pro- 
perty is  conducive  to  the  wealth  of  this  country,  this  probably  is  so 
only  whilst  the  countries  are  in  a  state  of  peace ;  and  during  war 
the  naval  superiority  of  Great  Britain  will  probably  occasion 
losses  to  the  enemy  greater  than  the  premiums  received  by  our 
underwriters ;  so  thatv  upon  the  question  of  profit,  the  permissicm 
of  insurances  upon  enemy's  property  would  probably  be  inju- 
rious to  British  underwriters;  but  independently  of  this  con- 
sideration, there  are  strong  political  reasons  against  such  insur- 
ances. The  object  of  war  is  to  ruin  the  commerce  and  means  of 
resistance  of  the  adverse  power ;  but  if  with  one  hand  we  should  by 


(1)  12  East,  225.  (3)  3  Bos.  &  P.  113.   7  Taunt. 

(2)  8  East,  273.    15  East,  266.    449. 
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our  superior  maritime  sbfength  capture  the  yessels  and  goods  of  Who  may  be 
our  enemy,  and  with  the  other  hand,  through  our  underwriters,  P*™*"  ^*'* 
engage  to  make  good  the  loss,  the  utility  of  our  naval  strength 
would  be  frustrated,  and  our  enemy,  being  thus  indemnified  for 
the  loss,  woidd  be  enabled  by  ourselves  to  protract  the  contest ;  in 
addition  to  which,  every  person  concerned  in  such  insurances 
.would  be  under  strong  temptation  to  convey  to  the  enemy  all 
such  information  as  might  put  them  upon  their  guard,  at  least 
against  attacks  meditated  against  their  trade ;  it  cannot,  there- 
fore, reasonably  be  supposed  that  our  law  will  tolerate  a  con- 
tract whidi  has  so  strong  a  tendency  to  betray  a  number  of 
persons  into  a  breach  of  their  allegiance. 

An  insurance,  however,  by  a  neutral,  though  domiciled  in  an 
enemy's  country,  and  trading  with  the  enemy,  is  perfectly 
legal  (1).  And  if  the  trade  with  the  enemy  be  rendered  legal  by 
a  competent  power,  a  contract  in  furtherance  of  such  trade  will 
be  impliedly  legalized ;  and  therefore  it  has  been  decided  (2), 
that  a  licence  to  export  goods  to  certain  places  within  the  in- 
flaence  of  the  enemy  interdicted  to  British  commerce,  granted  to 
H.  N.  on  behalf  of  himself  and  other  British  merchants,  is  suffi- 
cient to  legalise  an  insurance  on  such  adventure,  if  it  appear 
that  H.  N.  was  the  agent  employed  by  the  British  merchants 
really  interested  in  it  to  get  the  licence,  though  he  had  no  pro- 
perty in  the  goods  himself. 

There  are  but  few  observations  to  make  as  to  the  persons  who 
may  be  insurers.  With  respect  to  individuals  in  general,  any  per- 
son may  separately  becoifae  an  underwriter  who  is  competent  to 
contract  on  his  ow:n  behalf;  but  in  point  of  prudence,  no  person 
should  engage  in  this  description  of  contract  unless  he  is  well 
informed  upon  the  nature  of  shipping,  the  description  of  the 
voyage,  and  degree  of  ri^ ;  and  to  constitute  an  able  underwriter, 
the  party  should  be  well  versed  in  the  commerce  of  the  world. 
.At  common  law,  any  numbet  of  persons  might  become  partners 
in  an  insurance  transaction ;  but  the  legislature  having  thought  fit 
to  authorize  the  king  to  grant  charters  to  the  London  Assurance 
and  the  Royal  Exchange  Assurance  companies,  enabling  them  tp 
insure  ships  and  goods  at  sea,  it  became  necessary,  and  was  en- 
acted by  6  Geo.  1.  c  18.,  that  these  companies  should  have  an 


(1)  6T.  R:  413.    1  Camp.  75.        (2)  12£ast»223.  Seealsoante, 
3  Tauot.  554.  .  1  vol.  Index,  tit.  Licfeace. 
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WMmiybe       ezdosive  privilege  of  effecting  insurance  as  partners.    And  the 
^'^^^^  ISth  section  of  the   act  prohibits  all  other  corporations  and 

(Partnerships  from  underwriting  anj  pcdides  or  making  anj  oon- 
traets  for  annrance  of  ships  or  merchandize  at  sea^  or  going  to 
sea,  or  for  lending  money  by  way  of  bottomry ;  and  smce  ihk 
regulation  two  or  more  persons  catnnot  join  in  an  insntfanee  upon 
other  persons  property,  and  any  agreement  in  ftnrtheraaee  of 
any  such  illegal  stipulation  is  invalid.     And  therefore^  where 
A.  and  B.  were  jointly  engaged  in  insurances  in  the  name  only 
df  A. 9  and  B.  paid  greater  losses  dian  be  received  praninms, 
And  both  became  bankrupu>  it  waa  held  that  A/s  assignees 
could  not  recover  from  those  of  B.  a  moiety  of  the  money  thus 
advanced  (1).    It  was  contended  on  the  part  of  plaintiffi,  that 
the  object  of  the  statute  was  to  prevent  a  competition  between 
the  insurance  companies  and  any  other  open  and  ostensible part^ 
nership  which  might  gain  credit  in  opposition  to  the  companies^ 
but  here  only  one  individual  appeared,  on  whose  single  security 
the  insurance  relied ;  but  the  court  were  unanimously  of  opinion 
that  the  nonsuit  was  right,  for  the  provisions  of  the  act  would  be 
at  an  end,  if  a  person  by  insuring  in  his  own  name  could  have 
the  benefit  of  a  jobt  capital,  which  the  act  expressly  prohibits, 
though  the  party  subscribing  shall  be  estopped  from  setting  up 
a  secret  partnership  to  defeat  an  insurance.    And  an  action  can- 
not be  maintained  on  a  policy  of  insurance  where  the  plaintiff's 
interest  is  founded  on  a  bottomry  bond  made  jointiy  to  the  plaiiii* 
tiff  and  another,  though  they  are  general  partners  in  trade  (2) ; 
but  if  merchants  raise  a  joint  fund,  and  underwrite  each  other's 
property  severally,  and  provided  each  merchant  be  not  liable 
for  the  whole,  the  insurance  is  legal,  though  losses  be  paid  out 
of  the  joint  fund  (8).  And  a  policy  by  a  club  of  mutual  under- 
writers, where  the  members  are  not  responsible  for  the  solvency 
of  each  other,  is  valid,  although  the  sums  which  each  member  en- 
gages, depending  on  the  amount  for  which  he  is  insured,  cannot 
be  specified  in  the  policy  (4).     Where  an  insurance  is  void  as 
in  derogation  of  the  right  of  these  insurailce  companies,  the 
ostensible  underwriter  cannot  On  the  groiind  that  the  partnership 
was  illegal  recover  from  the  broker  the  profits  of  such  partner- 
ship insurance  (5) ;  but  though  such  contracts  are  void  as  be- 


(1)  2H.Bla.379.    1  Taunt.  6.,  (3)  2  Esp.  513.     1  Taunt  6. 
and  see  Aubert  v.  Maze.    2  Bos.  7  T.  R.  340.  n. 

&  Pul.  37.     1  Maule  &  Bel.  751.  (4)  4€amp.  166.  3  Burr.  1512. 

(2)  2  SUrk.  66.  (5)  6  T.  R.  405. 
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tweeD  the  secret  partners,  they  are  not  ao  aa  between  the  under*  Who  may  be 
writer  and  an  innocent  insured.  (1)  ^^*"'**  ^^ 


e  will  now  consider  the  subject  matter  of  marine  insuranceS|  Subject  matter 
the  points  relating  to  which  may  be  arranged  under  three  heads;  ^^  ^,^  ^ 
Jlrstf  as  to  the  matter  or  thing  insured;  secondly^  the  interest  spect  to  the  thins 
of  the  insurer  therein;  and  thirdly,  what  risks  may  be  in-  ^ 
cured  against.     With  respect  to  the  matter  or  thing,  a  po<* 
licy  may  be  effected  on  ship^  freight^  or  goods,  &c.,  but  not 
upon  any  thing  which  militates  against  public  policy,  or  against 
the  provisions  of  a  statute^  or  tends  to  give  effect  to  an  illegal 
contract.    Thus  an  insurance  on  smuggled  or  prohibited  goods^ 
or  on  commerce  with  an  enemy,  or  on  contraband  goods^  or  on 
any  illq^al  voyage,  is  invalid  (2).  We  have  already  considered  the 
illegally  of  contracts  relaUve  to  these  points,  and  it  is  unnecessary 
here  to  enumerate  them  again ;  it  may  suffice  to  observe,  that  to 
all  cases  of  Dlegal  contract  that  may  become  the  subject  matter 
of  insurance,  our  courts  of  justice  deny  effect ;  for  though  it  has 
been  observed  (3),  objections  of  this  nature  always  come  with  an 
ill  grace  firom  an  insurer  who  has  accepted  the  premium  and 
promised  the  indemnity,  yet  the  courts  are  bound  to  allow  the 
objection,  not  for  the  sake  of  the  insurer,  but  in  obedience  to 
the  law,  which  is  founded  on  general  principles  of  policy,  and 
of  which,  by  a  sort  of  accident,  the  insurer  is  permitted  to  take 
advantage  contrary  to  the  real  justice  of  the  case  as  between  him 
and  the  insured.  (4) 

Freight  and  passage  money  may  be  insured,  either  as  to  the 
whole  or  for  a  part  of  an  entire  voyage  (5),  but  at  th<s  time  pf 
Altering  into  the  policy  of  insurance  there  must  be  an  existing 
contract  for  such  freight  and  passage  money,  and  an  inception 
<^the  risk  of  losing  the  same  (6);  but  it  is  immaterial  whether 


(1)  MonteBore's  Diet.  tit.  Ins. 
Harrison  v.  Millar,  at  N.  P.  after 
Mich.  T.  1796.  7T.R.340.  n. 
Park.  11. 

(2)  Ante,  1  st  volume.  Index,  tit# 
Insurance ;  ante,  this  volume,  78. 

(3)  Per  Lord  Mansfield,  Cowp. 
343. 

(4)  Where  the  insurance  is 
effected  without  any  fraudulent 
intent,  and  under  expectation 
that  the  party  is  effecting  a  legal 


insurance,  he  may  recover  back 
the    premium.      1    Stark.    254. 

4  Camp.  470.     12    East,    325. 

5  M.  &  S.  122. ;  oth«rwi^e  he  is 
not.  1  Taunt.  227. 

(5)  15  East,  324. 

(6)  2  Stra.  1251.  1  Campb. 
520.  1  New.  Rep.  23.  13  East, 
323.  6  T.  R,  478.  71i;a8t,  400. 
1  New.  Rep.  236.  I M.  &  S.  303. 
1  Bos.  &  Pul.  636. 
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Subject  matter     the  contract  be  under  seal  or  not,  or  whether  it  be  written  or 

verbal.  And  in  a  case  where  a  ship  was  a  seeking  ship,  and  was 
to  complete  its  lading  at  different  places,  having  got  part  of 
her  cargo  on  board,  she  was  lost  by  a  hurricane  in  the  West 
Indies,  in  endeavouring  to  passTrom  one  port  to  another  to  com- 
plete her  cargo ;  and  the  plaintiff  claimed  to  recover  insurance 
on  freight  for  that  part  of  the  cargo  which  was  not  loaded  at 
the  time  of  the  loss,  as  well  as  for  that  which  had  been  put 
on  board,  and  he  gave  in  evidence  a  number  of  letters  from  the 
owners  of  plantations  in  Jamaica,  and  other  persons,  expressing 
their  intention  of  sending  sugars  and  other  goods  on  board, 
and  the  jury  thought  he  was  entitled  to  recover  as  for  a  full 
cargo ;  here  there  was  no  complete  or  definite  contract  for  any 
specific  freight,  but  it  was  paid  according  to  the  usual  terms,  in 
the  particular  trade  (1).  Slight  circumstances  will  constitute  an 
inception  of  ^the  risk,  such  as  putting  part  of  the  goods  on 
board  (2),  or  preparing  the  vessel  for  the  goods,  or  the  pas- 
sengers, or  any  commencement  of  the  voyage ;  but  such  incep- 
tion of  risk  must  in  general  depend  upon  the  particular  cir- 
cumstances of  each  case,  and  no  general  rule  can  be  well  laid 
down  to  say  what  will  amount  to  it.  Where  the  owner  of  a 
vessel  had  entered  into  a  contract  with  the  East  India  company 
at  Madras,  through  the  medium  of  a  correspondence  with  their 
agents,  for  freight  and  the  passage  of  invalids,  and  the  ship  had 
been  surveyed  by  their  officer,  and  represented  to  be  fit  for 
the  purpose  after  certain  alterations  had  been  made,  and  goods 
had  been  shipped^  water  taken  in  for  the  invalids,  and  the  pro- 
jected alterations  commenced,  but  the  completion  prevented  by 
the  perils  of  the  sea,  it  was  held  in  an  action  on  a  policy  on 
freight  and  passage  money,  that  there  was  an  inception  of  the 
risk,  and  that  the  plaintiff  was  entitled  to  recover  the  passage 
money  as  well  as  freight,  and  that  the  contract  for  such  freight 
and  passage  money  was  sufficient  to  entitle  the  insured  to  re- 
cver  on  such  policy  (3) ;  and  where  the  ship  was  to  sail  to  a 
distant  place,  there  to  take  in  her  cargo,  it  was  held,  the  risk 
commenced  on  the  freight  from  the  time  of  her  sailing  for  that 
place  (4).     An  insurance  on  the  **  commission  privileges,  Sec.**  of 

(1)  Parke  y.  Hebson,   K.   B.    520.     1  New  Rep.  23.     ISEast^ 
M.Term  1816,  not  leported.  See    323. 

5  Moore  Rep.  41.    2  Bred  &  B.        (3)  5  Moore,  33.     2  Brod.  It 
326.    And  see  6  Term  Rep.  478.    B.320.  S.C. 

(2)  2   Stra.  1251.     1  Canipb.        (4)  6T.R.478. 
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the  captain  of  a  ship  in  the  African  trade  is  legal  (!)•  A  sailor  Sid>j«ct  nuttMr 
cannot  insure  his  wages,  nor  any  thing  that  he  is  to  receive  at  ^* 
the  end  of  the  voyage  in  lieu  of  wages,  nor  can  he  recover  the 
value  of  such  thing  in  an  action  against  his  agent  for  negligence 
in  not  procuring  such  insurance  (2) ;  but  where  with  wages 
actually  acquired  he  has  purchased  goods  in  a  foreign  country, 
he  is  allowed  to  insure  them^  as  the  restraint  is  meant  only  to 
apply  to*  such  wages  as  are  not  due  till  the  voyage  is  entirely 
^nished.  The  same  policy  which  precludes  seamen  from  insuring 
their  wages,  seems  also  to  prevail  against  the  insurance  of 
wages  of  the  captain,  though  if  he  be  a  part  owner  he  may  in- 
sure goods  which  he  may  have  on  board,  or  his  share  in  the 
ship. 

The  profits  expected  to  arise  from  a  cargo  of  goods  may  be 
insured  (S) ;  so  the  profits  of  a  cargo  employed  in  trade  on  the 
coast  of  Africa  are  an  insurable  interest  (4) ;  so  an  insurance 
on  imaginary  profits  from  B.  to  H.  (which  was  explained  to 
mean  the  profit  which  a  cargo  of  indigo  belonging  to  the 
assured  would  produce  on  the  sale  thereof  at  H.,  if  it  arrived 
safe)  was  holden  good  (5).  In  all  these  cases,  it  must  appear 
that  some  profit  would  have  arisen  had  not  the  peril  hap- 
pened (6).  Property  purchased  with  the  proceeds  of  an  illegal 
cargo  is  insurable  (?)•  Property  liable  to  a  seizure  for  an  act  al- 
ready done  is  insurable.  (8) 

We  have  next  to  consider  the  interest  of  the  party  in  the  JhcMsuied. 
pn^rty  insured.  Insurance  is  a  contract  of  indemnity  firom 
loss  or  damage  (9)  arising  from  an  uncertain  event :  the  object 
of  insurance,  strictly  speaking,  is  not  to  make  a  positive  gain, 
but  to  avert  a  possible  loss.  A  man  cannot  properly  be  said  to  be 
indemnified  against  a  loss  which  can  never  happen  to  him ; 
there  cannot  be  an  indemnity  without  a  loss,  nor  a  loss  without 
an  interest.  A  policy  therefore, without  interest  is  not  an  insur- 
ance, but  a  mere  wager.  The  insurer  therefore  must  have  an 
interest  in  the  property  insured,  but  he  need  not  be  so  interested 

-  •  I  _  ■      II  ■    I  ^ — 

(1)2  New  Rep.  206.  (5)  2  East,  549.  d. 

(2)  7  T.  R.  157.  3  Burr.  1904.  (6)  6  Enst,  316. 

(3)  6  T.  R.  483.  n.      3  Bos.  &  (7)  8  T.  R.  562. 
Pul.85.  n.  (8)  Id. 

(4)  2  East,  544.  (9)  Dougl.  470.  786. 
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Soijwcntttttr     whes  the  policy  is  made;  and  it  will  be  aiificKent  if  lie  was 
^'  interested  at  the  time  the  risk  commeQced.  (1) 

It  would  be  extremely  difficult  to  give  any  accurate  defini* 
tbn  on  insurable  interest;  it  may  be  coosidened  however  that» 
provided  the  object  of  the  contract  be  not  a  wager^  the  least  quali- 
fied property  in  the  thing  insurec^  or  any]reasoDi^le  expectation  of 
profit,  or  welUfounded  expectation  of «  future  interest  in  the  thing 
insured,  will  constitute  that  sort  of  interest  which  the  par^  may 
If^Uy  protect  by  insurance ;  and  even  an  equitable  ii»terest  i» 
insurable  (2).    Stiil»  however,  an  iasumble  interest  must  be 
founded  on  some  legal  or  equilable  title ;  and  though  a  persoo 
may  have  a  sort  of  daim,  which  as  between  him  and  the  legal 
owner  might  be  thought  reasonable,   and  such  as  the  lq;al 
owner  could  not  .conscientiously  dispute  yet  if  this  datm  be 
inconsistent  with  the  title  which  the  law  can  recognize,  it  will  not 
be  deemed  to  be  an  equitable  title,  and  therefore  not  an  insurable 
interest  (S).    Trustee^  having  the  disposal  of  ships  and  goods 
according  to  the  directions  they  may  receive  from  third  persons, 
may  insure  (4).     Commissioners  authorized  by  statute  to  take 
into  their  care  all  Dutch  ships,  &c.  detained  in  British  port8» 
and  to  dispose  thereof  according  to  the  direcdons  firom  die 
pnvy  counsel,    may  insure  in   their  own  names  suck  ships^ 
after  seizure  at  sea,  and  while  they  are  on  the  passage  to  Eng- 
land (6).    A  trustee,  a  consignee,  or  an  agent  for  prizes  may 
insure  the  prize :  a  mere  cestuique  trust  of  goods  without  any 
legal  title  may  insure  (6).     A  general  agent  to  whom  a  con- 
signment devolves  in  consequence  of  the  consignees  refiisal  to 
take  the  goods,  may  insure  them  as  agent  for  Ahe  consignor,  or 
in  his  own  right,  if  he  accepted  bills  on  account  of  them.    If  a 
merchant  abroad,  in  order  to  secure  the  payment  of  a  debt  due 
to  his  correspondent  in  England,  mortgage  to  him  his  interest 
in  certain  goods  of  freight,  the  correspondent,  afker  the  mort- 
gage becomes  absolute^  may  insure  the  legal  interest  on  account 
ofthe  mortgagor  (7).    A  creditor  has  an  insurable  interest  in 
goods  consigned  by  the  debtor  of  his  own  accord  to  a  third 
person  in  trust  for  the  creditor;  and  therefore,  where  A.  being 

P..VL^,  T?e"*-  ^^7*    2Bo8.  &    Peake.  161.    8T.R.23. 
(V  2\!i'  187.  75<*>  '  ^-  »•  ''■    3  Boa.  &  PuL 

<^>  L^-  \  709.  (6)  I  Bos.  &  Pol.  315. 

W  Montefiore,  tit.  los.    See        (7)  2T.R.  188. 
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witboQt  any  oiider  from  him  consigns  goods  to  Subject  mattex 

^  B«9  and  indorses  the  bill  of  lading  to  C,  B>    * 

^^r^^  "^rest  in  the  goods  so  consigned  (I).    A  debt 

^i^.  quence  of  the  article  insured^  and  which 

^      *  ^^  upon  it,  gives  an  insurable  interest  jiro 

^^  ^^^       *^  ^  lading  is  indorsed  and  deliver.ed. 


'^^^^  ^^    ^Su  '^^  appears  to  have  been  only  to 

«^^«=^  ^^^^^    ^,  ^f  the  arrival  of  the  goods,  an 

^^*      '^^^     <^  indorser  afker  such  indorse*^ 

^    ^    S^^    -t*  ^^^  ^>^  ^®  l^S^  owner 


.'  ^      '^^^^^    ''  "'isure  it;  and  a  party 

^^    "^i.     A,  -%  ^'j,  ''•  '  *  laving  any  interest  in 


^.     "^^.""^    ^  ^  •'  '*'  '^'®  ^y  ^®  freighter 

.  ^^^^     %V\^    f  ^.  gal  or  equitable^ 

^^^^.V'  gister(6).     The 

^  ^^.  ■   7^  ^  ,  ight  to  insure  the 

►       ^  ^^  V ;  inry  and  respondentia 

'^  .iie  sums  lent;  the  owner  of 

.  able  interest  in  the  surplus  value 
.xie  usage  of  trade  may  take  a  case  out 
.  insurance  upon  goods,  specie^  and  effects* 
.^ade,  the  insured  may  recover  for  money  laid  out 
oe  of  the  ship,  and  for  which  he  charged  respondentia 
.«;rest,  it  being  the  usage  of  the  trade  to  insure  in  this  form  (8). 
Giptors    of  a  ship  seized  as  prize  may  insure  their  interest 
Uierein  (9) ;  a  prize  taken  by  the  navy  and  army  conjointly  is 
insurable  on  account  of  the  interest  of  the  captors,  under  the 
statute  45  Geo.  S.  c«  72.  s.  S.,  which  grants  prize  so  taken  to  the 
coijoint  captors^  after  condemnation,  subject  only  to  the  appor* 
tionmentof  the  crown,  as  to  the  respective  shares  (10).    Re- 
ceiving payments  as  for  a  total  loss  or  capture  does  not  pre- 
clude the  assured  suing  and  labouring  to  obtain  restitution, 
who  therefore  may  insure  any  interest  thereby  acquired  in  the 
sttligect  matter  (11);  being  a  case  in  which  the  assured  was  held 
to  have  an  insurable  interest,    as  upon  a  hotchpotch   rights 

(1)1  Bos.  &  Pill.  315.  (8)  Gregory  v.  Christie,  K.  B. 

(2)  1  Bos.  &  PuL  3 1 6.  TT.  24  Geo.  3.   Park,  od  Ids.  7  ed, 

(3)  1  T.  R.  745.  14. 

(4)  5  T.  R.  709.  (9)  8  T.  R.  154. 

(5)  Doug].  539.  (10)  11  £ast,  619.     2  Caippb. 

(6)  3  T-  R.  400.    5  T.  R.  709.      225.  S.  C.     13  East.  297. 

(7)  1 1  East,  428.  ( i  1 )  1 4  East,  522. 
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Sabjact  matter     mkL  aUo  as  representing  one»  the  common  agent  of  all  con* 
^'  cerned.     An  alien  in  possession  as  owner  of  a  vessel  belonging 

to  this  country  has  an  insurable  interest^  whether  or  not  the 

lawful  owner.  (1) 


fides. 


Wnger  Policies         With  respcct   to  wtger  policies  the  courts  have  observed, 
end  valued  Po-     that  many  are  the  contrivances  which  men  have  fallen  upon  for 

the  gratification  of  their  propensity  for  gaming;  and  the  uncer- 
tain events  of  maritime  adventure  afford  an  obvious  and  ex- 
tensive field  for  the  calculation  of  chances^  and  the  decision  of 
fortune.  The  practice  of  gaming,,  by  nourishing  a  constant 
hope  of  gain^  excites  in  the  mind  an  interest  which  en^^osses  the 
attention,  and  withdraws  the  exertions  of  men  firom  useful  pur- 
suit.  By  pointing  out  a  speedy,  though  hazardous  mode  of 
accumulating  wealth,  it  produces  a  contempt  for  the  mode- 
rate but  certain  profit  of  sober  industry ;  it  prevents.the  activity 
of  the  mind,  taints  the  heart,  and  depraves  the  affections,  by 
frequent  and  great  reverses  of  fortune ;  it  not  only  becomes  the 
source  of  great  private  misery,  but  suggests  constant  temptation 
to  fraud  and  the  perpetration  of  atrocious  crimes.  There  are 
few  well  regulated  governments  in  which  gaming  has  not  been^ 
laid  under  considerable  restrictions.  In  this  country  ideas  less 
rigid  have  prevailed:  innocent  wagers  have  long  had  the  sanc- 
tion of  common  law;  they  are  only  deemed  illegal  where 
they  are  prohibited  by  statute  (2),  or  where  they  tend  to  create 
an  improper  influence  on  the  mind  in  the  exercise  of  a  public 
duty  (3),  or  where  they  are  contra  bonos  mores,  or  in  any  other 
manner  tend  to  the  prejudice  of  the  public,  or  the  injury  of 
third  persons  (4) ;  and,  after  all,  it  must  be  owned  that  the  law 
greatly  descends  from  its  dignity  when  it  lends  its  aid  to  give 
effect  to  any  wager,  however  innocent.  At  common  law  a  wager 
policy  was  lawful  (5),  but  this  is  now  otherwise,  as  by.  the 
statute  19  Geo.  3.  c.  37.  it  is  enacted, .  ^<  that  no  insurance  shall 
be  made  on  any  ship  or  ships  belonging  to  his  majesty  or  any 
of  his  subjects,  or  any  goods  or  effects  laden  on  board  sudi 
ships^  interest  or  no  interest,  or  without  further  proof  of  interest 
than  the  policy,  or  by  way  of  gaming  or  wagering,  or  without 
benefit  of  salvage  to  the  insurers,  that  every  such  insurance  shall 
be  void."    But  by  s.  2.  it  is  provided,  that  insurances  on  private 

(1)2  Taunt.  237.  (4)  See  ante,  78.  to  99. 

(2)  6  T.  R.  499.  (5)  3  Taunr.  5 J5.  8.  T.  R.  13. 

(3)  1  T.H.  58. 
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ships  of  war,  fitted  out  by  any  of  bis  majesty's  sulgects  solely  Subject  matter 
to  cruise  against  his  enemies,  may  be  made  by  or  for  the  owners  ^' 
thereof,  interest  or  no  interest,  free  of  average,  and  without  be- 
nefit of  salvage  to  the  insurer.  And  by  s.  S.  it  is  also  provided, 
<<  That  any  effects,  from  any  port  or  places  in  Europe  or  Ame- 
rica, in  the  possession  of  the  crowns  of  Spain  or  Portugal,  may 
be  insured. in.  the  same  manner  as  if  this  act  had  not  been 
made."  By  s.  6.  ^*  All  sums  of  money  lent  on  bottomry 
or  respondentia,  upon  ships  belonging  to  his  majesty's  sub- 
jects bound  to  or  from  the  Elast  Indies,  shall  be  lent  only 
on  the  ship,  or  on  the  merchandize  or  effects  on  board,  or 
to  be  laden  on  board,  and  shall  be  so  expressed  in  the 
condition  of  the  bond,  and  the  benefit  of  salvage  shall  be 
allowed  to  the  lender,  his  agents  or  assigns,  who  alone  shall 
have  a  right  to  make  insurance  on  the  money  so  lent,  and  the 
borrower  shall  recover  no  more  on  any  insurance  than  the  value 
of  his  interest  in  the  ship,  or  in  the  goods  on  board,  exclusive  of 
the  money  so  borrowed ;  and  in  case  it  shall  appear  that  the 
value  of  his  share  in  the  ship  or  in  the  goods  on  board  doth 
not  amount  to  the  sum  borrowed,  he  shall  be  responsible  to  the 
lender  for  so  much  of  the  money  borrowed,  as  he  hath  not  laid  out 
in  the  ship  or  goods  on  board,  with  interest  for  the  same,  together 
with  the  insurance,  and  all  other  charges  thereon,  in  the  pro- 
portion which  the  money  not  laid  out  shall  bear  to  the  whole 
lent,  notwithstanding  the  ship  and  goods  be  totally  lost"  And  by 
s.  6.  *'  In  all  actions  brought  by  the  insured,  the  plaintiff  or  his 
attorney  or  agent  shall,  within  fifteen  days  after  he  shall  be  re- 
quired so  to  do  in  writing  by  the  defendant  or  his  attorney  or 
agent,  declare  in  writing  what  sum  or  sums  he  hath  insured  or 
caused  to  be  insured  in  the  whole,  and  what  sums  be  hath 
borrowed  at  respondentia  or  bottomry  for  the  voyage  or  any  part 
of  the  voyage  in  question." 

The  regulations  and  restrictions  of  this  statute  being  confined 
to  insurances  on  ships  belonging  to  his  majesty  and  his  subjects, 
and  to  goods  and  effects  laden  dierein,  insurances  upon  the  ship 
and  goods  of  foreigners  are  not  within  the  act,  but  remain  the 
same  as  before  the  passing  of  the  act  (1).  In  wager  policies,  the 
insured  takes  upon  himself  to  perform  all  that  the  owner  could 
have  done.     An  insurance  cannot  be  made  on  one  thing,  to  de- 

-    -  -  ■  ■  ■   -       -    ■        ■  — ■ — »*^ 

(1)  Doiigl.  304.  8T.R.  13.  . 
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Sii^e«t  mnm    pml  199B  tiw  fiite  of  9iiotli«r,  if  tk^  aulg^ct  witter  of  th^e 
^'  immm^M  )be  lUKomiaBted  witb  tbe  evept  wared  agaiost.  (1) 


A  wtgering  poli^,  and  a  policy  on  UkUxett^  axe  coirtrafite  (ili#- 
tiofit  in  their  nature  and  incident^  (2)*  Therefore  a  valued 
poUqf  of  insurancfB^  tb^t  is,  a  poliqr  st^tuig  on  the  fape  of  it  (S) 
the  Bum  which  the  insured  has  at  stake  in  the  properly^  is  not 
in  general  to  be  considered  as  a  wager  policy.  A  policy,  there- 
fbre,  "  without  farther  proof  of  interest  than  the  policy/'  is 
good  within  the  act  (4).  A  yalued  policy  on  profits  expected 
.upon  a  voyage  is  not  within  the  ac^  the  object  of  the  insur- 
ance being  an  indemnity  (5) ;  «o  |i  valued  policy  on  a  commission 
expected^  as  a  consignee  of  a  cargo,  is  not  a  wager  (j$).  A  small 
interest,  however,  and  where  the  intent  of  the  parties  has 
jevidendy  been  to  enter  into  a  wager  policy,  will  not  take  a  case 
out  of  this  statute:  thus  an  agreement  in  consideration  of  jfSO 
to  pay  j^'lOO  if  a  ship  did  not  save  her  passage  to  China,  was 
held  a  wager  policy  within  the  act,  though  the  party  had  some 
goods  on  board  (?)•  In  a  valued  policy,  tbe  proper  effect  of  the 
valuation  is  the  fixing  the  amount  of  the  prime  cost,  in  the  same 
manner  as  if  the  parties  had  admitted  it  at  a  trial ;  but  for  every 
other  purpose  it  must  be  taken  that  the  value  was  fixed  in  such 
a  manner  as  that  the  insured  pieant  to  have  an  indemnity  and  no 
more*  The  courts  will  not,  in  a  valued  policy,  inquire  very  mi- 
nutely whether  the  valuation  be  very  near  the  true  interest  of 
the  insured  (8).  The  practice  of  permitting  the  insured  on  a 
valued  policy  to  recover  the  whole  sum  insured  upon  a  total 
loss,  though  his  interest  be  less  than  that  sum,  is  against  this 
statute.  (9) 

Re-ossunnce.         A  policy  of  insurance  being  once  signed,  the  underwriters  are 

bound  by  the  terms  of  }f,,  nor  can  they  be  released,  unless  by 
consent  of  the  parties  (10).  In  the  most  parts  of  Europe,  the 

(1)  IT.R.  304.  Ins.  7  ed.  403. 

(2)  3  Taunt.  513.  (7)  Cowp.583. 

(3)  Id.    1  T.  R.  304.  (S)  1  Marsh.  84. 

(4)  4  Burr.  1966.  1  Marsh,  on  (9)  Montefior^  tit.  Insurance* 
Insurance,  84.  4  Burr.  1966. 

(5)  Grant  v.  Parkinson,  M.  (10)  See  ante*  140. 148.  Asto 
22  Geo.  3.  B.  R.  MS.  Park  en  the  effect  of  an  alteration  with  re- 
Insurance,  402.  gard  to  the  stamp,  ante^  178.  to 

(6)  Flint  V.  Le  Mesurier,    at  181. 
N.  F.  after  H.  T.  1 796.     Park  on 
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iinderwrHer  nay  abiftit^orpictofityfiMimliiafltlf  to  m  Stdntct  naitar 

by  causing  a  re-joaoraaee  to  be  made  on  the  flame  risk,  and  tbe  of • 
new  insaren  will  be  responsible  to  him  ip  the  case  of  loss  to 
the  amomt  of  the  re-inaurancey  bat  die  re^inaner  is  odij  ne- 
sponsible  to  the  original  insurery  and  not  to  the  insiired.  la 
England,  howeyer,  this  is  prerented  by  the  19(li  Geo.  2.  c»  S7. 
8.  4^9  which  prohibits  re-insuranceSf  except  in  the  case  of  the  in- 
solvency, bankrupt^,  or  death  of  the  original  insurer ;  bat  then 
the  poliqr  ^an  only  be  made  to  a  certain  amount,  and  by  certain 
persons,  and  must  express  itself  to  be  a  re-assurance  ( !)•  This 
statute  has  beenheld  to  extend  not  only  to  British  but  to  foreign 
ships  {2\  If  an  naderwriter  transfers  by  parol  to  another,  at  a 
hitler  premium,  his  snbscriptioB  to  a  policy,  it  is  not  such  a  re- 
assurance as  is  prdiibited  by  this  act.  (S) 

Double  insurance  is  where  the  insured  makes  two  insurances  Double  inmr- 
on  the  same  risk  and  the  same  interest.  A  double  insurance^  ^^^' 
though  it  may  be  made  with  a  Tiew  to  a  doable  sads&ction  in 
case  of  loss,  and  is,  therefore,  in  the  nature  of  a  wager,  is  not 
▼oid.  The  two  policies  are  considered  as  making  but  one  in- 
surance; they  are  good  to  the  extent  of  the  value  of  the  efiects 
put  in  risk,  but  the  insured  shall  not  be  permitted  to  recover  a 
double  satis&ction.  He  may  sue  the  underwriter  on  both  the 
policies,  but  he  can  only  recover  the  real  amount  of  his  loss  to 
the  extent  of  what  is  insured,  to  which  all  the  underwriters  shall 
contribute  in  proportion  to  dieir  several  subscriptions,  and, 
diereJbre,  if  he  should  content  himsdf  with  suing  only  on  one  of 
the  policies,  the  imderwriters  on  that  policy  may  recover  a  rate* 
able  contribution  from  those  on  the  other  (4).  In  an  action  on 
a  valued  policy,  it  is  no  defence  that  the  assured  have  received 
the  amount  of  this  valuation  from  underwriters  on  another  po* 
Ucy,  if  the  subject  insured  be  of  a  value  equal  to  the  sum  re*^ 
ceived  and  that  sought  to  be  recovered  (5}.  Though  only  a 
single  satisfaction  can  be  recovered  on  a  double  insurance  by 
the  same  person,  yet  di£Perent  persons  may  insure  the  same 
thii^  and  each  recover  the  full  value  of  the  thing  insured  (6). 

(1)  19  Geo.  2.  c.  37.  s.  4.  lusurance,  7  ed.  424. 

(2)  2  T.  R.  1 6 1 .  (5)4  Camp.  228. 

(3)  1  Taunt.  48.  (6)  1  Burr.  489.      1  Bla.  103. 

(4)  Davis  ?.  Gildart^  N.  P.  post  Moutefiore,  tit.  Insurance. 
SasterT.  17  Geo.  3.      Pftrk  on 
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Subject  mattw     If  the  whole  loss  be  recovered  from  one  insarer,  he  ought  to 
^  stand  in  the  place  of  the  insured,  to  receive  contribution  from 

the  others.  But  various  persons  may  insure  various  insurances 
on  the  same  bottom.  If  a  freighter  covenants  to  pay  the  owner 
the  full  value  of  the  ship  if  lost^  the  latter  has  stiU  an  insurable 
interest.  (1) 


adiy.whatrialcs       With  respcct  to  the  risks  which  may  be  insured  against, 
{J^Lit.  they  may  be  considered  with  reference  to  what  risks  may  be 

lawfidly  insured  against,  and  what  risks  are  usually  insured 
against.  First,  Insurance  may  be  made  against  all  the  risks  or 
perils  which  are  incident  to  sea  voyages,  subject,  however,  to 
certain  exceptions  founded  in  public  policy  and  the  interest  of 
humanity,  which  require  that  in  certain  cases  men  shall  not  be 
permitted  to  protect  themselves  against  some  particular  perils 
by  insurance.  Upon  principles  of  natural  justice,  the  insurer 
can  in  no  case  make  himself  answerable  for  any  loss  or  damage 
proceeding  directly  from  the  fault  of  the  insured,  because  no 
man  can  bind  himself  to  another  to  be  answerable  for  the  &ult 
of  the  latter.  It  was  on  this  principle,  we  may  recollect,  that 
a  carrier  cannot  legally  make  a  contract  indemnifying  himself 
against  his  own  personal  misconduct  (2).  But  it  seems  that  the 
insurers  may  insure  against  the  barratry  or  other  wrongiul  act 
of  any  party  not  being  immediately  the  party  insured  (3).  Before 
the  recent  abolition  of  the  slave  trade,  it  was  declared  unlawful  by 
the  legislature  to  effect  policies  operating  as  an  indemnity  against 
the  mortality  of  slaves  by  natural  death  or  ill-treatment,  or  by 
throwing  them  overboard ;  and  if,  by  unavoidable  accidents,  the 
voyage  be  prolonged  beyond  the  usual  time,  whereby,  a  scarcity 
of  provisions  ensues,  and  a  number  of  slaves  perish  for  want  of 
proper  food,  they  shall  be  considered  as  having  died  a  natural 
death,  though  the  original  cause  of  this  misfortune  may  be  said 
to  have  arisen  from  the  peril  of  the  sea  (4>).  Secondly,  It  may 
be  advisable,  perhaps,  to  consider  the  different  risks  that  are 
insured  against,  when  we  inquire  into  the  different  parts  of  a 
policy  in  their  natural  order,  and  we  will,  therefore,  now  pro- 
ceed to  inquire  into  the  form  and  contents  of  a  policy  of  insur- 


(1)  3  CHu.p.  93.     Marsh,  146.         (2)  Sec  ante,  377. 378.   5  East. 

1  Bla.  416.;   sed   vide    Potfaier,  428. 

Traits    du  Contrat    d^Assurance,        (3)  See  post,  tit.  Barratry,  &c. 

chap.  1.  sec.  2.  num.33.  .    (4)  6  T.  R.  526. 
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ance,  and  the  general  constraction  of  tliat  instrament  through-   Subject  matter 
out  its  parts.  ^  ^* 

.  A  policy  of  insurance  is  generally  printed  with  blanks,  so  that  Form  and  con- 
by  writing  it  may  be  filled  up  and  qualified  according  to  the  p^cy?°  * 
particular,  contract  of  the  parties  (1).  In  order  to  illustrate  the 
nature  of  the  policy^  it  will  be  proper  to  consider  the  essen- 
tial parts  of  which  it  is  composed,  which  are  as  follow  :— 
1st.  The  name  of  the  party  insured  or  his  agent,  and  the  de- 
scription of  his  interest.  2d.  The  voyage  insured.  Sd.  The 
subject  matter  of  insurance.  4th.  The  name  of  the  ship  and 
master.  5th.  The  perils  against  which  the  insurer  undertakes 
to  indemniiy  the  insured.  6th.  Otlier  usual  contents  of  the 
policy.  7th.  The  memorandum.  8th.  The  date  and  execution. 
9tb.  The  stamp. 

At  the  head  of  the  policy,  the  name  of  the  insurer,  his  agent  or  itt.The  name 
trusteey  is  to  be  written.  By  stat.  28  Geo.  3.  c.  56.  (2)  it  is  enact-  sure?,  wd  ofthe 
ed,  **  that  no  person  shall  effect  any  policy  on  any  ship  or  goods,  deBcriptionof  M» 
without  first  inserting  the  name  or  names,  or  the  usual  stile  atid 
Jtrm  of  dealing  of  one  or  more  of  the  persons  interested  (3),  or  of 
the  consignor  or  consignor's   consignee  of  the  property  to  be 
insured,  or  of  the  person  or  persons  residing  in  Great  Britain 
who  shall  receive  the  order  for  and  effect  such  policy,  or  of  the 
person  or  persons  who  shall  give  the  order  to  the  agent  or 
agents  immediately  employed  to  negociate  or  effect  such  policy ; 
and  every  policy  made  contrary  to  the  true. intent  and  meaning 
of  this  act  shall  be  null  and  void."     This  statute  in  general  re- 
ceives a  liberal  construction  (4);  where  the  persons  interested, 
were  denominated  in  the  policy  the  trustees  of  Messrs.  K.  F. 


(1)  The    form    generally  used        (2)  This    statute    repeals   the 

has  always  been  considered  as  ill  25  Geo,  3.  c.  44. 
framed,  4  T.  R.  210.  3  East,  578.         (3)  See  15  East,  4.  where  it  was 

Burr.  348.  1555.     See  forms  of  decided  that  a  declaration  stating 

policies, '  post,   4   ^ol.      See  the  that  A.  (the  plaintifl)  caused  to  be 

Scotch  form.    Millars  Elements  eflfected  a  policy,  cnotaining  thai 

oF  the  Law  relating  to  Insurances.  B.  made  assurance,  and  averring 
The  memorandum,  or  slip  as  it  is  .  the  interest  in  .€.,  with  a  promise 

termed,  sometimes  used  preparatory  by  the  defendant  to  the  plaint  iff,  in 
toihe  eontract,is  invalid,  andmerely  consideration  of  the  premium  paid 
obligatory  in  honour.  11  Geo.  1.  by  the  plaintifi^  was  sufficient  after 
c.  30.  8. 44.  3  Espin.  R.  100.  verdict. 

(4)  See  1  Bos.  and  P.  322. 
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and  Co^  it  wtA  thoiq^  dittt  tbh  m^t  be  ooniideretl  m 
vbimI  srt^le  aad  fin&of  dnimglbr  the  purposes  of  this  act  (1). 
If  die  attoe  of  the  bvcdier  cflfecdng  the  policy  be  inserted  in  it, 
%  is  a  suiSoient  compliance  with  this  statute,  though  he  be  not 
described  therein  as  agent.  So,  though  it  should  appear  the 
agent  named  in  the  policy  be  not  the  general  agent,. but  only 
an  agent  for  that  particular  purpose  (2) ;  and  a  general  agent 
may  insure  without  an  order  for  that  purpose^  when  it  is  to  the 
interest  of  his  correspondent  that  he  should  do  so.  (3) 

The  interest  in  a  ship  is  in  general,  primd  facie^  prored  by 
acts  of  ownenhip  (4),  but  the  production  of  the  register  is  con- 
dunve  as  ^  this  proof  (5).  A  condemnation  in  the  Admiralty 
is  oondnsite  evidence  of  property  in  the  captors  of  a  vessel  (6). 
The  interest  in  goods  is  primA  facie  proved  by  the  producticm 
€f  the  bill  of  lading,  and  by  the  testimony  of  the  captain  that 
he  had  the  packages  on  board  (7)-  The  custom-house  copy  of 
the  searcher's  report  produced  by  the  officer  in  whose  custody 
it  is  lodgc|l,  is  evidence  of  the  actual  shipment  of  the  goods 
therein  specified.  (8) 

The  policy  next  proems  to  state^  the  voyage.  In  ordinary 
policies  the  continuance  of  the  risk  on  goods  is  generally  ex- 
pressed to  be  ^Jram  the  loading  thereof  on  board  the  ship,  and 
to  continue  until  the  same  be  discharged  and  safely  landed**  at 
the  port  of  delivery.  Upon  the  ship  on  an  outward  voyage  it  is 
sometimes  **from  her  beginning  to  load**  at  some  particular 
place,  or  at  and  from  such  place ;  sometimes^om  a  particular 
day.  On  a  homeward  voyi^e  it  is  generally  made  to  commence 
*^  on  the  ship*s  arrival'*  at  a  particular  place  abroad,  or  **  ai  and 
from  **  such  place,  and  continues  ^*  till  she  arrives  **  at  her  place 
of  destination,  ^  and  is  there  moored  twenty  four  hours  in  good 
safety***  Certain  provisions  are  often  added,  to  enable  the 
ship  to  touch,  trade,  stay  and  trade,  &c«  at  certain  places,  oiit  of 
the  direct  course  of  the  voyage,  or  -  to  sail  after  and  capture 


(1)  Camp.  538.  S,C.notS.  P.  ^.  P.  4  East.  136.  2£8p.617. 
Park.  299.  n.  and  see  1  Chitty  (5)  4  Ksp.  98.  S.P.  5T.R. 
Rep.  49.  709»  sed  vid.  1 6  East,  1 67. 


(2)  1  Bos.  and  P.  346.  n.  345. 

(3)  IBos.  andP.  316. 

(4)  1  Esp.  207.      5  Esp.  88. 


(6)  2  Camp.  225.  229. 

(7)  ]£sp.373. 

(8)  6  Esp.  47. 
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{nrisesy  &c.  without  being  guilly  of  a  deviation  (1).  Sometimes  Farm  tod  c<m« 
pnvateen^  and  vessels  which  are  constantly  employed  in  the  ^'^^  ^* 
coasting  trade>  are  insured  for  a  term ;  but  by  the  statute  S  J  O.  3. 
c.  63.  s.  12.  this  term  must  not  exceed  twelve  calendar  months ; 
if  it  exceed  that  time  the  policy  will  be  void.  The  voy- 
age insured  must  be  truly  and  accurately  described  in  the 
pdllgr.  (2)  If  there  be  any  blanks  in  this  reqpect,  it  may  fre- 
quently invalidate  the  policy  fi>r  uncertainty  (3) ;  and  though  the 
description  of  the  voyage  be  literally  trud^  yet,  if  it  be  calculated 
to  induce  a  false  conclusion,  the  policy,  will  be  void  (4);  and  if 
there  be  any  wilful  misrepresentatic^  orconeealment  of  the  in* 
tended  voyage>  or  of  any  other  material  part»  in  the  policy,  it 
will  be  avoidable  on  that  ground.  (5)  Upon  an  .msurance  on  an 
East  India  voyage^  the  underwriters  are  bottnd  to  know  the 
courae  of  the  East  India  Company's  charterparties  and  trader 
and  that  the  ship's  destinatioa  is  liable  to  be  changed  after  the 
pcdi^  is  effected.  (6)  If  the  East  India  Company  permit  the 
voyage  of  a  diartered  ship  to  be  altered,  though  it  is  at  the 
request  and  partly  for  the  benefit  of  the  assured,  the  altered 
voyage  contiattcs  protected  by  the  policy.  (7) 

Tlie  place  from  whence  the  voyage  and  risk  is  to  commence  place  of  depuwi 
sltonld  be  stated  accurately,  and  the  underwriter  should  always  *^^' 
be  acquainted,  whether  the  insurance  is  to  be  at  the  commence- 
ment or  in  the  middle  of  a  voyage;  and  if  the  policy  be  made 
npon  a  ship  or  goods,  as  if  the  ship  was  about  to  commence  heir 
Toyage,  when  in  fact  it  was  in  the  middle  of  her  voyage,  and 
aoch  fact  was  not  known  to  the  underwriter,  he  will  not  be 
liable  (8).  If  a  policy  describe  a  voyage^  at  and  from  a  place^ 
which  is  the  head  of  a  port,  it  will  not  cover  a  voyage  at  and 
from  a  distinct  jdace,  which  is  a  member  of  the  same  port  (9). 
Under  a  policy  at  and  from  Jamaica  to  London,  the  Court  of 
Common  Pleas  held  that  a  ship  was  protected  in  moving  from 
port  to  port  in  that  island  (10).  A  policy  of  insurance  *<  at  and 
froln  Lyme  to  London,"  does  not  protect  a  cargo  laden  at  Brid- 
port  within  the'  port  of  Lyme,  and  nine  miles  nearer  to  Lon- 

(1)  Montefiore,  Diet.    tit.  In<  see  post.    7T.R.  162. 
sarance.  (6)  1  Taunt.  463. 

(2)  Marsh.  227.  (7)  1  Taunt.  463. 

(3)  Id.  MoUoy,  b.  2.  c.7.  s.l4.  (8)  1  Bla.  Rep.  463. 

(4)  1  Bla.  R;  463.  (9)  2  Taunt.  405.  notH. 

(5)  As  to  what  should  be  com-         ( 10)  2  Taunt.  301. 
municated    to    the    underwriter. 
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Foni9  andcon.     doD  (1).    Ifa  policy  be  effected  on  goods,  on  a  voyage  defined 
^^'^'^^^  0^        irom  A.  to  B.,  the  risk  to  commence  ''  at  and  from  the  loadii^ 

thereof  on  board,"  not  saying  where,  it  must  be  intended  a  load- 
ing at  the  place  from  which  the  voyage  commenced  (2).     And 
if  the  proof  be,  that  the  goods  were  loaded  in  an  earlier  part  of 
the  ship's  course  and  before  her  arrival  at  the  place  where  the 
voyage  insured  commences,   the  plaintiff  cannot  recover  (3) ; 
though  the  same  underwriter  had  insured  the  same  goods  for  the 
anterior  voyage,  and  knew  the  second  policy  was  effected  there- 
on (4).     A  policy  of  insurance  on  goods  ^<  at  and  from  Gotten* 
burgh  to  Riga,  banning  the  adventure  on  the  goods  from  the 
loading  thereof  aboard  the  ship  at  Gottenburgh,''  will  not  cover 
goods  previously  loaded  on  board  at  London^  which  arrived  in 
the  ship  at  Gottenburgh  (5)*   A  policy  at  and  from  G.  on  goods, 
beginning  the  adventure  from  the  loading  on  board  the  ship,  will 
not  protect  goods  laden  on  board  before  the  ship's  arrival  at 
G.  (6)    The  plaintiff  was  held  entitled  to  recover  a  loss  of  goods 
insured  at  and  from  Landscrona  to  Wolgart,  though  they  were 
shipped  at  Gottenburgh  before  the  ship  arrived  at  Landscrona, 
and  though  the  policy  was  declared  to  be  at  and  from  the  load- 
ing oF  the  goods  on  board  the  ship,  it  appearing  that  the  under- 
writer was  informed  at  the  time  that  the  goods  were  loaded  on 
board  at  Gottenburgh,  and  that  part  of  them  were  landed. and 
reloaded  at  Landscrona,  so  as  to  enable  the  cust6m»house  offi- 
cers there  to  ascertain  the  qualities  of  the  whole,  and  to*  adjust 
the  duties,  and  the  policy  being  free  of  average  (7).     Policy  on 
goods  at  and  from  G.  to  any  port  in  the  Baltic,  beginning  the 
adventure  from  the  loading  thereof  on  board  the  ship,  and  the 
policy  was  declared  to  be  in  continuation  of  a  former  policy, 
which  was  a  policy  from  V.  to  her  port  of  discharge  in  the 
United  Kingdom,  or  any  ports  in  the  Baltic,  with  liberty  to 
take  in  and  discharge  goods  wheresoever,  to  return  12  per  cent, 
if  the  voyage  ended  at  G. ;  it  was  held,  that  the  assured  were 
entitied  to  recover,  although  the  goods  were  not  loaded  on  board 
at  G.  but  at  V.,  and  although  the  defendant  was  not  an  under- 
writer on  the  Former  policy  (8).     Where  a  policy  of  insurance 
was  on  goods  at  and  from  Pernambuco  to  Maranham,  and  from 

(1)  3  Taunt.  403.  (5)16  East,  46.  4  TAunt.  628. 

(2)  2  Taunt.  416,  (6)  4  Taunt.  628. 

(3)  Ibid.  (7)  16  East.  176. 

(4)  Ibid.  (8)  16  East,  240. 
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thence  to  Liverpool,  beginning  the  adventure  on  the  goods  froni  Form  and  coh- 
the  leading  thereof  on  board  the  ship  wheresoever ;  it  was  held  '^'*^^'*  ^* 
that  it  would  cover  goods  previously  loaded  at  Liverpool,  and 
which  arrived  at  P^  but  were  not  unloaded  there^  and  after- 
wards sustained  a  partial  loss  by  wreck  in  the  voyage  from  P.  to 
M.  (1)  Under  a  policy  of  insurance  on  goods  at  and  fixHn  G.  to 
the  ship's  port  of  discharge,  beginning  the  adventure  on  the  said 
goods  firom  the  lading  tibereof  aboard  the  said  ship ;  it  was 
held  that  the  policy  did  not  cover  goods  loaded  at  an  anterior 
por^  though  they  were  in  a  loaded  state,  and  in  good  safe^  at 
G.  just  before  efiecting  the  insurance.  (3) 

Where  by  a  policy  of  insurance^  ship  and  goods  were  insured  Docriptioa  of 
^  at  and  fitin  all  and  every  port,  &c,  on  the  coast  ofBrazU,  and  ^^^'^r^*' 
after  the  Vjth  of  September  to  the  Cape  ofGoodHope^  beginning 
the  adventure  upon  the  goods  from  the  loading  thereof  aboard 
Ae  said  ship,  at  all  or  every  port,  &c«  on  the  '^coast  of  Brazil> 
and  from  the  17th  of  September  1800 ;  and  vpon  the  ship  in  the 
same  manner,**  and  with  liberty  to  sail  to,  &c^  any  places  back- 
wards or  forwards,  under  the  Portuguese  government,  &c.,  at  a 
premium  of  four  guineas  per  cent,  to  return  ^$  lOs*  should 
the  ship  have  arrived,  or  the  risk  have  otherwise  ceased  on  or 
before  the  17th  of  September :  it  was  held,  that  the  policy  only 
attadied  on  the  homeward  bound  cargo,  laden  on  board  at  the 
coast  ^Brazil,  and  did  not  cover  a  cargo  originally  taken  in  at 
the  Cape  of  Good  Hope,  and  which  continued  on  board  after 
the  1 7di  of  September^  while  the  ship  was  on  the  coast  of  Brazil, 
and  after  she  1^  it  on  her  return  to  the  Cape ;  neither  did  the 
policy  cover  the  ship  itself,  which  was  insured  in  the  same  manner 
as  the  goods  (S).  An  insurance  was  efiected  on  freight^  valued  at 
£600  on  a  voyage  at  and  fix>m  Demerara,  Berbice,  and  the  wind- 
ward and  leeward  islands  to  London ;  and  the  ship  being  at  Deme- 
rara, an  agreement  was  entered  into  by  the  master  with  a  house 
there,  for  the  fraght  from  Berbice  to  London,  the  cargo  to  be  put 
onboard  at  Berbice,  and  the  ship  to  take  a  cargo  of  bricks  and 
planks  from  Demerara  to  Berbice,  and  deliver  them  there ;  and 
while  proceeduig  from  Demerara  to  Berbice,  with  the  bricks  and 
planks  on  board,  she  met  with  an  accident,  and  in  consequence 
aever  earned  her  freight;  it  was  held  that  it  was  not  a  loss  within 

(1)  1  M.  &  S.  418.  (3)  4  Rast.  R.  ISO. 

(2)  2  M.  &  S.  106. 

vol..  III.  H  K 
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the  po^cy  (!)•  But  mider  a  p^cy  of  inniTaiicei  on  goods  bom 
A.  to  B<»  C^  and  D^  the  ride  was  holdai  to  attach  where  the 
ahip^  whi^  was  captured  before  the  dividing  poin^  sailed  with 
intention  to  proceed  directly  to  D.,  without  first  Tisiting  the  inter^* 
mediale  places ;  though  under  such  a  policy,  if  a  ship  mean  to  go  to 
more  than  one  of  the  places  so  named^  she  must  visit  them  in  the 
<Hnderinwhichtheystandinthepolicy(2)«  A  policy  upon  a  home^ 
ward  voy ^e  from  Indian  upon  goods  at  and  from  a  foreign  port  of 
ladings  until  the  ship'9  arrival  in  London^  beginning  the  adven- 
ture upon  the  said  goods  from  the  lading  thereof  at  the  foreign 
port,  and  so  should  continue  upon  the  goods  until  the  same 
should  be  discharged,  was  held  to  attach  only  on  the  particular 
cargo  taken  at  the  first  port  of  lading  (S) ;  though  the  insurance 
was  to  fdl  or  any  ports  and  pUces  whatsoever  beyond  the  Cqpe 
of  Good  Hope^  in  port  and  at  sea*  in  all  plaoesi  at  all  times,  and 
in  all  services,  with  liber^  to  proceed  to  touch  and  stay  at  any 
port  or  places  whatsoever,  for  any  purpose  whatsoever  (4).  On 
a  policy  at  and  from  Pemambuco^  or  any  otho*  port  or  ports  in 
the  Braails  to  London,  beginning  the  adventure  fixMn  the  load- 
ing the  goods  on  board  the  ship,  On  the  tamination  of  her  cruise, 
and  preparing  for  her  voyage  to  London;  the  ship,  on  the 
termination  of  her  cruize^  touched  at  Pemambuco^  but  fiuling 
to  procure  a  cargo  there^  she  proceeded  fiNr  St.  Salvador^  and 
was  lost  on  her  voyage  thither ;  it  was  held  that  the  policy  at- 
tached at  Pemambuco.  (5) 

The  port  or  ports  of  the  ship*s  destination  must  be  truly  stated. 
Freight  is  insured  from  A.  to  B.,  but  if  thci  goods  in  truth  are 
intended  to  be  sent  to  C,  the  policy  is  void  (6).  A  ship  was  in- 
sured from  London  to  any  port  or  ports  in  the  river  Plate,  until 
her  arrival  at  her  last  port  of  discbarge  in  that  river,  and  the 
master  intending  to  discbarge  her  cargo  at  Buenos  Ayres,  passed 
Maldonado^  but  hearing  that  Buenos  Ayres  was  then  in  the 
hands  of  the  enemy,  he  went  to  Monte  Video,  with  intent  to 
make  a  complete  dischaige  there,  if  the  market  were  fiivourable  ; 
but  after  discharging  a  part,  and  not  finding  the  market  there 
so  favourable  as  he  expected,  he  had  not  abandoned  his  original 
intention  of  going  to  Buenos  Ayres,  if  it  should  afterwards  bey 


(1 )  1  New  Rep.  23. 

(2)  3  Ea^t»  R.  572. 

(3)  1  Taunt.  463. 


(4)  1  Taunt.  463. 

(5)  I  Marsh,  149. 

(6)  Park,  27. 
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pradiaible ;  but  iriiile  he  was  HiU  disdiftrging  part  of  his  caigo  Formuidccn- 
at  Monte  Video,  a  loes  happened  by  a  peril  of  theaea;  it  waa ''""=^'^' 
held  that  as  Buenos  Ayres^  to  which  other  port  only  in  the  Plate 
he  had  eontemplated  to  go^  was  at  the  time  of  his  arrival  in  the 
Hate  (and  in  &ct  continued  up  to  the  time  of  the  loss)  in  the 
hands  of  tiie  enemy,  so  that  he  coiiid  not  legidly  go  th«ret 
MoDte  Video  must  be  taken  to  be  the  shifts  last  port  of  dis- 
dMtfge^  and  that  on  her  arriTal  there  the  policy  was  dis- 
eharged  (1).  VtThere  goods  were  insured  from  Heligoland  to 
Memelf  with  libertjr  to  (ouch  at  any  ports^  and  to  seek,  jcmi, 
and  cxdiange  conw^,  warranted  free  from. capture  in  the  port 
of  Menel,  and  die  ship  sailed  from  Heligoland,  with  orders  to 
go  to  Gottttiborgh,  to  know  whether  to  proceed  to  AnhoLt  or 
Memciy  and  was  captured  in  her  way  to  Gottenburgh,  which  is 
in  the  tmdi  ekher  to  Anhdt  or  llemel ;  it  was  held,  that  this 
was  to  be  considered  as  a  voyage  to  Memd,  although  it  was 
arigecC  to  be  changed  according  to  cmumstances,  upon  die  ship's 
arrml  at  Gottenburgh,  and  therefore  the  risk  commenced  on 
her  leaving  HeUgoland;  and  the  ship  nevor  having  reached  Gotr 
(eiAnrgh,  the  purpose  of  going  thither  for  orders  was  merdy  an 
intention  to  deviate,  which  did  not  vacate  die  policy^  neidier 
WBB  it  a  restraint  on  die  captain^s  judgment  as  to  the  place  of 
seddog  convoy,  it  not  appearing  that  he  could  have  met  with 
convoy  before  die  capture,  and  consequendy  the  underwriter 
was  liable  (S).  A  policy  of  insurance  -from  Bristol  to  Monte 
Video^  or  other  port  in  the  river  Plate,  where  the  ship,  after  ar« 
riving  off  Maldonado,  atthemoudiof  the  Plate^  was  immediately 
ordered  off  by  the  British  commander  there  (the  enemy  having 
belbre  gotten  possession  of  every  other  port  in  the  river),  will  not 
cover  a  loss  whidi  happoied  to  the  goods  insured  by  a  peril  of 
die  sea,  after  the  ship^s  departure  from  thence  in  her  way  to 
Rio  Janeiro,  whidi  was  the  nearest  friendly  port,  and  to  which 
she  was  under  a  necessity  of  going  for  water  and  rqnirs.  (3) 


if  no  place  in  pardcular  be  mentioned  in'the  ship's 
doa>  or  the  poiu^  is  on  the  ship  at  and  from  a  place  to  any  port 
or  ports  whatever,  it  must  be  taken  to  mean  that  the  destmation 
or  port  to  which  the  ship  is  to  sail,  must  be  the  destinadon  or 
port  for  the  purposes  of  the  voyage ;  an  open  roadstead,  being  the 

'*  I    »  -      ■     .,1  .  ■_! Ill  ■  I  I        y        I  I  Ml  » 

(1)  12  East,  283.  (3)  1 1  East,  Rep.  22. 

(2)  1  M.  &  S.  .46. 
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Farm  and  coo-    wsoxlX  place  of  loading  and  unloading,  was  held  to  be  a  port 

within  the  meaning  of  a  policy  of  this  general  nature.  (1) 

At  to  thecouiM  The  vessel  must  sail  in  the  direct  course  of  her  yoyaffe,  and 
dutjoTthein-  obscrve  the  stipulations  of  the  policy  in  this  respect;  she  must 
sund  during  the  3]^  gg^  reasonable  expedition  durinir  the  whole  oourseu  or  the 

voyage,  as  reUt-  .  .  V  i.     j-    v  j       mL  eZx. 

ing  to  the  voy-  msurers  Will  m  general  be  discharged.  Hie  course  of  the  Toy- 
*^**  age  does  not  mean  the  nearest  possible  way,  but  the  regular  and 

usual  course;  accordingly  stopping  at  certain  places  on  the  voy- 
age is  no  deviation  if  it  be  customaxy  so  to  do^  but  such  usage 
can  only  be  supported  by  long  and  r^ular  practice  (2).  A  policy 
at  and  from  Martinique^  and  all  and  every  West  India  islands^ 
warrants  ti  course  from  Martinique  to  islands  not  in  the  homeward 
voyage.  (S)  A  policy  of  insurance  on  goods  at  and  from  London 
to  the  ship's  discharging  port  or  ports  in  the  Baltic,  with  liberty 
to  touch  at  any  port  or  ports  for  orders^  or  any  other  purpose, 
does  not  warrant  the  assured,  after  havmg  touched  at  C.  for 
orders,  and  gone  on  to  S.,  a  more  distant  port^  in  retouching  at 
C.  for  orders ;  but  if  the  policy  be  to  any  and  all  ports  and  places 
in  the  Baltic,  forwards  and  backwards,  and  backwards  and  for^ 
wards,  it  is  otherwise  (4).  If  there  be  several  pofts  of  dis- 
charge mentioned,  the  ship  must  go  to  them  in  die  order  set 
down  in  the  policy,  unless  some  usage  or  particular  fiurt  appear 
to  vary  the  rule  (5) ;  and  if  the  ports  be  not  specifically  enume- 
rated, then  the  ship  must  take  them  in  their,  geographical 
order  (6}.  Where  the  insured  intends  a  deviation  from  the  direct 
course  of  the  voyage  insured,  it  is  always  provided  for,  and  the 
policy  adapted  to  it,  unless  fraud  be  intended  by  it.  But  where 
the  voyage  described  in  the  policy  is  not  the  voyage  intended, 
and  the  insured,  meanmg  to  send  the  ship  on  a  different  voyage^ 
gives  the  captain  his  instructions  accordingly,  this,  is  not  the  case 
6f  an  intended  deviation,  but  the  case  of  a  different  voyage  from 
that  contracted  for  in  the  policy  (7) ;  and  when  a  ship  is  insured 
from  one  port  to  another,  the  policy  does  not  attach,  unless  she 
sail  on  the  voyage  insured  (8).  If  a  ship  insured  for  a  certain 
time,  sail  before  the  Ume  on  a  different  voyage  from  that  insured, 
the  assured  cannot  recover,  though  she  afterwards  get  into  the 


(1)  2  B.  &  A.  460.  (6)  6  T.  R.  533. 

(2)  Cowp.60J.  (7)  Dough  18.    Sedvid.  2  Bla. 

(3)  4  Taunt.  229.  Rep.  343. 

(4)  16  East.  312.  (s)  2  1.  R.  30. 

(5)  6T.R.  531. 
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ooune  of  the  voyage  described  in  the  policy,  and  is  lost  after  Form  and  con. 
the  day  upon  which  the  policy  was  to  have  attached.  ( I )  stnictwn  gf. 

Clauses  are  frequently  introduced^  giving  liberty  to  the  insured  cbutes  of 
to  touch,  stay,  trade,  &c.  at  any  port  or  places  in  the  course  ^^'S^eSt* 
of  the  voyage.  These  must  be  always  interpreted  as  subordinate  ports. 
to  the  voyage  insured,  and,  however  general,  they  do  not  give 
the  ciqitun  a  power  to  change  the  voyage,  but  only  to  extend  it 
to  places  in  the  usual  course  of  the  voyage  (2). '  If  ports  of  call 
are  named  in  a  policy  in  a  successive  order,  the  ship  roust  take 
4iem  in  the  same  succession  in  which  they  are  named  (8).  If 
Ifa^  are  not  named  in  any  order  in  the  policy,  they  must  be 
taken  in  the  order  in  which  they  occur  in  the  usual  and  most 
convenient  and  practicable  course  of  the  voyage,  not  according 
to  the  shortest  geographical  distances  (4).  Under  a  liberty  to 
touch  and  stay  at  all  ports,  for  all  purposes  whatsoever,  the  stay 
must  be  for  some  purpose  connected  with  the  furtherance  of  the 
adventure  (5).  Whether  the  purpose  is  within  the  scope  of  the 
policy  is  a  question  for  the  court  (6).  Where  by  a  policy  a  ship 
was  insured  at  and  from  Hull  to  her  port  or  ports  of  loading  in 
the  Baltic  sea  and  Gulf  of  Finland,  with  liberty  to  proceed  to 
and  touch  and  stay  at  any  port  or  ports  whatsoever,  for  any  pur- 
pose, particularly  at  Elsinore,  without  being  deemed  a  deviation, 
it  was  held,  that  the  ship  having  touched  and  stayed  at  f^inore 
and  Dantzic  to  deliver  goods,  Pillau  being  her  port  of  loading, 
was  a  deviation  (7).  Liberty  to  touch  at  a  port  for  any  purpose 
whatever,  includes  liberty  to  touch  for  the  purpose  of  taking  on 
board  part  of  the  goods  insured  (8),  or  other  merchandize,  pro- 
vided the  ship  does  not  thereby^  exceed  the  period  allowed  for  her 
remaining  there  (9).  Under  a  policy  of  insurance  of  goods  at  and 
from  London,  to  any  port  or  ports,  place  or  places  in  the  Baltic, 
backwards  and  forwards,  with  leave  to  touch  and  stay  at  any 
ports  and  places  for  all  purposes  whatsoever,  the  insured  may 
wait  at  any  port  for  information  as  to  what  port  in  the  Baltic 
the  diip  might  safely  proceed  to  discharge  her  cargo,  that  bein^ 
one  of  the  objects  of  the  adventure,  arising  out  of  the  troubled 
and  shifting  state  of  the  different  governments  on  the  Baltic 

(1)  2  Term  Rep.  30.  (7)  5  B.  &  A.  45.,  see  9  Ea«t> 

(2)  Dough  271.    5B.&A.45.  135.  lllbid.347.  12 Ibid.  131. 

(3)  3  Taunt.  16.  (8)  3  Taum.  419.      4  TaiinU 

(4)  Ibid.  123. 

(5)  4  l\iunt.51].  4  Camp.  123.        (9)  1  Taunt.  450. 

(6)  4Taunt.511.4Gamp.123. 
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Form  andconr-    scores  from  the  pressure  of  the  French  arms ,  and  this  liberty,  it 

seems^  is  not  abridged  by  a  subsequent  special  leave  given  io  wail 
for  information,  &c.  off  any  ports  and  places  (1) ;  when  the  policy 
expressly  mentions  the  purpose  for  what  the  ship  is  to  stay,  the 
master  cazmot  depart  thercdSiom;  and  where  leave  was  g^en  to 
discharge  part  of  the  cargo  at  a  port,  it  was  held  that  this  ^d 
not  imply  a  leave  to  take  in  other  goods  (2).  And  where  a 
policy  from  Para  to  New  York,  with  leave  to  call  at  any  of  the 
windward  and  leeward  islands  on  the  passagei  and  to  discharge, 
exchange,  and  take  on  board  the  whole  or  any  part  of  any  cargo 
at  any  ports  or  places,  particularly  at  all  or  any  of  the  windward 
and  leeward  islands,  without  being  deemed  a  deviation ;  it  was  held 
that  on  this  policy,  the  ship  having  proceeded  to  two  of  the 
leeward  islands  fora  purpose  wholly  unconnected  with  the  voyage^ 
it  was  a  deviation  (3).  Where  there  is  a  liberty  ^^  to  touch  and 
stay  "  at  a  place,  this  does  not  confer  the  privilege  to  break  bulk 
or  unload  any  part  of  the  cargo  (4).  The  policy  not  limiting 
the  time  of  stay,  whether  a  ship  has  staid  an  unreasonable  time  is- 
purely  a  question  for  the  jury.  (5) 

CItttscs  of  Liberty  given  in  a  policy  on  a  fishing  voyage,  to  ehase^  cap- 

'^^&e!^*   '  ^^^^^^  ^^  '"^  prizes,  does  not  authorize  the  ship  to  lie  by  nine 

days  off  a  port  waiting  for  an  enemy's  ship  to  come  out  when 
she  should  have  completed  heV  cargo,  although  she  lay  in  wait 
during  that  time  within  the  limits  of  hex  fishing  ground  (6)» 
A  leave  in  a  policy  to  see  prizes  into  port,  does  not  authorize 
the  remaining  in  port  whilst  the  prize  is  repaired  (7)«  Some- 
times a  policy  contains  a  clause  giving  liberty  to  cruise  for  a 
certain  time  in  the  course  of  her  voyage ;  this  is  to  be  taken 
as  only  one  continued  period  of  time,  and  not  for  several  periods, 
unless  it  be  so  expressed  (&).  A  letter  of  marque  is  not  at 
Kber^  to  cruise  after  prizes,  but  she  may  give  chase  to  an 
enemy  that  comes  in  her  way^  and  it  has  been  determined 
that  where  a  letter  of  marque  chases  an  enemy,  loses  sight 
of  her  m  the  night,  and  in  the  morning  again  engages  h«> 
l;his  is  no  deviation  (9).    Whether  an  insurance  of  a  ship,  with 

(1)  15  East,  Rep.  278-  (7)  1  Camp.  265.     Ptok.  449- 

(2)  5  Esp.  96.  Park.  439.  6  East«  202. 

(3)  4  B.  &  A.  72.  (8)  Dougl.  509. 

(4)  Hill  v.Wardel,  1797.  Mon-       (9)  Jolly  v.  Walker,  at  N.P. 
tefiore»tit.  Insurance.  East.    Vac    178if     Fark,    448^ 

(5)  4Taunt,511.dCainp^69.  Beawefli,316. 

(6)  2  Taunt.  428. 
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•r  without  a  lettei^  of  marqne^  upon  a  certain  voyage  and  Ponn  and  con- 
eommeicial  adventure  from  A.  to  B.^  enables  her  to  chase  s(>^<:t*<>»  ^^ 
fi>r  the  puipose  of  hostile  attack,  and  capture  any  vessdi  she  may 
happen  to  descry  in  the  course  of  the  voyage,  insured  in  what* 
ev^  directi<Hi»  or  to  any  limit,  and  whether  known  at  the  com- 
Boenoement  of  sudi  chasing  to  be  an  enemy  or  not,  or  whether 
those  words  are  to  be  confined  to  a  leave  to  employ  force  only 
for  the  purpose  of  defence  (including  a  liberty  of  attack  and 
€ha3e  only  as  &r  as  they  may  be  &irly  supposed  to  promote  ulti- 
mate security )|  must,  in  the  absence  ol  any  leffl  decision  as  to 
(heir  construction,  depend  npon  the  received  practice  and  known 
sense  of  commercial  men,  if  any  such  received  practice  there 
'be  in  the  use  of  them ;  at  any  rate  such  words  do  not  appear  to 
authorize  direct  cruiadng  out  of  the  course  of  the  voyage  in  search 
of  prize  (1).    A  policy  of  insurance  on  a  ship  on  a  certain  com- 
mercial voyage,  with  or  without  letters  of  marque,  giving  leave  to 
the  assured  to  chase,  capture,  and  man  prizes,  however  it  may 
warrant  him  in  weighing  anchor  while  waiting  at  a  place  in  the 
qourse  of  the  commercial  voyage  insured,  for  the  purpose  of 
chasing  an  enemy  who  had  before  anchored  lit  the  same  place 
in  sight  of  him,  and  was  then  endeavouring  to  escape,  will  not 
warrant  him  after  the  capture,  and  in  the  course  of  the  further 
pposecution  of  the  voyage,  in  shortening  sail,  and  laying  to,  in   - 
order  to  let  the  prize  keep  up  with  him  for  the  purpose  of  protect- 
ing her  as  jb  ccmvoy  in  the  port,  in  order  to  have  her  condemned, 
diough  such  port  were  within  the  voyage  insured.  (2) 

Deviation  is  a  departure  out  of  the  prescribed  course  of  the  Deviation, 
voyage,  and  in  general  will,  unless  there  be  some  excuse  for  the  <^»**^"* 
deviation,  invalidate  the  policy  from  the  time  of  the  deviation  (3}. 
An  intention  to  deviate,  not  carried  into  efiect,  does  not  vitiate 
the  policy  (4).  A  policy  of  insurance  is  effected  on  specific 
goods  on  board  a  certain  ship,  named  on  a  voyage  at  andjram 
A.  to  B.,  and  another  policy  is  also  made  on  any  kind  of  goods, 
su  interest  should  appear,  on  board  ship  or  skips  on  the  same  vpy  • 
age^  warranted  to  sail  within  a  limited  time,  but  no  circumstance 
relating  to  the  firu  policy  is  communicated  to  the  underwriters 


(1)  6  East,  202.  retain  the  whole  premium  after  a 

(2)  6  East,  45.  deviation. 

(3)  2  Lord    Raym.   840.      2  (4)  2  H.  fila.  348.  ante,  468. 
&alk.  444,  and  the  insurer  may 
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F<m  and  coo*    of  die  secoiid,  nor  do  they  know  that  the  first  Was  made :  geods 
Mnwtion  of.       ^  ^^  f||]i  amooDt  of  the  sum  insured  in  the  second  poliqr  are 

put  on  board  a  ship  (not  the  ship  nained)^  which  sails  within  » 
limited  time  from  A.,  with  an  iniention  to  touch  at  C.  in  her 
course  to  J3.,  hut  is  lost  before  she  arrives  at  the  demoting  pointy 
the  underwriters  of  the  second  policy  were  held  liable  for  the 
loss  (I.) 

\f^i  Hill  Nothing  it  seems,  mil  justify  a  deviation  but  necessity  (2)9  or 

jwdiy  deviatko.  ^  voluntary  departure  out  of  the  appointed  course  as  being 

necessary  for  the  good  of  all  concerned ;  a  voluntary,  without 
beiog  a  necessary  deriaticm,  is  not  justifiable.  The  cases  where 
a  deviation  is  generally  allowed  are,  stress  of  veeather>  want  of 
necessary  repair,  the  sickness  of  the  crew  (3),  eso^ing  from  an 
enemy,  and  mutiny  of  the  crew  {  or  where  the  ship  is  otherwise 
by  force  compelled  to  go,  or  taken  out  of  the  voyage  (4).  Avessd 
may  deviate  from  her  track  to  seek  convoy,  when  it  is  for  the 
common  good  and  preservation,  and  is  not  expressly  prohibited 
by  the  terms  of  the  policy  (5).  And  where  a  ship,  to  avoid  a 
danger  for  which  the  insurers  would  have  been  liable,  runs  to 
sea  before  she  is  properly  loaded,  and  is  in  consequence  obliged 
^  to  go  to  a  port  out  of  the  direct  course  of  the  voyage  insured, 

the  underwriters  are  liable  for  a  subsequent  loss  {6)9  but  it 
would  be  otherwise  if  the  danger  avoided  was  excepted  in  the 
policy  (7).  Where  a  master  was  ordered  by  the  commander  of 
a  king's  ship  to  put  to  sea  to  examine  a  strange  sail,  which  order 
he  obeyed  without  compulsion  oar  remonstrance,  the  policy  was 
held  vacated.  (8) 

Dutyornnster  When  a  ship  is  compelled  by  any  necessi^  to  deviate  fronk- 
•°^Si£f  L  '  ^®  ifegular  course  of  her  voyage,  she  must  pursue  the  voyage  of 
tion.  necessity,  so  as  to  reach  her  port  of  destination  by  the  shortest 

and  safest  course  she  can  take^  and  any  wilful  and  unnecessary; 
departure  or  dday  will  be  a  new  delation,  which  will  discharge 
the  underwriters  as  much  as  if  it  had  been  a  deviation  firom  the 


(I)  2 H.  Bla.  343.  6  T.  R.  656. 

(?)  1  Bos.  &  P.  3 13.  (4)  2  Stra.  1264. 

(3)  But  where  sickness  is  set        (5)  Holt,  185.     11  East,  22. 
up  as  an  excuse  for  deviation  it        (6)  4  Camp.  249. 
inust  be  shewn  that  the  surgeon        (7)  4  Camp.  246. 
was  provided  with  medicines  suit* '      (8)  2  Camp.  350.  S.C.  H  fiast, 

able  to  the  voyage,  3  Esp.  257.  205. 
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of^poud  voyage  ( I  )•  Asto  stressofweadierY  a  ship  driven  by  Fomriiid  con^ 
&  stoim  into  any  port  oat  of  tbe  course  of  her  voyage  is  not  >^c*>^<^* 
obliged  to  return  back  to  the  point  from  which  she  was  driven, 
bet  may  make  the  best  of  her  way  to  the  port  of  her  destination ;. 
and  therefore  where  a  ship  wasinsured  from  Bengal  to  London, 
the  adventure  to  commence  on  her  arrival  at  Fort  StGeorge  in 
her  way  to  England,  but  being  found  leaky  and  in  very  bad  con- 
dition she  sailed  for  Bengal  to  be  refitted,  there  being  no  means 
of  refitting  her  at  Fort  St.  George,  and  Bengal  bdng  the  nearest 
pfaoe :  this  was  held  no  deviation  (2);  so  where  in  a  policy  on 
goods  on  board  a  particular  ship  from  A.  to  B.  ^  against  sea 
risk  and  fire  only,"  in  the  course  of  the  voyage  firom  A.  to  B. 
the  ship  was  carried  out  of  the  course  of  the  voyage  by  a  king's 
ship,  but  bdng  afterwards  released  she  proceeded  on  the  voyage 
JQSured,  and  while  so  proceeding  the  goods  insured  sustained  sea 
damage,  and  the  underwriters  were  held  liable  (S).  And  if  a 
ship  be  driven  out  of  her  loading  port,  and  obliged  to  go 
into  another  port,  and  after  fruitless  attempts  to  get  bads 
i^gain  she  does  the  best  she  can  to  get  firom  thence  to  the 
place  of  her  destination,  that  will  be  sufficient  to  charge  the 
underwriters  (4) ;  neither  does  it  vacate  the  policy  if  such  ship 
complete  her  loading  at  the  port  into  which  she  is  so  driven, 
if  Uiere  is  a  custom  to  that  efiect.  (5) 

The  policy  frequently  stipulates  or  contains  a  warranty  that  Stipulation  to 
the  ship  shall  sail  on  or  before  such  a  day ;  this  part  of  the  flis^ticularday. 
insured's  contract  must  be  strictly  performed,  and  though  the 
ship  be  prevented  by  any  accident,  as  the  sudden  want  of  repair, 
the  appearance  of  an  enemy,  &c.  firom  sailing  till  the  next  day, 
though  it  may  be  right  in  such  case  not  to  sail  on  tbe  day,  yet 
the  warranty  is  not  complied  with,  and  there  is  an  end  of  the 
policy  (6).     If  an  embargo  be  published  before  the  ship  sails, 
and  the  captain  puts  himself  into  it,  but  in  the  hope  of  its  being 
taken  ofi^  this  will  excuse  his  not  sailing  by  the  day(7).    If  a 
ship  once  break  ground  and  get  fairly  under  sail  on  or  before  the 
day,  this  is  a  compliance  with  the  warranty,  though  she  be  drove 
back  by.  stress  of  weather,  or  detained  by  an  embargo  (8).    If  a 


(1)  Dou^l.  271.  (5)  1T.R.22. 

(2)  1  Atk.  545.  (6)  Montefiore,  tit.  Ins. 

(3)  1  New  R.  1§1.  (7)  Dougl.352. 
(4>  1T.R.22.  (8).  Cowp.  607. 
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F«B  md  cm-    >bip  intored  at  and  tram  SamticB,  warranted  to  hare  sailed 
icnicUoii  </•       nn  ^f  before  a  partioular  daj  (with  a  return  of  premiiim  in  case 

pf  o(Hivoy)»  sail  on  or  before  the  day  firom  her  port  of  ladingt 
with  all  her  cargo  and  dearances  on  board,  to  the  vsmd  place 
of  rendeevoQs  at  another  part  of  the  island^  for  the  sake  of 
joining  convoy  there  ready»  it  is  a  compliance  with  the  war^ 
ranty,  though  she  be  afterwards  detained  there  by  an  embargo 
beyond  the  day  (1).  On  a  warranty  to  sail  from  Jamaica  on  or 
bdTore  aday  oertaint  if  the  ship  departs  from  her  port  of  loading 
on  that  day,  with  her  cargo  and  clearances  on  board,  and  pto* 
ceeds  to  die  place  of  rendezvous  in  that  island,  expecting  to  find 
a  convoy  and  proceed  immediately,  but  is  detained  there  by  an 
embargo  till  after  die  day,  the  departure  is  a  compliance  with  the 
warrantyi  though  the  attain  knew  of  the  embargo  when  he 
sailed,  the  embargo  bdng  only  till  convoy  should  be  rea4y(2). 
A  Frendi  ship  being  warranted  to  sail  from  Guadaloupe  on  or 
before  a  day  certain,  if  she  take  in  all  her  cargo  and  dearances, 
and  leave  her  port  of  loading  before  the  day,  and  sail  to  anodier 
part  of  the  island  in  the  direct  .course  of  her  voyage,  merdy  in 
the  hopes  of  joining  convoy  and^to  take  the  governor's  diipatdies 
for  France,  the  warranty  is  complied  with,  though  the  governor 
there  should  detain  her  beyond  the  day^  and  although  it  should 
be  a  condition  inserted  in  one  of  her  clearances  that  she  diould 
pass  that  way  to  take  the  orders  of  government  (S)*  If  in  a 
policy  of  insurance  '^*  at  and  from  Surinam  and  all  or  any  of  the 
West  India  islands  to  London*''  the  ship  is  warranted  to  sail  on 
or  before  the  1st  August,  it  is  a  suffident  compliance  with  the 
warranty  if  she  sail  on  or  before  that  day  from  her  final  port 
of  loading  on  the  homeward  voyage,  though  she  afterwards 
touch  at  one  of  the  West  India  islands  to  join  convoy  (4}«  A 
warranty  to  sail  on  or  before  a  particular  day  means  to  sail 
equipped  for  the  voyage^  that  is,  complete  with  her  complement 
of  men,  dearances,  &c  (5).  If  a  ship  warranted  in  a  policy  of 
insurance  to  sail  on  or  before  a  particular  day,  leaves  the  place 
before  the  day  without  her  complement  of  men  and  clearances, 
meaning  to  get  them  at  a  port  lying  in  her  track,  and  the  day 
appointed  passes  by  without  her  having  procured  them,  the  war<- 
ranty  has  not  been  complied  with.  (6) 
•       — —  ■  ■    -  — 

(1)  Cowp.601.  247.  S.C. 

(2)  Dougl.  357.  (5)  3  M.  &  S.  456.      4  Camp. 

(3)  Dougl.  36 1 .  366.  n.  1 11 .  S.  C. 

(4)  11  East,  515.      2  Canip.  (6)  Id. 
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A  distinction  is  takan  between  a  warranty  <<to  sail^'*  and  a  Fofm  and  con. 
warranty  ^  to  depart^''  in  a  policy  of  insurance :  the  latter  means  "^^^^i^^  ^' 
tiiat  the  ship  shall  be  out  of  port  (1).  A  diip  was  insured  at 
and  from  Memel  to  EngEand,  warranted  to  dqpart  on  or  before 
the  15th  September ;  having  taken  in  her  cargo  at  the  port  o( 
Memel^  she  got  under  weigh  with  the  intention  of  proceeding  on 
lier  Toyage  on  the  9th  September^  widi  a  prospect  of  favourable 
wtmther,  but  was  obliged  by  contraiy  winds  to  come  to  an  anchor 
near  the  mouth  of  the  harbour,  where  she  was  detained  till  after 
the  15th :  it  was  held  that  though  this  would  have  been  a  com* 
plianoe  with  a  wanranty  to  sail  by  such  a  day,  yet  this  warranty 
being  to  depart^  which  could  only  mean  from  the  pari  of  Memel, 
it  had  not  been  complied  with.  (2)  J 

Another  species  of  warranty  often  inserted  in  policies  in  time  Stipabtian  to 
of  war,  is  to  sail  or  depart  with  convoy ;  this,  like  other  war-  •^  ^^  ««? <^» 
ranties,  must  be  strictly  performed;  and  if  the  ship  depart  without 
convoy,  fit)m  whatever  cause,  the  policy  becomes  void,  and  the 
insurer  shall  not  be  answerable  even  for  the  perils  of  the  sea. 
Tbere.  are  five  things  essential  to  a  sailing  with  convoy :  1st,  It 
must  be  with  the  regular  convoy  ^pointed  .  by  government. 
Sd,  It  must  be  from  the  place  of  rendezvous  appointed  by 
government.  8d,  It  must  be  a  convoy  for  the  voyage.  4th,  The 
ship  insured  must  have  sailing  instructions.  5th,  She  must 
depart  and  continue  with  the  convoy  till  the  end  of  the  voyage, 
unless  separated  by  necessity. 

1st,  It  must  be  with  the  regular  convoy  appointed  by  govern- 
ment. A  convoy  within  the  meaning  of  this  warranty  is  a  naval 
force  under  the  command  of  an  officer  appointed  by  government 
for  the  protection  of  merchant  ships  and  others  during  the  whole 
voyage,  or  such  part  of  it  as  is  known  to  require  such  protection. 
A  warranty  to  sidl  with  convoy  means  such  a  convoy  as  govern- 
ment shall  appoint :  sailing  with  any  other  force  than  the  con- 
voy regularly  appointed  will  not  satisfy  the  warranty  (5).  By 
statute  22  Geo.  3.  c.  33.  art.  17.  the  officers  and  seamen  of  ships 
employed  as  a  convoy  are  subjected  to  punishment  for  any  mis- 
behaviour. 


(1)  3  M.  &  S.  461.     4  Camp.     1  Marsh.  570.   6  Taunt.  241.  S.P. 
84.  s.  C.  (3)  2  Hen.  Bla.  55 1 .     Monte- 

(2)  3  M  &  S.  461.  4  Camp.  84.    fiore,  tit.  Insuraace. 
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Form  and  odi*      '  ^d^  It  DQUst  be  the  plaoe  of  rendezvous  appointed  by  govern- 
ftruccMoo^        ment:  The  ship  must  sail  firom  such  place^  for  though  it  is 

usually  expressed  in  general  terms  in  the  policy)^  to  depart  or 
to  sail  with  convoy,  yet  as  it  would  be  often  impracticable  or 
inconvenient  to  appoint  a  convoy  to  sail  from  each  partieidar 
port,  there  are  certain  places  of  rendezvous  appointed  by 
government  for  general  convenience,  to  each  of  which  the  mer- 
chant ships  from  the  neighbouring  ports  may  repaur  by  a  given 
day  ibr  convoy,  and  it  is  a  sufficient  compliance  with  the  war- 
nmty  if  a  ship  depart  with  convoy  from  such  place  of  rendezvous. 
This,  like  mostodier  questions  relating  to  insurance,  is  r^ulated 
by  the  general  usage  of  trade  (1).  A  ship,  or  goods  insured,  are 
protected  by  the  policy  in  their  passage  from  the  port  of  loading 
to  the  place  of  rendezvous  appointed  by  government,  and  there- 
fore if  the  parties  mean  to  vary  from  the  common  course,  and  to 
specify  any  particular  case  of  joining  convoy,  this  must  be  parli« 
cularized  in  the  policy.  (2) 

Sd,  It  must  be  a  convoy  for  the  voyage.  A  warranty  to  sail 
with  convoy  generally  means  a  convoy  for  the  whole  voy- 
age (3).  Where  part  of  the  premium  is  to  be  returned  in 
case  the  ship  sail  with  convoy  and  arrives,  this  means  a 
convoy  for  the  voyage  (4).  It  is  not  sufficient  to  sail  with 
a  convoy  appointed  for  another  voyage,  though  it  may  be  bound 
upon  the  same  course  for  great  part  of  the  way  (5).  Evidence 
of  an  usage  however,  when  not  inconsistent  with  the  terms 
of  the  policy,  is  admissible  to  shew  that  the  convoy  could  not 
have  been  meant  for  the  whole  voyage,  and  this  warranty  does 
not  always  mean  a  convoy  from  the  port  of  departure  to  the 
port  of  destination,  as  it  means  such  a  convoy  as  government  shall 
appoint  for  the  voyage  insured  (6).  And  where  a  policy  of  in- 
surance is  made  on  a  ship  on  a  voyage  from  A.  to  C,  warranted 
to  depart  with  convoy  for  the  voyage,  the  convoy  appointed  is 
to  B.,  a  port  in.  the  course  and  near  to  C. ;  this  is  a  compliance 
with  the  warranty,  and  the  underwriters  are  liable,  the  ship 
being  captured  on  the  passage  from  B.  to  C.  (7) 


(1)  Montefiore,  Diet- tit.  Ins.  (5)  1  Taunt  249. 

( 2)  2  Slra.  1 265.  (6)  2  H.  BJa.  55 1. 

(3)  See  J  Taunt.  249.  (7)  Id. 

(4)  Dougl.  72. 
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4tb,  The  ship  insured  must  have  sailing  instructions.  Sailing  ponn  and  con. 
instructions  are  written  .or  printed  directions  delivered  by  the  s^^^^  ^^' 
commanding  officer  of  die  convoy  to  the  several  masters  of  the 
ships  under  his  care,  by  which  they  are  enabled  to  understand 
and  answer  his  signals,  to  know  the  places  of  rendezvous  in  case 
of  di^rsion  by  storm,  or  by  an  enemy,  &c. ;  such  therefore  is  the 
utility  and  necessity  of  these  sailing  instructions,  that  no  vessel 
can  have  the  fiill  protection  and  benefit  of  convoy  without  them. 
Sailing  instructions  are  in  general  so  essential  to  a  sailing  witb 
convoy,  that  in  general,  unless  they  be  obtained  the  warranQr  is 
not  complied  with  (1) ;  and  they  must,  in  general,  be  obtained 
before  the  ship  leaves  the  place  of  rendezvous  (2).  Yet  sailing 
instructions  are  not  so  essentially  necessary,  but  that  there  may 
be  cases  in  which  the  want  of  them  will  be  excused  (S) :  stress 
of  weather  will  excuse  the  want  of  them  (4) ;  so  if  the  com- 
manding officer  refuse  to  give  them.  (5) 

5th,  The  ship  must  depart  and  continue  with  the  convoy- 
till  the  end  of  the  voyage,  unless  separated  by  necessity.  There^ 
fore  if  the  ship  insured,  by  negligence  or  delay  in  getting  under 
weigh  at  the  same  time  with  the  convoy,  lose  the  benefit  of 
protection,  though  for  ever  so  short  a  time,  this  is  not  depart- 
ing  with  convoy,  and  the  policy  becomes  void  (6) ;  and  it  is  no 
excuse  for  not  sailuig  with  convoy  that  the  ship  was  prevented 
from  joining  the  convoy  by  the  weather  (?)•  If  the  ship  sail 
before  the  day  to  join  convoy,  this  shall  be  a  compliance  with 
the  warranty,  though  the  way  to  the  place  of  rendezvous  be  out 
of  the  course  of  the  voyage  (8).  If  the  voyage  be  begun,  the 
usage  may  justify  going  out  of  the  course  to  join  convoy  (9). 
Where  a  policy  warrants  that  a  ship,  if  she  proceed  on  a  par^ 
ticular  day,  shall  sail  with  convoy,  she  may  sail  without  convoy 
firom  her  loading  port  to  the  place  of  rendezvous  for  convoy 
for  the  voyage,  although  there  be  convoy  for  ships  between  the 
loading  port  and  place  of  rendezvous  (10).  A  ship  is  to  be  con- 
sidered as  sailing  with  convoy  if  she  join  and  receive  sailing 

(1)  Hibbert  v.  Pigou.    B.  R.        (4)  Stra.  1250. 
£.  T.  23  Geo.  3.     Park  oa  Ins.        (5)  Park,  497. 

7ed.  498.  910.     Montefiore,  tit.        (6)  Park  5 10.    Montefiore,  tit. 

Ins.      IBos.  &Pul.5.    2Bos.  &  Insurance. 

Pul.   164.        3  E!»p.  124.  S.C.        (7>  4Carapb.54. 

4  Taunt.  178.  .     (8)  Cowp.  601. 

(2)  2  Bos.  &  Pul,  164.  (9)  Dougl.  348. 

(3)  1  Bos.  &  Pul.  5.  (10)  4  Campb.  62. 
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Fom  and  con-    uiiiametions  wUhin  die  limito  of  the  portt  although  the  cowoj 
ttniccionor.       ^j^  j^,,^  fifteen  leagueB  from  the  place  of  laedkig  aereral 

daj8  before  such  ship,  she  being  detained  for  want  of  a  pilot  (!)• 
Where  no  conToye  are  appointed  at  the  port  from  whieh  m 
ship  commences  her  voyage,  she  is  not  bound  to  wait  for  contoy 
at  a  port  in  the  course  of  the  voyage  fiom  which  convoys  are 
iqppointed  (2).  But  in  an  action  on  a  bill  of  lading  against  the 
master  &r  not  sailing  with  convoy^  it  is  a  snffidait  deliwce  ta 
shew  that  the  ship  was  delayed  by  the  de&ult  of  the  plaintiff'a 
agent  in  not  putting  on  board  the  plaintiff's  good%  and  that 
after  receiving  them  the  master  made  every  piacticable  exertioa 
to  join  the  convoy  (8).  The  taking  of  goods  in  after  the  con- 
voy's signal  to  weigh  does  not  vacate  a  policy  on  goods»  if  no 
deUy  is  thereby  occasioned  (4)  •  The  ship  must  continue  with 
the  convoy  during  the  voyage  (5) ;  but  an  unfbresesn  sepaxation 
from  the  convoy  is  no  breach  of  the  warranty  to  sail  with 
convoy  (6).  The  liberty  to  seek,  join,  and  exchange  convoy  is 
introduced  for  the  benefit  of  the  assured,  and  therefore  any 
restraint  imposed  by  them  cm  the  captain's  option  in  this  par- 
ticular is  immaterial  (?)•  If  the  master,  through  fraud  or  neg- 
ligence^ leave  hb  convoy,  it  is  a  breach  of  the  warranty ;  or  if 
a  Aip  separated  from  the  convoy  n^lect  to  rejoin  it,  the  in-> 
surers  are  discharged.  (8) 

Convoy  Acts.  By  the  4SGeo.S.  c*57.  s.  1*  and  2.,  which  expired  at  the 

end  of  the  last  war  (9)^  it  was  enacted,  that  all  ships  belonging 
to  the  king's  subjects  are  forbidden  (except  as  thereinafter  pro- 
vided) to  sail  without  convoy^  and  to  separate  therefi:om  without 
leave.  By  s.  S.  a  penalty  of  401,000  is  imposed  on  the  master 
<^  any  ship  who  shall  sail  without  convoy,  or  shall  separa^ 
without  leave ;  and  jf  1,500,  if  the  ship  be  laden  with  naval 
or  military  stores;  with  a  power  however  to  the  court  to 
mitigate  die  penalties  to  any  sum  not  less  than  ^60*  By 
s.  4«,  in  case  of  a  ship  sailing  without  convoy,  or  s^arating,  the 
policy  of  assurance  is  made  void  with  respect  to  the  property  of 

,    (1)4  Camp.  107.  (7)  1 M.  &  S.  46. 

(2)  4  Camp.  344.  (8)  Montefiore,  tit  Insurance. 

(3)  Id  (9)  Similar  acts  are  passed  at  the 

(4)  llEa8t^l31.  commencement  of  a. war,  and  the 
(5)3  Lev.  320.  CUirth  .216.    decisions  here  collected  may  be  ap- 

S.  C.  2  Salk.  443.  1  Show.  320.  plicable,  and  therefore  it  may  be 
4  Mod.  58.  useful  to  insert  this. . 

(6)  Doiigl.  74.  271.  736. 
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tbe  persons  who  hl»re  the  charge  of  the  ship»  or  of  any  peTsoQ  Fom  mdcoi. 
interested  in  the  ship  or  cargOy  who  shall  have  directed  or  *<n><^i«o^- 
bave  been  privy  or  instrumental  to  the  sailing  or  separating ;  and 
a  penally  of  jf  200  is  imposed  for  settling  or  paying  losses  upon 
such  poUcies.    By  s.  5.  it  was  enacted^  that  it  shall  not  be  lawfid 
&r  any  c^cer  of  the  customs  to  suffer  any  vessel  to  be  cleared 
Qittwsrds  from  any  port  in    the  kingdom^  until  the  person 
haTing  charge  of  the  vessel  shall  have  given  bond  widi  one 
surety  in  the  penal^  of  the  value  of  the  ship,  conditioned  not 
to  sail  or  depart  without  conToy,  contrary  to  the  directions  of 
that  actt  nor  to  separate  without  leave.    Sect.  6.  ccmtains  the 
exceptions  from  the  operations  of  the  above-mentioned  dauses^ 
among  which  it  is  specified^  that  nothing  in  that  act  contained^ 
by  which  ships  or  vessels  are  required  not  to. sail  or  depart 
widioot  convoy^  shall  extend  to  any  ship  or  vessel  for  which  a 
licence  shall  be  granted  to  sail  or  depart  without  convoy,  either 
by  the  lord  high  admiral  of  Great  Britain^  or  by  the  commis- . 
ttoners  for  executing  the  office  of  lord  high  admiral  for  the 
time  being,  or  any  three  or  more  of  them,  for  that  purpose,  or 
to  aaj  ship  or  vessel  proceeding  with  due  diligence  to  join   - 
convoy  from  the  port  or  place  at  which  the  same  shall  be  cleared 
outward,  in  case  such  convoy  shall  be  appointed  to  sail  from 
some  other  port  or  place,  except  nevertheless  as  to  the  bond 
thereby  required  to  be  taken  upon  the  clearance  outward  of    . 
such  ship  or  vessel.     Ships  sailing  from  foreign  ports  were  not 
within  the  restrictions  of  this  act^  unless  there  be  persons  at 
those  ports  authorized  by  the  admiralty  to  grant  convoy  or 
licence  (1);  nor  will  such  an  authority  be  implied  upon  the 
mere  circumstance  of  the  admiral  on  the  station  having  usually 
appointed  convoys  (2).     Under  this  act  it  has  been  held,  a  ship 
cannot  legally  proceed  without  convoy  from  port  to  port  to 
join  convoy,  unless  a  bond  has  been  given  that  she  shall  not 
sail  vnthout  convoy  {$).    A  ship  licensed  to  sail  without  con- 
Toy  provided  she  is  armed  with  a  certain  force^  must  take  that 
force  on  board  before  she  breaks  ground.     A  ship  licensed  to 
sail  without  convoy  with  a  certain  force,  and  clearing  out  with- 
out giving  bond  to  sail  with  convoy,  and  without  having  the 
force  required,  cannot  legally  go  round  from  her  port  of  clear- 
ance to  a  port  of.  convoy  (4).     A  vessel  which  sails  with  convoy 

I  I  ■  ■  I   ■  III!  ■  ■  ■  ■ 

(l)H<rft,185.  (3)  3 Taunt.  131. 

(2)  Id.  (4)  Ibid. 
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and  is  driven  back  by  weather  into  lier  port  of  dearance,  may 
lawfully  sail  tfaence  ^igdn  with  her  <^Tgo  on  the  voyage*  without 
waiting  for  the  next  convoy  from  the  same  port,  or  joining 
convoy  firom  'any  other  port  (1).  The  sailing  with  convoy  re- 
quired by  this  statute,  is  a  sailing  with  convoy  for  the  voyage. 
This  statute  does  not  avoid  a  policy  on  the  ground  of  the  ship 
sailing  without  convoy,  unless  the  party  interested  in  the  in- 
surance was  privy  to  or  instrumental  in  the  sailing  without  con- 
voy (2)*  Every  person  who  ships  goods  on  board  a  vessd  which 
sails  without  convoy  does  it  at  his  own  peril  of  her  having  a 
sufficient  licence  for  the  voyage,  without  which  all  insurances 
on  his  goods  are  void  by  die  stat.  48  O.3.  c«  ST.  (S),  although 
the  owner  of  the  goods  supposed  and  intended  that  the  ship 
should  have  a  sufficient  licence,  and  although  he  lived  at  a 
distance  from  the  port,  and  had  no  ccmcern  with  the  numage* 
ment  of  the  ship,  or  the  obtaining  for  her  the  necessary  do- 
cuments, A  licence  to  sail  without  convoy  to  a  port  which 
a  ship  must  pass  on  her  voyage,  is  not  a  sufficient  licence  to 
authorize  her  to  run  without  licence  or  convoy  for  the  reridne 
of  her  voyage  after  she  has  touched  at  the  port  (4).  A  licence 
to  Gibraltar  wUl  not  legalize  a  voyage  to  Palermo,  Messina, 
and  Malta,  touching  at  Gibraltar,  and  finding  there  neither 
licence  or  convoy  (5).  In  order  to  show  that  a  voyage  without' 
convoy  from  a  foreign  port  is  illegal,  it  is  incumbent  on  the 
underwriter  to  prove  that  there  is  convoy  occasionally  appointed 
from  that  port,  or  some  one  resident  diere  authorized  to  grant 
licences  to  sail  without  convoy  (6).  If  a  policy  be  effected  on 
a  foreign-built  ship,  British  owned  (which  not  being  required  to 
be  registered  may  sail  without  convoy),  it  is  not  incumbent  on 
the  assured  to  communicate  to  the  underwriter,  at  the  time  of 
making  the  policy,  the  circumstance  of  her  being  foreign- 
buUt.  (7) 


a.  Th«  subject 
matter  of  the 
iosunuice. 


In  the  body  of  the  policy  the  insurance  is  usually  described 
to  be  *'  upon  any  kind  of  goods,  and  upon  the  body,  tackle, 
apparel,  ordnance^  ammunition,  &c/'    This  general  insurance  is 


(1)  5  Taunt.  49. 

(2)  1  Taunt.  250.  n. 

(3)  7  Taunt.  178. 

(4)  4  Taunt.  178. 


(5)  4  Taunt.  178.  See  15B.R. 

517. 

(6)  4  Taunt.  493. 

(7)  2  Bos.  &  Pttl  209. 
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afterwards  qualified  by  shortly  after  describing  the  insurance  Form  uid  con- 
to  be  on  something  in  particular;!  this  is  usually  done  by  '''^■^^'^"o^- 
subscribing  the  thing  particularly  insured  at  the  foot  of  the 
policy.  A  policy  may  be  effected  upon  **  ship  or  ships.''  (1) 
An  insurance  *^  of  goods  and  merchandizes  *'  will  cover  dollars 
if  entered  at  the  custom-house  (2) ;  but  not  bank  notes  (S). 
Bespondentia  cannot  be  insured  under  the  denomination  <^ 
fpods ;  by  the  custom  of  merchants,  respondentia  must  be  in- 
aured  under  a  special  denomination  (4).  Provisions  vidiich  are 
necessary  for  the  ship's  crew,  and  on  board  at  the  time  of  in* 
surance,  are  comprehended  under  the  word  ^  furniture"  and 
are  protected  by  a  policy  on  the  ship  and  furniture  (5).  But 
in  an  insurance  on  goods  generally,  goods  lashed  on  deck,  the 
captain's  clothes  and  ship's  provisions  are  not  included  unless 
specifically  named ;  bat  it  includes  vitriol  stowed  on  deck.  (6) 
It  is  a  question  whether  such  an  insurance  includes  coin  or 
jewds  (7).  In  East  India  insurances,  the  words  ^  goods,  qsede, 
and  cfiects,"  comiMrehend  money  :expaided  for  the  use  of  the 
ship  (8).  An  insurance  may  be  effected  aaprqfUs  generally,  with- 
out more  description,  and  engrafted  upon  a  policy  on  ship  and 
goods  in  tiie  common  printed  form,  for  a  certain  voyage,  with  a 
f^etom  of  premium  for  short  interest,  the  assured  proving  an 
interest  in  the  cargo  (9).  Frequendy  the  particular  description 
of  the  goods  or  thing  insured  is  inserted,  and  it  is  better  that  it 
should  be  so. 

When  the  value  of  the  thing  insured  is  not  specified,  it  is 
termed  an  cpen  policy;  that  is,  an  insurance  open  to  inquiiy  as  to 
the  amount  of  the  intarest  of  the  insured  in  the  ipmpetiy  insured. 
The  value  of  the  goods  or  ship  is  frequaitly  inserted  in  the 
policy,  in  which  case  the  policy  is  called  a  valued  polity.  The 
only  naterial  difference  between  an  open  and  a  valued  policy  is* 
that  in  case  of  litigation  the  insured  must,  ip  support  of  an  action 
on  an  open  policy,  prove  in  the  first  instance  the  amount  of  his 
interest  in  the  property  insured ;  but  on  the  trial  of  an  action  on 
a  valued  policy  such  amount  is  prima  facie  admitted,  and  no 
such  evidence  is  necessary  though  the  underwriter  is  still  at 

(1 )  2  H.  Bla.  343.  (4)  3  Burr.  1 394. 1  Bla.  R. 405. 

(2)  Thomas  v.  the  R.  Exch.  ln».        (5)  4  T.  R.  206. 

Comp.  DampierJ.  Cornwall  Sum-  (6)  Park,  26.    4  Campb.  142., 

mer  Assizes.  1815.    Manning  s  In-  see  2  Chitt/s  Rep.  22. 

dex.  tit  Insurance,  (B.  a.)  (7)  Park,  26. 

(3)  Id.  S.  C.  not  S.  P.  1  Price,  (8)  Park,  14. 

195.  Seel  H. Bla. 283.  (9)  16£att,218.  3Campb.276. 
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F«m  andean.    K^erty  to  diqpute  the  amount  of  the  interest^  if  he  can  abew 
•tnictiooof.        that  it  has  been  grossly  overrated.  (1) 

In  every  contract  of  insurance,  whether  <hi  ship  or  goods^  there 

Is  an  implied  and  frequently  an  expressed  warranty ,  1st,  that 

the  ship  shall  be  seaworthy  when  she  sails  on  the  voyage; 

Sdly,  that  the  ship  or  goods  shall  be  provided  with  every 
hing  necessary  for  the  voyage ;  Sdly,  that  the  ship  shall  be.navi- 

gated,  or  the  goods  laded,  stowed,  and  unladed,  mth  reasonable 
care  and  skill ;  and  4thly,  that  the  voyage  shall  be  lawful,  and  per- 
formed according  to  law,  and  in  the  usual  course  and  without 
deviation.  We  have  alrea  dy  considered  the  law  relative  to  the 
last  branch  of  this  contract  and  warranty,  and  we  shall  therefore 
now  only  consider  the  law  applicable  to  the  first  three. 

Wimnty  u  to      First,  That  tie  ship  shall  be  seawori^.    In  every  iogfxrwc^ 
t^  Mworthi.  ^ij^tij^f  ^  gjjjp  Qy  goods,  there  is  a  wurran^  on  the  part  of 

the  insured,  that  the  ship  shall  be  seaworthy,  or  in  other  words 
*^  tight,  staunch,  and  strong, -'  and  fit  for  the  service  in  wbi^ 
for  the  present  time  she  is  engaged,  which  is  presumed  till  the 
contrfury  a{^>ear  (2).  If  a  ship  have  an  insufficient  bottom, 
or  unsound  timbers,  or  is  without  knees,  or  pioper  tadde, 
she  is  not  seaworthy  (3).  But  to  constitute  unseaworthi- 
ness,  the  ship  must  be  so  at  the  time  of  her  departure  on  the 
voyage  (4) ;  if  she  be  so  whilst  in  port,  and  before  her  dcfiarture^ 
it  will  not  be  considered  as  a  breach  of  this  warranty  (6).  And 
where  a  ship  insured  at  aud  from  a  port  sails  on  her  voyage  in 
an  uqseaworthy  state,  in  consequence  of  havii^g  a  greater  caigo 
than  she  could  safely  carry,  and  the  defect  was  discovered  and 
remedied  before  any  loss  accrued,  and  a  loss  subsequently  accrued 
in  no  degree  attributable  to  the  ship  having  been  overladen  in 
ihe  first  instancei  it  W9s  held  that  the  underwriters  were  liaUe  for 
such  loss  (6),  So  it  is  no  breach  pf  this  warranty,  if  the  ship 
becomes  unseaworthyaft^r  her  departure  on  the  voyage,  though 
it  will  firequently  be  presumed  that  the  ship  was  unseaworthy  at 
the  time  of  her  departure  if  she  becomes  so  during  the  voyage 
firom  no  cause  in  particular,  and  especially  if  it  becomes  so 
very  shortly  after  the  commencement  of  the  voyage.  (7) 

(i)  See  ante,  458.  (7)  1  Dow.  336.    3  Dow.  24. 

(2)  3  Taunt.  299.    3  Dow.  23.  4  Dow.  269.  As  to  the  doctriue  of 

|3)  1  Dow.  32.     3  Dow.  57.  seaworthiness  in  general,  see  Park. 

4)  Dougl.  ?32.  1  Dow.  336.  335  to  344.  Age  of  ship,  thlrty-e^e, 

;5)  3  Taiint.  299.  not  a  proof  o£  want  of  seaworthi- 

(6)  2  B.  &  A.  320.  ne&s,  but  of  weight  in  evidence, 

1  Dow.  344. 
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SecoMAyr  Q^  tke  warrant  thai  ike  ship  $ft  g&i>dis  shaU  be  Form ndcoa. 
pratMed  wUh  eoetyihing  neeetutfjf  fcft  like  t&ye^e.    There  is  aa  '"*'^*^^" 
iinplM  waiMiAy  ki  eterjr  po%  ef  insunmce,  that  Ae  sMpor  ^^^^'X"* 
gdod»  ihaU  be  provided  with  e^ety  thing  neoesAiry  for  the  Voy-  goods  shall  be 
a|^  tbit  she  sbeU  have  a  captain  and  crew  of  competent  fildl],  ^''^^Ij^^ 
provided  iridi  all  neieeMary  stores,  and  be  in  every  odier  respept  cevary  for  the 
fit  for  the  voyqge^  and  for  die  serviee  in  whiek  die  ship  is  ^<7W- 
for  the  present  time  engaged  (1) ;  a  loss  arising  from  a  defeet 
in  this  respect  is  fotal,  and  the  policy  will  be  void.    The 
insured  must,  therdbre,  be  prepared  with  and  complete  every 
thing  to  cdmmence  and  fulfil  the  voyage  (2) ;  but  it  should  seem 
t&afy  provided  the  insured  fulfil  this  obligation  in  the  first  in- 
stance at  the  time  of  the  ship's  commencement  of  the  voyage^ 
it  wiS  be  a  suffident  Compliance  with  this  warranty ;  and  there* 
fore,  where  die  assured  had  once  provided  a  sufficient  crew,  it 
was  held  that  the  negBgent  absence  of  all  the  crew  at  the  time 
of  die  loss  was  no  breach  of  the  implied  warranty  that  the  ship 
should  be  properly  manned.  (8) 

It  is  necessary  that  the  ship  be  provided  with  all  docu- 
ments, which  fh)m  the  want  of  them  would  create  a  loss  (4). 
By  the  statute  81  Geo.  8.  c.  54.  s.  7*,  for  r^ulating  the  African 
slave-trade,  it  was  necessary  that  the  certificate  of  the  captain's 
having  served  as  diat  act  required  should  be  attested  by  the 
owners  of  the  ship  or  ships  in  which  the  service  was  performed, 
and  it  was  held  that  the  insured  could  not  recover  on  a  policy 
where  the  captain  had  not  such  certificate  (5).  If  a  ship  has 
amy  simulated  or  illegal  papers  on  board,  without  leave  of  the 
midef  writers,  or  has  not  a  regular  clearance,  and  the  loss  be 
attributable  thereto,  the  policy  will  be  avoided.  (6) 

The  ship  shoulU  be  furnished  with  ground  tackling  sufficient 

to  encounter  the  ordinary  perils  <^  the  seas  (7),  and  with  good 

sails  to  enable  her  to  proceed  with  expedition  (8) ;  so  the  ship 

must  have  a  sufficient  crew,  and  a  captain  of  competent  skill  (9), 

■■    ■■ 

( 1 )  d>  Tteunt.  299.  1 5  Sast»  37. 

(2X  6  Taunt.  65.     1 2  Easw  381 .        (5)  7  T.  R.  186. 
4  Campb.  119.    3  East,  283.  (6)  See  1 5  East.46. 70.  3  Camp. 

(3)  2  B.  &  A.  73. ;  and  see  id.    357.    3  Taunt.  554. 
320.    &  B.  &  A.  171.    1  Campb.        (7)  3  Dow.  57. 
421.  (8)  1  Campb.  1. 

(4)  The  neglect  to  have  a  bill  (9)  7  T.  R.  160.  Selw.  N.  P. 
of  health,  insurers  not  liable  if  low  937,  note.  1 4  East,  481 .  2  B. 
arise  therefrom.    Holt,  C.  N.  P.    &  A.  73.    5  B.  &  A.  171. 

767.  4  Campb.  389.    I  Stark.  212. 

il2 


484 


Of  PoUcies  (^  Irituranee. 


[Ch.10. 


Font  wnA  co&" 
trtictknof. 


but  a  fall  complement  of  men  b  not  neeeasaiy  ia>  harbour  (!)• 
A.  neutral  vessel^  as  we  shall  hereafter  see,  must  h^ive  documenta 
to  prove  her  neutrality  (2).  So  there  should  be  a  pQot  on  board 
when  necessary  by  the  usage  of  trade  or  the  laws  of  the  countiy, 
and  if  the  master  should  n^lect  or  refuse  to  take  one»  the  policy 
will  be  vacated  (3).  But  in  general^  to  constitute  a  bj^each  of  this 
warranty,  it  must  be  broken  at  the  time  of  the  ship's  departure  > 
on  the  voyage,  (i) 

^'■kaTrnd^^  Thirdly,  there  is  an  implied  warranty  that  the  vessel  shall 
carethiUbeob*  be  navigated  with  skill  and  care  during  the  voyage,  and  the 
oa7S2e*frbote*'   cargo,  if  insured^  shall  be  laded,  stowed,   and  unladed  in  a 

proper  manner,  and  that  the  same  shall  be  taken  care  pf  during 
die  voyage.  We  have  already  considered  the  master's  duties 
and  liabilities  as  to  the  manner  of  lading,  &c.  th^  cargo,  when 
he  acts  under  a  contract  for  the  conveyance  of  it,  and  the  ob- 
servations and  law  under  that  head  will  be  here  applicable;  if 
the  master  or  the  insured  are  guilty  of  any  n^lect  or  breach  of 
contract  in  this  respect,  the  insurers  will  be  discharged.  (5) 


cnuwwtioii. 


Oftheitipula- 
tion  u  to 


As  the  premium  is  meant  to  be  proportioned  to  the  nature  of 
the  risk,  and  as  the  general  words  of  the  policy,  unless  re- 
strained or  qualified  by  some  special  stipulation,  subject  the  in- 
surer to  every  loss  by  capture,  it  is  of  great  importance  in  times 
of  war  between  maritime  states,  to  ascertain  whether  the  ship  or 
goods  meant  to  be  insured  be  liable  to  capture^  as  belonging  to 
either  of  the  belligerent  powers.  If  the  insured  profess  to  be 
the  subject  of  a  neutral  states  and  mean  to  be  insured  as  such^ 
^he  insurer  requires  him  to  warrant  the  ship  or  'goods  to  be 
neutral  prq)erty.  This  is  done  by  inserting  in  the  pdicy  either 
the  words  "  warranted  neutral,"  or  "  warranted  neutnd  pro- 
perty," and  sometimes  the  warranty  is,  that  they  belong  to  the 
subjects  of  some  particular  neutral  state. 

Neutral  property,  in  the  sense  of  which  that  expression  must 
be  understood  in  this  warranty,  is  that  which  bdongs  to  the 
subjects  of  a  state  in  amity  with  the  belligerent  powers,  and 


.  (I)  3  Taunt.  299. 

(2)  3  Taunt.  285.  post. 

(3)  7  T.  R.  1 60.  48  Geo.  3, 
c.  104.    52  Geo.  3.  c.  39. 

(4)  3  Taunt.  299.  Holt,  30. 
2B.&A.73.  5B.&A.  171.  1 
Campb.421. ;  in  which  last  case  it 


was  held  that  underwriters  were 
not  discharged  by  the  act  of  the 
assured  in  taking  on  board  three 
prisoners  on  parol,  who  occasioned 
a  mutiny,  terminating  in  the  loss 
of  the  vessel. 
(5)  See  ante,  393.  397,398. 
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entitled  to  all  the  indemnities  of  the  property  of  that  state  (1).  Form  and  con. 
The  property  insured  as  being  neutral  must  be  neutral  to  the  *^""*°"^* 
purpose  of  being  protected^  and  the  insured  must  do  or  omit 
nothing  on  hb  part,  at  any  Ume  before  or  after  the  policy  is  made^ 
to  odnstitnte  or  forfeit  the  neutrality,  or  the  insurance  will  be  void* 
Tlie  ship  must  therefore  be  navigated  according  to  the  law  of 
nations,  and  according  to  the  treaties  I7  which  she  is  bound  (2) » 
and  she  must  also  be  furnished  with  all  documents  and  papers 
which  are  evidences  of  her  neutrality,  and  of  her  observance  of 
Ae  reguiBticfns  of  particular  treaties,  to  which  she  is  bound  to 
conform  (S);  and  a  neutral  ship  must  be  provided  with  docu- 
ments to  prove  her  neutrality,  although  the  production  of  thosie 
documents  would,  if  she  had  been  captured  by  one  particular 
belligerent,  have  rendered  her  liable  to  condemnation  under  an 
ordinanceof  that  power  (4).     We  have  already  considered  the 
rights,  duties,  and  liabilities  of  neutrals  (5),  and  the  necessary 
documents  that  should  be  on  board  a  neutral  ship  (6).    And  where 
an  American  bound  from  London  to  Riga  was  taken  by  the 
Danes,  and  condemned  for  circumstantial  reasons,  and  amongst 
others  the  want  of  a  sea  passport  and  muster  rolls ;  she  was 
provided  with  &lse  clearances  from  Bergen,  but  they  were  not 
produced ;  her  sea  pasq>ort  would  have  proved  she  had  come 
firom  London,  which  under  the  Berlin  decree  would  be  a  ground 
of  condemnation  by  the  French;  it  was  held,  that  although  it 
would  subject  her  to  this  risk,  she  ought  not  to  be  without  those 
documents  which  would  prove  her  neutrality  with  respect  to 
other  belligerents  (?)•     A  forfeiture  of  the  neutrality  by  the 
wDfiil  act  of  the  master  or  mariners  after  the  commencement  of 
the  voyage  though  in  some  cases  it  may  amount  to  barratry,  is 
a  breach  of  the  warranty,  and  avoids  the  policy  for  the  time  it 
18  committed,  nor  can  the  insured  recover  on  it  for  any  loss 
happening  afterwards,  though  it  proceed  from  a  cause  wholly     ^ 
unconnected  with  the  warranty,  for  it  is  of  little  importance  to 
the  insured  whether  a  ship  be  liable  to  capture  as  being  an 
enemy's  property,  or  for  having  forfeited  her  neutrality  (8).     It 
would  be  quite  impracticable  to  point  out  the  various  acts  in 

(1)  See  Montefiorcy   tit.  Idsu-  (5)  See  ante,  1  vol.  Index,  tit. 
Kance.  Neutrals. 

(2)  7  T.  R.  705.  (6)  See  ante,  1  vol.  487. 

(3)  Id.    5  East,  398.    7  T.  R.  (7)  3  Taunt.  285. 

681.     2£ftp.  615.  (8)  Montefiore,  Die.  tit.  lasiw 

(4)  3  Taunt.  285.  ranee.     8  T.  R.  230.  234. 

lis 
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l^crmaiidcflQ.     detsU  ivlM^  would  wosfitifite  n  bry»eb  of  the  contraet  of  nen- 
'^'^*'^^^^^*       tfality,  as  tliey  must  n^cessvily  depend  upon  ih^  hw  pf  iiatipiM» 

^^  ^e  partipdar  tr^ties  <)f  ftntes.  ()) 

If  a  loss  arise  firoip  an  act  of  the  b^Dijgerent  stiites  whicb  is 
against  the  law  of  nal^as  or  the  treaty  with  the  neutml  rtale, 
&a  insurer  will  be  liable;  mi  therefore  an  assured  upon  an 
American  ship  and  cargo^  provided  with  such  a  passport  as  waa 
reqmred  by  the  treaty  between  America  and  Fraqce^  and  with 
ill  other  usual  American  papers  and  documents,  was  hi^ld  en- 
titled to  recoyer  ag^nst  an  underwriter  of  a  policy  on  sn^  ship 
•  and  goods  in  the  case  of  a  capture  by  f^  French  privat^r,  not^ 
withstanding  a  sentence  of  condemnation  of  the  same  as  lawfiil 
pri^  by  a  French  court  of  admiraltyi  such  sentence  prooeedii^ 
on  the  ground  of  a  breach  of  French  ordinances  requiring  certain 
parlticulars  to  be  observed  in  respect  of  the  ship  documents  be- 
yond what  wa^  necessary  by  the  trei^ty.  (2) 

V  _ 

It  is  sttfBcient  if  the  warranty  be  true  when  made.  The  riak 
of  future  war  is  undertaken  by  the  insurer  in  every  poli<:y.  Tlie 
warranty  is,  that  things  shall  stand  so  at  the  time,  not  that  they 
shall  coatipue  so.  If  goods  be  insured  from  A.  to  P.  in  a 
neutral  ship,  it  is  sufEcient  to  charge  the  underwriters  that  the 
ship  was  neutral  when  she  sailed,  though  hostilities  commence 
during  her  voyage  (S).  Two  neutral  Prussians,  one  of  them 
resident  in  England  and  the  other  at  Koningsberg,  having  a 
licence  to  export  to  all  Baltic  ports,  some  whereof  were  hostile, 
are  not  precluded  from  recovering  on  an  insurance  of  goods  ex- 
ported and  confiscated  by  an  act  of  the  Prussian  government 
then  neutral.  (4) 

If  a  ship  be  not  expressly  warranted  of  any  particular  country, 
it  should  seem  there  is  an  implied  warranty  in  a  policy  of  in- 
surance that  she  shall  be  properly  owned,  navigated,  and  docu- 
mented according  to  the  laws  of  that  country  and  her  particular 
treaties  with  foreign  states  (5),     If  a  pieutral  American  ship> 


(1)  See  9  East,  283.    1  Mareh.  (3)  Tyson  v.  Gurney.   3  T.  R. 

119.    5  East,  398.     4E8p,  J08.  477. 

3  Bos.  &  Pul.  207.  n.  8  T.  R,  230.  (4)  Anthony  v.Moline,  5  Taunt, 

ante,  1  vol.  index,  lit.  Neutrality.  71 1 . 

^(2)  1  East,  663.;   and   see  9  (5)  1  East,  663,    3B4^».&PuL 

East,  283.  2011 
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insured  here>  be  ciqptured  by  a  French  Aa^  and  condemned  in  Form  md  con- 
a  French  ooiirt  a«  prbse,  upon  the  express  ground  stated  in  the  '^'^^'*^^^  ^* 
sentence  of  condenmation  (which  is  evidence  for  this  purpose)^ 
that  the  ship  was  not  properly  documented  according  to  the 
existing  treaty  between  France  and  the  United  States  of  America 
(conjointly  with  the  suppression  of  papers  by  the  captain  aftei' 
the  capture^  on  which  no  opinion  was  given  by  the  court),  the 
neutral  assured  cannot  recover  their  loss  against  the  British 
underwriteTi  although  there  wwA  no  warranty  or  representation 
that  the  ship  was  American;  the  neglect  of  the  shipowners 
themselvesy  who  are  bound  at  their  peril  to  provide  proper 
national  doenments  for  tbrnr  ship,  being  in  such  a  case  the  efficient 
cause  of  the  losa  Neither  can  the  agent  of  the  assured,  some  of 
whom  were  also  interested  in  the  cargo  as  well  as  the  ship,  recover 
tat  the  loss  of  the  cargo  insured,  which  was  also  condemned  at  the 
same  time  and  for  the  same  reason,  such  assured  of  the  goodd 
being  knplici^d  in  the  same  neglect  in  their  character  of  ship^ 
owners.  But  it  is  otherwise  in  the  case  of  a  mere  assured  of 
goods^  who  is  not  answerable  for  the  proper  documentmg  of 
the  ship,  without  a  warranty  or  representation  of  her  national 
character.  (1) 

A  sentence  of  a  foreign  court  of  prize  lawfully  constituted  How  far  th« 

,     .  . ,  .        ^T  /•  •  deciaioiM  of 

IB  oonclosive  evidence  m  an  action  upon  a  p6Jicy  ot  msurance,  foreign  prise 
upon  every  matter  within  the  jurisdiction  of  such  court  upon  ^^^[^^^ 
which  it  has  professed  to  decide,  though  the  decision  may  be  the  contract  of 
unjust  and  incorrect  (3),  provided  the  incorrectness  of  the  de-  neutrality.  (3) 
cision  does  not  appear  on  the  face  of  the  sentence  (4) ;  and  no 
evidence  can  be  received  to  falsify  the  facts  affirmed  by  such 
sentence,   nor   to  shew  that   the  conclusion  was    unfounded, 
although  the  sentence  proceeded  to  refer  to  certain  ordinances  or 
docoments  containing  rules  to  direct  the  judgment  of  its  courts 
in  the  consideration  of  the  question,  by  which  rules  the  prize  court 
appeared  to  have  regulated  their  judgment  in  the  conclusicm  they 
had  drawn  (5) ;  and  th»  sentence  of  condemnation  will  be  con- 
clusive proof  of  the  condemnation,  though  the  ground  of  the  sen- 
tence do  not  appear  on  tlie  face  of  it  (6).     It  should  seem  that 

(1)  Bell  V.  Carstairs,    14  East    7T.R.681.     2  East,  473. 

Rei>.  374.  (4)  7  T.  R.  623.      1  East,  663. 

(2)  See  Park,  519.  9  East,  283. 

(3)  5  East,  155.    3  Bos.  &  Pul.        (5)  5  East,  155.  99. 
201.     2  Marsh.  72.    8  T.  R.  230.        (6)  1  Marsh.  39. 
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Form  and  con-     die  fienteiiCe  of  a  prize  court,  sittiog  under  a  commiflsion  from  a 
'^^'^'^^^^^        belligerent  within  a  neutral  state,  would,  if  acquiesced  in  by  the 

neutral,  be  condusive  upon  the  parties  (1) ;  but  a  sentence  of  a 
foreign  court  of  admiralty  is  only  conclusive  here  in  an  actiiMi 
on  a  policy  of  insurance  as  to  the  express  ground  of  the  sentenoey 
but  not  as  to  any  of  the  premises  (noticed  in  the  oonsideratory 
part  of  the  sentence)  that  led  to  the  adjudication  (2).  And  the 
sentence  of  a  foreign  prize  court  is  not  evidence  of  facts  whicb 
can  be  collected  from  it  merely  by  indirect  inference  (3) ;  neither 
is  it  condusire  evidence  if  the  sentence  state  the  special  grounds 
of  the  saitence,  and  such  special  grounds  do  not  necessarily 
lead  to  such  oondusion ;  and  it  will  not  be  condunve  if  it  be 
ambiguous  and  undecisive  (4).  And  a  warranty  of  neutrality  is 
not  falsified  by  a  sentence  of  a  foreign  court  of  admiiaky  cio«- 
demning  a  ship  for  navigating  contrary  to  the  ordinances  of  that 
bdligerent  slate^  to  which  the  neutral  country  had  not  assented  (&)• 
^Where  the  assured  agreed  to  produce  fuxxif  of  the  ship's  being 
neutral,  &c.  and  on  the  trial  in  an  action  on  the,  policy  did  da 
so^  it  was  held  that  the  insurers  ware  liaUe,  notwithstanding  they 
produced  a  French  sentence  of  condemnation  to  fiilsify  the  war- 
ranty (6).  The  mere  representation  of  neutrality  is  not  falsified 
by  the  sentence  of  a  prize  court.  (7) 

* 

of^'^^^^d'      The  name  of  the  ship,  and  the  place  where  it  lies,  and  the 

name  of  the  master  of  the  ship,  should  be  accurately  described.^ 
A  misdescription  in  the  name  of  the  ship  or  in  its  qualides  will 
frequently  be  &tal,  for  as  all  ships  are  not  all  of  equal  strength 
and  goodness,  nor  equally  capable  of  perfonmng  any  particular 
voyage,  the  insurer  would  be  unable  to  form  a  just  judgment  of 
the  risk  unless  he  were  informed  of  the  name  and  description  of 
the  vessd.  This  being  inserted  in  the  policy,  it  becomes  a  part 
<^  the  contract  that  the  adventure  shall  be  on  board  the  veiy 
ship  specified,  and  no  other ;  nor  can  any  other  vessd  be  sub- 
stituted  for  it,  unless  through  necessity,  or  with  the  cotisent  of 
the  insurer.    To  avoid  any  inconvenience'  which  may  arise  firom 


(1)  4  Eep.  25.  27.  S.  P.  con.  (3)  I  Campb.418.S.P.    DougT. 
1  Campb.  429. ;  and  see  8  T.  R.  554.  574.     6  Ves.  714.  730. 
230.  268.  270.  274.    1  Rob.  A.  R.  (4)  7  T.  R.  523.    Dougl.  554. 
135. 139. 140. 144.  2Rob.210.  n.  (5)  8  T.  R. 434.     8  T.  R.  562. 
S.C.    2  East,  477.    2  Rob.  209.  4  Eep.  25. 

(2)  8  T.  R.  192.  (6)  3  Bos.  &  Pul.  499. 

(7)  2  Campb.  151. 
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An  accidental  mistake  in  the  name  of  ^the  ship,  it  is  usual  to  add  Form  mdcod- 
in  the  policy  to  the  name  given^  these  words,  **  or  by  whatever  «"«**«  «^* 
name  or  names  the  same  ship  should  be  called,"  in  which  case, 
although  it  appear  that  the  real  name  of  the  ship  was  diflere&t 
firom  that  inserted  in  the  policy,  yet  if  the  identity  of  the  ship 
can  be  proved,  and  it  does  not  appear  that  the  underwriter  will 
austein  any  prgudice,  the  variancfe  will  be  held  immaterial  (1). 
Where  there  is  a  policy  on  goods  to  be  thereafter  declared  by 
dup  or  diips,  if  the  broker  by  mistake  makes  a  written  dedara'' 
tion  on  goods  by  a  wrong  ship,  to  which  the  underwriters  put 
their  initials,  he  may  afterwards,  in  compliance  with  the  orders 
of  die  aarared,  dedare  upon  goods  by  another  ship  without  the 
aswnt  of  the  underwriters,  and  without  a  new  stamp  (2).  In* 
snrng  a  vessd  in  an  English  name  is  no  warranty  that  she  is 
En^h.  (S) 

The  name  of  the  place  where  the  ship  is  lying  at  the  time  of 
entering  into  the*  policy  should  be  described  accurately.  A 
poli^  oo  a  vessel  during  one  month  remaining  in  Portsmouth 
hartxrar  <<  securely  moored,**  is  not  vacated  by  the  vessel's 
changing  her  mooring  within  the  same  harbour.  (4) 


The  name  of  the  master  should  also  be  specified,  because  his 
diaracter  and  abili^  are  frequently  material  subjects  of  con- 
sideration in  estimating  the  risk.  If  the  name  of  the  master 
stood  alone  in  the  policy,  without  any  clause  to  enable  the  in- 
sured to  employ  another  in  his  place,  it  would  be  a  part  of  the 
contract  that  be  and  no  other  be  substituted  in  his  place,  unless 
in  a  case  of  necessity,  or  by  consent  of  the  insurer :  to  obviate 
the  difficulties  that  must  arise  from  this,  the  following  words  are 
always  added  in  our  policies,  or  whosoever  else  should  gofer 
mtuter  in  the  said  ship;  but  though  this  clause  enables  the 
owner  to  change  the  master  when  he  sees  occasion  to  do  so, 
yet  he  ought  not  to  do  this  wantonly  "or  unnecessarily,  much 
leas  ought  he  to  name  one  person  when  he  means  to  employ 
another,  for  this  could  only  be  done  for  the  purpose  of  de- 
ceiving the  underwriters,  and  would  of  itself  be  strong  evidence 
of  fraud. 


(1)6  East,  385.  382.  (3)  3  Cainpb.  382.      6  East, 

(2)  3  Cainpb.  158.     1  M.  &  S.    382. 
217.  S.C.  (4)  eEsp.  109. 
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Form  and  coa-  The  policj  oext  pftxMdd  lo  State  the  diflbrent  perils  insured 
■tniaionof.  agianst  The  variooa  perils  against  which  the  iosnred  ineans  to 
f«h^'^!i^t  "^  protected  must  be  distinctly  enumerated  b  the  poliqf  •  Thia 
which  dttin.  ^gj^^  of  the  policy  is  so  full,  that  warcely  uiy  loss  that  is  lawfiil 
to  insure  against  can  be  oonsideredas  omitted«  In  oar  commoo 
policies^  they  are  set  forth  in  the  following  words :  **  touching 
the  adventures  and  perils  which  we  the  insurers  are  conteitf  u> 
bear^  and  do  take  upon  us  in  this  voyage,  they  are  of  the  seas^  mtfil 
of  war,  enemies^jHrataB)  rovers^  thieve%  jettisons^  Iftt^sof  marque^ 
reprisals,  takings  at  seSi  arrests,  restraints^  and  detainmtfnta  of 
all  kings^  princei,  and  people^  of  what  nation,  condition,  or 
quality  whatsoever,  barratry  of  the  master  and  mariners,  fii^ 
and  all  other  perils,  losses  and  misfortunes  that  have  or  shall 
-come  to  the  hurt,  detriment,  or  damage  of  the  said  goods  and 
merchandizes,  and  ship,  &c.,  or  any  part  thereof.''  Under  the 
words,  and  of  all  other  perils^  losses^  and  misfortunes  that 
have  ar  shall  come  to  the  hurtf  4^^  every  species  of  risk  to  which 
ship  and  goods  are  exposed  from  the  perils  of  sea  voyages  ia 
embraced.  This  general  contract  is  however  qualified,  as  we 
shall  hereafter  see,  by  the  usual  printed  memorandum,  which  will 
presently  be  considered  in  the  natural  order  of  the  instruments 
In  most  policies  are  inserted  the  words  <<  lost  or  not  lost,"  by 
which  the  insurer  not  only  takes  upon  Iiimself  the  risk  of  future 
loss,  but  also  the  loss  of  any  that  may  already  have  happened  ( 1 ). 
We  shall  consider  the  subject  of  losses  within  the  meaning  of 
the  policy  in  the  following  order;  1st,  by  perils  of  the  sea ^ 
2d,  by  capture ;  Sd,  by  jettison ;  4tb,  by  arrests,  &c. ;  5th,  by 
barratry;  6th,  by  fire;  7th,  by  other  losses. 

Lon  by  perils  of      1st,  Bj/ perils  of  the  sea.    Losses  by  perils  of  the  sea  are 
theiea.  understood    to    mean  only  such   as  proceed  from    mere  sea 

damage  (2),  that  is,  such  as  arise  from  stress  of  weather,  winds, 
and  waves,  from  lightning  and  tempests/  from  striking  against 
rocks,  sands,  &c.,  and  in  these  cases  the  underwriters  are  liable, 
if  the  loss  arises  immediately  from  such  perils  of  the  sea,  though 
remotely  from  the  negligence  of  the  master  or  mariners  (3). 
A  loss  occasioned  by  another  ship  running  down  the  slilp  in- 
sured through  gross  negligence  (4),  or  by  misfortune  (5),  is  a 
loss  by  perils  of  the  sea ;  a  vessel  wrecked  by  the  barratry  of  the 

(1)  Marsh.  237.  (4)  4  Taunt.  126.    See  5  Bam. 

(2>  Marsh.  410.  &  Aid.  171. 

(3)  6  Baru.  &  Aid.  171.  2  B.         (5)  3  Bsp.  67. 
&  A.  73. 
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may  1»e  stated  to  be  lost  by  perib  of  the  flea(i);  if  Fomtodooii. 
goods  are  stolen  on  sbore  after  a  shipwreck^  it  is  a  loss  by  perils  '^^^^^^^ 
of  the  sea  (2).  In  moving  a  ship  iirom  one  part  of  an  harbour 
to  enodber,  it  became  necessary  to  send  two  of  the  crew  on 
shore  to  make  ftst  a  new  line»  and  cast  off  the  rope  by  which 
Ae  9iap  was  made  fast ;  those  two  men  being  immediately  im- 
presaed  and  carried  away,  and  not  being  allowed  by  the  press^ 
gang  to  cast  off  the  rope  in  question,  the  ship  in  consequence 
thereof  went  ashore^  die  court  of  Ckxnmon  Pleas  held  this  to 
be  a  loss  by  perils  of  the  sea  within  the  policy  (8).  A  transport 
in  government  serrioewas  insured  for  twelvemonths,  during 
whidi  ahe  was  ordered  into  a  dry  harbour,  the  bed  of  which  was 
uneven^  and  on  the  tide  having  left  her,  she  received  damage 
by  taking  the  ground,  it  was  held  that  this  was  a  loss  by  a  peril 
of  the  sea  (4);  but  if  a  ship,  hove  down  on  a  beach  within  the 
tide  way  to  repair,  be  thereby  bUged  and  damaged,  it  is  not  a 
loss  occasioned  by  the  perils  of  the  sea  (5) ;  and  a  loss  occasiohed 
by  a  spades  of  worm  which  infests  the  rivers  of  Africa  is  not  a 
loss  by  perils  of  the  sea  (6).  If  a  ship  be  driven  by  stress  of 
weather  on  an  enemy's  coast,  but  not  materially  damaged,  and 
she  be  there  captured,  this  is  not  a  loss  by  perils  of  the  sea  (7) : 
a  loss  occasioned  by  another  vessel's  iBring  upon  the  vessel 
insured  is  not  a  loss  by  perils  of  the  seas  (8).  It  is  the  province 
of  the  JQiy  to  decide,  whether  the  cause  of  the  loss  be  the  perila 
of  the  sea  or  not  (9).  The  insurer  is  not  liable  for  any  damage 
to  the  ship  or  cargo  occasioned  by  the  ordinary  nature  of  things  ; 
as,  if  a  cable  break  by  the  friction  of  the  rocks,  and  the  anchor 
be  lost,  the  insurers  are  not  liable;  but  if  by  some  extraordinary 
accident,  or  the  violence  of  the  winds  or  waves,  it  become 
necessary  to  slip  a  cable,  or  a  cable  be  broke,  and  an  anchor 
lost,  this  is  a  loss  by  perils  of  the  sea  within  the  policy  (10).  If 
animals  be  insured,  their  death,  occasioned  by  tempest,  shot, 
of  the  enemy,  jettison  in  a  storm,  or  other  extraordinary  accident, 
ia  a  loss  within  the  policy  (11);  but  not  so  if  occasioned  by  natural 
decease,  unless  the  insurers  expressly  insure  them  *^  free  from 
mctftali^."  (12)     Upon  an  insurance  on  slaves  against  perils  of 

■  ■  I         I      ■  ■       1     .    I  _,  f,  ,  „m  ,    ^  .  ,  y .  ■  ■ 

(1)  2 Camp.  149.  4  Taunt.  127.  248.pl.10.  Conib.56.  lShow..322. 

(2)  Holt,  149.  (8)  1  Stark.  138.  4  Camp.  289. 

(3)  2  New  Rep.  336.  (9)  Per  Kenyon,  C.  J.    Abbott, 
.     (4)  2  Barn.  &  Aid.  315.  236. 

(5)  3  Taunt.  227*  ( 10)  Montefiore,  tit.  Insurance. 

(6)  Park,  105.     I  Esp.  445.  (1 1)  5  Barn.  &  Aid  107. 

(7)  Peake,  212.  See  2  Roll.  Abr.        (12)  5  Barn.  &  Aid.  107. 
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Fom  Md  con.     the  seA^  their  death  by  iailiire  of  suffideiit  and  suitably  provinotiy 
ttmctnncr.        oocaaioned    bj  extraordinary  delay  in  the  voyage  from  bad 

weather»  is  not  a  loss  within  the  poli^T)  but  a  loss  *  by  natural 
death  which  cannot  be  insured  against,  since  stats.  30  Geo.  3. 
c.  38.  s.  8.  and  84  Geo.  3.  c  80*  (1)  To  ccmstitute  a  loss  wxtbin 
the  meaning  of  the  words  ^  perils  by  dils  sea,"  it  most  aiiae 
immediately  from  a  perU  of  the  sea,  and  not  from  may  remote 
cause  brought  about  by  the  peril  of-  the  sea,  for  cauMa  praxima 
nan  remoia  speeteiur;  and  upon  a  policy  of  insbranoeon  goods 
where  the  ship,  being  disabled  by  the  perils  of  the  sea,  from 
pursuing  her  voyage,  was  obliged  to  put  into  port  for  repair, 
and  in  order  to  defray  the  ezpences  of  such  repairs,  the  master, 
baring  no  other  means  of  raising  monqr,  sold  part  of  the  goods^ 
and  applied  the  proceeds  in  payment  of  these  expenoes,  it  was 
held  the  underwriters  were  not  liable  for  this  loss  as  a  loss  by 
perils  of  the  sea.  (2) 

^^Miv  '^         If  there  has  not  beai  any  intelligence  received  of  a  ship  within 

a  reasonable  time  after  she  has  sailed  (3),  it  will  be  presumed 


that  she  foundered  at  sea,  and  the  assured  may  nuantain  an 
action  against  the  underwriter,  stating  the  loss  to  have  happened 
by  the  vessel  sinking  at  sea  (4).  What  shall  be  deemed  a  reason* 
able  time  must  depend  on  the  distance  and  length  of  the  voy- 
age and  other  circumstances.  This  time  has  been  generally  fixed 
to  sue  months  after  the  ship's  departure  for  any  port  of  Europe^ 
or  twelve  months  if  for  any  greater  distance  (5).  Evidence  of  the 
vessel  having  sailed  on  her  intended  voyage  on  such  a  day,  and  not 
baring  been  heard  of  siuce^  is  the  best  evidence  of  which  the  na- 
ture of  such  a  case  admits,  and  consequently  will  be  sufficient  to 
support  the  action.  It  is  not  necessary  to  call  witnesses  from  the 
vessel's  port  of  destination;  it  is  sufficient  to  prove  that  she  was 
not  heard  of  in  this  country  after  she  sailed  (6) ;  but  it  must  be 
shewn  that  when  the  ship  left  the  port  of  outfit,  she  was  bound 
on  the  voyage  insured  (7) ;  for  this  purpose,  the  convoy  bond  (8)^ 
menticming  the  port  of  destination  in  the  common  form,  or  the 
charterparty  (9),  or  a  licence  (10),  is  primd facie  eridence ;  if  after 
a  payment  founded  upon  such  presumption,  the  vessel  re-appears» 

— ^— ^ -  -  ■  -      _    _    _  _    I      ■■  ■       ■  II   _  ir ^-^- 

(1)6  Term  Rep.  656.  (6)  2  Campb.  85. 

(2)  5  M.  &  S.  431.  (7)  2  Campb.  51. 

(3)  Park,  105.  (8)  Id. 

(4)  Stra.  1 1 99.     See  also  Park,        (9)  Id.  S.  C.  not  S.  P.  I  Taunt. 
106.  249. 

(5)  Park,  107.  (1<>)  3  Campb.  70. 
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she  will  bdoog  to  the  underwriters  as  upon  an  abandon-  FomttHicoiia 
nwnt.(l)  ttfuciifloor. 

2d,  Bg  capture.    Capture  is  where  a  ship  is  taken  by  an  L<«  by  capcuie« 
eaaaj  in  war,  or  by  way  of  reprisals,  or  by  a  pirate :  every  , 
capture^  whether  lawful  or  unlawful^  is  in  general  within  the 
meaning  of  the  policy.    To  constitute  a  loss  by  capture  within 
Che  meaning  of  the  policy,  it  is  not  necessary  that  the  ship 
should  be    amdenmed  or  carried  into   port  or  fleet  of  the 
enemy  (2).  A  ship  is  driven  by  a  storm  near  the  enemy's  coast, 
and  is  there  captured,  this  is  a  loss  by  capture^  and  not  by  the 
perils  of  the  seas  (S) :  a  vessel  barratrously  given  up  to  the , 
enemy  is  a  loss  by  capture  (4).    A  warranty  agianst  a  capture  in ; 
port  does  not  extend .  to  a  capture  in  a.place  within  the  head- , 
lands  of  a  river,  but  not  within  the  limits  of  any  port  (5) ;  but  if 
the  place  be  the  point  at  which  vessels  on  the  particular  voyage 
usDally  unload,  it  is  within  the  warranty.  (6) 

Formerly  it  was  a  common  practice^  when  vessels  were 
captured  by  the  King's  enemies,  or  by  other  persons  committing 
acts  of  hostility,  for  persons  to  agree  with  the  captors  for  ran- 
som of  the  vessels,  and  for  securing  the  stipulated  ransom,  not 
only  to  give  hostages,  but  also  to  bind  themselves  or  the  owners 
for  the  payment  thereof.  The  law  of  nations  gave  a  sanction  to 
this  practice;  but  it  having  been  found  by  experience  liable  to 
great  abuse,  and  there  being  reason  to  apprehend,  that  upon 
the  whole  it  operated  more  to  the  disadvantage  than  the  benefit 
of  his  nugesty's  subjects,  it  was  enacted  by  stat.  22  Geo.  3.  c.  25. 
a.  1*  **  that  it  should  not  be  lawiiil  for  any  of  his  majesty's  sub- 
jects to  ransom,  or  enter  into  any  agreement  for  ransoming  any 
▼essel  belonging  to  any  of  his  majesty's  subjects,  or  any  goods 
cm  board  the  same,  which  should  be  captured  by  the  subjects 
of  any  state  at  war  with  his  majesty,  or  by  any  persons  committing 
hostilities  against  his  majesty's  subjects ;"  by  s.  2*  **  agreements 
entered  into^  and  bills,  notes,  and  other  securities  given  by  any 

(1)  Holt,  242.      2  Stra.  1 199.  see  ante,  487.     2  Campb.  69. 
Vark,  85.  (3)  Peake,  212.    2  N.  R .  336. 

(2)  2  Burr.  694.    As  to  iosur-        (4)  2  Campb.  620.    3  Taunt, 
anoe  against  British  capture,  see  508. 

4  East,  396.  402.     7  East,  449.         (5)  2  Campb.  541. 

9  East,  233.  11  East,  205.  1  Hi.  &        (6)  2  Campb.  615.     13  East, 

S.  52.  As  to  the  eflfect  of  sentences  394. 

of  condemnation  in  case  of  capture. 
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samCf  are  declared  void;''  and  by  s.  S.  a  penalty  of  ^600  h 
given  to  the  infiirnier  for  every  offence  against  this  act*  Tliis 
statute  having  expifed  with  the  terminatioii  of  hoaCflkies  in  1 7SS, 
the  same  provisions  have  been  repeated  Ikeratim  in  mj^m&cpmfi 
prize  acts.    See  stat.  45  Geo.  S.  e.  73.  s.  16|  1%  IB% 

By  Stat.  45  Gao.  8.  e.  72.  s.  7.  which  eacpired  at  the  temn- 
nation  of  the  war,  it  was  enacted,  that  if  any  ship,  vessel,  or  boat 
taken  oeb  prae,  or  any  good*  dierem,  shall  appear  and  be 
proved  in  eompetent  Court  of  Ackniraky  to*  have  belonged  to 
any  of  hia  majesty's  salgeets,  which  were  befere  taken  by  any  of 
his  majesty's  enemies,  and  at  any  times  afterwards  retaken  by  any 
of  hts  majesty^s  ships  of  war,  privateer,  or  other  vessel  or  boal 
nndler  his  majesty's  protection,  such  ship,  &c.  shdil,  exeepi 
those  thereafter  excepted,  be  adjudged  to  be  restored  by 
decree  of  the  said  Court  of  Admira)^  to  the  ft>rmer  omejrs,  o» 
their  paying  for  and  in  lieu  of  salvage,  1st,  if  retaken  by  any 
of  his  majesty's  ships  or  hired  armed  ships,  one-eighth  part  of 
the  true  value  of  the  sliip,  &c. ;  2d^  if  retaken  l^  any  privateer 
or  other  ship«  &c.  one-sixth  part  of  the  true  value  o(^  &c. ;  and 
Sd,  if  retaken  by  the  joint  operation  of  one  or  more  of 
his  majes^s  ships  and  one  or  more  private  ships,  snch 
salvage  as  the  judge  of  the  High  Court  of  Admiralty,  or 
other  court  having  cognizance  thereof^  shall  under  the  cir- 
cumstances of  the  case  deem  fit,  unless  the  vessel  retaken 
appears  to  have  been,  after  the  taking  by  his  majesty's  enemies, 
by  them  set  forth  as  a  vessel  of  war,  in  which  case  it  shall  not  be 
restored  to  the  former  owners,  but  shall  (whether  retaken  by  his 
majesty's  ships  or  by  a  privateer)  be  adjudged  lawfol  prize,  for 
the  benefit  of  the  captors ;  and  so  by  ss.  19  and  SO.  it  b  enacted, 
that  vessels  or  goods,  taken  or  retaken,  and  restored  by  the 
commander,  &c.  of  the  privateer,  &c.,  through  consent  or  clan- 
destinely, or  by  collusion  or  connivance  of  such  commander,  &c. 
without  being  brought  to  adjudication,  shall  upon  proof  thereof 
in  a  Court  of  Admiralty  be  adjudged  good  prize  to  the  king, 
and  a  penalty  is  imposed  on  such  commander,  provided  that 
if  a  ship  be  retaken  before  she  has  been  carried  into  an  enemy's 
port,  it  shall  be  lawftd  for  her,  if  the  recaptors  consent  thereto, 
to  prosecute  her  voyage,  and  it  shall  not  be  necessary  for  the 
recaptors  to  proceed  to  adjudication  till  six  months,  or  till  the 
return  of  the  ship  to  the  port  from  which  she  sdleJ ;  and  the 
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QM3Unr,  owners,  pr  their  agento  may^  with  the  consent  of  the  Focmaad cob- 
recapCorsy  deUver  and  dispose  of  their  cargoes  before  adjiidic»»  *^"<=('(»  ^■ 
tion ;  and  in  case  the  vessel  shall  not  return  directly  to  the  port 
whence  she  sailed,  or  the  recaptors  shall  have  had  no  oppor- 
tunity of  proceeding  regularly  to  adjudication  within  six  months^ 
on  account  of  the  absence  of  the  vessel^  the  Court  of  Admiral^ 
ahalli  at  the  mstance  of  the  recaptors,  decree  the  restitution  to  the 
finmer  owners,  paying  salvage  upon  such  evidence  as  shall  aiq)ear 
reasonable,  the  expence  on  such  proceeding  not  to  exceed  the 
sum '  of  fourteen  pounds.  Providonsof  similar  import  as  these 
are  usually  passed  at  the  commencement  of  every  fresh  war. 

^3d,  By  jettison.  Jettison  is  the  throwing  of  any  thing  over-  Loas  by  jettison* 
board*  to  avoid  a  threatened  dangw,  as  being  in  danger  of  wreck 
or  capture.  Where  the  captain  of  a  ship,  in  order  to  prevent  a 
q[uantity  of  dollars  from  falling  into  the  hands  of  an  enemy  by 
whom  he  was  about  to  be  attacked,  threw  them  into  the  sea, 
and  was  immediately  afterwards  captured ;  it  was  held,  first,  that 
ihia  was  a  loss  by  jettison,  that  term  in  a  policy  meaning  any 
throwii^  overboard  of  the  cargo  for  a  justifiable  cause ;  secondly, 
if  not,  that  it  was  a  loss  by  enemies;  and  thirdly,  if  it  were  not 
a  loss  by  jettison,  that  it  was  ejusdem  generis  in  the  strictest  sense^ 
and  became  within  the  meaning  of  the  words  in  the  policy,  *^  aU 
otiier  lasses  and  misfortunes."  (1) 

4th,  By  arresiSy  8^c.  Among  other  perils,  as  we  have  seen,  Loss  by  an-esti, 
that  the  insurers  insure  against,  are  those  which  shall  arise  from  ^^ 
arrests  and  detainments  of  all  kings,  princes,  and  people,  of 
what  nation,  condition;  or  quality  soever.  The  word  '<  princes^'' 
here  mentioned,  must  be  understood  not  enemies  merely,  but 
those  in  amity  also  (2).  The  word  <<  people,"  means  the  ruling 
or  supreme  power  of  the  country,  whatever  it  may  be,  and  the 
words  <*  kings,  princes,  and  people,"  ^pply  ^  nations  in  their 
collective  capacity,  and  not  to  the  wrongful  acts  of  individuals, 
as  pirates,  rogues,  and  thieves,  or  a  lawless  mob  (3).  A  policy 
of  insurance  on  a  ship  and  stores  <*at  and  from  a  port,"  in  a 
fi>reign  country,  in  the  common  form  against  arrests  of  princes^ 
people^  &c.  extends  to  an  embargo  laid  on  by  the  government 
of  that  country  in  the  loading  port  (4) ;  and  if  the  embargo  con- 
tinue,  the  assured  may  abandon  and  recover  as  for  a  total 

(I).  3  Bam.  &  Md.  398.  (3)  4  T.  R.  783. 

(2)  2  Burr.  696.  (4)  6  T.  R.  413. 
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Bonnaadeoo-     loM  (l).    If  a  thip  be  seized  by  the  authority  o£  the  British  gcv* 
^'^'^^^^        vernmeuty  this  is  a  detentimi  within  the  policyi  for  whidi  the 

insurer  is  liable  (2).  A  warranty  to  be  free  from  sdzure  in  the 
port  of  discharge  extends  to  a  seizure  made  two  miles  fit>m  the 
harbour  by  custom-house  officers*  who  come  out  in  the  pilot 
boat  (8),  or  to  aseiasure  made  at  the  same  dbtance  bom  the 
harbour,  in  a  roadstead,  where  ships  occasionally  unload  (4). 
Upon  a  loss  by  seizure^  detention,  and  confiscation,  it  is  suffi- 
cient to  prove  that  the  property  was  forcibly  seized  by  the  officers 
of  government,  without  shewing  a  condemnation.  (5) 

There  is  an  obvious  difference  between  this  kind  of  loss  and 
a  loss  by  capture ;  the  object  of  the  one  is  prize,  that  of  the  other 
detention,  with  a  design  to  restore  the  ship  or  goods  detained, 
or  pay  the  value  to  the  owner;  and  though  neither  of  these 
should  be  done,  still  it  must  be  considered  as  the  arrest  of 
princes,  the  character  of  any  action  dqiending  on  the  original 
design  with  which  it  was  done.  An  arrest  of  princes  may  be  at 
sea  as  well  as  in  port  (6)*  When  a  ship  is  detained  in  port  after 
a  .declaration  of  war,  or  issuing  of  letters  of  reprisal,  this  more 
resembles  a  capture  than  a  detention.  If  a  ship  be  seized  after 
a  cessation  of  arms^  and  preliminaries  of  peace  are  signed,  diis 
is  not  a  capture,  but  only  a  detention  of  princes  (7).  If  a  neutral 
vessel  be  taken  at  sea,  this  is  a  capture^  because  it  is  done  as 
an  act  of  hostUity ;  but  if  she  be  unlawfiilly  arrested,  under  pre- 
tence that  she  committed  some  ofl^ce  against  the  law  of  nations, 
this  is  an  arrest  of  princes.  In  the  case  of  a  ship^  seized  for  na- 
vigating against  the  laws  of  a  foreign  state,  not  paying  customs, 
&c«,  this  shall  not  be  deemed  a  loss  by  detention  of  prince% 
though  perhaps  it  may  amount  to  barratry  of  the  master  (8).  A 
British  ship,  insured  from  Hull  to  St.  Petersburgh,  having  sailed 
under  convoy  t6  the  Sound,  was  afterwards  stopped  in  her  course 
by  a  king's  ship  in  the  Baltic,  from  an  apprehension  of  hostili- 
ties, for  eleven  days,  and  then  proceeded  to  a  point  of  rendezvous 
for  convoy,  where  she  waited  seven  days  longer,  and  then  sailed 
under  convoy,  till  the  king's  officer  received  intelligence  that  a 

(1)  6  T.  R.  413.  (5)  3  Camp.  142.  S.  C.  not  S  P. 

(2)  2  Lord  Raym.  640.      Salk.     15  East,  35. 

444. ;  see  also  6  T.  R.  413.     8  T.  (6)  Montefiore,  tit.  Insurance. 

R.  230.     1  Stark.  157.  (7)  3  Beawes,  316. 

(3)  3  Camp.. 204.  (8)  Montefiore,  tit.  Insurance. 

(4)  3  Camp.  205.  15  East,  295. 
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hcwtQe  ionbaigo  was  laid  on  British  ships  at  St  Petersburghi  Fflmttdcon- 
when  he  ordered  the  fleet  back  to  the  pkce  of  rendezvous,  from  '^'^'^^^  ^*  - 
whence  the  ship  returned  to  Hull :  it  was  held,  that  this  loss  of 
the  voyage  was  not  attributable  to  the  arrest  or  detainment  of 
kings,  &c^  but  immediately  to  the  fear  of  the  hostile  embargo  in 
the  port  of  destination,  and  therdbre  not  within  the  policy, 
though,  if  the  ship  had  not  been  detained  in  the  first  instance  by 
the  king^s  officer,  she  would  have  arrived  in  time  at  St  Peters- 
burgh  to  have  delivered  her  cargo  before  the  embargo  (1). 
Where  a  policy  was  efiected  on  a  ship  from  London  to  her  lading 
port  in  Virginia  and  back ;  on  her  arrival  at  that  port,  in  January 
1808,  an  embargo  was  laid  on  all  shipping  in  American  ports,  by 
an  act  of  congress,  which  contained  a  proviso^  that  all  foreign  ships 
either  in  ballast  or  with  goods  on  board,  might  depart  when 
notified  of  that  act.  The  captain  had  covenanted^  by  charter- 
party,  to  take  in  a  cargo  of  timber  at  that  port,  and  return  there- 
with to  London :  it  was  proved  that  the  embargo  was  taken  off 
in  March  1809,  and  that  the  ship  did  not  sail  until  the  August 
following,  and  that  she  was  lost  on  her  voyage  home:  it  was 
held  that  the  captain  was  justified  in  remaining  in  port,  and 
that  he  was  not  bound  to  return  with  her  cargo,  or  sail  in  ballast, 
and  that  consequently  the  underwriters  on  the  ship  were  liable 
at  the  time  of  the  loss.  (2) 

5th.  By  barratry*  Barratry  is  any  species  of  fraud  committed  Losbybttntry. 
by  the  master  or  mariners,  whereby  the  owners  of  the  ship  or 
goods  sustain  an  injury;  as  by  running  away  with  the  ship,  wil- 
fully carrying  her  out  of  her  course  (8)9  sinking  (4),  or  deserting 
her,  dropping  anchor  with  a  fraudulent  intent,  or  by  either  de- 
feating or  ddaying  the  voyage  with  a  fraudulent  intent  (5),  or 
by  smuggling  (6),  embezzling  the  cargo,  or  any  other  offence, 
whereby  the  ship  or  cargo  may  be  subject  to  arrest,  detention, 
loss,  or  forfeiture  (7).  If  by  reason  of  these  or  any  other  similar 
acts,  the  subject-matter  insured  is  detained,  lost,  or  forfeited^ 

(1)11  East  Rep.  205.  this  offence,  see  sutute  28  Hen.  8. 

(2)  1  Moore»  1 63.  S.C.  7  Taunt,    e.  15.  43  G.  3.  c  79.  Ireland^  and 
462.  c.  1 13.  England. 

(3)  Cowp.  143.  (5)  4  T.  R.  38.  6  T.  R.  383. 

(4)  For  the  penal  consequences        (6)  1  T.  R.  252.    3  T.  R.  277. 
attending  the  wilful  destruction  of        (7)  See  8  East,  134.      1  T.  R. 
ships,  see  1  Ann.  st.  2.  c.  9.  s.  4.  252.     1  Taunt.  227.    Selw.  N.P* 
4 Q.  h c.  12.  II  6. 1 .  c29.  s.  6, 7.  925. 

As  to  mode  and  place  of  trial  for 
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torn  nd  cMi>    die  uuured  wQl  be  entitled  to  recover  aoaiiut  the  underwriter 
^^^    *       as  for  a  loss  by  barratry ;  and  such  acts  being  in  violation  of  that 

duty,  which  the  masters  and  mariners  owe  to  the  shipowners^ 
the  ctrcamstaUce  of  the  master  or  mariners  conceiving  that  they 
were  acting  for  the  benefit  of  the  owners  will  not  vary  the  case. 
Hence  where  the  master,  under  letters  of  marque,  which  for 
'  want  of  a  certificate  were  not  valid,  and  which  had  been  pot  on 
board  by  the  owners  with  a  view  td  encourage  seamen  to  enter^ 
and  without  ^any  intention  of  their  being  used  for  the  purpose  of 
cruising^  had  cruised  for  and  taken  a  prize  contrary  to  his 
'  owner's  instructions^  in  consequence  whereof  the  vessel  was 
lost;  it  was  holden  to  be  an  act  of  barratry,  although  the  master 
had  libelled  the  prize  in  a  proper  court,  for  die  benefit  of  the 
owners  as  well  as  himself.  (1) 

Neither  b  it  necessary,  in  order  to  constitute  barratiy,  that  the 

'  master  should  derive^  or  even  intend  to  derive,  any  benefit  firom 

the  act  done^  though  his  deriving  a  benefit  is  iii  general  primA 

facie  evidence  of  his  fraud ;  therefore  where  the  master  sailed 

out  of  port,  without  payipg  the  port  duties,  whereby  the  ship  was 

forfeited,  it  was  holden  to  be  barratry  (2).    A  shipowner  cannot 

'  recover  for  a  loss  occasioned  by  an  act  of  barratry,  which  he  has 

'  not  used  ordinary  diligence  to  prevent  (3) 

Barratry  can  only  be  committed  by  the  master  and  mariners, 
by  some  act  contrary  to  their  duty,  in  the  relation  they  stand  to 
the  owners  of  the  ship;  therefore  an  owner  himself  cannot 
commit  barratry,  nor  can  it  be  committed  with  his  consent  (4): 
thus,  if  a  ship  is  engaged  to  carry  goods  straight  to  Nfaraeilles, 
but  instead  of  going  thither  direct,  she  goes  first  to  Genoa  and 
J^hom,  this  being  done  by  the  authority  of  the  owner  and  for 
bis  benefit,  it  is  not  barratry  (5).  Where  the  master  of  a  vessel, 
condemned  for  a  breach  of  blockade,  swore  he  was  bound  for 
the  other  destination ;  it  was  held  that  this  did  not  so  disaffirm 
his  owner's  privity  and  consent  to  the  breach  of  blockade,  as  to 
enable  the  plaintiff  to  recover  as  for  a  loss  by  barratry  (6).  If 
the  master  be  also  ovmer,  even  although  he  has  mortgaged  the 

( 1 )  6  T.  R.  379.  (4)  Strau  1 1 73.      1  T.  R.  323- 

(2)8  East,    135,    136.      See    Sed  vid.  3  Camp.  94. 
•  1  Tauot.  227. .  (5)  2Stra.  1173. 

^  (3)  1  Camp.  434.  (6)  6  Taunt.  375.  S.C.  2Marab. 
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Aiff  be  cBomot  ooiiimit  buratiy,  and  the  same  rale  holds  in  Fom  mdcoa- 
«fiiity  (ly  But  the  term  owner^  6x  thk  purpofe,  not  only  com-  '^^^^^^  <^* 
prehends  absolute  owners,  bat  owners  jira  hac  vice  only,  as  ge* 
neral  freighters ;  hence,  if  a  ship  is  let  out  to  freight  generally, 
the  freighter  bdng  considered  as  the  owner  for  that  voyage^  a 
deviation  with  a  fraudulent  intait,  without  the  consent  of  the 
fre^hter^  will  be  barratry,  though  with  the  consent  of  the 
original  owners  (2) ;  and  if  the  owner  of  a  vessel  fully  laden  by 
the  frdghters  collude  with  the  captain  to  run  her  on  shore,  it 
was  held  that  this  amounts  to  barratry,  although  by  the  terms 
of  a  charterparty  entered  into  between  such  owners  and  the 
frdghters»  the  former  was  entitled  to  put  goods  on  board  during 
a  previous  part  of  the  voyage  (S).  So  on  the  other  hand,  where 
the  insurance  is  made  by  and  in  &vour  of  the  shipowner,  and 
the  barratrous  act  is  committed  with  the  privity  of  die  freighter, 
tfie  underwriter  is  not  discharged,  unless  he  can  shew  that  the 
jdiipowner  was  also  privy  to  the  barratry  (4).  But  in  all  these 
cases  the  sailors  can  commit  barratry  if  against  the  owner's  con- 
sent Proof  of  the  master  having  committed  barratry  is  primA 
Jade  evidence  to  entitle  the  plaintiff  to  recover,  without  shewing  ' 
negativdy  that  the  master  was  not  owner  or  general  freighter. 
If  the  underwriter  insists  on  this  as  a  defence^  it  is  incumbent 
on  him  to  diew  that  the  master  was  also  owner  or  general 
fiei^^ter.  (5) 

No  fiiult  of  the  master  or  mariners  amounts  to  barratry^  unless 
it  proceed  from  a  fraudulent  or  criminal  intent ;  therefore  a  de- 
viation, if  made  throi:^  igncH'ance,  unskilfulness,  or  any  other  ^ 
motive  which  is  not  fraudulent,  although  it  will  avoid  the  policy, 
does  not  amount  to  barratry  (6) ;  so  a  desertion  by  the  crew, 
for  the  sake  of  preserving  their  lives,  from  a  wreck,  &c.,  is  no 
barratry  (7).  A  deviation,  occasioned  by  the  disobedience  of 
seamen,  and  their  compulsion  of  the  captain,  has  been  held  not 
to  amount  to  barratry,^  where  not  done  with  an  intent  to 
defraud  the  owners  (8);  and  yet  where  a  captain  cruised  in 


-•^ 


(1)  4  T.  IL  S3.  Postlethwaite's  2  Selw.  N.  P.  928. 
ISet.  147.  Montefiore,  id.  tit.  In**  (5)  4  T.  R.  33. 

sorance.  (6)  7  T.  R.  505.    8  East,  139. 

(2)  Cowp.  143.  1  Surk.  240. 

(3)  1  Moore,  373.  (7)  2  B.  &  A.  513. 

(4)  Boutflowerv.  Wilmer,  Lod-  (8)  2  Stra.  1264. 
doi9  Sittings  after  T.  T.  2 1  Geo.  2. 
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Foim  aad  oon*    quedt  of  prize^  contrary  to  his  orders,  this  was  deemed  barratry, 
ttmctaott  cc       though  supposed  by  him  to  have  been  done  for  the  benefit  of  the 

owners.  (1) 

It  is  not  necessary  that  the  loss,  in  consequence  of  the  bar- 
•  ratry,  should  happen  in  the  very  act  of  committing  the  barratry, 
it  is  sufficient  if  it  happen  at  any  time  afterwards,  and  before  the 
voyage  insured  is  completed,  but  it  must  happen  during  the 
voyage  insured  and  within  the  time  limited  by  the  policy ;  for 
where  the  master,  in  the  course  of  the  voyage,  committed  bar* 
ratry  by  smuggling  on  his  own  account,  by  hovering  and 
running  brandy  on  shore  in  casks  under  sixty  gallons,  and  the 
ship  afterwards  arrived  at  the  port  of  destination,  and  was  there 
moored  at  anchor  24  hours  in  safety,  aft^r  which  she  was  seized 
by  revenue  officers  for  the  smuggling,  it  was  holden  that  the 
underwriter  was  discharged*  (2) 

It  has  been  observed,  by  a  late  very  learned  judge  (8),  that  <*  it 
is  extraordinary  that  this  species  of  loss,  occasioned  by  the  mis- 
conduct of  the  master,  selected  and  appointed  as  he  is  by  the 
owners  themselves,  and  liable  to  be  dismissed  by  them  only, 
should  ever  have  been  made  the  subject  of  insurance ;  and  it  is 
the  more  so,  as  it  has  an  impolitic  tendency  to  enable  the  master 
and  owners,  by  a  fraudulent  and  secret  contrivance  and  under- 
standing between  them,  to  throw  the  ill  success  of  an  illegal 
adventure,  of  which  the  benefit,  if  successful,  would  have  be- 
longed solely  to  themselves,  upon  the  underwriters;  so,  how- 
ever, it  is,  that  this  description  of  loss  has,  from  the  earliest  times, 
held  its  place  as  a  subject  of  indemnity  in  British  policies  of  in- 
surance." 

LoM  by  fin.  ^^*  ^yfi'e.    A  loss  by  fire,  which  is  merely  accidental,  and 

not  imputable  to  the  master  and  mariners^  is  undoubtedly  within 
the  meaning  of  the  policy ;  and  in  an  action  on  a  policy  on  ship, 
by  which,  amongst  other  risks,  the  underwriters  insured  against 
fire  and  barratry  of  the  master  and  mariners,  they  are  liable  for  a 
loss  by  fire  occasioned  by  the  negligence  of  the  master  and 
mariners  (4).  If  a  ship  be  burnt  by  order  of  the  state  where 
she  happens  to  be^  to  prevent  infecticm,  this  also  has  been  held  a 

(1)  6T.R.379.  8  East.  134. 

(2)  IT.  K.  251.  (4)  2  Bam.  &  Aid.  73.    5B.& 

(3)  Per    Lord    Ellenborough,    A.  171.  \ 
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loss  within  the  policy  (1).  If  a  ship  be  attacked  by  an  enemy^  Fonn  andcon- 
and  the  captain,  unable  to  defend  her,  leave  and  set  fire  to  her,  "t^^^x^^t^  ^* 
to  prevent  her  &Ilbg  into  the  enemy's  hands,  the  insurers  will 
be  liable  as  for  a  loss  by  fire  (  2).  In  questions  on  policies  of  in- 
surance, the  course  has  always  been  to  ascertain  the  custom  of 
merchants ;  mA  it  is  an  universal  and  well-known  usage  for  China 
ships  to  carry  and  place  their  tackle  in  a  warehouse  on  Bank  Saul 
in  Canton  river,  and  the  insurers  on  a  ship  will  be  liable  for  a 
loss  happening  to  her  tackle  by  fire  on  this  Bank  Saul  (3).    If  a  * 

fire  arises  on  board  a  ship  irom  the  damaged  quality  of  the 
goods  insured,  the  underwriters  are  not  liable ;  but  if  the  loss  is 
not  so  occasioned,  the  policy  will  not  be  violated  by  the  non-dis- 
closure of  the  condition  of  the  goods  to  the  insurer  (4»).  Da- 
mage without  combustion,  occasioned  by  overheating  a  thing, 
is  not  a  loss  by  fire.  (5) 

7th.  By  other  losses.  This,  as  before  observed,  is  a  very  Byotheriooesio 
comprehensive  term,  and  includes  every  species  of  risk  to  which  seneni. 
ships  and  goods  are  generally  exposed.  A  ship  insured,  and 
sunk  in  consequence  of  a  British  ship  firing  on  her  by  mb- 
take,  is  a  loss  within  this  part  of  the  policy  (6).  Where  a  mer- 
chant ship  was  taken  in  tow  (by  mistake)  by  a  British  ship  of 
war,  and  was  thereby  exposed  to  a  tempestuous  sea,  which  in- 
jured the  goods  on  board  her,  this  was  held  a  loss  by  perils  of 
the  sea  (7)*  The  throwing  goods  overboard  from  fear  of  capture 
by  an  enemy  is  also  a  loss  within  the  meaning  of  this  pan  of  the 
policy^  for  which  the  insured  may  recover  (8).  So  a  loss  occa» 
sioned  by  a  ship's  being  driven  on  one  side  by  a  sudden  gust  of 
wind,  whilst  she  was  in  a  graving  dock,  was  within  the  meaning 
of  these  general  words.  (9) 

In  the  event  of  a  shipwreck  or  other  misfortune^  the  efiects  6th.  Other  usual 
saved  continue,  till  abandonment,  the  property  of  the  insured,  ^^^^- 
who  is  bound  in  justice  and  honour  to  use  his  best  endeavours 
to  rescue  them  from  destruction ;  to  enable  him  to  do  this,  our 
policies  provide,  that  in  case  of  any  loss  or   misfortune  the 

(1)  Montefiore,  tit.  Insurance.  M.  T.  57  Geo.  3.     Selw.  N.  P. 

(2)  1  Camp.  123.  930.     1  Stark.  138.     5  M.  &  S. 

(3)  1  Burr.  341.  461. 

(4)  3  Camp.  133.  (7)  1  Stark.  157. 

(5)  See  4  Camp.  360.      Holt.  .  (8)  3  B.  &  A.  398. 

C.N.  P.  126.     fi Taunt. 436.  (9)  5  B.  &  A.  161.       See  also 

(6)  Cullan    v.    Butler,    B.  R.    2U.&A.  315. 
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Formmjcoo-    iogoredy  their  fiicfon^  MrfttDtg,  and  asBignS)  aball  be  at  liberty  to 
**'^'^*^  sue  and  labour  about  the  defence^  safi^^uard,  and  recovery  6! 

the  gooda  and  merchandize^  and  ship^  &c«9  and  they  contain  a 
itipnlation  to  bear  a  doe  proportion  of  the  eipencey  withost 
prqndioe  to  the  right  of  abandonment^  which  we  shall  hereafter 
consider.  This  establishes  that  till  the  inaarsd  hare  received 
advice  of  the  lossi  no  act  of  the  captain  shall  prgudioe  their  r%ht 
ioaband<m.  From  the  nature  of  his  situation)  the  captun  has  an 
*  implied  authority)  not  only  from  the  insured,  but  also  from  the 

insurers,  and  all  others  interested  in  the  ship  or  cargo,  in  case  of 
misfiirtune,  to  act  according  to  his  discretion  for  the  benefit  of  all 
concerned,  and  they  are  all  bound  by  his  acta(l).  For  whi^ 
ever  is  recovered  of  the  e&cts  insured,  the  captain  is  aceoontp 
able;  if  the  insured  n^;lect  to  abandon  whoi  he  has  it  in  hie 
power  to  do  so,  he  adopts  the  acts  of  the  captain,  and  is  bound 
by  them ;  if,  on  the  other  hand,  the  insurers,  after  notice  of  aban- 
donment, suffer  the  cif>tain  to  continue  in  the  management^  he 
becomes  their  agent,  and  they  are  bound  by  his  acts.  Sailors  are 
bound  to  assist  in  saving  and  preserving  the  ship  and  merchan- 
'  dize  when  a  misfortune  happens,  and  while  they  are  so  enw 
ployed,  they  are  entitled  to  wages  so  far  atleast  as  what  is  saved 
will  allow ;  but  if  they  refiise  to  assist,  they  riiall  have  neither 
wages  nor  reward.  (2) 

Under  this  stipulation  the  insured  may  recover  for  any  con- 
tribution they  have  made,  or  any  expence  they  have  incurred 
for  general  average  and  salvage,  whidi  subjects  we  have  before 
briefly  considered  (S).  The  liability  of  the  underwriter  is  not 
restricted  to  the  single  amount  of  his  subscription,  but  he  may  be 
subject  dther  to  several  average  losses,  or  to  an  average  loss  and 
total  loss,  or  to  money  expended,  and  labour  bestowed  about  the 
defence,  safeguard,  and  recovery  of  the  ship,  to  a  much  greater 
amount  than  the  subscription,  and  it  shall  be  recoverable  as  an 
average  loss.  (4) 

The  policy  ih&k  proceeds  to  state  the  usual  acknowledgment 
of  the  receqpt  of  the  sum  paid  as  a  {M'emium,  which  acknowledg- 
ment, however,  doeanot  appear  to  be  conclusive  upon  the  under^ 

•■-■-'  .  ,  , 

(1)  Doug.  219.  C.N.  P.  72. 

(2)  As  to  this  point,  and  the  dif-        (3)  See  ante«  433.  440. 
ference  between  a  sailor  and-  &  pas-        (4)  4  Taunt.  367. 
scDger,  3B.  &  P.  612.     Peake^ 
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writers(l).    There  is  no  fixed  rule  to  ascertain  the  rate  of 'the  Furmandcon- 
premium  in  any  case.  This  must  always  depend  on  the  agreement  •^"«*oa  of, 
between  the  parties,  and  therefore  llie  premium^  whatever  it    \ 
may  be^  is  always  reputed  to  be  just  aod  fair,  if  there  b6  no 
fraud  or  surprise  on  either  side.    If  the  nature  of  the  risk  be . 
fiurly  and  fully  declared  by  the  insured,  the  insurer  cannot  dis- 
pute the  payment  of  a  loss  on  the  ground  of  the  smallness  of 
the  premium.  (2) 

The  manner  in  which  the-  insurer  or  underwriter  binds  him-  7du  'Ffa^  nf)*^ 
self  by  the  policy  is  merely  by  writing,  by  himself  or  his  agent,  322!!**""^ 
in  cme  line  at  the  foot  of  the  poli<7,  the  sum  which  he  engages  to 
insure,  and  to  pay  in  case  of  loss,  with  his  name,  or  frequently 
only  the  initials  of  it,  and  the  acknowledgment  of  the  receipt  of 
the  premium.  It  is  usual,  though  not  essentially  necessary,  to 
s|)ecify  the  sum  insured,  and  the  mode  of  doing  this,  is  by  writing 
the  sum  in  words,  and  not  ia  figures,  in  order  to  prevent  any 
alteration  being  made. 

R^;alariy  the  policy  should  be  dated  (S),,  that  is,  to  eaoh< 
subscription,,  for  each  subscription  makes  a  distinct  contract; 
(he  day  on  which,  and  the  month  and  year  in  which  it  is  made 
ought  to  be  added ;  the  insertion  of  a  date  may  tend  to  the  dis- 
coveiy  of  a  fraud,  and  consequently  ought  not.  to  be  omitted. 

It  may  be  as  well  hese  observed,  that  a  poli^  must  be, 
issued  within  three  days  after  the  insurance  is  made,  under  a 
penalty  for  not  issuing  it  (4) ;  and  therefore,  although  it  is  usual, 
before  the  policy  is  formally  filled  up,  to  make  a  minute  of  the 
insurance  with  the  initials  of  the  persons  who  agree  to  imjAe, 
that  memorandum  is  not^  in  generid,  of  any  legal  efficacy.  (5) 

Next  follows  the  usual  memorandum,  whiph  is  introduced  ta  9th.  Mea^t^, 
prevent  litigation  about  trivial  losses,  and  losses  arising  from  the 
perishable  quality  of  some  description  of  goods.  The  memo- 
randum is  usually  to  the  following  effect :  **  N.  B.  Corn,  fish,  salt, 
fiiiit,  flour,  and  seed,  are  warranted  free  from  average  unless 
general,  or  the  ship  be  stranded  s  sugar,  tobacco,  hemp,  flax, 

(1)  3    Taunt.    493.   497.    »•        (3)  Marsh.  241. 

4  Taunt.  246.     6  Taunt.    110,  (4)  11  Geo.  1.    c.  30.   s,  44. 

2  Chit.  Repts.   Sed  vid.  1  Camp.  35  Geo.^.  c.63.  s.  H- 

532.  Park,  34.  (5)  3  East,  572.      Rogers.  ?• 

(2)  Mont€fiorc*s  Diet.  tit.  Ins..  McCarthy,  Park,  45.  n.  a. 
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Form  nd  con-    liides^  and  skin%  are  warranted  free  from  arerage  under  five 
'''^'^^^  ^*        pounds  per  cent* ;  and  all  other  goods^  also  the  ship  and  frdght, 

are  warranted  free  of  average^  under  three  pounds  per  cent,  un- 
less general^  or  the  ship  be  stranded.^  The  words  in  italics 
have  been  omitted  for  several  years  in  the  forms  of  policies 
adopted  by  the  two  insurance  companies,  viz.  the  London  Assur- 
ance and  Royal  Exchange  Assurance.  The  word  com  in  this 
memorandum  comprehends  peas  (1)  and  malt  (2)^  but  not 
rice  (S).     The  word  salt  does  not  comprehend  saltpetre.  (4) 

By  virtue  of  this  memorandum  the  insurer  is  not  bound  to 
make  good  any  average  or  partial  loss  upon  the  articles  specified 
in  the  memorandum,  except  a  general  average^  or  unless  the  ship 
be  stranded.  We  have  already  considered  as  to  what  will  con- 
stitute a  general  average  loss  (5).  The  underwriter  isliable  for  an 
average  loss  upon  the  articles  specified  in  the  memorandum 
where  there  is  a  stranding,  although  no  part  of  the  loss  happen 
in  consequence  of  the  stranding,  provided  such  average  loss 
arises  from  one  of  the  perils  insured  against  (6).  When  a  ship 
is  strand^,  the  underwriters  in  general  agree  to  ascribe  the  loss 
to  the  stranding,  as  being  the  most  probable  occasion  of  the 
damage,  though  that  fact  cannot  always  be  ascertained  (7).  To 
constitute  a  stranding,  it  is  essential  that  the  vessel  should 
go  on  the  strand  from  an  accident,  and  out  of  the  ordinary 
course  of  the  voyage,  and  be  stationary.  The  sUiking  on  a 
rock,  where  the  vessel  remains  for  a  minute  and  a  half  only, 
is  not  a  stranding,  though  she  thereby  receives  an  injury  which 
eventually  proves  fatal  (8) ;  but  where  a  vessel  struck  upon  a 
rock,  and  remained  fixed  there  for  the  space  of  fifteen  or  twenty 
minutes,  in  consequence  of  which  she  sustained  an  injury,  it  was 
held  to  be  a  stranding  (9).  Where  during  the  course  of  a  voy- 
age upon  an  inland  navigation  it  became  necessary,  in  order  to 
repair  the  navigation,  to  draw  off  the  water,  and  the  ship,  in  con- 
sequence, having  been  placed  in  the  most  secure  situation  that 
could  be  found,  when  the  water  was  drawn  off,  went  by  accident 
upon  some  piles  which  were  not  previously  known  to  be  there; 
it  was  held  that  this  was  a  stranding  within  the  usual  memoran- 
dum in  the  policy,  the  accident  having  happened  not  in  the  ordi- 

(1)  Marsh.  143.  (6)  3  Burr.  1553.  7  T.R.  210. 

(2)  2  Esp.  633.  (7)  4  T.  R.  787. 

(3)  2  Bos.  &  P.  N.R.  213.  (8)  1  Stark.  130. 

(4)  Park,  179.  (9)  Id.  436.    See    Park^  177- 

(5)  See  ante,  433.  7  ed.  4  Camp.  283. 
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nary  course  of  snchTojage(l).  So  wherea ship,  bdngimder  the  Form  andooo- 
ooildact  of  a  pilots  in  her  course  up  the  rirer  to  Liverpooly  wasy  "''^'^^^^  ^* 
against  the  advice  of  the  master,  and  contrary  to  the  usual  prac- 
tice^ and  out  of  the  usual  place,  fiistened  at  the  pier  of  the  dock 
bason  by  a  rope  to  the  shore,  and  left  there,  and  she  took  ground^ 
and  when  the  tide  left  her,  fell  over  on  her  side  and  bilged;  in 
consequence  of  whicfa>  when  the  tide  rose,  she  filled  with  water, 
and  the  goods  were  wetted  and  damaged,  it  was  held  that  this  was 
a  stranding  to  entitle  the  assured  to  recover  for  an  average  loss 
upon  the  goods  (2) ;  and  the  assured  will  not  be  prevented  from 
recovering  against  the  underwriter  an  average  loss  upon  a 
damage  by  stranding,  occasioned  by  the  neglect  of  a  Liverpool 
pilot  appdinted  under  the  37  Geo.  3.  c.  78.,  while  the  ship  is 
under  his  conduct  (S).  But  ^ere  a  vessel,  being  under  the 
conduct  of  a  pilot  in  going  up  a  harbour,  took  the  ground  in  the 
ordinary  course  of  navigation,  and  afterwards,  being  moored  at 
a  quay  on  the  ebb  of  the  tide,  took  ground,  fell  over  on  her 
side^  and  was  injured,  and  her  cargo  damaged ;  it  was  held  that 
this  was  not  a  stranding  for  which  the  insurer  was  liable  (4). 
Where  there  is  neither  general  average  nor  stranding  (5),  it 
seems  that  the  underwriter  is  not  liable  at  all,  if  the  commodity 
qpecifically  remain,  although  the  damage  sustained  may  amount 
to  a  total  loss.  Sometimes  a  special  clause  is  inserted  in  the 
policy,  that  the  underwriter  shall  be  bound  to  pay  average  sepa- 
rately on  each  particular  marked  package ;  this  stipulation  does  , 
not  preclude  the  assured  firom  recovering  an  average  loss  upon 
the  whole,  exceeding  three  per  cent,  under  the  usual  memoran- 
dum in  the  policy,  and  in  such  case,  though  several  packages 
remain  uninjured,  they  are  to  be  included  in  the  general 
average  (6).  The  Royal  Exchange  company  is  liable  for  a  total 
loss  upon  a  cargo  of  wheat,  where  tiie  ship  from  the  perils  in- 
sured against  becomes  incapable  of  pursuing  her  voyage,  and 
another  vessel  cannot  be  procured  to  forward  the  cargo.  (7) 

The  contract  of  each  underwriter  under  a  policy  of  insurance  Geneni  obser- 
is  separate  and  not  joint,.and  consequently,  in  case  of  litigation,  v»t«»»o^*« 
separate  actions  must  be  commenced  against  each,  though  it  is  andconstmctioa 
usual,  when  the  same  point  is  to  be  tried  in  each  action,  for  the  °^*  ^^  ^ 

(1)  5  B.&  A.  225.  (5)  Park,  191. 181.  Marsh.  144. 

(2)  4  M.  &  S.  77.  (6)  1  Stark.  157. 

(3)  Id.  (7)  2    Camp.    623,    624,    n. 

(4)  1  Brod.  &  B.  388.  4  Moore,  2M.&S.  240. 
15. 
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GenenaoUerva-  partiet  to  eater  into  a  oonaolidvtion  rale»  by  wfaich  all  parties 
tMKu^&coo.      agfiee  to  be  boimd  by  the  result  oi  one  trial,  and  the  det»- 

minatioa  in  one  action.    This  instrament  has  always  been  coih 
sidered  the  worst  framed  of  all  the  contracts  that  ever  became 
the  subject  matter  of  litigation  in  our  courts  of  justice.    It  has 
been  said(l),  that  ^'itiswonderfiil^  considering' how.  much  pro- 
perty is  at  stake  upon  instruments  of  this  descriptioni  that  they 
should  be  drawn  up  with  so  much  laxity  as  they  ore;  and  that 
those  who  are  interested  diould  not  apply,  to  some  man  whose 
habits  of  life  and  professional  skill  will  enable  him  to  adapt  the 
words  of  the  poliqr  to  the  intention  professed  by  the  parties.    In 
construing  the  instruments,  we  must  always  look  for  what  was 
the  intention  of  the  parties,  without  confining  ourselves  to  a 
strict  grammatical  construction ;  for  it  is  impossible^  in  many 
instances,  so  to  construe  them  without  departing  widely  frcHn . 
the  object  intended.   Thus  we  find,  that  a  policy  meant  to  cover 
a  risk  on  goods  only,  will  have  words  relating,  for  the  most  part, 
to  an  insurance  on  the  ship,  to  which  it  woidd  extend  but  for 
some  loose  memorandum,  and  a  policy  meant  to  cover  resp<m^ 
dentia  interest,  will  contain  no  mention  of  respondentia  except 
in  the  margin.^  It  must,  however,  be  observed,  that  the  varioua 
decisions  upon  the  difierent  parts  of  this  instrument  are  now  so 
complete  and  clear,  that  the  import  of  each  term  is  now  weU> 
known;  and  probably  if  a  new  instrument  were  to  be  framed  in 
a  more  grammatical  shape,  it  might  produce  more  uncertainty 
and  confusion,  and  consequent  litigations,  than  is  at  present  ex* 
perienced. 

With  respect  to  the  construction  of  this  instrument  in  general, 
in  Robertson  v.  French  (2),  Lord  Ellenborough  has  bid  dowa 
the  following  clear  and  satisfactory  rule.  In  a  case,  his  lord« 
ship  said,  ^<  In  the  course  of  the  argument  it  seems  to  have 
been  assumed  that  some  peculiar  rules  of  construction  apply  to 
the  terms  of  a  policy  of  assurance,  which  are  not  equally  ap- 
plicable to  the  terms  of  other  instruments,  and  in  all  other 
cases.  It  is  therefore  proper  to  state,  upon  this  head,  that  the 
same  rule  of  construction  which  applies  to  all  other  instru> 
ments,  applied  equally  to  this  instrument  of  a  policy  of  in^ 
surance,  viz.  that  it  is  to  be  construed  according  to  its  sense 
and  meaning,  as  collected,  in  the  first  place,  from  the  termiSr 


(I)  By  Mr.   J.    Lawrence,    in     Burr.  555. 
3East,578.    Seealso 4T.R.210.        (2)  4  East,  135. 
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used  in  ity  wiikh  tenns  are  thenuehro  to  be  undent  GeueniobMm. 

plain,  ordinary^  and  popular  sense,  unless  they  have  geherally,  ^^°^*  ^'  ^ 
in  respect  to  the  satgect  matter,  as  by  the  known  usage  of  trade 
cnr  the  like,  acquired  a  peculiar  senses  distinct  fiN>ni  the  popular 
sense  of  the  same  words,  or  unless  the  context  evidently  points 
out  that  they  must,  in  the  particular  instance,  and  in  order  to 
eflfectnate  the  immediate  intention  of  the  parties  to  that  contract 
be  understood  in  some  other  qpedal  and  peculiar  sense.  The 
only  difierence  between  policies  of  assurance  and  other  instru- 
menta  in  this  respect  is,  that  the  greater  part  of  the  printed 
language  of  them,  being  invariable  and  unifimn,  has  acquired, 
by  use  and  practice^  a  known  and  definite  meaning,  and  that  the 
words  superadded  in  writing,  subject,  indeed,  always  to  be 
governed,  in  point  of  construction,  by  the  language  and  terms 
widi  which  they  are  accompanied,  are  entided,  nevertheless,  if 
there  should  be  any  reasonable  doubt  upon  the  sense  and  mean- 
ing of  the  whole,  to  have  a  greater  efiect  attributed  to  them  than 
to  the  printed  words,  inasmuch  as  the  written  words  are  the 
immedis^  language  and  terms,  selected  by  the  parties  themselves 
for  the  expression  of  their  meaning,  and  the  printed  are  a  ge- 
neral formula,  adi^ted  equally  to  their  case  and  that  of  all  other 
contracting  parties,  on  similar  occasions  and  subjects."  (1) 

A  warranty  is  a  stipulation  or  agreement  on  the  part  of  the  of  wairnties  in 
insured,  in  Uie  nature  of  a  condition  precedent.  It  may  be  ^^^  ^  *** 
either  affirmative,  as  where  the  insured  undertakes  for  the  truth 
of  some  positive  allegation,  as  that  die  thing  insured  is  neutral 
property,  that  the  ship  is  of  such  a  force,  that  she  sailed  or  was 
well  on  such  a  day,  &c. ;  or  it  may  be  promissory,  as  where  the 
insured  undertakes  to  perform  some  executory  stipulations,  as 
that  a  ship  shall  sail  on  or  before  some  given  day,  that  she  shall 
depart  with  convoy,  that  she  shall  be  manned  with  such  a  com- 
plement of  men,  &c.  (2) 

Warranties  are  either  express  or  implied.  An  express  war* 
ranty  is  a  particular  stipulation,  introduced  into  the  written 
contract,  by  the  agreement  of  the  parties ;  as  that  the  thing  in* 
sured  is  neutral  property,  that  the  ship  shall  sail  by  a  given  day, 
that  she  shall  depart  with  convoy,  &c.  An  express  warranty 
being  of  the  nature  of  a  condition  precedent,  tiie  courts  have 
held,  that  it  must  appear  on  the  face  of  the  policy,  in  order  that 


(1)  Sec  also  1  Burr.  341.  (2)  Montefiorc,  tit.  Insuiancc. 
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Wamntict  in,     Aere  may  be  indisputable  evidence  of  a  stipulation,  the  non- 
io  fcocni.  compliance  with  which  must  necessarily  avoid, the  contract.   In- 

structions in  writings  therefore,,  for  effectiug  the  policy,  unless 
inserted  in  the  instrument  itself  do  not  amount  to  a  war- 
ranty (1).  Even  a  paper  wafered  to  a  policy  will  not  make  it  a 
warranty  (2),  but  it  wUl  be  sufficient  if  it  be  written  in  the 
margin.  An  implied  warranty  is  that  which  reasonably  results 
from  the  nature  of  the  contract,  as  that  the  ship  shall  be  sea- 
worthy when  she  sails  on  the  voyage  insured,  that  she  shall  be 
navigated  with  reasonable  care,  that  the  voyage  is  lawful  and 
shall  be  performed  according  to  law  and  in  the  usual  course, 
without  deviation,  &c. 

» 

A  warranty^  like  every  other  part  of  the  contract,  is  to  be 
construed  according  to  the  understanding  of  merchants,  and 
does  not  bind  the  insured  beyond  the  commercial  import  of  the 
words  (3).  The  breach  of  the  warranty,  therefore,  consists  in 
the  falsehood  of  an  affirmative,  or  the  nonperformance  of  an 
executory  stipulation.  In  either  case  the  contract  is  void,  and 
whatever  it  may  be,  or  whether  a  loss  proceed  from  the  breach 
of  it  or  not,  the  insurer  is  not  liable  (4).  It  is  also  immaterial 
to  what  cause  the  noncompliance  is  attributable ;  for  if  it  be  not 
in  fact  complied  with,  though  perhaps  for  the  best  reason,  the 
poliqr  is  void.  Therefore^  if  a  ship  be  warranted  to  sail  on  or 
before  a  given  day,  and  she  be  prevented  by  any  accident,  as 
the  sudden  want  of  repair,  the  appearance  of  an  enemy,  &c., 
from  sailing,  though  it  may  be  right  in  such  case  not  to  sail  on 
the  day,  yet  the  warranty  is  not  complied  with^  and  there  is  an 
end  of  the  policy.  (5) 

What  fnud  or         Good  faith  should  preside  in  all  the  transacUons  of  com- 
coocealmem  wiU  merce,  and  in  none   more  than  those  of  insurance.     In  this 

▼II  uie  a  policy. 

contract  each  party  is  bound  to  conduct  himself  towards  the 
other  not  only  with  integrity,  but  with  the  most  unreserved 
openness  and  candour,  and  they  ought  mutually  to  disclose  to 
each  other  every  circumstance  which  can  in  any  d^ree  affect  the 
risk.  (6)  A  representation  in  insurance  is  denoted  to  be  a  col- 
lateral statement,  either  by  parol  or  in  writing,  of  such  facts  or 

(i)  Cowp.790.  (4)  1  T.R.343. 

(2)  Dougi.  12,  13.  (5)  Cowp.  784.     Park,  326. 

(3)  Hyde  v.  Bruce,  B.  R.  H.  T.  (6)  Park,  7  ed.  283. 
23  Geo.  3.     Montefiurc,  lit.  Ins. 
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circumstances  relative  to  the  proposed  adventure  and  not  in-  Fnudor 
serted  in  the  policy,  as  are  necessary  for  the  information  of  the  c^a^^o^* 
insurer^  to  enable  him  to  form  a  jast  estimate  of  the  risk ;  such 
representations  are  often  the  principal  inducements  to  the  con- 
tracty  and  affi>rd  the  best  ground  on  which  the  premium  can  be 
calculated. '  A  misrepresentation  may  be  made  either  wilfully  and 
Aaudnlendy,  or  inadvertendy  and  innocently  (I).  A  misrepre- 
sentation in  a  material  point  avoids  the  contract  (2),  and  the  in- 
sured cannot  recover  on  the  policy  for  a  loss  arising  from  a  cause 
unconnected  with  the  fact  misrepresented  (S).  So,  if  the  mis- 
representation be  made  without  knowing  whether  it  be  true  or 
fiilse^  or  even  if  the  person  making  it  believe  it  to  be  true,  it 
will  avoid  the  policy  (4) ;  but  if  he  only  give  it  as  his  belief 
without  knowing  the  contrary^  it  will  not  a£kct  the  contract  (5)^ 
For  the  same  reason,  if  the  word  expected  be  used,  this  will  not 
amount  to  a  misrepresentation,  if  the  expectation  does  not  turn 
out  as  expected  (6)«  A  misrepresentation  or  concealment  by  an 
agent,  though  without  th^  consent  of  his  principal,  is  sufficient 
(o  avoid  a  policy  (?)•  It  would  be  an  endless  task  to  point  out 
the  various  decisions  which  have  taken  place  on  this  point. 
Hey  all  depend  on  the  &cts  of  each  particular  case,  and  are 
decided  upon  the  above  general  rules.  The  material  question 
in  all  cases  to  decide  whether  or  not  a  misrepresentation  of  a 
foct  w31  avoid  a  policy,  is  whether  or  not  the  fact  misrepre- 
sented was  material  (8)  ?  A  fraudulent  untrue  representation 
will  avoid  a  policy  in  general,  though  the  misrepresentation  is 
not  such  as  affects  the  nature  of  the  risk.  (9) 

There  is  a  material  difference  between  a  representation  and 
a  warranty.  The  latter,  as  we  have  seen,  being  a  condition  on 
which  the  contract  is  to  take  effect,  is  always  a  part  of  the  writ- 
ten policy,  and  must  in  general  appear  on  the  face  of  it,  whereas 
a  r^resentation  is  only  a  matter  of  collateral  information  or  in- 
telligence on  the  subject  of  the  voyage  insured,  and  makes  no 

(1)  Mootefiore,  tit. Insurance. '  to  extend  to   subsequent  under- 

(2)  Park,  307. 312.  writers,  see  3  East,  572.    2  Camp. 

(3)  Stra.  1183.  543.    Dougl.  306. 

(4)  See  1  T.  R.  12.  (8)  See  1  T.R.  12.   7£a8t,367. 

(5)  I0£ast,415.  11  East,  176.    2  Dow.   263,  7. 

(6)  Dougl.  292.  Dougl.  260. 271.    Stra.  1 1 83.   As 

(7)  1  T.  R.  12.     How  far  a  re«  to  the  effect  of  misrepresentations 
presentation  made  to  an  under-  in  general,  see  tinte,  155, 6, 7.^ 
writer  in  a  policy  shall  be  taken  .      (9)  2  Dow.  263. 
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• 

Tnnd  at  con-     poit  of  the  poHcj.    A  wsmmfy  being  in  the  nature  of  a  con- 
^^^"^'^  diticm  precedent,  must  be  strictly  and  Iiteraliy  complied  with, 

but  it  is  sufficient  if  a  representation  be  troe  in  snbstenoe.  By 
a  warranty,  whether  naterial  to  the  risk  or  not,  the  insured 
stakes  his  claim  of  indemnity  upon  the  precisie  tmth  of  it,  if  R 
be  affirmaliTei  or  upon  the  exact  performance  of  it,  if  exe- 
cutory, but  it  is  sufficient  if  a  representation  be  made  without 
fraud,  or  be  not  false  in  any  material  point;  or  if  it  be  sub- 
stantially, though  not  literally,  fulfined.  (I) 

CoMealnem.  Concealment^  or  suppretdo  verts,  is  nearly  allied  to  misrqiTe- 

sentation  or  aUegaiioJidsi,  and  consists  in  the  snppressi<m  of  any 
fact  or  circumstance  material  to  the  risk ;  and  it  is  not  merely 
on  the  ground  of  fraud  that  concealment  avoids  the  contract, 
even  concealmeitt  which  is  only  the  effect  of  accident,  negli- 
gence inadvertence,  or  mistake,  will  be  equally  fatal  to  the  con- 
tract as  if  it  were  intentional  and  fraudulent  (2)«  Nor  can  die 
insured,  by  tendering  any  increase  of  premium,  require  the  io- 
surer  to  confirm  it;  for  the  insurer  has  a  right  to  say,  that  he 
would  not  have  subscribed  the  policy  upon  any  terms  if  he  had 
not  been  deceived.  Every  fact  and  circumstance  which  can  pos- 
sibly influence  the  mind  of  the  insurer  in  determining  whether 
he  will  underwrite  the  policy  at  all,  or  to  what  presiium  he  will 
underwrite  it,  is  material.  Therefore,  whatever  respects  die 
state  of  the  ship,  the  time  of  her  sailings  the  nature  of  the  em- 
ploy in  which  she  is  to  be  engaged,  ought  to  be  fiilly  and  ex- 
plicitly disclosed,  and  keeping  back  any  fiu^t  of  this  sort  will 
be  &tal  to  the  contract,  and  in  such  case  the  concealment  so 
vitiates  the  policy  that  it  will  afibrd  the  insured  no  remedy  ^en 
for  a  loss  arising  from  a  cause  unconnected  with  the  fret  or  cir- 
cumstances concealed ;  for  a  concealment  is  to  be  considered,  not 
with  reference  to  the  event,  but  to  its  effect  at  the  time  of  mak- 
ing the  contract  (S).  The  underwriter  needs  not  be  toldwhat 
lessens  the  risk  agreed  upon,  or  what  is  understood  to  be  com- 
prized in  the  express  terms  of  the  poliqr ;  he  needs  not  be  told 
what  is  the  result  of  political  speculations  or  general  intelli- 
gence (4),  and  &cts  only  need  be  disclosed ;  and  it  is  not  ne- 
cessary to  communicate  the  insured's  mere  opinion  or  suspicion 


(1)  See  Montefiore,    tit.    In-  ral,  see  156,  7. 
surance.    Dougl.  247.  (3)  Stra.  1183. 

(2)  3  Burr.    1905.        As    to        (4)  Park,  318. 
fraudulent  concealment  in  gene- 
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that  a  I088  has  ensued  (1).  Those  things  only  need  be  disclosed  Fnud  or  cm- 
which  the  one  privately  knows^  and  the  other  has  no  reason  to  ^'  "'^"^' 
suspect.  There  need  be  no  previous  representation  as  to  the 
state  of  the  ship^  that  being  covered  by  the  implied  warranty  that 
she  is  sea-worthy.  Letters^  therefore^  fixnn  the  captain^  describ- 
ing the  bad  state  of  the  ship  in  her  outward  voyage,  need  not  be 
shewn  to  the  underwriters  in  a  policy  on  a  subsequent  one  (2). 
Nor  is  it  necessary  to  state  what  may  reasonably  be  presumed,  or 
what  either  party  may  know  (3);  nor  a  circumstance  made  ma^ 
terial  by  a  foreign  ordinance,  of  which  he  was  ignorant  (4)  • 

Loss  is  either  total  or  partial.    A  total  loss  may,  within  the  Of  loMeiind 
meaning  of  the  policy,  arise  two  ways.     1st  By  the  total  destruc-  •*«»<'<««"«««• 
tion  of  the  thing  insured.     2d.  By  such  damage  to  the  thing  lossy'ln/^the 
insured  as  renders  it  of  little  or  no  value  to  the  insured,  although  j^s^t  ^J|^^' 
it  may  specifically  remain.    Thus  a  loss  is  said  to  be  total,  i^  uestotiie  imor- 
in  consequence  of  the  misfortune  that  has  happened,  the  voyage  ^^^^^^^ 
be  entirely  lost  or  defeated,  or  not  worth  pursuing,  and  the  pro- 
jected adventure  frustrated ;  or,  if  the  thing  saved  be  of  little 
or  no  value  to  the  insurer,  and  when  the  salvage  is  very  high,  or 
when  the  value  of  what  is  saved  be  less  than  the  freight ;  or  where 
fiirther  expence  is  necesary,  and  die  insurer  will  not  undertake 
at  all  even  to  pay  that  expence  (5).  A  partial  loss  is  any  thing 
short  of  a  total  loss.     Thus,  if  a  ship  insured  for  a  particular 
voyage  arrive  at  her  port  of  destination,  and  there  remain 
twenty-four  hours  moor^  in  safety ;  or  if  she  be  insured  for  a 
term  and  survive  the  term,  no  injury  which  she  could  have  sus- 
tained during  the  voyage  in  the  one  case,  or  during  the  term  in 
the  other,  however  great,  can  amount  to  a  total  loss.     So  in  the    " 
case  of  an  insurance  on  goods,  the  insurer  contracts  that  they 

»  I  ■!  II.  I    ■  I  ■    I  I  ,  -■      .  ■  .     I  ^  II  I  I  11  I      » 

(1)  6  B.  &  A.  2  Marsh.  R.  46.  S.  C.     1  M.  &  S. 

(2)  Park,  296.  note  (a).  1  East,  15.  35.  4  £ast,  596.  14  East, 
690.  3  Taunt.  381.  5  Taunt.  479.  494.  2P.  Wms.  170.  1  N.R. 
430.  14.151.    2B.&A.320.   5  Taunt. 

(3)  1  Camp.  503. 505.  n.  508.  n.  363.  1  Marsh.  R.  99.  S.  C.  5 
3  Camp.  200.  1  Taunt.  463.  Taunt.  430.  1  Marsh.  117.  S.  C 
I  Dow.  324.  4  Dow.  97.     1  Dow.  324.   4  B.  & 

(4)  As  to  what  will  amount  to  A.  42a  1  B.  &  A.  672.  2  Chit, 
such  a  concealment   to  avoid  a  R.  22. 

policy,  see  Stra.   1183.    3  Burr.  (5)  See  2  Marsh.    Dougl.219. 

1905.     1  Esp.  373.  407.     1  Bos.  1  T.  R.  608.      6  T.R.  425.      2 

&P.672.    7  East, 457.    3 Taunt.  Taunt. 363.    3  Camp.  440.     2M. 

37.381.    4Taunt.493.   2 Camp.  &  S. 240.    5M.&S.47. 
479.  2B.&A.320.    6Taunt.338. 
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Of  alttidaiiiiiem.  shall  anriTe  safe  at  the  port  of  delivery :  if  they  spedficaUy 

remain,  and  are  landed,  at  the  port  of  deliTery,  however  da« 
maged  in  the  voyage,  the  injury  will  only  amount  to  a  par^ 
tial  loss,  being  of  the  nature  of  those  losses  which  are  the  sub- 
ject of  average  contributions.  Partial  losses  are  sometinies  stiled 
^zvfTd^^  losses. 

The  insured  cannot  abandon  unless  they  have  done  eveiy 
thing  in  their  power  to  prevent  the  loss.  Where  a  ship  received 
considerable  damage  from  tempestuous  weather,  and  the  crew, 
completely  exhausted,  deserted  the  ship  on  the  high  seas,  for  the 
mere  preservation  of  their  lives,  and  the  sh^  was  then  taken  pos- 
session of  by  a  fresh  crew,  who  succeeded  in  conducting  her  safely 
into  port ;  it  was  held,  that  the  ship  having  been  sold  under 
the  decree  of  the  admiralty  court  to  pay  the  salvage^  and  it  not 
appearing  that  the  assured  had  taken  any  means  to  prevent  such 
sale,  that  they  had  no  right  to  abandon,  and  there  was  no  more 
than  a  partial  loss.  (1) 

Tbe  insured  cannot  abandon  upon  an  ill^al  transaction,  and 
the  illegality  of  the  transaction  will  frequently  be  implied  from 
the  act  of  the  insured ;  neither  can  the  insured  abandon  on  a 
wagering  policy.  (2) 

In  the  case  of  a  constructive  but  not  actual  total  loss,  the  in« 
sured  is  entitled,  if  he  pleases^  to  call  upon  the  insurer  ns  for 
a  total  loss ;  but  then  he  must  abandon,  that  is,  he  must  re* 
nounce  and  yield  up  to  the  insurer  all  his  right,  title^  and  daim 
to  what  may  be  saved,  and  leave  him  to  make  the  most  of  it  fir 
his  own  benefit.  The  insurer  then  stands  in  the  place  of  the 
insured,  and  becomes  l^ally  entitled  to  all  that  can  be  rescued 
from  destruction.  The  idea  of  abandonment,  therefore,  pre- 
supposes a  total  loss  in  the  latter  sense,  and  implies  that  some- 
thing remains  which  may  be  saved,  and  which  may  be  given  up 
or  abandoned  to  the  insurers ;  for  if  the  insured  could  only 
abandon  in  the  case  of  a  total  loss^  in  the  strict  and  natural  sense 
of  the  words,  there  would  be  nothing  to  abandon,  and  abandon- 
ment could  then  be  only  an  useless  form.  If  the  insurance  be 
entire,  the  insured  cannot  abandon  for  part  only ;  but  if  the 

(1)  2  Bam.  &  Aid.  513,      2        (2)  IT.  R.304. 
Maul.  &  Sel.  290. 


i 


( i)  Montefiore,  tit.  Insurance.  (6)  See  5  B.  &  A.  421 .  &  post. 

(2)  15  East,  15.  518,  520. 

(3)  8  T.  R.  268.  (7)  3  Brod.  &  B.  97. 

(4)  15  East,  13.  j(8)  8  T.  R.  268. 

(5)  2  Term  Hep.  407. 

vou  III.  r  L 
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same  peaeson  insures  his  goods  hj  i^erefit^policiesi  or  if  in  the  Of  abMdonmeot.  \         ^ 

same  ^Mcy  they  be  8^>arately  ▼alue4^4ie  jpay  abandon  any  \         ] 

isparate  part .  and  retain  the  rest^  or  ha  teay  abandon  eithar 

shi]i.pr  cai^  if  separately  valaed^  but  not  if  insured  for  one 

entire  sum  (1).    The  insured  is  not  in  any  caa^  bound  to  abaa-  ] 

don  (2) ;  but  if  he  do  so  he  must  give  due  notice  of  his  deter-> 

mination ;  and  if  he  does  not  in  fact  abandon,  or  neglect^  "    »lo 

80  eflSectually»  or  if,  on  being  reqmred  by  the  under^      e  to 

assign  over  his  interest  in  the  proper^  assured,  he         \es  to 

do  so  (3),  he  will  not  be  entitled^  to  claim  as  for  a  total,  but  in  *j 

general  only  for  a  partial  loss,  unless  in*  the  conclusion  tb<  re 

be  a  total  loss.  (4) 

The  insurers  in  gAieral  ar^4i?P>^<l  ^  accept  a  proper  aban« 
donmenl^  and  if  they  refuse  to  do  «o  they  will  still  be  in  elkot  ' 
liable  as  if  thqr  had  accepted  it ;  aiid  tf^  by  any  interference  of 
the  underwriters  the  assured  are  actually  {^evented  from  aban- 
dcning,  the  former  will  still  be  liable.    If  llie  insured}  hearing 
that  his  ship  is  much  disabled  and  has  put  into  port  to  repair, 
express  his  desire  to  the  underwriters  to  abandon,  and  be  dis- 
suaded firom  it  by  them,  and  they  order  the  repairs  to  be  made, 
they  are  liable  to  the  owner   for  all  the  subsequent  damage 
occasioned  by  that  refusal,   though   it  should  amount  to  the 
whole  sum  insured  (5).     It  should  seem  that  the  insurers  are 
not  bound  to  accept  an  abandonment  in  the  case  of  a  capture  or 
detention  by  pirates^  &c.,    or  in  such  cases  where  a  spes  r^* 
cuperandi  exists  (6).     If  an  insurer  rejects  an  abandonment,  he 
must  do  so  within  a  reasonable  time,  or  he  will  be  liable  as  if 
he  had  accepted  it;  and  in  a  case  where  the  underwriters  did 
not  stir  for  more  than  two  months  after  the  notice  o(  abandon- 
ment, they  were  considered  as  having  acquiesced  in  it,  and  by 
acquiescing  in  an  abandonment  the  insurers  in  general  admit 
the  loss  to  be  total  (7).     If  the  underwriters  demand  an  aban- 
donment of  more  than  they  have  insured,  this  need  not  prevent 
the  insured  from  abandoning  to  the  amount  of  the  sum  in- 
sured (8).     To  render  the  insurers  liable,  as  upon  an  abandon- 
ment, there  must  be  an  actual  intention  of  the  insured  to  aban- 


>  * 
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ofibnaounau.  dOD^  as  weU  at  an  actod  abimdoamait,  unless  die  insoicn 

to  accept  it.  Where  a  stiip  being  obUged  to  put  into  a  plaoaof 
safe^  in  the  oooTse  of  her  voyage,  m  conseqaenoe  of  damage 
incurred  bjr  a  sea  peril,  and  the  owner  did  not  abandon,  but 
merely  applied  to  the  underwriters  for  directions  how  to  proceed 
upcm  an  estimate  of  the  ezpenoes  of  rqnir^  who  declined  in- 
terfering! it  was  held  he  could  not  afterwards  convert  tliis  paitial 
into  a  total  loss,  on  account  of  the  ezpences  of  the  salvage 
being  found  in  the  result  to  have  exceeded  the  value  of  the  ship, 
which  was  ultimately  sold  in  the  place  into  which  die  had  been 
driven  by  distress,  though  die  sale  was  directed  by  the  assmred 
to  be  made  on  account  of  all  concerned.  (1) 

• 
We  will  now  consider,  1st,  What  will  amount  to  such  a  loss 
as  not  to  require  an  abandonment  to  entide  the  insured  to  re- 
cover. 2dly,  In  what  cases  the  insured  may  abandon,  and 
when  an  abandonment  is  necessary.  8d,  In  what  manner  an 
abandonment  should  be  made,  and  what  will  amoont  to  one. 
And  4thly,  The  efiect  of  an  abandonment. 

What  will  1st.  What  mil  amount  to  a  total  lossy  so  as  to  entitle  the  insured 

lo«»  so  u  to  en-  ^^  recooer  on  a  policy  ^without  an  abandonment.     If  there  has  been 
title  the  insurod   ^  ^^  destruction  of  the  thinff  insured,  it  is  scarcely  necessary 

to  recover  with*  ,  ^  ^ 

out  an  abandon-    to  observe  that  the  insured  are  liable  within  the  meaning  of  the 
^^^"  policy  to  the  full  amount  of  the  sum  insured,  without  any  actual 

Abandonment,     abandonment  on  the  part  of  the  insured.     Freight  is  insured 
when  neceawy.  g^^j^  A.  to  B. ;  the  ship  sails,  but  is  obliged  to  put  back  fix>m 

stress  of  weather,  when  she  is  found  to  be  incapable  of  complete 
repair,  and  the  cargo  is  accordingly  unloaded,  and  the  ship  sold ; 
in  an  action  on  the  policy  for  a  total  loss,  it  was  held  that  there 
was  no  necessity  tor  an  abandonment  of  the  freight,  but  that  the 
insured  was  bound  to  use  all  reasonable  endeavours  to  repair  the 
ship,  so  as  to  have  carried  the  cargo^  or  part  of  it,  which  would 
have  operated  as  a  salvage  (2).  Freight  was  insured  on  ship  and 
cargo  of  timber  from  Quebec  to  London ;  the  ship  sailed  from 
Quebec,  and  on  her  voyage  down  the  river  St.  Lawrence  sprung  a 
leak,  and  it  became  necessary  for  the  preservation  of  the  lives  of 
the  master  and  crew  to  run  her  on  shore ;  she  took  the  ground  on 
the  outside  of  a  reef  of  rocks,  and  was  there  fixed  and  exposed  to 


( 1)  14 East,  465.  (2)  1  Marjh,  447.  S.C.  6 Taunt-  68. 
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Aeim  fiMM  of  dbe  atrmmj  md  in  tiie  wijr  of  the  drift  ice  thea  Dfatodooncwu 
CNaniiig  «id  floadag  down  tho  lirer.  One  of  the  part  owners  and 
9gmt  far  tbe  olben  resided  at  Quebec^  and  after  two  sorvej^ 
in  which  the  annreyors  stated  as  their  opinion,  that  it  would  be 
pnideBt  to  aell  the  ahip  and  cargo»  the  master,  under  die  direc- 
laon  of  such  part  owner,  sold  the  same;  the  ship  however 
■wrr^red^  was  npaived  by  the  purdiasers,  and  afterwards  brought 
a  AH  eaigo  to  London*   In  an  action  on  the  policy  against  the 

on  freight  for  a  totid  loss,  it  was  held  that  an 
of  the  fird^it  was  unnecessary  (1).  An  American 
pBoperly  licenaed  to  export  saltpetre  from  CBlmtta  to  America, 
haviag  iasored  it  for  the  voyage,  the  ship  was  seized  by  the 
captain  of  a  British  ship  of  war  at  the  C^ie  of  Good  Hope, 
and  the  cargo  condemned,  unshipped,  and  sold  by  order  of  the 
court  of  admiralty  there,  whose  sentence  was  afterwards  reversed 
Ml  iqppeal  here,  and  the  pr<^>erty  ordered  to  be  restored,  or  its 
value  paid  to  the  owner,  though  upon  payment  of  the  captor's 
ooata ;  k  was  held  that  the  assured  might  recover  as  for  a  total 
lo0s  without  aoti^  of  abandonment,  the  thing  insured  being 
wholly  lost  to  the  owner  by  the  unshipping  and  sale  of  the  com- 
modity at  the  Cfqie^  under  the  order  of  the  court  there,  and  that 
each  loss  was  recoverable  against  the  underwriters  on  a  count 
all^og  it  to  have  happened  by  the  unlawful  seizure  and  deten- 
tknx  of  a  British  ship  df  war,  and  that  the  court  of  appeal  allow- 
ing the  o^fitor  his  costs  on  the  reversal  of  the  sentence  of  con- 
demnation did  not  the  less  shew  the  original  seizure  and  deteur 
tion  to  be  unlawful  as  alleged  in  the  count.  (2) 

So  if  there  have  been  such  a  loss  as  would  entitle  the  insured 
to  abandon,  but  he  omits  to  do  so,  or  make  an  ineffectual  aban- 
donment, and  there  arise  a  subsequent  total  loss  by  entire  de- 
struction, the  insured  may  recover  without  abandonment  (3). 
Where  in  an  insurance  on  goods  the  vessel  was  wrecked,  part  of 
thegoods  lost,  and  part  got  on  shore,  but  (whilst  on  shore)  were 
destroyed  and  plundered  by  the  inhabitants  of  the  Isle  of  France, 
90  that  no  portion  of  them  came  again  into  the  possession  of  the 
asaured,  it  was  held  that  this  was  a  total  loss  by  perils  of  the 

,  and  no  abandonment  was  necessary  (4).    If  there  be  an 


(1)  3  Moore,  1 15.  (3)  15  East,  13. 

(2)  Mullett  V.  Shedden,  13  Eastt  (4)  Holt.  C.  N.  P.  1 49. 
304. 

ll2 


516  Of  Policies  of  Insurance.  [Ch.  10, 

Ofabudooment.  BCtuat  loss  by  entire  destruction,  the  drcumstance  of  the  assured 

having  previously  given  an  ineffectual  notice  of  abandonment 
will  not  prejudice  his  daim  (1  )•  And  where  the  assured  of  goods 
having  received  intelligence  on  the  8th  of  January  1811,  that 
the  ship's  papers  were  taken  away  on  the  7th  of  December  pre- 
ceding by  the  Swedish  government,  within  whose  port  she 
was,  did  not  give  notice  of  abandonment  to  the  defendant  under- 
writer till  the  17th  of  January,  but  though  such  notice  was  too 
late,  supposing  an  abandonment  to  be  necessary,  yet  as  the  goods 
were  finally  seized  and  unladen  by  orders  of  Jthat  government 
on  the  SQth  of  April  following,  it  was  held  diat  the  inefiec* 
tiial  notice  of  abandonment  before  given  did  not  preclude  the 
assured  from  recovering  as  for  a  totid  loss  without  any  abandon- 
ment, (f ) 

In  what  cases  an  2d.  In  ix>hat  coses  an  insured  may  abandon^  and  vAere  an 
llbMidon'Tnd  abandonment  is  necessary.  It  may  appear  superfluous  to  enter 
where  an  aba n-  into  the  v«fy  many  cascs  which  have  been  brought  forward  on 
ccsiary.  ^be  Subject,  as  to  what  will  amount  to  such  a  loss  as  to  entitle 

the  insured  to  abandon ;  as  no  general  rule  however  can  be  laid 
down,  frirther  than  the  above,  it  may  be  most  advisable  to  look 
into  the  facts  of  the  most  important  cases  which  have  been  de- 
cided on  this  subject,  and  from  which  the  law  can  be  better  col- 
lected than  the  laying  down  of  any  general  position.  It  may  be 
as  well  here  to  remark,  that  a  party  can  in  no  case  abandon 
where  he  does  not  all  in  his  power  to  prevent  the  loss.  (3) 

Shipwreck  is  generally  a  total  loss*  What  may  be  saved  of 
the  ship  or  goods  is  so  uncertaini  and  depends  so  much  on  acci- 
dent, that  the  law  cannot  distinguish  this  from  the  absolute  de- 
struction of  the  whole ;  the  wreck  of  the  ship  may  remain,  and 
may  be  saved,  but  the  ship  is  lost.  A  thing  is  said  to  be  destroyed 
.  when  it  is  so  broken,  disjointed,  or  otherwise  injured,  that  it  no 
longer  exists  in  its  original  nature  and  essence;  so  the  goods  may 
remain ;  but  if  no  ship  can  be  procured  in  a  reasonable  time  to 
carry  them  to  their  place  of  destination,  the  voyage  is  lost,  and 
the  adventure  frustrated.    But  mere  stranding  is  not  of  itself 


(1)15  East,  13.  Brotherston  v.        (2)  Mellish  v.  Andrews>  15  East, 
Barber.  B.  R.  M.T.   57  Geo.  3.     J 3. 
Selw.  N.  P.  938.    10  East,  329.        *  (3)  2  B.  &  A.  b\3. 
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deemed  a  total  loss,  so  as  to  entitle  the  insured  immediately  to  Ofthandooiiieiit. 
abandon.  If  by  some  fortunate  accident^  by  the  exertions  of  the 
crew,  or  by  any  borrowed  assistance^  the  ship  be  got  off  and  ren* 
dered  capable  of  continuing  her  voyage,  it  is  not  a  total  loss,  and 
the  insurers  are  only  liable  for  the  expences  occasioned  by  the 
stranding ;  it  is  only  when  the  stranding  is  followed  by  ship- 
wreck, or  in  any  other  way  renders  the  ship  incapable  of  prose-* 
eating  her  voyage,  that  the  insured  is  entided  to  abandon.  (1) 

It  is  also  a  rule,  that  to  entitle  the  insured  to  abandon  there 
must  be  at  some  period  of  the  voyage  insured,  or  during  the  con- 
tinuance of  the  risk,  a  total  loss ;  and  the  following  cases  will  shew 
that  no  partial  loss,  however  great,  occasioned  by  the  perils  of 
the  sea,  can  be  turned  into  a  total  loss.  Thus,  where  (2)  an  insur- 
ance was  made  on  the  ship  Friendship,  from  Weyburgh  to  Lyons, 
the  ship  arrived,  but  had  been  so  much  damaged  in  the  voyage  as 
not'to  be  worth  repairing,  it  was  held,  that  though  the  damage  was 
at  the  rate  of  j^48  per  cent.,  the  owner  could  not  abandon ;  and 
it  was  said,  that  '^  nothing  can  be  better  established,  than  that  the 
owner  of  a  ship  can  only  abandon  in  the  case  of  a  total  loss  hap- 
pening at  some  period  or  other  of  the  voyage;  the  true  way  of 
considering  this  case  is,  that  it  was  an  insurance  on  the  ship  for 
the  voyage,  and  if  either  the  ship  or  the  voyage  be  lost  it  will  be  a 
total  loss,  but  here  neither  was  lost"     If  by  any  accident  or  mis« 
jfortune  the  ship  be  prevented .  froita  proceeding  on  her  voyage^ 
and  the  voyage  be  thereby  lost,  this  is  a  total  loss,  not  only  of 
the  ship  and  freight;,  but  also  of  the  cargo,  if  no  other%hip  can 
be  procured  to  carry  it  to  its  port  of  destination,  but  if  such  other 
ship  could  be  procured  it  would  be  otherwise,  \Spro  rata  freight 
could  be  recovered  (3).     In  a  policy   of  assurance  on  goods 
(chopper  and  iron)  at  and  from  L,  to  Q.  warranted  free  of  par- 
ticular average,  and  the  ship,  owing  to  sea  damage,  in  the  course 
of  her  voyage  was  obliged  to  run  into  port  and  undergo  repair, 
and  some  part  of  the  goods  were  damaged,  and  the  repairs  de- 
tained her  so  long  as  to  prevent  her  reaching  Q.  that  season^  and 
no  other  ship  could  be  procured  at  that  or  a  neighbouring  port 
to  forward  the  cargo  in  time,  so  that  the  voyage  wks  abandoned, 
and  the  ship  afterwards  sailed  on  another  voyage,  it  was  held  that 


(!)  VideEmerig.  tom.2.p.  180.         (3)  Park»  169. 
(2)  1  T.  R.  187. 
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OfflhndoDatnt.  diis  was  Dot  A  total  I088  of  Uie  goodsi  and  thai  th^  afisored  ooald 

not  abandon  (1).  And  a  I068  of  voyage  for  the  teason  by  tkc 
perils  of  the  sea  u  not  a  ground  ^  abandonm^it  upon  a  poli^ 
on  goods,  with  a  clause  of  warranty  free  from  average  whete  the 
cargo  is  in  safeQrj  and  not  of  so  perishable  a  nature  as  to  make 
the  loss  of  the  voyage  a  lose  of  the  oommodiQr  (S).  Where  the 
ship  was  wrecked^  but  the  goods  were  brought  on  shores  tfaoaj^ 
in  a  very  damaged  state^  so  that  they  became  unprofitable  to  the 
assured,  it  was  held  that  the  underwriters  on  the  goods,  who 
were  freed  by  the  policy  fitmi  the  particular  average,  could  not 
be  made  liable  as  for  a  total  loss  by  a  notice  of  abandonment  (8)> 
Upon  a  policy  of  insurance  on  tLKt^  valued  at  so  much,  and 
warranted  free  of  particular  average^  if  the  vessel  be  wrecked^ 
and  the  assured  do  not  abandon^  but  labours  to  save  the  cargo^ 
and  in  fiurt  saves  a  part  (one  sixteenth),  though  much  damaged, 
they  are  entitled  to  recover  as  for  a  total  loss  of  that  part  which 
was  in  &ct  totally  lost,  but  not  for  the  rest>  which  was  saved  to 
them  in  specif  though  deteriorated.  (4) 

Capture  by  an  enemy  or  a  pirate  is  prima  facie  a  total  loss) 
and  immediately  upon  the  capture,  or  upon  a  mere  anesty  or  at 
any  time  while  the  ship  continues  under  detention,  the  insured 
may  elect  to  abandon,  and  give  notice  to  the  insurer  of  hia  inteo'* 
tion  to  do  so^  and  thus  entitle  himself  to  claim  as  for  a  total  loss 
firom  the  insurer,  provided  the  insurers  accede  to  die  abandon^ 
ment,  for  from  the  moment  of  the  capture  the  owners  prima 
facie  lose  their  power  over  the  ship  and  cargo,  and  are  deprived 
of  the  free  disposal  of  them ;  and  in  the  opinion  of  the  merchant, 
his  right  of  disposal  being  suspended  or  rendered  uncertain^  is 
equivalent  to  a  total  deprivation.  It  would  therefore  be  unrea- 
sonable to  oblige  the  insured  to  wait  the  event  of  recapture  (5). 
But  a  capture  or  arrest  does  not  necessarily  and  at  all  events 
terminate  in  a  total  loss,  so  as  to  entitle  the  insured  to  abandon, 
for  as  he  cannot  abandon  till  he  has  received  notice  of  the  loss, 
if  at  the  time  he  receives  such  advice,  or  before  he  has  elected  to 
abandon,  he  receive  advice  that  the  ship  or  goods  insured  are 
recovered,  or  are  in  safety,  he  cannot  thai  abandon,  because  he 


(1)  2  Maale  &  Selw.  340.  (4)  15  East,  559. 

(2)  6  M.  &  S.  47.  (5)  2  Mantb,  484* 

(3)  16  East,  214, 
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can  only  abandon  whQe  it  is  a  total  loss,  and  h%  knows  it  to  be  OfaUii4«MM«i» 
8o^  not  after  be  knows  of  tbe  recoveiy ;  thereforei  if  a  o^tttrad 
ship  be  retaken  and  permitted  to  proceed  on  her  Toyage^  so  that 
die  sulbrs  but  a  small  temporary  inconvenience^  this  would  only 
be  a  partial  and  not  a  toUl  loss  (1).    And  therefore^  wbei^  a 
flliip  insured  from  Jamaica  to  Liverpool  was  captnred  in  tbe 
coarse  of  her  voyage^  and  recaptured  in  a  few  days»  and  the  in- 
sured having  received  inteiligenoe  of  the  recapture  and  that  the 
ship  was  safe  in  the  possession  of  the  recaptora  in  a  port  of 
Ireland,  but  without  any  further  knowledge  of  her  state  and  eon* 
dition,  he  persisted  in  h»  notice  of  abandcHiment,  but  the  ship 
was  afterwards  restored  to  his  possession  without  damage,  and 
arrived  at  Liverpool  and  earned  her  ireighiy  this  salvage  and 
the  charges  of  the  recapture  amounting  only  to  j£i5. 45.  Sd.  per 
cent. ;  held  that  he  was  not  entitled  to  abandon,  it  appearing  in 
the  result,  that  at  the  time  when  the  notice  of  abandonment  was 
given  it  was  in  fact  only  a  partial  and  not  a  total  loss^  as  the 
assured  supposed,  and  there  being  no  subsequent  circumstances, 
such  as  the  loss  of  voyage^  high  salvi^e^  &c*  to  continue  it 
a  total  loss  (2).     Where  there  was  a  loss  by  capture,  intelligence 
of  which  was  received,  and  an  abandonment  made,  and  a  re- 
capture took  place  before  the  notice  of  abandonment  was  given, 
but  there  was  no  intelligence  received  of  such  recapture  until 
after  some  steps  had  been  taken  by  tbe  underwriters,  it  was 
held  to  amount  to  an  acceptance  of  the  abandonment  by  them  (8). 
However,  a  title  to  restitution  upon  a  recapture  does  not  neces- 
sarily and  at   all  events    deprive  the   insured  of  the  right  to 
abandon,  or  if  in  consequence  of  the  capture  the  voyage  be  lost, 
or  not  worth  pursuing,  if  the  salvage  be  very  high,  if  further 
expence  be  necessary,  and  the  insurer  will  not  undertake  at  aU 
events  to  pay  it,  he  may  abandon  (4) ;  so  if  after  a  recapture 
an  embargo  be  laid  on  the  ship  the  assured  may  abandon  {&). 
An  abandonment  made  after  capture,  under  circumstances  which 
would  entitle  the  assured  at  the  time  to  recover  as  for  a  total 
loss,  is  not  defeated,  so  as  to  become  an  average  loss,  only  by  the 
mere  restitution  and  return  of   the  ship's  hull  before  action 
brought,  if  the  restitution  be  under  such  condition  as  to  make 


(1)  2  Burr.  683.  ^4)  2  Burr.  U98.    DougL  2  J  9. 

(2)  10  East,  329.  4M.&S.  576. 

(3)  2  Dow.  474.  (^)  6  T.  R.  413.    5  M.  &  S. 
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Of abiodoiinaat.  jj  uncertain  whether  the  assured  may  not  have  to  pay  more  than 

its  worth )  as  where  a  ship  insured  from  Liverpool  to  Sierra 
Leone  was  captured^  plundered^  her  guns^  stores,  papers^  and 
instruments  taken  away,  and  the  voyage  lost,  and  was  carried  to 
Fayal,  where  proceedings  were  instituted  in  the  admiralty  courts 
and  sentence  was  pronounced  in  fisivour  of  the  assured^  but  ap- 
peal was  made  against  such  sentence,  and  the  assured  aban- 
doned, which  abandonment  the  underwriter  refiised  to  accept^ 
and  afterwards  the  remainder  of  her  cargo  was  sold  at  Fayal, 
and  the  law  expences  paid  thereout,  and  the  rest  left  as  a  de- 
posit to  answer  the  event  of  the  appeal,  in  order  to  obtun  the 
release  of  the  ship,  and  afterwards  the  ship  returned  to  Liver- 
pool^ it' was  held  that  the  assured  might  recover  for  a  total 
loss,  ih  an  action  brought  after  the  ship's  return  to  Liver- 
pool.(l) 

If  an  insurer  refiise  to  accept  an  abandonment  upon  the  capture 
of  a  ship,  and  after  the  refusal  the  ship  be  recaptured,  he  wiU 
not  be  liable  as  for  a  total,  but  only  a  partial  loss  (2).  And  wliere 
an  insurance  was  made  on  a  ship  from  Rio  de  Janeiro  to  Liver- 
pool, and  the  ship  was  captured  and  afterwards  recaptured,  but 
in  the  interval  the  assured,  having  received  intelligence  of  the 
capture^  gave  notice  of  abandonment,  which  the  assurers  did 
not  consent  to,  and  after  the  recapture  the  ship  arrived  at  Liver- 
pool, having  sustained  a  partial  damage,  it  was  held  the  insarers 
were  only  liable  for  a  partial  loss.  (S) 

An  arrest  of  princes,  or  other  detention,  such  as  an  embargo^ 
prima  fade  will  entitle  the  insurer  to  abandon  for  a  total  loss ; 
and  the  same  rules,  as  govern  in  the  cases  of  capture  on  this 
subject,  will  be  here  applicable.  Where  a  neutral  ship,  bound 
from  America  to  Havre,  was  detained  and  brou^t  into  a  British 
port,  and  pending  proceedings  in  the  Admiralty  the  king  de- 
clared Havre  in  a  state  of  blockade,  by  which  the  further  pro- 
secution of  the  voyage  was  prohibited,  this  was  held  a  total 
loss  of  the  voyage,  which  »titled  the  neutral  assured  to  aban- 
don (4).      But  a  foreigner,  insuring  in  this  country  his  ship  or 


(1)  4  Maule  &  Selw.  576.       ,         (8)  5  M.  &  S.  418. ;  see  a 
^    (2)  4M.&S.3^3.       ,  2Burr.  1198.     1  Black. JL 276- 

(4)  9  East,  283. 
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goods  on  a  voyage^  is  not  entitled  to  abandon  on  an  embargo  Of  abandonment 
laid  on  the  property  in  the  ports  of  his  own  country,  as  his 
assent  is  virtually  implied  to  every  act  of  his  own  government^ 
and  makes  such  embargo  his  own  voluntary  act ;  and  goods 
having  been  consigned  by  such  foreigner  on  his  own  account 
and  risk  to  British  merchants  here,  who  in  consequence  of  such 
consignment,  made  advances  to  the  foreigner,  and  made  insur- 
ance upon  the  goods  on  his  account,  debiting  him  with  the 
premiums,  and  the  goods  were  afterwards  abandoned  in  con- 
sequence of  such  embargo,  it  was  held  that,  as  the  foreigner 
could  not  recover  against  the  underwriters,  his  consignees  could 
not  recover  their  advances  under  a  policy  made  for  the  benefit 
of  the  foreigqer,  though  made  in  their  names,  as  interest  might 
i^pear,  however  they  might  have  insured  their  separate  in- 
terests by  a  policy  made  on  their  own  account  (1).     Where  a 
ship  is  seized  and  condemned  by  a  foreign  state,  and  purchased 
by  the  master  on  behalf  of  his  owner,  the  owner  can  only  re* 
cover  as- for  a  partial  loss,  for  the  property  in  the  ship  is  not 
divested  out  of  him  (2).     The  loss  of  the  voyage,  occasioned  by 
the  detention  of  the  ship,  will  not  enable  the  owner  to  recover 
on  the  policy  on  the  ship  for  a  total  loss,  the  ship  having  been 
released  before  abandonment  (S).     Upon  a  hostile  embargo  in  a 
foreign  port,  the  owner,  who  had  separately  insured  ship  and 
freight,  abandoned  tliem  to  the  respective  underwriters,  which 
was  accepted  by  them,  after  which  the  embargo  was  taken  off, 
and  the  ship  completed  her  voyage  and  earned  freight :  it  was 
held  that  the  assured  could  not  recover  as  for  a  total  loss  of 
freight,  the  freight  having  been  in  fact  earned  \  or,  supposing  it 
to  hflEve  been  in  any  other  sense  lost  to  the  assure(i  by  the  aban- 
donment of  the  ship  to  the  underwriters  thereon,  it  was  so  lost, 
not  by  any  peril  insured  against,  but  by  the  voluntary  act  of  the 
assured  in  makiog  such  document  (4).    A  vessel  chartered  to 
Oporto,  St  Ube's,  and  Gottenburgh,  being  taken  at  Oporto  by 
th^  enemy,  was  liberated,  on  payment  by  the  master  of  a  sum  of 
jnoney,  and  on  condition  of  his  bringing  home  in  her  to  Eng- 
land English  prisoners  to  be  exchanged  for  an  equal  number  of 
French:  upon  the  news  of  the  capture,  but  after  the  time  of 


.IT*   ^ 

(1)  10  East,  536.  \^  (3)2  Taunt.  363. 

(2)  I  Marsh.  425.  S'X:J    6  Taunt.         (4)  3  Ea.^t,  388. 
25. 
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Ofabn^onment.  the.  ship's  liberatu»i}  the  owners  abandoned  the  ship  to  the  in* 

surers :  upon  her  arrival  at  Portsmouth,  the  captain  refhsed  to 
deliver  her^  unless  on  repayment  of  the  ransom,  which  the 
owner  refused :  and  the  Court  of  Common  Pleas  held  that  the 
owner,  being  entitled  to  retake  his  ship,  which  was  safe  at  Ports- 
mouth, the  loss  of  the  voyage  did  not  enable  him  to  recover  upon 
a  policy  on  the  ship  as  for  a  total  loss,  nor  could  he  recover  as 
for  an  average  loss,  die  sum  which  had  been  paid  by  the  master 
for  the  ship's  ransom,  and  which  being  an  illegal  payment,  the 
plaintiff  was  not  bound  to  repay  to  the  master  (1).  Somcdmesy 
upon  the  detention  of  a  vessel  by  a  foreign  power,  the  insurers 
pay  the  amount  of  their  subscription,  upon  an  undertddng  that 
if  the  property  shall  be  restored,  the  insurers  shall  be  placed  in 
the  same  situation,  and  no  actual  abandonment  is  made ;  if  the 
property  be  afterwards  restored,  but  during  the  detention  was 
injured,  yet  this  subsequent  restoration  will  be  considered  a  suf- 
ficient compliance  with  the  undertaking.  (2) 

Barratry  will  in  general  constitute  a  total  loss,  so  as  to  en- 
title the  assured  >o  abandon.  It  has  been  questioned  how  ikr 
the  assured  may  abandon,  on  an  act  of  barratry  being  com- 
mitted during  the  voyage,  as  by  smuggling,  subjecting  the 
vessel  to  forfeiture  (3).  Where  a  ship  and  cargo  was  bar- 
ratrously  taken  out  of  the  course  of  her  voysge  by  the  crew,  and 
the  ship  and  part  of  the  cargo  sold,  and  the  remainder  sent  home 
by  another  vessel ;  it  was  held  that  this  was  a  total  loss  of  the 
cargo,  from  the  time  of  the  committing  the  act  of  barratry  (4). 
So  in  an  insurance  on  a  slave  ship  and  cargo,  ^  at  and  firom 
Liverpool  to  the  coast  of  Africa,  &c.,  and  from  thence  to  the 
West  Indies  and  America,"  when  immediately  on  the  ship's 
arrival  on  the  coast  the  crew  met,  and  whilst  the  master  was 
ashore,  took  possession  of  her,  and  set  sail  for  an  enemy's 
port;  but  the  boatswain,  to  whom  the  management  of  the 
ship  was  confided,  steered  for  Barbadoes,  where  the  ringleaders 
were  seized,  and  some  of  them  executed:  part  of  the  stores 
and  outward  cargo  having  been  embezzled  by  the  crew,  and  the 
remainder  sold  by  the  government  agent  at  Barbadoes  for  the 
benefit  of  all  concerned :   it  was  held  that,  under  these  cir* 


(1)  2  Taunt.  363.  (3)  1  Term  Rep.  252. 

(2)  1  Stark.  6.  (4)  5  B.  &  A.  697. 
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cumstanoes  of  utter  dilapidation  and  loss  of  the  voyigey  the  Of  aUadoBMiii. 

assured  were  entitled  to  abaodon  and  recover  as  fbr  a  total 

loss  (1)«  So  in  an  insurance  on  a  ship,  and  the  ship  during  her 

▼oyage>  while  loading  her  homeward  carg05  was  seized  by  the 

crew^  and  carried  away  to  a  distant  country^  and  her  caigo 

plundered  and  the  ship  deserted^  but  was  afterwards  retaken  by 

another  ship,  and  was  brought^  with  a  ssaall  remaining  part  of 

her  caigo^  to  an  English  port  (not  the  port  of  her  destinatioii), 

and  part  of  her  rigging  was  gonei  and  she  could  not  be  made  fit 

for  a  voyage  again  without  considerable  expence  in  pnmding 

acrewand  stores:- it  was  held  that  this  was  not  a  total  losfl^soaa 

to  entitle  the  assured  to  abandoUf  after  notice  of  recapture  (S)* 

Where  a  ship  received  considerable  damage  from  tempestnouf 

weather^  and  the  crew^  completely  exhausted,  deserted  the  ship  on 

the  high  seas,  for  the  mere  preservation  of  their  lives,  and  the 

ship  was  then  taken  possession  of  by  a  fresh  crew,  who  succeeded 

in  conducting  her  safely  into  port:  it  was  held  that  such  deser-> 

tion  of  the  crew  did  not  of  itself  amount  to  a  total  loss ;  and  that 

the  ship,  having  been  sold  under  the  decree  of  the  Admiralty 

Court  to  pay  the  salvage,  and  it  not  a^ipearing  that  the  assured 

had  taken  any  means  to  prevent  such  sale,  that  they  had  no 

right  to  abandcm,  and  that  there  was  no  more  than  a  partial 

loss.  (3) 

3d.  In  what  mamier  an  abandonment  should  be  maJe^  and  Atwhattimiao^ 
whcU  will  amount  to  an  abandonment.    As  soon  as  the  insured  '"  ''h«jn«ine' 

an  alMnaoomeot 

receives  advice  of  a  loss  which  entitles  him  to  abandon,  he  must  should  be  made, 
make  his  election  whether  he  will  abandon  or  not,  and  if  he  de-  ttaoun 'to'an 
terminesto  abandon,  he  must  give  the  underwriters  notice  of  this  alMiuiGimieiic. 
within  a  reasonable  time  after  the  intelligence  arrives,  and  any  , 

unnecessary  delay  in  giving  this  notice  will  amount  to  a  waiver 
of  his  right  to  abandon ;  for,  unless  the  owner  does  some  act 
signifying  his  intention  to  abandon,  it  will  be  only  a  partial  los8> 
whatever  may  be  the  nature  of  the  case,  or  the  extent  of  the 
damage  (4).  He  must  make  his  election  speedily,  whether  he  will 
abandon  or  not,  and  put  the  underwriter  in  a  situation  to  do  what 
is  necessary  for  the  preservation  of  the  property,  whether  sold 


(J)  Dow. 349.  (Scotch).  2  M.  &  S.  290. 

(2)  2  Maul.  &  Selw.  290.  (4)  1  T.  R.  608.      Park,  228, 

(3)  2  B^  &  A.  513.     See  also    &c.    2  Marsh.  508. 
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OfibtcidomMiir»  ^f  unsold.  "  He  cannoti"  as  it  has  been  saidj  **  lie  by  and  treat 

the  loss  as  an  average  loss^  and  take  measures  for  the  recovery  of 
it,  without  communicating  that  fact  to  the  underwriters,  and 
letting  them  know  that  the  property  is  abandoned  to  them  (1)/' 
But  the  assured  is  entitled  to  a  reasonable  time  for  acquiring  a 
full  knowledge  of  the  state  of  a  damaged  cargo,  before  be  is 
bound  to  elect  whether  he  shall  abandon  (2).  Therefore,  where 
a  ship  bound  from  Liverpool  to  Calais  put  back  to  Liverpool  on 
the  20th  of  December,  when  the  cargo,  consisting  of  sugar,  was 
immediately  relanded  and  surveyed,  the  owners  in  London  re- 
ceived a  letter  from  their  agents  at  Liverpool,  dated  29th  De- 
cember, stating  that  the  cargo  was  much  damaged,  but  that  it  was 
still  in  contemplation  to  send  it  on ;  and  another,  dated  7th 
January,  stating  that,  on  further  examination,  the  whole  cargo 
was  found  to  be  damaged :  it  was  held  that  the  owners,  on  the 
receipt  of  the  latter  letter,  were  still  in  time  to  abandon  (S).  It 
seems  to  be  the  province  of  the  judge  to  direct  the  jury  as  to  what 
is  a  reasonable  time  for  making  the  abandonment  (4).  Where 
a  vessel  sailing  with  corn  from  Waterford  to  Liverpool,  under 
a  policy,  with  a  memorandum  to  be  free  from  all  but  general 
average,  was  stranded  near  Waterford  on  the  28th  of  January, 
and  continued  under  water  at  times  for  near  a  month,  during 
which  time  the  assured,  at  low  water,  were  employed  in  saving 
the  cargo  for  their  own  benefit,  and  the  whole  of  the  cargo  being 
damaged,  but  some  recovered^  and  no  notice  of  abandonment 
was  given  to  the  underwriters  in  London  till  the  18th  of  Fe- 
bruary :  it  was  held  that  this  was  not  notice  in  such  a  reasonable 
time  as  to  entitle  the  insured  to  abandon  as  for  a  total  loss  (5). 
So  where  the  blockade  of  Havre  had  been  publicly  notified 
here  on  the  6th  of  September,  and  no  notice  of  abandonment 
given  till  the  14th  of  October,  nor  any  excuse  substantiated  for 
not  giving  it  sooner  fof  want  of  competent  authority  before,  nor 
any  authority  shewn  for  giving  it  then :  it  was  held  that  the 
notice  was  out  of  time,  and  this,  though  the  plaintifi*'s  agents  in 
this  country  had  no  notice  till  the  17th  of  October,  of  the  decree 
for  restoration  of  the  ship  and  goods  in  question,  which  had  been 

(1)  Park,  280.    7  East,  43.     15         (3)2  Marsh,  88.  S.C.  6  Taunt. 
East, 563.     5  M.  &  S.  47.  383. 

(2)  2  Marsh.  Rep.  88.   6  Taunt.        (4)  Per  Lord  Ellen  borough,  C.J. 
383.  S.C.  7  East,  43. 

(5)  7  East,  Rep.  38. 
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pronounced  on  the  8th  of  October  (1).  And  where  an  insured 
vessel  arrived  at  the  port  of  Kinsale,  on  the  24th  November^ 
on  the  14th  December  a  second  survey  was  had,  when  it  was 
found  that  the  expences  of  the  repairs  would  exceed  the  value 
of  the  ship,  and  the  insured  having  given  notice  of  abandon- 
ment to  the  insurers  in  London,  on  the  6th  January,  it  was  held 
too  late  (2);  and  the  same  was  decided  upon  a  notice  not  having 
been  given  until  five  days  after  the  insured  received  intelligence 
of  the  loss.  (3) 

With  respect  to  theybrm  of  the  abandonment,  it  does  not 
appear  that  any  peculiar  set  of  words  is  necessary)   it  must, 
however,  be  explicit,  unconditional,  and  absolute,  and  not  taken 
as  a  matter  of  inference  from  an  equivocal  act,  and,,  therefore, 
where  a  letter  from  the  insured,  stating  that  the  ship  had  been 
forced  on  shore,  and  a  quantity  of  sugars  damaged,  was  shewn 
by  the  broker  to  the  underwriters,  and  they,  by  way  of  answer, 
desired  that  the  insured  would  do  the  best  he  could  with  the 
injured  property;  in  an  action  on  the  policy  it  was  insisted  that 
this  letter  amounted  to  an  abandonment,  and  that  the  answer  of 
the  underwriters  was  an  assent  to  it;   but  Lord  Kenyon,   who 
tried  the  cause,  said,  that  as  this  was  but  a  partial  loss,  the  in- 
sured could  not  by  their  own  act  turn  it  into  a  total  one ;   that 
it  was  the  interest  of  the  underwriters,  and  the  duty  of  the  in- 
sured, to  make  a  partial  loss  as  light  as  possible ;  and  that  this 
was  the  meaning  and  import  of  the  letter,  and  of  the  answer  of 
the  underwriters  (4).    It  seems  that  no  protest  of  abandonment 
is  necessary  in  England,  as  it  is  in  some  foreign  countries  (5}. 
Upon  the  abandonment,   in   order  to  make  it  effectual,  the 
insured  should,  if  required  so  to  do,  assign'  over  the  interest  in 
the  property  insured.     The  refusal  to  assign  is  equivalent  to  It 
refusal  to  abandon.  (6) 

Any  authorized  party  acting  for  the  insured  may  give  the  notice 
of  abandonment  If  one  of  several  parties  interested  in  a  cargo 
effects  an  insurance  for  the  benefit  of  all,  he  may  give  notice  of 

(1)  9  East,  283.  1  Camp.  541. 

(2)1  Stark.  498.  (5)  Montefiore,  tit.  Insurance. 

(3)  5  M.  &  S.  47.,  &  see  3  Brod.  (6)  Atcheson's  Rep.  18.  8  T. 
&B.  147.  R.268. 

(4)  See   1  Esp.  Rep.  237.  9. 
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oritimiiiiMiiii.  abandoBmeiit  for  aU(l).     The  notioe  magr  ht  givoi  to  the 

imderwriier  Kimself,  or  to  the  «gentwho  has  sobacrihed  for 
him. 

g^ofthe  4th.  Of  the  ^€ct  of  the  abandonment.    With  respect  to  the 

^^*  effid  of  an  abandonment^  we  have  seen  that  by  the  abandon- 
ment the  insured  yields  up  to  the  insurers  all  his  right,  title, 
and  interest  in  the  sb^  or  goods  insured,  or  what  may  be  saved 
of  them,  which  from  the  notice  of  abandonment  becomes  the 
property  of  the  insurers.  It  operates  as  a  transfer  to  them  in 
proportion  to  their  respective  subscr^tions,  without  any  regard 
to  die  priority  of  the  policieK,  if  more  than  one,  and  though  the 
ship  or  goods  should  appear  by  the  several  policies  to  be  over 
insured ;  and  thb  transfer  has  a  sort  of  retrospeetive  relation  in 
refieience  to  the  insurers,  who,  to  the  extent  of  the  sum  insttradl^ 
are  {Mresumed  to  have  been  from  the  beginning  owners  of  the 
thing  insured.  A  shipowner  having  first  insured  his  ship  with 
A.  &c.,  and  his  freight  widi  B.,  &c.  for  a  certain  voyaget  nnd 
having  notioe  of^an  embargo  laid  on  the  ship  in  a  fomgn  port, 
abandons  the  ship  and  freight  to  the  respective  underwriters^ 
and  receives  from  them  the  whole  amount  of  their  subscripticma 
as  finr  a  tc^  loss,  first  undertaicieg,  by  a  mefnorandum  on  the 
ship  policy,  to  assign  to  the  underwriters  thereon  his  intesest  in 
the  ship,  and  to  account  to  them  for  it,  and  afterwards  under- 
taking by  a  similar  memorandum  on  the  iretgbt  poUcy  to  assigQ 
^  to  those  underwriters  all  right  of  recovery,  compwsation,  &e. 
The  ship  being  afterwards  libexated,  and  earning  fireight,  which 
was  received  by  the  assured;  it  was  held  that  however  the 
question  of  priori^  as  to  the  title  to  the  fraight  miglit  have  been 
as  between  die  diflferent  sets  of  underwriibers  JjtigatiDg  out  of  the 
same  fund,  and  however  the  weight  of  argument  might  prepon- 
derate more  in  favour  of  the  underwriters  on  the  ship,  yet  that 
the  assured,  who  had  received  the  freight  from  the  shippers  of 
goods,  was  at  all  events  liable  on  his  express  undertaking  to  pay 
it  over  to  the  underwriters  on  freight,  and  that  without  deduct- 
ing the  expences  of  provisions,  wages,  &c.  which  were  charges 
on  the  owner  before  the  abandonment,  and  on  the  underwriters 
on  ship  afterwards  (2).     When  the  insurance  is  for  less  than 

-   ■■     ■       ■  —  .  ■       ■      I    .    ■■      ■    ■       .         »  I  —.-mm,  ,.. 

(1)  5  M.  &  S.  57.  (2)  4  East,  34,  S.  P.  3  Bos.  & 

PuL479. 
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the  value  of  the  thing  insured,  the  abandonment  is  the  same  in  Of  abudooiMiit. 
proportion.  Thus^  if  goods  of  the  value  of  ^5|000  be  insured 
only  to  the  amount  of  ^i^'^yOOO,  and  a  total  loss  happen,  the  in- 
sured shall  only  abandon  four-fifths  of  what  is  saved ;  the  remain- 
ing £fth  will  belong  to  himself,  and  for  it  he  will  be  tenant  in 
common  with  the  insurers*  So  if  goods  be  partly  insdred,  and 
mcmey  be  borrowed  on  respondentia  for  the  residue^  the  insurer 
will  have  the  legal  title  to  what  is  abandoned,  and  the  lender 
an  equitable  claim  for  his  proportion.  (1) 

An  i^Mmdonment  to  the  underwriter  on  a  ship  transfers  the 
fireight  subsequently  earned  as  incident  to  the  ship ;  therefore, 
where  ship  and  freight  were  insured  by  separate  sets  of  under- 
writers, and  the  ship,  being  a  general  ship,  was  captured*  and 
ship  and  freight  were  abandoned  to  the  respective  underwriters, 
who  paid  each  a  total  loss,  and  the  ship  being  recaptured,  per- 
formed her  voyage^  and  earned  freight,  which  was  received  by  the 
defendant  for  the  use  of  those  who  were  l^ally  entitled  thereto, 
it  was  held  that  the  underwriter  on  the  ship  was  entitled  to  re- 
cover (2).  A  policy  on  freight  at  and  from  the  ship's  port  of  • 
loading  at  J«,  to  her  port  of  discharge,  with  leave  to  call  at  in- 
termediate ports,  beginning  the  adventure  on  the  goods  from  the 
loading  as  aforesaid,  with  leave  to  discharge,  exchange,  and 
take  on  board  goods  at  any  port  she  may  call  at,  without  being 
denned  a  deviation,  covers  the  freight  of  the  goods  loaded  at  an 
intermediate  port ;  and  therefore,  where  a  ship  having  sailed 
with  a  cargo  loaded  at  J.,  was  during  the  voyage,  cast  on  shore 
at  aa  intermediate  port,  and  lost  a  part  of  her  cargo,  and  took 
on  board  other  goods  at  that  port  to  complete  her  cargo,  and 
arrived  at  her  pert  of  discharge,  and  earned  freight;  it  was  held 
that  the  assured  who  had  abandoned  to  the  underwriter  upon 
intelligence  of  the  loss,  and  had  adjusted  with  him  as  for  a  total 
loss,  was  liable  to  the  underwriter  for  the  freight  of  that  part  of 
the  cargo  loaded  at  the  intermediate  port,  after  deducting, the 
ezpences  attendant  upon  procuring  the  said  freight  (3).  Where 
a  ahip  Was  forcibly  detained  in  a  foreign  port,  the  owner  aban- 
doned first  the  ship,  and  then  the  freight,  to  the  different  sets  of 
underwriters  thereon,  who  paid  as  for  a  total  loss,  after  which 


(1)  Montefiore's  Die  tit.  Ins.        379.    5  Moore,  1 1 6.  8  Price,  542. 

(2)  5  M.  &  S.  79:  2  Brod.  &  B.        (3)  5  Maul,  &  ScL  6. 
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OfihaBdaomeiit.  the  ship  was  liberated,  re-shipped  her  cargo,  which  had  been 

taken  out^  and  returned  home  earning  freight,  which  was  received 
bj;  the  assured ;  it  was  held  that  each  set  of  underwriters  were 
le^ectiYely  entided  to  the  benefit  of  salvage,  subject  to  the 
deductions  of  the  necessary  esqiences  of  saving  it  ^plicable  to 
,  each  underwriter  (I).  If  after  the  loss  is  pmd  compensation  ^ 
made  to  the  owner  for  the  loss  sustained,  this  compensation  shall 
go  to  the  underwriters.  (2) 

Many  questions  have  arisen  whether  an  insurer  having  once 
abandoned,  and  it  turns  out  afterwards  that  he  ought  not  or 
could  not  have  abandoned,  he  is  bound  by  such  abandonment; 
If  an  abandonment  be  once  properly  made  on  suffident  groundy 
and  the  abandonee  accede  to  such  abandonment,  it  is  absolutely 
binding  on  both  parties,  and  can  only  be  revoked  by  mutual 
consent  (S).  But  if  the  assurers  do  not  accede  to  the  abandon- 
ment^ and  in  the  end  there  arises  only  a  partial  loss  (4) ;  or  if 
the  abandonment  be  made  under  a  supposition  by  both  parties 
that  there  was  a  sufficient  cause  for  the  abandonment,  when  in 
fact  there  was  not,  then  indeed  the  abandonment  will  not  be 
binding  on  either  party,  and  the  insurers  would  in  general  be 
only  liable  for  a  partial  loss. 

Adjustment;  We  will  next  consider  the  adjustment  of  the  loss,  and  tbe 

efiPect  of  such  adjustment  The  adjustment  of  a  loss  i$  the  set- 
tling and  ascertaining  the  amount  of  the  indemnity,  which  the 
insured,  after  all  allowances  and  deductions  are  made,  is  entitled 
to  receive  under  the  policy,  and  fixing  the  proportion  of  that 
which  each  underwriter  is  liable  to  pay.  In  making  this  adjust- 
ment the  general  rule  is,  that  the  contract  of  insurance  ought 
not  to  be  lucrative,  nor  enable  the  insured  to  make  a  profit  out 
of  the  loss  of  another;  it  ought  merely  to  afibrd  him  an  indem-' 
nity,  and  no  more ;  the  insurer  ought  never  to  pay  less,  nor  the 
insured  receive  more,  than  that  which  a  fair  indemnity  demands. 
But  this  general  principle,  that  the  insured  shall,  in  case  of 
a  lossi  recover  no  more  than  an  indemnity,  may  be  controlled  by 
a  legal  mercantile  usage  (5).     In  estimating  a  total  loss  upon 
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(1)  7  East,  24.  (4)  4  M.  &  S.  393.    5  M.  &  S. 

(2)  1  Ves.  98.  418.       . 

(3)  2  Dow.  474.  (5)  1  BiDgbarn,  61. 
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goods  insured  by  an  open  policy,  it  has  been  the  nnifonn  prac*  Adjustment. 
tice  to  add  to  the  prime  cost  all  duties,  &c«  In  the  case  of 
a  total  loss,  where  the  insured  abandons,  and  the  policy  is  a 
Talued  one,  he  is  entitled  to  recoTer  the  whole  sum  insured, 
sabject  to  such  deductions  as  are  enumerated  in  the  policy. 
The  rule  for  estimating  any  loss  of  goods  insured  by  an  open 
policy  is  to  take  the  invoice  price  at.  the  lading  port,  together 
with  the  duties  and  expences,  and  the  premium  of  insurance, 
and  commission,  as  the  basis  of  the  calculation  of  the  value  of 
die  goods ;  and  die  rule  for  estimating  a  partial  loss  in  the  like 
case  is  (the  same  as  upon  a  valued  policy)  by  taking  the  propor- 
tional difierence  between  the  selling  price  of  the  sound  and  that 
of  the  damaged  part  of  the  goods  at  the  port  of  delivery^  and 
applying  that  proportion  (be  it  half,  a  quarter,  an  eighth,  &c.)f 
with  reference  to  such  estimated  value  at  the  lading  port^  to  the 
damaged  portion  of  the  goods  (1).  No  difierence  of  exchange 
sfaoald  be  regarded  in  the  adjustment,  for  the  underwriter  does 
not  insure  against  any  loss  arising  from  such  causes  (2).  In 
cases  of  general  average  the  things  saved  contribute  not  accord- 
ing to  the  prime  cost,  but  according  to  the  price  for  which  they 
may  be  sold  at  the  time  of  settling  the  averages  (3).  An  usage 
that  the  loss  in  an  open  policy  on  freight  shall  be  adjusted  on 
the  gross,  and  not  on  the  net  amount  of  the  freight,  is  a  legal 
usage  (4).  It  is  only  in  the  case  of  a  total  loss  that  there  is 
any  difierence  between  an  open  and  a  valued  policy ;  in  a  valued 
policy  the  value  is  admitted,  and  the  insured  has  only  to  prove 
that  the  goods  insured  were  on  board;  in  an  open  policy  it  is 
necessaiy  to  prove  their  value;  but  with  respect  to  a  partial  loss 
the  like  enquiry  is  to  be  made  of  the  amount  in  either  sort  of 
policy  (5).  A  partial  loss  of  either  ship  or  goods  is  that  pro- 
portion of  the  prime  cost  which  is  equal  to  the  diminution  in 
value  occasioned  by  the  damage.  In  a  case  on  a  valued  policy 
upon  goods,  it  was  determined  that  the  diminution  in  value  was 
that  proportion  of  the  value  in  the  policy,  which  the  diflference 
between  the  price  in  the  sound  and  the  price  of  die  damaged 
bore  to  the  price  of  the  sound  at  the  port  of  delivery  (6).  The 
rule  by  which  to  calculate  a  partial  loss  on  a  policy  on  goods, 
by  reason  of  sea  damage,  is  the  difierence  between  the  respective 

(1)  12  East,  689.     Park.  176.  (4)  1  fiingbamRep.  61.  Dallas* 

(2)  1  Esp.  Rep.  77.  C.J.  dubitaiite. 

(3)  Monte6ore>  tit.  Insurance.  (5)  2  Burr.  1171. 

(6)  2  Burr.  1 1 67. 

VOt.  III.  M  M 
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AdjuumMit.  gross  proceeds  of  the  same  goods  when  soand  and  when  da- 
maged^ and  not  the  net  proceeds,  it  being  settled  that  the 
underwriter  is  not  to  bear  any  loss  from  fluctuation  of  market, 
or  port  duties,  or  charges  after  the  arrival  of  the  goods  at  their 
port  of  destination  (1).  If  the  value  of  the  policy  exceed  the 
interest  of  the  assured,  the  loss  is  adjusted  in  the  same  manner 
as  if  the  policy  were  an  open  one,  and  the  computation  must 
.  be  made  by  the  real  interest  on  board,  and  not  by  the  value  in 
the  policy  (2).  When  the  loss  consists  in  the  loss  of  one  entire 
individual  parcel  of  the  goods  insured,  and  this  is  capable  of  a 
several  and  distinct  application,  as  if  out  of  100  hogsheads  of 
sugar  ten  happen  to  be  lost,  and  the  rest  arrive  safe,  the  insurer 
must  pay  the  value  of  the  ten  (S)  •  If  several  articles  be  insured 
for  one  entire  sum,  but  each  distinctly  valued,  and  only  one  be 
put  in  risk,  if  that  one  be  lost  the  insured  shall  recover  such  a 
proportion  of  the  sum  insured  as  the  value  of  that  article  bore 
to  the  whole  (4)«  Where  part  of  the  goods  is  saved,  exceeding 
the  amount  of  the  freight,  the  practice  is  to  deduct  the  freight 
from  the  salvage,  and  make  up  the  loss  on  the  difference; 
where  freight  exceeds  the  salvage,  it  is  a  total  loss  (5).  Where  all 
die  goods  are  damaged,  it  is  necessary  to  ascertain  the  quantum 
of  such  damage,  which  is  done  by  taking  the  value  oi  the  goods 
in  their  damaged  state,  and  deducting  it  fit>m  the  prime  cost. 

With  respect  to  ascertaining  the  value  of  the  goods  or  pro- 
perty lost,  various  opinions  have  been  prevalent;  but  it  is  now 
an  invariable  rule,  to  estimate  a  total  loss  on  an  open  policy,  not 
by  any  supposed  price  which  the  goods  or  property  might  have 
been  deemed  worth  at  the  time  of  the  loss,  or  for  which  they 
might  have  been  sold  at  their  market,  but  according  to  the  in-^ 
voice  price  (6)*  There  does  not  appear  any  instance  of  profit 
being  avowedly  added,  even  where  the  loss  has  happened  at  the 
portof  delivery ;  for  instance,  if  J^IOOO  be  insured  on  goods 
which  are  lost  in  the  port  of  delivery  before  they  are  landed, 
and  it  appear  that  the  invoice  price,  together  with  all  charges, 
and  the  premium  of  insurance,  amount  to  j^SOO,  but  the  goods 
at  the  time  of  the  loss  would,  had  they  been  safely  landed,  have 
been  worth  ^^lOOO,  the  sum  insured,  yet  the  loss  would  be  esti- 


(1)  2  East,  581 .  3  B08.&P.  308.  (4)  1  Esp.  Rep.  207. 

(2)  LeCras  v.  Hughes,  B.R,E.T.  (5)  2  Stra.  1065. 

22  G.  3.      Park,  174.  (6)  Park,    167.      Burr.    1167. 

(3)  2  Burr.  1 170.  1  Esp.  Rep.  77. 
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mated  at  no  more  than  ^£^800 ;  so  ^that,  whether  the  goods  arrive  AdjimmeDC 
at  a  rising  or  falling  market,  the  loss  to  be  paid  by  the  underwriter 
is  the  same.     The  best  reason  that  can  be  assigned  for  this  is  the 
difficult  of  ascertaining  the  true  amount  of  the  loss,  where  profit 
which  is  so  uncertain  is  to  be  taken  into  the  account.     It  might 
with  some  degree  of  plausibility  be  insisted^  that  the  payment 
of  the  prime  cost^  after  a  long  voyage,  and  when  the  goods 
insured  had  almost  reached  a  market  where  they  would  have 
sold  for  a  great  profit,  does  not  amount  to  an  indemnity ;  for 
besides  the  loss  of  the  profit  the  merchant  tnight  reasonably  have 
expected,  he  also  loses  all  the  benefit  he  could  have  derived 
from  the  use  of  his  money  in  any  other  adventure*    Upon  this 
principle  the  consolato  del  fnare^     in  laying  down  rules  for 
average  contributions^  declares,  that  if  the  goods  be  lost  before 
half  the  voyage  is  performed  they  are   to  be  valued  only  at 
prime  cost,  but  if  after  then,   at  the  price  at  which  they  might 
have  been  sold  at  the  port  of  delivery*    However  reasonable 
this  rule  may  be,  abstractedly  considered^  it  would  be  more  than 
counterbalanced  by  the  litigation  it  would  occasion  to  decide 
whether  the  voyage  was  half  performed^  or  if  that  were  indis- 
putable, then  what  was  the  market  price  at  the  port  of  delivery. 
A  ship  is  valued  at  the  sum  she  is  worth  at  the  time  she  sails  on 
the  voyage  insured,  including  the  expences  of  repairs,  the  value 
of  her  fiimiture,  provisions,  and  stores,  the  money  advanced  to 
the  ship's  company,  and  in  general  every  expence  of  outfit,  be- 
sides the  premium  of  insurance.   An  agent  authorized  to  under-  « 
wjifte  a  policy  may  adjust  a  loss.  (1) 

An  adjustment  being  indorsed  on  the  policy,  and  signed  by  Effect  of  an 
the  underwriters,  with  a  promise  to  pay  in  a  given  time,  is  '  ^      ''^' 
prima  facie  evidence  against  them^  and  amounts  to  an  admis-  . 
sion  of  all  the  facts  necessary  to  be  proved  by  the  insured  to 
intitle  him  to  recover  in  an  action  on  the  policy ;  it  is  like  a  note 
of  hand,  and  being  proved,  the  plaintiff  has  not  occasion  to  go 
into  proof  of  any  other  circumstances  (2).    But  the  adjustment  is 
only  primd  facie  evidence  against  the  insurer,  and  in  general 
has  no  other  effect  than  throwing  the  burthen  of  the  proof  on 
the  insurer;  and  if  there  has  been  any  misconception  of  the  law 
or  fact  upon  which  it  has  been  made,  or  there  be  any  fraud,  the 

( 1 )  1  Camp.  43.  n.  Simpson,  Sit.  after  M.  T.41  Geo.  3. 

(2)  Beawes,  310.       Wibie   v.    2  Esp.  489.  S.  P. 
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Adjustment.       Underwriter  is  not  absolutely  concluded  by  it  ( 1 )  •  And  il  has  been 

held  that  adjustment  will  not  shut  out  a  ground  of  defence  to 
which  the  attention  of  the  party  was  not  particularly  drawn  (2). 
Where  the  defendant,  with  several  other  underwriters,  in  August 
1814,  subscribed  a  policy  on  hides  from  Buenos  Ayres  to  Lon- 
don, the  ship  was  captured,  and  the  plaintiffi  abandoned  the 
cargo  to  the  underwriters,  and  claimed  a  total  loss ;  some  time 
after  the  ship  was  recaptured,  and  all  the  underwriters  but  the 
defendant,  on  the  19th  of  October  1814,  adjusted  a  salvage  loss, 
deducting  short  interest,  to  the  amount  of  j£64  1 85.  S£  per  cent.,, 
which  they  paid ;  the  defendant,  on  the  7th  of  February  1815, 
^  adjusted  j£*d3  per  cent,  on  account  of  his  subscription  to  the 
policy,  until  the  account  of  the  goods  insured  could  be  made 
up,  when  a  final  loss  was  to  be  paid  to  the  same  amount  as  by  the 
other  underwriters,  and  if  the  same  exceeded  <sf  S3  per  cent,  the 
defendant  was  to  pay  the  excess,  if  short  the  insured  to  return  the 
difference."  It  was  held  in  an  action  to  recover  such  loss,  that  this 
was  a  conditional  and  not  an  absolute  adjustment;  and  as  the  plain- 
tiffi  had  not  proved  that  the  account  of  the  goods  insured  had  been 
made  up,  they  were  not  intitled  to  recover ;  and  that  the  de- 
fendant was  not  bound  by  the  former  adjustment  of  the  other 
miderwriters  (S).  A  ship  was  insured  warranted  free  of  capture  in 
port ;  a  letter  announcing  her  capture  stated  it  to  be  in  port, 
on  which  the  underwriter  and  assured  adjusted,  the  former 
returned,  and  the  latter  received  back  the  premium ;  it  after- 
wards appeared  the  capture  was  not  in  port ;  it  was  held  that 
the  assured  was  not  precluded  by  the  adjustment  and  repay- 
ment from  recovering  on  the  policy,  whether  the  underwriter's 
name  had  been  struck  off  the  adjustment  only,  or  off  the  policy 
'  also  (4).  After  a  total  loss  and  adjustment,  and  whilst  the 
policy  remained  in  the  hands  of  the  broker,  the  initials  of  the 
insurer  were  struck  out  of  the  adjustment,  to  indicate  payment, 
and  the  broker  debited  the  insurer  with  the  loss;  it  was  held 
that  the  insurer  was  still  liable  to  the  assured,  as  the  principal 
was  never  estopped  from  recovering  the  amount,  unless  there 
was  actual  payment  to  the  broker,  or  a  credit  given.  (5) 

^^m^         The  premium  is  to  be  returned  in  all  cases  where  the  con- 
titl0d  to  t  ntum  tract  is  void  for  want  of  interest,  which  may  be  either  total,  as 

of  tht  pftmium. ^ 

( Did. Park,  1 94.  (4)  4 Taunt. 725. 

(2)  1  Camp.  274.  (5)  2  Stark.  ^7. 

(3)  1  Moore,  563.  See  8  Taunt.  1 19. 
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where  the  insured  has  nothing  on  board  the  ship,  or  partial^  When  prtmium 
where  he  has  some  interest,  but  not  to  the  amount  in  the  policy  ;  J^JkT^"***** 
and  it  is  a  general  rule^  that  wherever  any  insurance  is  made 
through  mistake^  misinformation,  or  other  innocent  cause,  with- 
out interest,  or  for  more  than  real  interest,  there  shall  be  a 
return  of  premium.  If  by  several  policies  made  without  fraud 
the  sum  insured  exceeds  the  value  of  the  effects,  the  several 
policies  in  efiect  make  but  one  insurance,  and  will  be  good  to 
the  extent  of  the  true  interest  of  the  insured,  and  in  case  of  loss 
all  (he  underwriters  on  the  several  policies  shall  pay  according 
to  their  respective  subscriptions^  and  in  like  manner  all  will  be 
entitled  to  a  return  of  premium  for  the  sum  insured  above  the 
value  of  the  effects  in  proportion  to  their  respective  quotas.  On 
a  wager  policy,  the  insured  cannot  recover  back  the  premium,  at 
least  after  the  risk  is  run ;  for  though  this  policy  is  void,  as  being 
without  interest,  yet  both  parties  being  guilty  ofa  breach  of  the 
statute  19  Geo.  2.  c.  37*,  the  rule,  that  where  both  parties  are 
equally  criminal  the  possessor  has  the  advantage^  applies,  and  the 
insured  cannot  recover  back  the  premium  (1).  The  reason  why 
the  plaintiff  could  not  recover  in  this  case  was,  that  an  action 
brought  to  rescind  a  contract  must  be  brought  while  the  con- 
tntct  continues  executory ;  that  in  this  case  the  plaintiffi  waited 
till  after  the  risk  was  run,  when  it  was  too  late;  had  they  brought 
their  action  before  the  risk  was  over  they  might  have  recovered. 
It  has  since  been  determined,  that  if  the  contract  be  void,  as 
being  a  re-insurance  within  the  stat.  19  Geo.  2.  c.  37.  s.  4.,  the 
insured  shall  not  be  entitled  to  return  of  premium  (2).  If  at  any 
time  the  insurer  could  hav6  been  called  on  to  pay  the  sum  in- 
suredy  there  is  no  return  of  premium ;  so  in  the  case  ofte  valued 
policy,  though  the  sum  in  the  policy  be  double  the  value  of  the 
effects  insured,  there  shall  be  no  return  of  premium ;  and  captors 
having  an  insurable  interest  in  their  prize  before  condemnation^ 
if  they  insure  shall  not  have  a  return .  of  premium,  though  it 
should  afterwards  be  adjudged  no  prize,  and  restitution  be 
awarded  to  the  owners  by  the  court  of  admiralty  (3).  Though 
an  insurance  to  protect  a  trading  with  the  enemy  is  void,  the 
insured  shall  not  recover  back  the  premium ;  this  has  been  ad- 
judged on  the  same  principle  as  the  insurance  on  the  gaming 
policy ;  namely,  that  both  parties  being  equally  criminal,  the 


(1)  noutf.451.  (3)  8    T.  R.  154.     See   also 

(2)  3  T.  R.  266.  1  M.  &  S.  35.    14  Easi,  481. 
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wheo  premiam   possessor  has  the  advantage  (1).    A  foreigner  cannot  recover 
'^y^rniU      back  the  premium  paid  by  him  upon  a  poUcy  of  insurance,  if  the 

voyage  be  in  contravention  of  the  British  laws ;  therefore^  where 
a  policy  was  effected  upon  a  Danish  ship,  at  and  from  Bengal 
(where  there  are  Danish  settlements)  to  Copenhagen,  and  the 
ship  loaded  at  Calcutta,  contrary  to  12  Cor.  2.  c«  18.  s.  1.,  the 
court  of  common  pleas  held  the  assured  was  not  entitled  to  re* 
cover  back  the  pr|mium,  even  though  it  appeared  that  the 
practice  of  loading  foreign  ships  at  Calcutta  bad  prevailed  for 
a  length  of  time,  and  had  been  authorized  by  act  of  parliament 
soon  after  the  shipment  in  question  (2).  And  the  assured  were 
held  to  be  not  entitled  to  a  return  of  premium  upon  a  policy  at 
and  from  a  place  within  the  limits  of  the  South  Sea  Company's 
charter,  the  ship  being  without  a  licence  from  the  South  Sea 
Company  at  the  commencement  of  the  risk,  and  np  to  the 
time  of  her  loss,  although  the  assured  procured  a  licence  as 
soon  as  they  could,  and  before  they  knew  of  her  loss,  and  the 
licence  was  made  to  relate  to  a  time  antecedent  to  the  loss  (S). 
If  the  contract  be  void  on  account  of  a  non-compliance  with  any 
warranty  express  or  implied,^  as  if  the  ship  do  not  sail  on  the 
day  prescribed,  or  be  not  seaworthy,  and  there  be  no  fraud  im- 
putable to  the  insured,  he  shall  be  entitled  to  a  return  of  pre- 
mium. If  the  policy  be  void  for  fraud  on  the  part  of  the  insurer^ 
there  can  be  no  doubt  but  an  action  will  lie  for  a  return  of  the 
premium,  as  in  the  case  of  an  insurance  made  on  a  ship,  whea 
the  insurer  at  the  time  of  the  contract  knows  of  its  safe  arrival ; 
but  the  whole  court  were  of  opinion,  that  in  all  cases  of  actual 
fraud  on  the  part  of  the  insured,  committed  either  by  himself 
or  his  dgentyN  the  underwriter  shall  retain  the  premium,  (4) 

It  is  a  general  rule^  that  if  the  risk  be  not  begun,  from  what- 
ever causey  the  premium  shall  be  returned ;  but  where  the  voyage 
is  divisible  into  several  distinct  risks,  and  which  in  fact  is  several 
voyages,  the  premium  may  be  apportioned  according  to  these 
several  risks,  and  for  any  of  them  not  commenced  the  propor- 
tion of  premium  applicable  to  them  shall  be  returned  (5).  In 
a  case  where  a  ship  was  insured  at  and  from  Jamaica  to  Liver- 
pool, warranted  to  sail  on  or  before  the  1st  August,  premium 
ten  guineas  per  cent.,  to  return  eight  guineas  if  slie  sailed  with 

(1)  1  East.  96.  (3)  4  Maul.  &  Selw.  IC. 

(2)  3  Bos.  «c   PuL  35.    S.  P.         (4)  3  Hurr.  1909. 

7  East,  449.  (5)  l  Jjos.  &  Pul.  172. 
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Gonvoy;  she  did  not  sail  till  September:  it  was  determined  WheniiraiimQi 
that  the  insured  should  be  entitled  to  eight  guineas  per  cent,  for  ^»^««»«»W« 
convoy^  and  not  to  an  apportionment  of  the  rest  of  the  premium^ 
the  risk  not  being  divisible  (1).  The  following  case,  however, 
appears  to  have  shaken  the  preceding  one:  goods  were  insured 
'^at  and  from  Jamaica  to  London,  warranted  to  depart  with 
convoy,  and  sail  on  or  before  the  1st  of  August^  at  a  premium 
of  twelve  guineas  per  cent ;"  the  ship  sailed  from  Jamaica  to 
London  on  the  3 1st  of  July  without  convoy,  whereby  the  under- 
writers became  discharged  from  the  remaining  risk ;  an  action 
was  brought  for  the  return  of  the  premium,  and  proof  having 
been  brought  in  this  case,  (which  was  not  done  in*  the  above 
case,)  of  an  usage  in  insurance  at  and  from  Jamaica  to  London, 
warranted  to  depart  with  convoy,  to  sail  on  or  before  a  certain 
day,  to  return  the  premium,  deducting  oneiialf  per  cent*  if  the 
ship  sailed  without  convoy :  on  this  the  court  ruled,  that  the  in- 
sued  should  recover  the  residue  of  his  premium  (2).  But  if  the 
risk  be  entire^  and  be  once  commenced,  there  shall  be  no  return 
of  the  premium  (3)  •  In  like  manner,  if  the  insurance  be  for  a  term 
qpedfied,  and  for  one  entire  premium,  if  the  risk  be  begun, 
and  an  event  happen  immediately  afterwards  to  determine  the 
contract,  there  shall  be  no  return  of  the  premium.  Thus,  a  «hip 
insured  for  twelve  months,  and  warranted  free  from  capture  of 
seizure^  is  captured  within  two  months,  there  shall  be  no  return 
for  the  residue  of  the  premium  (4).  A  ship  insured  against  cap* 
ture  for  twelve  months  is  lost  in  a  storm  within  two  months,  the 
premium  is  9  per  cent,  expressed  to  be  '*  at  and  after  the  rate  of 
155.  per  month,''  yet  there  shall  be  no  return  of  the  pre^ 
mium  (5).  In  an  action  on  a  policy  of  insurance  with  a  count 
for  money  had  and  received,  if  the  defendant  pay  no  money 
into  court,  but  established  as  a  defence  that  the  risk  never  c6m* 
menced,  the  plaintiff  is  entitled  to  a  verdict  for  the  premium, 
though  no  demand  of  premium  was  made  by  his  counsel  in 
opening  the  case.  (6) 

If  part  of  the  premium  is  to  be  returned  on  the  performance 
of  a  particular  stipulation,  as  an  insurance  on  goods,  so  much  to 


(1)  B.R.  EastT.    24  Geo.  3.  (3)  Dougl.  75K 
Marsh  on  Ins.  568.  (4)  Cowp.  666. 

(2)  Long  V.  Allen,  Ji.  R.  East.  (5)  Dougl.  664. 

T.  25   Geo.  3.   Park,  589.  (6)  2  Bos.  &  Pul.  330. 
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whtn  pranMum   be  returned  *<  if  the  ship  sail  with  convoy  and  arrives^'' 
IS  noofwiUe      ^i^j  y^  returned,  though  the  insurer  be  obliged  to  pay  any 

partial  loss  on  those  goods,  provided  the  ship  arrives.  (1) 

It  is  a  general  custom  throughout  Europe,  to  allow  oiie  half 
per  cent.,  which  is  allowed  to  the  iojurer,  where  the  contract  is 
void  from  some  radical  defect*  provided  this  was  unknown  to 
him  at  the  time  he  entered  intd  the  contract;  but  if  he  was  in- 
formed of  the  &ult,  or  must  have  known  it  before  subscribing 
the  policy,  he  can  have  no  claim  to  this  allowance.  (2) 


The  nraedr  for      The  usual  remedy  or  form  of  action  against  the  insnrers  or 
^HnH^^^!^    underwriters,  to  recover  a  loss  upon  a  policy  of  insurance  not 

under  seal,  is  an  action  of  assumpsit  formed  on  the  express 
undertaking  of  the  insurers  who  have  signed  the  poliqr;  if  the 
policy  be  under  seal,  the  action  thereon  must  be  in  covenant. 
The  two  insurance  companies,  namely,  the  Royal  Exchai^ 
and  London  Assurance,  having  been,  in  consequence  of  the  stat. 
6  Geo.  1.  c.  18.,  incorporated  by  several  charters  granted,  and 
having  a  common  seal  affixed  to  all  their  contracts,  the  proceed- 
^  ings  against  these  companies  must  be  by  action  of  debt  or  cove- 
nant If  there  has  been  a  double  insurance,  th^i  it  will  be 
proper  to  consider  against  which  of  the  underwriters  (as  the 
best  man,  or  in  the  best  circumstances)  the  action  shall  be 
brought.  In  actions  upon  a  policy  of  insurance  against  several 
underwriters,  the  court  by  consent  of  the  plaintiff  will  make 
a  rule  on  the  application  of  the  defendants,  which  is  called  the 
consolidation  rule,  for  staying  the  proceedings  in  all  the  actions 
except  one,  upon  the  defendants  undertaking  to  be  bound  by 
the  verdict  in  that  action,  and  to  pay  the  amount  of  these  several 
subscriptions  and  costs,  in  case  a  verdict  shall  be  given  thereon 
for  tiie  plaintiff.  (S) 


(1)  Dougl.  255.  2  Bos.  &  P.  1 1 .        (3)  Tidd's  Practice,  7  ed.  635, 

(2)  See  MoDt.«Dict.  tit.  Ins.       See  2  N.  R.  430. 
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CHAP.  XL 
Of  Liens. 

"U^E  bare  now  to  consider  the  liens  and  securities  created  by 
law>  or  entered  into  by  the  parties,  in  order  to  secure  the 
performance  of  those  contracts  which  have  been  examined. 
Lien  (1),  in  its  most  limited  signification,  is  a  right  of  detaining 
the  properly  of  another  until  some  demand  be  satisfied  (2).  The  Definition,  and 
right  of  lien  generally  arises  by  operation  of  law,  but  in  some  cases  genenL 
it  is  created  by  express  contract.  When  it  arises  by  express 
contract,  it  is  a  right  more  in  the  nature  of  a  pledge  or  deposit. 
There  is,  however,  a  very  trifling,  indeed  scarcely  any  difference 
between  these  rights,  and  in  general  the  benefit  arbing  from 
each  of  them  is  the  same.  (8) 

There  are  two  descriptions  of  liens,  yiz. particular  and  general.  Diflferenc  de- 
Particular  liens  are  where  persons  claim  a  right  to  retain  ji^^^^ 
property,  in  respect  of  labour  or  money  expended  on  such  par- 
ticular property,  and  these  liens  are  fiivoured  (4),  unless  the 
interests  of  creditors  in  general  are  injured  by  them  (5).  General 
liens  are  claimed  in  respect  of  a  general  balance  of  account^  and 
are  looked  upon  with  jealousy  (6).  Liens  may  arise  in  three 
ways.  Ist.  By  express  contract.  2d.  By  implied  contract,  as 
fnnn  general  or  particular  usage  of  trade.  Sdly.  By  legal 
rdation  between  the  parties.  (7) 

We  will  now  proceed  to  consider,  1st,  How  these  different 
sorts  of  liens  may  be  created,  and  what  persons  are  entitled  to 


(1)  See  Whitaker's  Law  of 
Lien.  Montague  on  Liens.  fillis» 
Law  of  Debtor  and  Creditor,  220. 

(2)  See  2  East,  235.  6  East, 
25. '! : (2  Camp.  579.  2  Merivale, 
404.    2  Rose,  357. 

(3)  See  4  Taunt.  642.  Holt, 
C.N.P.  383.  6T.R.  263.  2  Me- 
rivale,  404.  1  B.  &  A.  582.  See 
distinction  between  a  lien  and  a 
set-oflf.  Whit,  on  L.  3.,  see  post, 
tit.  Setoff. 

(4)  SeelAtk.228.  Amb.252. 
]  Black.  651.    Dougl.97.   3T.R. 


119.     6T.R.  14.     7  East,  228. 

(5)  3  Bos.  k  P.  485. 

(6)  3  B.  &  P.  42.  494.  1  £sp. 
N.P.C.  109.  4Burr.2221.  7  East, 
228.  Selw.N.P.1318.  Whitaker, 
8.  The  question  whether  a  lien 
exists,  is  decided  on  the  same 
grounds  at  law  and  in  equity, 
2  Mer.  404. 

(7)  This  division  is  laid  down 
by  Bayley,  J.  in  1  Barn.  &  Aid* 
582.  SeeWhiuker,7.  Selw.N.P. 
1318. 
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them.  2dly,  The  necessary  requisites  of  liens  in  general. 
3dly,  Rights  and  liabilities  of  party  claiming  the  lien.  4thly,  How 
a  lien  may  be  determined.  5thly^  How  a  lien  may  be  re- 
vived. 

In  what  cases  a  ^  particular  lien  may  be  acquired  in  any  case  where  the  par- 
particular  lien  ties,  either  by  parol  or  in  writings  expressly  stipulate  for  it, 
lit.  By  eipresi  which  is  generally  either  where  the  goods  are  placed  in  the 
cootnct.  hands  of  a  person  for  the  execution  of  some  particular  purpose 

on  them,  with  an  express  contract  that  they  shall  be  considered 
as  a  pledge  for  the  labour  or  recompence  the  execution  of  that 
purpose  may  occasion ;  or  where  property  is  merely  pawned  or 
delivered  for  bare  custody  to  another,  for  the  sole  purpose  of 
being  a  securi^  for  a  loan  made  to  the  owner  on  the  credit  of 
it(l),  though  indeed,  as  we  have  before  seen,  this  species 
of  lien  may  be  considered  more  in  the  nature  of  a  pledge.  By 
an  express  agreement  the  parties  may,  by  the  introduction  of  a 
stipulation  to  that  effect,  waive  or  prevent  a  lien,  which  would 
otherwise  be  created  by  usage  of  trade,  or  by  legal  relation. 
In  many  respects  this  manner  of  creating  a  particular  lien  is  ad- 
vantageous, as  the  parties  know  more  decidedly  how  to  act.  (2) 

2d,  By  an  im.  A  particular  lien  may  exist  where  there  is  a  lonir  established 

plied  contract,  as  ,  rf».-ii«.  i  •• 

by  usage  of  general  usage  of  trade  to  that  effect,  or  where  there  is  a  parU- 
trade,  &c,  cular  usage  of  trade  between  the  parties  themselves,  which  in 

effect  might  be  considered  as  an  implied  contract  for  the  lien. 
The  existence  and  extent  of  liens  created  in  this  manner  are 
matters  of  evidence  (3).  Where  there  is  any  transaction  be- 
tween the  parties  which  is  out  of  tlie  usual  course  of  trade,  then 
indeed  no  lien  can  be  created  by  usage,  as  if  goods  be  depo- 
sited in  the  nature  of  a  pledge  for  a  particular  purpose  (4) ;  and 
where  a  carpenter,  who  had  worked  for  some  time  in  the  queen's 
yards,  declined  working  there  any  longer,  and  the  surveyor 
refused  to  let  him  take  away  his  tools,  on  the  ground  that  there 
was  an  usage  for  the  surveyors  of  the  queen's  yards  to  detain  the 
tools  of  workmen,  in  order  to  compel  them  to  continue  working 

(1 )  Cro.  Car.  27 1 .  6  T.  R.  1 4.  Chan.  580.  1  Esp.  1 09.  3B.Sl 
Whitaker,  27-  P.  42.    The  mere  opinion  of  wit- 

(2)  6T.R.258.  3M.8cS.  167.  nesses  is  not  sufficient  to  prove 
7  Taunt.  14.  278.  4  B.  &  A.  suchusaire.  4T.R.260.  Cowp. 
50.    Bull.  N.  P.  45.  251. 

(3)  6  T.  R.  14.       I  Esp.  109.  (4)  6  T.R.  258.    3M.&S.  167. 


3  Esp.  81 .     1  Atk.  228. 235.  Tre. 
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until  the  queen's  work  should  be  finished,  it  was  dedded  that  the  Of  paRicuiar 

I*  — — 

surveyor  could  not  detain  them  on  that  ground.  (1)  "^^* 

So  a  particular  lien  may  be  created  by  legal  relation  in  two  3d,  By  legal  re- 
ways.  Ist^  Where  the  law  throws  an  obligation  on  a  party  to  do  ^°°* 
a  particular  act,  and  in  return  for  which^  to  secure  payment,  it 
gives  him  such  lien  (2) ;  and  2dly,  where^  from  circumstances,  a 
party  has  bestowed  his  labour  and  expence  upon  the  property 
detained,  thereby  creating  a  moral  and  legal  obligation  on  the 
owner  of  such  property  to  make  a  remuneration  before  he  can 
take  them  away.  Upon  the  first  principle  it  has  been  held  that 
common  carriers  (S),  innkeepers  (4),  and  farriers  (5),  have  a 
particular  lien  for  their  respective  labours  and  expences  in  regard 
to  their  particular  employments. 

Upon  the  second,  it  may  be  taken  as  a  general  rule,  that 
wherever  goods  are  delivered  to  a  tradesman,  or  other  person, 
for  the  execution  of  the  purposes  of  his  trade  or  occupation  upon 
diem«  and  he  incurs  expence  and  trouble  in  the  execution  of 
such  purposes,  he  has  a  particular  lien  upon  them  (6).  Thus 
calico  printers  (7)j  dyers  (8),yWfcr5  (9),  millers  (10),  pachers{\  1 ), 
printers  (12),  t(tilors{\i)^  and  wharfingers  ( H),  have  a  particular 
lien  on  goods>  linen  doth,  com,  or  prints,  dyed,  printed,  fulled, 
ground^  packed^  made  up,  or  wharfed  by  them  respectively, 
such  property  having  been  left  with  them  respectively  for  those 

(1)  6  Mod.  212.  Bac.  Ab.  tit.  for  the  agistment  or  keep  of  cattle 
Trover.  or  horses. 

(2)  1  Esp.  109.  6  East,  519.  (7)  Co.  6.L.  429.  3  Esp.  268. 
2  Lord  Raym.  866.  (8)  Sayer,  R.  224.     6  T.  R.  1 4. 

(3)  Lord  Raym.  867.  6  T.  R.  3  Bos.  &P.42.,  but  it  must  be  for 
17.  3  Bos.  &  P.  42.  As  to  who  the  price  of  dying.  4  Burr.  2214. 
are  carriers,  and  their  responsi-  1  Blk.  651. 

bility,  &c.,  see  ante  369.  (9)  1  East,  4. 

(4)  Id.  ibid.  1  Esp.  109.   As  to        (10)  J  Atk.  235. 

who    are    innkeepers,   and  their  (II)  1  Atk.  228.      1  Bla.  Rep. 

Abilities,  see  ante  365.  651.    4  Burr.  2222.    4  Esp.  53. 

(5)  Bac.  Ab.  tit.  Trover,  E.694.  (12)  3  M.  &  S.  1 67. 
Yelv.-67.    Whitaker,  1 13.  (13)  Y.B.  5  Ed.  4. fol.  2.  Yelv. 

(6)  1  Atk.  228.  235.  As  exeep-  67.  Hob.  42.  Cro.Car.271.  9  East, 
tions  to  the  above  rule  it  has  been  433.  6  Bac.  Ab.  694. 
decided,  but  upon  what  ground  it  (14)  1  Esp.  R.  109.  3  Esp.  81. 
is  not  easy  to  imagiue,  that  agisters  But  the  goods  must  be  actually 
of  cattle  (Cro.  Car.  27 1 .)  and  livery  wharfed.  4  T.  R.  260.  1  Bin. 
stable  keepers  (Lord  Raym.  866*.  Rep.  413.  423. 

Esp.  N.  P.  583.  90.)  have  no  lien 
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purposes.  It  has  been  doubted  whether  a  wirehcmeman  has  a 
lien  for  warehouse  rent  (1) ;  but  a  skipmr^ht  has  a  lien  upon  a 
ship  for  repairs  done  to  it  in  his  dock.  (2) 

The  master  or  owner  of  a  ship,  whether  it  be  a  general  or 
chartered  onCf  has  a  lien  upon  the  cargo  or  luggage  (but  not 
the  wearing  apparel  actually  in  use)  (8)  of  a  passenger  for 
freight,  passage-money,  primage^  average,  or  salvage^  and  is 
not  bound  to  part  with  it  till  his  demands  in  this  respect  are 
satisfied  (4).  And  the  master  has  a  lien  upon  the  goods  for 
freight^  though  the  goods  be  furnished  to  the  ship  by  his  direc- 
tion and  on  his  credit  (5)*  But  the  shipowner  has  no  lien  for 
dead  freight,  where  the  remedy  is  in  damages  (6),  and  the  owner 
has  not  a  lien  for  dead  freight  or  demurrage  under  a  covenant, 
where  the  freighter  binds  the  goods  and  merchandizes  in 
the  ship  in  a  penal  sum  for  non-performance  of  the  cove- 
nants (7)«  And  the  master  or  owner  of  a  ship  has  no  lien  on 
the  cargo  for  wharfage,  convoyage,  &a  against  the  directions 
or  contract  with  the  owners  of  the  cargo,  nor  for  any  other 
charges  which  are  incidental  to  the  ship,  and  not  to  the 
cargo  (8).  The  captain  of  a  ship  has  no  lien  on  the  ship,  or 
fireight,  for  his  wages,  or  for  money  expended,  or  debts  incurred 
by  him  for  repairs  done  to  it  here  or  on  the  voyage  (9),  though 
under  circumstances  a  court  of  equity  will  allow  him  this  lien  (10) ; 
and  no  person  has  a  lien  on  the  ship  for  necessaries  provided  in 
England  (11).  But  it  has  been  ruled  that  the  captain  has  a  lien 
on  the  freight  for  goods  furnished  to  the  ship  by  his  direction^ 
and  on  his  credit  (12).  And  the  consignee  of- a  ship  for  sale,  to 
whom  the  ship  and  ship's  roister  is  delivered,  has  a  lien  upon 
the  register  of  the  ship,  and  of  the  ship  for  money  which,  after 


(1)  1  Camp.  410. 

(2)  4B.&A.  341.  lAtk.228. 
234.  2  Rose,  194. 229.  Abbott 
on  Shipping,  134.    4  Camp.  146. 

(3)  2  Camp.  631. 

(4)  See  Abbott,  276.  12  Mod. 
447.511.  1E8P.23.  1  East,  507. 
2  Camp.  631.  1B.&A.582.  1  M. 
&S.  147     Ante,  417. 440,441. 

(5)  4  Esp.  22. 

(6)  15  Eai^t,  547.  3  M.  &  S. 
20Sw    Ante,  419. 

(7)  3M.&  8.205.  2Mer.40I. 
Ante,  430. 

(8)  4  T.  R.  260.    1  Bla.  R,  423. 


3  Burr.  1409.  3  Campb.  360. 
I  Esp.  Repts.  Laubert  v.  Robia- 
8on. 

(9)  Dougl.  101.  9  East,  426. 
13  Ves.  300.  Abbott,  .35  IB. 
&A.58]. 

(10)  2.  P.  Wms.  269.  1 9  Vts. 
474.    3  Ves.  &B.  135. 

(11)  2  Show.  338.  Salk.  34. 
Lord  Raym.  809.  Abbott,  135. 
1  Ves.  154.  I  Atk.  234.  Dougl. 
97.  2  P.Wras.S67.  Cowp.  636. 
1T.R.109.  4  Esp.  23.  7T.R- 
313.     1  B.&A.  581. 

(12)  4  Esp.  22. 
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her  arrival^  he  pays  for  seamen's  wages,  and  the  necessary  use  of  panicuitf 
of  the  ship  (!}•  And  it  has  been  decided  in  a  court  of  ad-  ^^^ 
miraliy>  that  a  person  who  has  supplied  arms  and  stores  in 
London  to  a  foreign  ship,  has  a  lien  upon  the  surplus  arising 
firom  the  sale  of  a  ship,  under  a  decree  of  the  court^in  a  suit  by 
the  mariners  for  wages  (2).  Seamen  and  others  (except  the 
captain)  (3)  have  a  lien  upon  the  ship  for  wages  (4).  The 
seamen  have  a  lien  upon  the  ship  for  wages  earned  in  rigging 
and  fitting  it  out,  or  for  wages  due  in  preparing  for  a  voyage 
on  which  the  ship  does  not  proceed  (5).  Seamen  have  a  lien 
for  wages  for  bringing  a  ship  from  one  port  in  England  to 
another.  (6} 


A  vendor  of  property  has  a  particular  lien  upon  it,  as  long  as 
it  remains  in  hb  possession,  and  no  constructive  delivery  has 
taken  place,  and  the  vendee  neglects  to  pay  or  tender  the  price 
agreed  upon  for  it(7)-  Bankers  have  a  lien  upon  all  paper  secu- 
rities of  their  employers  in  their  possession,  for  debts  accruing  on 
the  particular  account  for  which  the  securities  were  deposited  ($)• 
So  agents^  factorsy  or  brokers  have  a  particular  lien  on  goods 
of  their  principal  coming  into  their  possession  in  the  course  of  their 
trade,  for  the  charges  incident  to  those  particular  goods,  without 
rqjard  to  the  time  when,  or  on  what  account,  such  goods  were 
received  (9)«  Insurance  brokers  have  this  lien  upon  the  policies 
of  their  employers  in  their  hands,  and  upon  the  money  received 
by  them  upon  those  policies  for  the  account  of  their  commission, 
and  the  premiums  of  the  policies  themselves  (I0)«  Attornies  and 
solicitors  of  the  different  courts  of  law  and  equity  have  a  lien  for 
their  costs  incurred  in  a  cause  upon  all  p^)ers,  and  the  money 
of  their  clients,  that  come  into  their  possession  in  those  charac* 


(1)  2  East,  227.   1  Marsh.  76. 

(2)  3  Rob.  288.    Abbott,  1 44. 

(3)  Abbott,  461 .     1  B.&A.581 . 

(4)  Dougl.  101.  2  P.  Wms. 
367.    2Dodsw.  100. 

(5)2LordRaym.l044.  6 Mod. 
238.  S.  C.  Saver,  1 27.  Abbott, 
467. 

(6)  1  Vent. 343.    Abbott,  461. 

(7)  Y.B.  5 Ed.  4.  fol.2.  8.P. 
22  £.  4.  fol.  49.  Hob.  41.  1  H. 
Bla.  363.  2  Bla.  Com.  448. 
1  Taunt.  458.  Long  on  Fer8.Frop. 
147. 151 .,  and  see  post  as  to  how 


this  lien  mav  be  divested. 

(8)  rEsp.Rep.  66.  5T.R.488. 
4  Esp.  53.  17  Ves.  43 1 .  But  a 
banker  has  no  lien  on  muniments 
casually  left  in  his  shop  after  he 
has  refused  to  advance  mone^  on 
them  as  a  security.    7  Taunt.  278 

(9)  2  Atk.  623.  2  Vem.  203. 
Cowp.  25 1 .  2  Burr.  93 1 .  3  Bos. 
&  P.  488,9.  Ambl.  252.  1  Burr. 
494.  6  East,  R.  28.  n.  S.  P.  ante> 
211. 

(10)  Co.  B.  L.  b^^,  567. 
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ters^  for  the  purpose  of  business,  and  though  such  papers  do  not 
come  into  their  hands  in  the  particular  cause,  or  on  the  parti- 
cular occasion  from  which  their  demand  arises  (1);  and  an 
attorney  has  a  general  lien,  and  a  lien  upon  all  papers  in  his 
possession,  although  his  charge  is  not  in  the  cause  for  which  the 
papers  are  delivered.  (2)     But  this  lien  of  an  attorney  is  only 
commensurate  with  the  right  which  the  party  detaining  them  has 
therein  %  and  therefore  where  the  delivery  is  unauthorized,  or  the 
property,  at  the  time  of  the  delivery,  is  bond^fide  in  a  third  per- 
son, the  attorney  cannot  detain  them  (3) ;  and  if  the  client  is 
bound  to  produce  the  thing  detained  for  the  benefit  of  a  third 
person,  so  also  is  the  attorney  (4).     It  is  questionable  whether 
an  attorney  has  any  lien  on  proceedings  in  bankruptcy ;  but  it 
should  seem  he  has  not  as  against  the  assignees  (5),  though  he 
may  against  his  own  client  (6)*    If  a  clioit  change  his  solicitor 
in  the  country,  the  agent  has  a  lien  for  what  is  due  in  the  cause 
from  the  new  solicitor  and  the  old  solicitor '(?)•    A  clerk  in 
chancery  has  a  lien  upon  papers  in  his  hands  till  his  bill  is 
paid  (8) ;  so  a  six  clerk  is  entitled  to  retain  papers  in  his  hands 
for  his  feesy  though  the  client  has  paid  his  solicitor,  and  the  so- 
licitor has  satisfied  the  clerk  in  court  the  whole  <^  his  bill  (9). 
A  clerk  in  court  has  a  general  lien,  as  well  on  collateral  pro* 
ceedings  as  on  a  decree  (10).    A  clerk  in  court  has  a  lien  upon 
a  sum  due  from  the  client  to  the  attorney  by  whom  a  bill  has 
been  delivered,  including  the  clerk  in  court's  demand.  (II). 


(1)  Whitaker,  75.  12  Mod. 
554,  4T.R.  123.  3T.R.  275. 
2  Scho.  &  Lef.  279. 115.1  Scho. 
&  Lef.  315.  1  M.  &  S.  535.  4  B. 
&  A.  466.  Dougl.  1 04.  16  Ves. 
280.  164.  1  Lord  Rayra.  738. 
1  Taunt.  38.  15  Ves.  297.  13 
Ves.  161,  195,  14  Ves.  271. 
Tidd,  7  ed.lOO.  As  to  an  attor- 
ney's rights  in  general,  see  Dougl. 
104.  238.   239.       1   Taunt.  38. 

1  Scho.  &  Lef.  315.  13  Ves.  161. 
195.  2Ve$.  sen.  25.  6  T.  R. 
361.     1   East,   64.     2N.R.  99. 

2  Ves.  25. 

(2)  18  Ves.  382.  16  Ves.  259. 
2  Scho.  &  Lef.  279.,  sed  vide  4 
MaddoxRep.  391. 


(3)  4  Taunt.  320.  807.  7  Vin. 
Ab.  74.  Co.  B.  L.  429.  Bac.  Ab. 
tit.  Attorney,  f.  2  Scbo.  &  lAf. 
279.  8  Mod.  307.  3  Atk.  720. 
5  Moore,  95.  2  B.  &  P.  28. 
1  Price,  375. 

(4)  2  Scho.  &  Lef.  1 15. 

(5)  19  Ves.  161.    13Rose,395. 

(6)  1  Rose,  134. 

(7)  15  Ves.  297. 

(8)  2  P.  Wnis.  460.  2  Stra. 
1126.     3  Burr.  1313. 

(9)  2  Ves.  111.  3  Atk.  727. 
S.  C.  3  Ves.  jun.  589.  2  Atk. 
114.  Q.  Jf  a  Clerk  of  Assize  has 
such  lien  \  Dougl.  185. 

(10)  2  Ves.  sen.  25. 

(11)  2  Stra.  1126.  3  Burr. 
1313.     15  Ves.  297. 
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And  another  branch  of  the  above  rule  is  where  goods  come  of  particular 
into  the  possession  of  SL  party  by  Jlndingj  and  he  has  been  at  ^"^' 
some  trouble  or  expence  in  the  preservation  of  them ;  as  where 
a  party^  by  his  own  labour,  risk,  or  expence^  preserves  the  pro- 
perty  of  another  from  loss  at  seUf  when  the  owner,  or  those 
entrusted  with  the  care  of  them,  have  either  abandoned  or  are 
unable  to  protect  or  secure  them,  he  is  entided  by  the  common 
law  of  England  to  retain  possession  of  the  goods  saved^  until  a 
proper  compensation  is  made  to  him  for  his  trouble  (1).  But 
this  rule  only  applies  to  cases  where  the  property  is  saved  from 
loss  at  seUf  and  not  where  it  is  saved  from  loss  on  a  river  or  on 
land  (t) ;  and  a  man  who  finds  the  property  of  s^nother  which 
happens  to  have  been  lost  or  mislaid^  and  who  voluntarily  puts 
himself  to  some  trouble  and  expence  to  preserve  it,  and  to  find 
the  owner,  has  not  a  lien  upon  it  for  the  recompence  which  he 
may  reasonably  deserve  (3).  The  finder  of  a  horse  (4)  or 
dog (5)  has  not  a  lien  upon  it  for  its  expence  or  keep;  and 
where  timber,  which  was  placed  in  a  dock  on  the  banks  of  the 
Thames,  and  got  loose  and  was  carried  down  by  the  tide  and 
left  at  low  water  upon  a  towing  path  on  the  banks,  and  a  person 
removed  the  timber  to  a  place  of  safety,  it  was  held  he  had  no 
lien  upon  the  timber  for  his  trouble  and  expences.  (6) 

And  another  branch  of  the  above  rule  is  where  goods  have 
been  taken  possession  of  under  some  legal  right,  and  some  ex- 
pence  has  necessarily  been  incurred  for  their  preservation,  as 
where  a  horse  is  seised  as  an  estray,  and  the  lord  of  the  manor 
has  been  at  some  expence  of  keeping  it  after  he  had  proclaimed 
it  (7)*  So  goods  seized  under  a  distress,  damage  feasant, 
&C.,  may  be  detained  until  satisfaction  of  the  injury  be  made  (8). 
But  where  a  horse  was  distrained  to  compel  an  appearance  in  an 
hundred  court,  it  was  held  that  after  appearance  the  plaintiff 


(1)  See  ante,  440.  LordRaym. 
393.  Salk.  654.  Abbott,  356. 
2  H.  Bla.  254.  5  Burr.  2732. 
8  £ast»  57.  And  as  to  the  principle 
and  good  effects  of  this  law,  see 
2Sehv.  N.P.  1319. 

(2)  1  Lord  Rayni.  393.   8  Bast, 
57.     i  Saund.  265.    Ante,  441. 

(3)  2  H.  Bla.  254. 

(4)  2  H.  B.  254. 


(5)  2  Bla.  1171. 

(6)  2  H.  Bla  254. 

(7)  2  Ral.  Ab.  92.  m.  pla.  3. 
3  Bac.  Ab.  Trover,  Bull.  N.P.  45. 
But  the  lord  should  make  demand 
of  certain  ameuds,  otherwise  a 
general  tender  of  amends  will  be 
sufficient  to  bar  him  of  his  lien. 
Salk.  686.    1 1  Mod.  89. 

(8)  Bradby  on  Distresses^  205. 
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for.(l) 

In  whit  Rimoer  General  liens  are  not  fiivoured  by  our  law,  and  the  courts  are 
\£^^\!i^cMittA.  ^  general  inclined  against  them  (2).  Any  party  may  acquire 
ifcBjcontrKt.  a  lien  for  his  general  balance,  by  an  agreement  to  that  c^lect 

entered  into  between  him  and  the  owner  of  the  property 
detained.  Thus,  a  party  in  any  trade  or  profession  may 
give  notice  to,  or  agree  with  another,  that  he  will  not  receive 
goods  to  be  manufactured,  or  have  any  transaction  with  the 
other  in  the  way  of  his  trade  or  business,  unless  upon  condition 
that  he  shall  retain  all  goods  and  property  of  the  owner  in  his 
possession,  for  any  general  balance  due  in  respect  of  work  or  busi- 
ness of  the  same  kind  done  and  transacted  for  the  employer  (S). 
And  there  is  no  objection  to  a  carrier  or  other  party,  who  from 
die  nature  of  his  ^employment  is  bound  to  accept  property  for 
the  execution  of  purposes  of  his  trade,  making  a  particular  and 
express  contract  of  the  same  nature  with  his  employer ;  and  it 
should  seem,  that  if  an  express  notice  to  this  effect  be  given,  and 
actually  received  by  the  employer,  that  these  parties  may  claim 
a  lien  for  a  general  balance  (4).  Sometimes  this  agreement  for  a 
general  lien  will  be  implied.  Thus,  upon  an  agreement  with 
a  miller,  to  grind  quantities  of  com  at  a  stipulated  price,  part  of 
which  had  been  ground  and  delivered  back  in  different  parcels 
and  at  different  times,  and  the  rest  remained  in  the  millei^s 
hands;  it  was  held  he  had  a  right  to  detain  the  residue 
under  the  agreement  for  grinding  the  whole  (5).  The  principle 
of  this  case  implies  to  the  lien  of  all  workmen  and  others,  who 
have  bestowed  labour  on  a  chattel  under  such  a  special  agree- 
ment. A  printer  employed  to  print  certain  numbers,  but  not 
all  consecutive  numbers  of  an  entire  work,  has  a  lien  upon  the 
copies  not  delivered  for  his  general  balance  due  for  printing  the 
whole  of  these  numbers  (6).  The  circumstance  of  a  person's  pro- 
curing a  loan  from  another,  who  is  already  in  possession  of  some 
of  the  former's  property  as  a  security  for  a  prior  loan,  seems  to 

(1)  Bull.  N.  P.  45.  the  real  owner  of  the  goods  would 

(2)  3  Bos.  &  P.  42. 494.  126.  not  hold  where  goods  have  been 
6  East,  526.    7  East,  224.  sent  to  the  order  of  a  mere  factor, 

(3)  6  T.  R.  14.      3  Bos.  &  P.  and  the  carrier  claims  it  for  a  gene- 
42.  ral  balance  due  from  such  ftictor 

(4)  5  Bam.  &  Aid.  350.  6T.R.  to  him.  5  B.  &  A.  350. 
14.   3  B.  &  P.  42.    Wbitaker,  38.        (5)  5  M.  &  S.  180. 
Seinb.  cent.    This  lien  as  against        (6)  3  M.  &  S.  1 67* 
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be  evidence  that  the  parties  intended  that  the  property  should  Of  genml  tteok 
be  a  pledge  for  the  whole  debt.  (1) 

A  general  lien  may  arise  where  there  is  a  general  usage  of  *^'  ®i^J2f 
trade  to  warrant  it,  and  even  here^  indeed,  the  lien  arises  by  im« 
plication  of  law  of  a  contract  for  it ;  for  where  there  is  a  usage 
of  trade,  it  may  be  presumed  to  be  founded  by  reason  of  con- 
tracts repeated  so  frequently,  and  so  notorious,  that  every  body 
must  be  considered  as  having  notice  of  it  (2).  But  as  general 
liens  are  considered  contrary  to  the  policy  of  the  common  law^ 
and  to  public  convenience,  and  an  infringement  upon  the  system 
of  the  bankrupt  laws,  (the  object  of  which  is  to  distribute  the 
debtor's  estate  prc^ortioually  amongst  all  creditors),  to  establish 
a  claim  to  such  a  lien  upon  the  ground  of  the  general  usage  of 
tfiry  trade^  strong  evidence  would  be  required  of  the  frequency 
and  notoriety  of  the  usage ;  and  in  cases  where  the  party  claim- 
ing the  lien  is,  from  the  nature  of  his  trade,  under  a  l^al  obliga- 
tion to  accept  employment  from  any  one  who  offers  it,  and  for 
that  reason  has  a  right  to  a  particular  lien  upon  property  entrusted 
to  him  in  the  course  of  his  trade,  the  evidence  of  any  usage  for  the 
extension  of  that  lien  to  a  lien  for  his  general  balance,  ought  to  be 
proved  by  sdli  stronger  evidence  than  is  necessary  in  cases  where 
no  such  obligation  exists  (S)«  But  where  a  general  lien  has  been 
frequendy  proved  and  allowed  to  exist  by  tbe  usage  of  any  par- 
ticular trade,  the  courts  will  not  allow  the  right  to  be  afterwards 
disputed.  Accordingly,  calico  printers  (4),  packers  (5),  and  wharf- 
ingers (6),  have,  by  tbe  custom  of  their  respective  trades,  a  lien 
upon  the  property  of  their  employers  entrusted  to  them  in  the 
course  of  their  trade,  not  only  for  debts  arising  in  the  execution 
of  the  purpose  for  which  the  property  was  delivered,  but  for  a 
general  balance  due  from  their  employers  in  the  course  of  their 
trade.  So,  where  there  is  a  course  of  dealings  and  general 
account  between  the  merchant  and  factor,  and  a  balance  is 


(1)  2  Vern.  691.696. 

(2)  Whttaker,  31.  3  Bos.  &  P. 
50.    2Selw.N.  P.1318. 

(3)  Whitaker,32.  6  T.  R.  14. 
3  Bos.  &  P.  42.  6  £ast«  519. 
7  East,  224. 

<4)  Co.  B.  L.  429. 460.  3  Esp. 
268,  But  this  lien  is  confiDed  to 
«aeh  general  balance  as  arises  from 
work  done  by  him  in  the  corurse 
of  his  trade,  and  cannot  be  claimed 

VOL.  III.  H  N 


for  other  debts  due  on  other  ac- 
counts from  bis  employer,  3  Esp. 
268. 

(5)  ]  Atk.  228. 235.  1  Bla.  R. 
651.  4  Burr.  2222.  4  Esp.  53. 
S.  P.;  and  this  lien  extends  to 
money  lent  by  packers,  1  Atk.  226. 
Sed  quere,  see  8  Taunt.  499. 

(6)  1  Esp.  R.  109.  3  Esp.  R; 
81.  4  Esp.  R«  93.  3  Bos.  &  P. 
124. 
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orgencrai  liens,  due  to  the  fitctor,  he  has  a  lien  on  all  goods  in  his  hands  for 

such  balance  of  the  general  account,  without  regard  to  the  time 
when,  or  on  what  account  he  received  the  goods  (1) ;  and  the 
lien  attaches  not  only  upon  goods  in  specie,  but  upon  the  pro- 
ceeds (2)  and  securities  (S)  received  in  the  course  of  his  business ; 
and  if  a  factor,  having  become  surety  for  his  principal,  has  been 
compelled  to  pay  the  debt,  he  has  a  right  to  consider  it  as  part 
of  the  general  account  for  which  he  is  entitled  to  retain  (4). 
And  so  indeed  have  bankers  (5)  a  lien  upon  all  paper  and 
nKNQey  securities  paid  in  on  the  running  account,  insurance 
brokers  (6)  upon  all  policies,  and  attomies  upon  all  papers  in 
their  possession  belonging  to  their  employers,  and  judgments 
recovered,  ibr  the  general  balance  of  their  accounts  (7)*  It  has 
never  been  decided  that  fullers  in  general  have  this  general 
lien  (8),  but  by  the  particular  custom  of  Exeter  it  seems  they 
have  (9)*  Dyers  (10),  millers  (11),  and  printers  (12),  have  not 
this  general  lien,  neither  have  common  carriers  (IS)  or  inn- 
keq>ers.  (14) 


By  particular 
us3ge  of  trade, 


Any  person  may  establish  his  daim  to  a  lien  for  his  general 
balance,  upon  the  ground  of  particular  usage  or  previous  mode 
of  dealing  between  him  and  the  party  from  whom  he  daims  it ; 
and  proof  of  their  having  before  dealt  upon  the  foodng  of  such 
.lien  will  be  presumptive  evidence  that  they  continued  to  deal 
upon  the  same  terms  {IB). 


(1)  Ambl.  252.     1  Burr.  494. 

6  East.  28.  3  B.  &  P.  488.  9. 
Cowp.  251.  2  East,  227.  3  T.  R. 
119.  6  T.  R.  258.  But  a  factor 
has  not  a  lien  in  respect  of  debts 
which  have  accrued  previously  to 
the  time  at  which  bis  character  of 
factor  commenced,  3  B.  &  P.  485. 
Alvanley,  C.  J.  dis. 

(2)  Cowp.  251.  255.  2  East. 
227.    3B.&P.  489. 

(3)  Tallies,  400. 

(4)  Cowp.  251. 

(5)  S  T.  R.  488.  1  B.  &  P. 
546.  9  East,  14.  15  East,  428. 
1  Esp.  66.  3  Bro.  21.  See  1  Rose, 
153.155.     18Ve8.229. 

(6)  Co.  B.  L.  566.  2  East, 
325.331.  526.    1  Bl.  Rep.  102. 

7  East,  164. 

(7)  4  T.  R,  123.    1  M.  &  S. 


535.  4  Taunt.  807.  Vide  1  Lord 
Raym.  738.  2  Scbo.  &  Lef.  279. 
16  Ves.  259.  18  id.  382. 

(8)  1  Atk.  228. ;  but  it  should 
seem  they  had,  see  8  l^unt.  499. 

(9)  1  East,  4. 

(10)  2  Chttty's  Repts.  455. 
4  Esp.  53.  Montague's  B.L.  vol.  4. 
p.  xviii.  note  a.  ace.  4  Burr.  2214. 
i  Bhi.Rep.651.  S.C.  6  East, 
523.  in  notes.  Whitaker,  100. 
8Taunt.499.  Semb.  cone. 

(11)  1  Atk.  235.      IBhu  R^. 
653. 

(12)3M.&S.167. 

(13)  6  T.  R.  14.  3  BOS.&P.  42. 
44.    6  East,  25.  519.     7  East, 
224. 
"  (14)  8  Mod.  172.  1  Bulst.207* 

( 15)  Whitaker,  35.    Prec  Ch. 
580.    1  Atk.  235.    6  T.  R.  19. 
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In  order  to  create  a  Jien,  it  is  necessary  that  the  party  vesting   Requisites  of 
it  should  have  power  so  to  do.  Any  party  having  the  absolute   ^»«°«'"g«°«"i- 
disposition  of  property,  may  vest  in  another  the  right  of  lien 
upon  it,  but  not  otherwise  (1).    Liens  may  be  acquired  through 
the  acts  of  servants  or  agents  acting  within  the  scope  of  their 
employments  (2) ;  but  where  the  act  of  the  servant,  agent,  or  other 
person  in  delivering  the  property  is  wholly  unauthorized,  and 
the  pledge  of  it  be  tortious  against  the  owner,  whether  the  pro* 
perty  be  delivered  to  a  tradesman  for  the  execution  of  the  pur- 
poses  of  his  trade  upon  it,  or  whether  it  be  deposited  for  bare 
custody,  as  a  security  for  a  loan  made  upon  it,  no  lien  can  be 
aoqaired  upon  it  by  any  such  delivery  (3).     No  lien  can  be    , 
acquired  by  a  creditor  upon  the  property  of  a  trader,  whether  in 
possession  or  action,  which  is  delivered  by  the  trader,  to  the 
creditor  with  intent  to  give  him  a  preference  in  the  event  of  the 
bankruptcy  of  the  trader  (4).    But  a  lien  may  be  acquired  where 
it  has  been  created  hon&fide^  though  the  debtor  be  a  bankrupt, 
provided  it  be  created  two  calendar  months  before  the  date  of 
the  commission  (5),  but  not  otherwise  (6) ;  and  a  factor  can 
acquire  no  lien  on  goods  which  have  been  consigned  to  him 
after  the  commission  of  an  open  act  of  bankruptcy.  (7) 

A  party  cannot  acquire  a  lien  by  his  wrongful  act,  and  a 
person  obtaining  or  having  the  possession  of  property  without 
the  express  or  implied  consent  of  the  owner  («),  or  by  any 
fi^udulent  misrepresentation  or  concealment  (9)  of  facts,  or  in- 
curring expence  thereon  without  such  consent  (10),  cannot  retain 
It  as  a  lien.  Where  one  person  pays  the  freight  or  other 
charges  of  goods  belonging  to  another^  in  order  to  obtain 
wrongful  possession  of  them,  he  cannot  detwi  them  against  the 
right  owner  till  he  is  indemnified  for  these  expences  (11);  and  so 


(1)  7Vin,Ab.  74.  Co.  B.  L. 
429.    4  Taunt.  807. 

(2)  9  East,  433.  3  Bos.  &  P. 
119.  3  Esp.  182.  268.  2  East, 
227.     4  Taunt.  807. 

(3)  4  Esp.  174.  5T.  R.  604.; 
andante,  204.  4  T.B.  260.  7 East, 
6.  1  East,  538.  1  East,  337. 

(4)  4  Burr.  2239.  2457.  3  Ves. 
85.  2  Camp.  579.  11  East,  256. 
As  to  what  will  amount  to  evi- 
dence of  such  fraudulent  inten- 
tioD,  see  Whitaker,  54. 

(5)  48  Geo.  3.    c.  135.    s.  1. 


1  Jac.  1.   c.  15.  8. 14.    21  Jac.  1. 
c.  19.  s.  14.    8T.  R.  199. 

(6)  7  Vin.  Ab.  74.    Co.  B.  L. 
129.    2  Ves:  285. 

(7)  8  T.  R.  199. 

(8)  7  Taunt.  278.  2  Stark.  272. 
3  T.  R.  787. 

(9)  1  Camp.  12.    2  Camp.  597. 

(10)  2  T.  R,  485. 

(11)  2  T.  R.  487.  Stra.  651. 
8  T.  R.  310.  610.  2  Bla.  Rep. 
1117.  2  H.  Bla.  254.  ace.  2  Burr. 
2218.  cent. 
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if  goods  or  prc^rty  be  obtained  as  a  secarity  on  an  usurious 
contract^  they  cannot  be  detained.  And  though  it  has  been  held 
that  the  party,  to  obtain  possession^  must  tender  all  the  money 
really  advanced  on  the  contract  (!)»  that  doctrine  is  no  longer 
law.  And  a  party  obtaining  possession  of  property  not  ex- 
pressly oi  impliedly  intended  by  the  owner  to  be  detained, 
or  capable  of  being  detained  as  a  lien,  in  the  first  instance, 
cannot  detain  it  afterwards  (2).  So  where  goods  or  property 
are  deposited  with  a  party  for  a  particular  purpose,  he  cannot 
depart  from  his  trust  in  neglecting  to  execute  it,  and  detun  such 
goods  as  a  property  or  lien  for  other  monies  due  to  him.  (3) 

In  general  where  the  party  claiming  a  lien  has  entered  into 
a  special  agreement,  or  taken  another  unoollateral  security, 
which  is  inconsistent  with  the  right  of  lien,  and  shews  that  he 
never  relied  upon  the  lien,  but  solely  upon  the  personal  credit 
of  his  debtor,  or  such  other  security,  there  he  has  no  right  to 
retain  the  property  as  a  lien  (i) ;  and  therefore,  although  the 
general  property  in  goods  vests  in  the  vendee  by  the  sale,  a 
lien  or  a  special  property  continues  in  the  vendor  until  payment; 
yet  if  he  enter  into  such  agreement,  or  take  such  security  with 
such  intent,  bis  lien  is  gone,  and  the  vendee's  right  of  possession 
Immediately  accrues.  (5) 

Any  thing  that  is  tangible,  save  the  person  of  a  parQr,  may  be 
detained  as  a  lien.  (6) 

In  all  cases  of  lien  there  must  be  some  unsatisfied  demand  (7), 
and  this  demand  must  be  certain  and  liquidated ;  and  where  the 
amount  of  it  can  only  be  ascertained  through  the  intervention  of 
a  jury,  there  can  be  no  lien  in  the  absence  of  an  express  con- 
tract to  the  contrary.     There  is  no  lien  for  demurrage^  or  for 


(1)  1  T.  R.  153. 

(2)  2    Stark.   273.      7  Taunt. 

278.  4  B.  &  A.  50.  3  T.  R.  787. 

(3)  6  T.  R.  258.  1  N.  R.  45. 
8  Mod.  306.     16Ve8.  258. 

(4)  2  Marsh.  345.  7  Taunt.  24. 
2  Selw.  N.  P.  1322.  Whitaker, 
47*  5  Ves.  416.  Lord  Raym. 
867.    3  Vea,  70.     16  Ves.  275. 

279.  6T.R.258.  5  T.  R.  488. 
1  £9p.  66.  4  Esp.  53.  2  Vera. 
117.  8  Mod.  172.  2  Brownl. 
254.     1  Stra.  S57.     6  East,  25. 


4  B.  &  A.  50.  3  B.  &  A.  497* 
7  Taunt.  14.  2  Marsh.  339.  S.  C. 
3  M.  &  S.  205.    8  Taimt.  285. 

5  M.  &  S.  180. 

(5)  Com.  Dig.  tit.  Agreemeots* 
B.  3.  5  Ed.  4.  f  2.  17  Ed.  4.  f.  1. 
3  Bam.  &  Aid.  497.  Vide  ante, 
Stoppage  ID  Transitu. 

(6)See4B.&A.466.  2  Camp. 
631.  ' 

(7)  2  East,  227.  Cowp.  251. 
1  Esp.  11 9.  3  Camp.  360.  6T.R. 
258.    2  Moore,  34. 
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what  is  termed  dead  freight  (1).  If  goods  are  received  by  a  Roqumtesof 
carrier  on  the  road^  and  the  owner  is  ready  at  the  inn  to  receive  *«°*"*8«"*™* 
them,  the  carrier  has  not  a  lien  either  for  booking  or  for  ware- 
house room  (2).  If  a  merchant  abroad  direct  his  correspopdent 
in  England  to  efiect  an  insurance  on  goods  at  sea,  and  the  cor- 
respondent employ  a  broker  to  effect  the  insurance,  which  he 
does  effect  in  the  name  of  the  correspondent^  and  debit  him  with 
the  premiums  and  deliver  him  the  polii^,  and  the  merchant 
abroad  pay  without  notice  to  the  broker  the  premiums  to  his 
correspondent,  and  the  correspondent  pay*  to  the  broker,  with 
whom  he  has  an  open  account,  a  greater  sum  than  was  due  from 
the  correspondent  to  the  broker  at  the  time  the  premiums  are 
debited,  and  the  correspondent  afterwards  deliver  the  policy  to 
the  broker  to  procure  an  adjustment  of  a  loss,  the  broker  has 
not  a  lien  agdnst  the  foreign  merchant  for  the  premiums  (3). 
But  a  person  has  a  lien  upon  properly  placed  in  his  possession 
as  a  consideration  for  his  acceptance  of  a  bill  which  he  i6  liable 
to  pay  (i).  A  factor  may  become  surety  for  his  principal,  on 
condition  of  having  a  lien  upon  property  of  his  principal,  as  an 
indemni^  against  any  loss  which  he  may  sustain  by  becoming 
surety.  (5) 

In  order  to  complete  a  lien,  there  must  be  a  complete  po8« 
session  of  the  property  claimed  as  a  lien.  For  no  lien  can  be 
acquired,  unless  the  property  on  which  it  is  claimed  come  into 
the  possession  of  the  party  claiming  it^  or  of  some  one  who  can 
be  considered  as  his  agent  for  the  purpose  of  receiving  it  (6) ; 
and  if  a  person  once  part  with  the  possession  of  his  lien,  the 
right  of  lien  is  gone^  and  he  cannot  revive  it  by  r^aining  pos- 
session (7) ;  and  in  order  to  found  the  lien  of  a  fector,  it  is  neces« 
sary  that  the  property  upon  which  it  is  claimed  should  have 
been  in  his  possession,  for  if  goods,  after  being  consigned  to  a 
factor,  are  stopped  in  transitu^  no  such  right  vests  in  him,  and 
the  owner  may  stop  them  in  transitti,  so  as  to  prevent  the  factor 

( 1 )  1 S  East,  554.,  and  see  aote»  5.  1  SUrk.  1 23.  2  Stark.  272. 
419.430.540.  3  Price,  547.  2  Rose,  355.    9Ve8.. 

(2)  I  Esp.  119.     3  Camp.  360.  ]  15.     1  Rose,  306.     18  Ves.  188. 

(3)  2  Moore,  34.  2  Camp.  597.  19  Ves.  235.       1  Atk.  234.      To 

(4)  2  East,  2*27.  entitle  wharfingers  to  a  Hen,  the 

(5)  Cowp.  251.  goods  should  be  actually  landed 

(6)  7  Taunt.  14.  3T.R,n9.  upon  their  wharfe,  4T.R.  260. 
783.      2  East,  523.     6  East,  25.  1  Blac.  R.  413.  423. 

2 T.R.  494.    1  Bro.  C.C.  125.S.C.        (7)  See  post,  554. 
2  Catnp.  579.     1  East,  4.    7  East, 
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Requisites  of      gaining  any  lien  on  theid,  notwithstanding  he  has  accepted  bilb 
liens  in  geoeni.   ^,.g^jj  upon  him  on  the  faith  of  the  consignment  (1).    It  has 

been  held,  however,  that  a  factor  who  is  in  advance  to  his  prin- 
cipal has  such  an  interest  upon  goods  consigned  to  him,  upon 
which  he  would  have  a  lien  if  they  arrived,  as  entitles  him  to 
recover  upon  a  general  policy  on  goods,  effected  by  him  for  his 
own  security  (2).  But  possession,  in  all  these  cases,  is  a  mere 
matter  of  fact,  depending  on  the  nature  of  each  particular 
case,  and  it  is  for  the  jury  to  say  whether  the  party  is  or  is 
not  in  possession  (S).  An  order  by  A.  to  B.  directing  the 
latter  to  pay  over  to  C,  a  creditor  of  A.'s,  the  proceeds  of  a  cargo 
consigned  from  A*  to  B.,  creates  no  lien  in  favour  of  C.  (4).  By 
agreement,  however,  parties  may  waive  the  necessity  of  taking 
this  actual  possession,  and  cases  occur  where  the  agreement 
may  be  implied;  such  as  where  property  is  at  sea,  or  there  are 
choses  in  action,  in  which  the  delivery  of  the  muniments  or  docu- 
ments of  the  right  of  property,  and  performing  other  acts,  are 
deemed  sufficient  to  create  a  lien  (5).  Where  there  was  an 
agreement  that  in  consideration  of  being  permitted  to  draw  bills, 
the  drawers  should  consign  goods  to  the  drawees  for  sale  on 
their  account,  the  latter  to  receive  the  usual  commission  on  the 
sales,  and  out  of  the  proceeds  to  indenmiiy  tliemselves  against 
their  acceptances,  it  was  held  that  the  latter,  to  whom  the  bills 
of  lading  were  remitted,  were  entitled  to  the  goods,  though  the 
consignors  had  become  bankrupts  before  the  ship  sailed,  and  their 
assignees  had  got  possession  (6)*  But  the  mere  deposit  of  the 
documents  relating  to  a  ship  at  sea  in  the  hands  of  a  bond  fiit 
creditor,  will  not  confer  even  an  equitable  lien  upon  the  creditor 
agmnst  the  assignees  of  the  owner,  under  a  subsequent  com- 
mission (7) ;  and  no  lien  on  a  ship  abroad  can  be  created  by 
parol,  nor  by  bills  of  exchange  drawn  by  the  master,  unless,  upon 
mistake  clearly  established,  the  instrument  can  be  corrected  (8), 
but  it  may  by  bill  of  sale  (9).  Courts  of  equity  will,  under  cir- 
cumstances, frequendy  give  a  party  such  relief,  which  in  eflfect 

(1)  3  T.  R.  ]  1 9.  783.  1  Burr.    3  £sp.l02«   5  Esp.  105.    2  StaHc. 
•    489.  494.  175.    But  possession  of  such  pro- 

(2)  1  Burr.  489. 494.  pertf  should  be  taken  by  the  party 

(3)  See  8  Taunt.  648.  entitled  to  the  lien  as  soon  as  po»- 

(4)  1  Stark.  15.  123.  143.      14    sible,  4  M.&S.240.     2  B.&A.134. 
East,  558.  (6)  1  Bos.  &  P.  563. 

(5)  Whitaker.  62.    Cullen,302        (7)  2  Stark.  1 75.    . 

to  310.     Cooke  B.  L.ch.8.  s.  11.        (8)  19Ves.474,    2B.&A.134. 
1  Atk.  1 60.    2  T.  R.  485.    9  Vcs.        (9)  Id. 
417.     1  Stark.  143.    7Taunt.278. 
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will  amount  to  a  liep,  though  in^  fact  the  party  b^  not  impliedly  Requisites  of 

or  actually  in  possession  of  that  whereon  he  dauns  a  lieni  viz,  ^'  ^  general. 

a  right  to  have  his  demand  satisfied  out  of  the  produce  of  the  * 
pn^erty  in  preference  to  any  other  party.  (L) 

Property  detained  as  a  lien  cannot  in  general  be  sold,  used^  Rights  and  liaM- 
or  disposed  of  by  the  party  detaininir.  unless  by  the  owner's  con-  ^}^f»pf  party 

-*  .        «      I  1  -11  1         •  «       claiming  a  lien, 

sent  (2).  Such  consent,  however,  wuU  under  curcumstances,  be  Power  of  uie,&c. 
implied ;  thus,  if  goods  are  deposited  as  a  security  for  a  loan 
of  money^  such  deposit  constitutes  more  than  the  right  of  lien^ 
and  it  18  to  be  inferred  that  the  contract  between  the  parties  is, 
that  if  the  borrower  do  not  repay  the  advance  the  lender  shall 
be  at  liberty  to  reimburse  himself  by  .the  sale  of  the  deposit  (3) ; 
and  so,  if  the  thing  detained  would  require  use^  the  .detainor 
may  use  it,  and  the  owner's  consent  will  be  implied;  as  if  the 
thing  detained  be  a  horse,  a  cow,  or  Mporting  dog,  the  detainor 
may  use  it  as  a  prudent  man  would  his  own  properly,  (i)  A 
lien  is  a  personal  right,  and  cannot  be  assigned,  unless  by  agree- 
ment between  the  owner  and.  detainer  to  that  effect  (5);  but  a 
pawn  or  deposit  may  be  assigned  to  the  extent  of  the  pawnee's 
interest*  (6) 

The  holder  of  property  under  a  lien  is  in  general  subject  to 
the  same  liabilities  and  rights  as.  the  owner  of  such  pr«^>erty 
would  be  if  the  same  were  in  his  possession.  The  assignee  of  a 
policy  of  insurance  on  goods,  by  indorsement  gn  bill  of  ladings 
takes  it  subject  to  the  same  lien  as  existed  against  the  assignor  (7) ; 
and  though  a  solicitor  have  a  lien  on- a  deed  for  his  costs,  yet  if 
his  client  is  bound  to  produce  it  for  the  benefit  of  a  third  person, 
so  also  is  the  solicitor,  the  right  of  lieU'  existing  only  between 
him  and  his  client  (8),  and  the  rights  subsisting  between  party 


(1)  2Mer.  403.      ISVes.  187. 

1  Atk.  160. 105.     1  Ves.348.375. 

2  T  JL  490.    Cowp.  25  ] .    3  £ap. 
102.     5Esp.  105.     I  Stark.  175. 

(2)  HqU,  C.N.P.  383.  8  Mod. 
1 72.  1  Stra.  556.  Sel.  Ca.  1 25. 
Yelv.  67.  By  the  customs  of  Lon- 
don and  Exeter,  if  the  owner  of  a 
horse  ^^lects  or  refuses  toredeem 
it  from  an  innkeeper,  who  holds  it 
as  a  lien  fur  keep,  &c.,  when  such 
horse  has  eat  out  its  price,  the 
innkeeper  may,  upoti  reasonable 


appraisement  of  four  of  his  neigh- 
bours, sell  it,  pr  take  it.ap  his  own, 
3  Bulst.  271.       Bac*  Ab.  tit.  Ins. 

(3)  Holt,  C.N.P.  383. 

(4)  Owen,  123.  Seeantei362. 

(5)  5  T.R.  606.  .  7  Ea0t,6.  iStra. 
1178.    3Bos.  &F.  489. 

(6)  Owen,  124.    2  Vera.  691. 

1  H.  B.  360.    Ante,  362. 

(7)  2  East,  523. 

(8)  2Scho.   &  Lef.  115.  279. 

2  T.  R.  376. 
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RighM  ami         and  parhr  are  paramoant  to  the  rights  between  one  of  the  par* 

general  of  party    ^^^  '^^  '^^  attorney  (1).     Where  a  person,  in  pursuance  of  the 
daMMVB  s  lien*    directions  and  authority  of  the  owner  of  property,  delivers  it  to  a 

tradesman  for  the  execution  of  the  purposes  of  his  trade  upon  it, 
the  tradesman  to  whom  it  is  so  delivered  shall  not  have  any  lieo 
upon  it  against  the  owner  for  a  general  balance  due  to  htm  from 
the  person  who  delivered  it,  on  the  latter's  own  account,  if  the 
tradesman  was  infermedy  at  the  time  he  received  the  property, 
that  it  did  not  belong  to  such  person  (2) ;  and  upon  this  rule  it 
has  been  decided,  that  a  carrier  who  by  the  usage  of  trade  is  U> 
be  paid  for  the  carriage  of  goods  by  the  coi^signors,  has  no  right 
to  retain  them  against  the  consignee  for  a  general  balance  due 
to  him  from  the  consignor  for  the  carriage  of  other  goods  of  the 
same  sort,  tcx  the  goods  became  the  proper^  of  the  consignee 
from  the  moment  of  the  deliveiy  to  the  carrier,  and  therefore 
could  not  be  liable  under  any  agreement  between  the  latter  and 
a  third  person  (S) ;  and  where  a  carrier  had  given  notice  that 
all  goods  would  be  subject  to  a  lien,   not  only  for  the  freight  of 
the  particular  goods,  but  also  any  general  balance  due  firom 
their  respective  owners ;  goods  having  been  sent  by  the  carrier 
addressed  to  the  order  of  J.  S.,  a  mere  factor,  it  was  held  that 
the  carrier  had  not  as  against  the  real  owner  any  lien  for  the 
general  balance  due  from  J.  S.  (4).   And  if  the  owner  of  goods 
consigns  them  to  a  tradesman,  for  the  execution  of  the  purposes 
of  his  trade  upon  them,  but  before  they  arrive  in  the  hands  of 
the  tradesman  the  property  is  transferred  by  the  owner  to  a  third 
person,  who  is  not  able  to  countermand  them  till  afler  they  are 
come  into  the  possession  of  the  tradesman,  the  latter  cannot 
retain  them  against  such  third  person  for  a  general  balance  to 
him  from  the  consignor  in  other  accounts  (5).      It  has  been 
held,  that  though  a  traveller  has  stolen  a  horsey  yet  the  inn- 
keeper has  a  lien  against  the  right  owner  (6).     No  claim  to 
a  general  lien  can  be  established  where  it  would  contravene  or  in- 
terfere with  the  prior  common  law  right  of  another  not  claiming 
under  the  person  from  whom  the  right  to  the  general  lien  is 
derived.     Thus  the  right  of  the  consignor  of  goods  to  stop  them 
in  transitu  upon  the  insolvency  of  the  consignee  being  con- 
sidered a  common  law  right,  and  therefore  paramount  to  that 

(1)  4Taunt.320.    JPrice,375.         (3)  2  N.  R.  64,  ^'^^ 
5  Moore,  95.    2  Bos.  &  P.  28.             (4)  5  B.  &  A.  350. 

(2)  I  East,  333.      2  East, 523.         (5)  3  B.  &  P.  1 19. 

?^^"?l-?\®-^^7-    Pcake,C.N.P.        (6)  Lord  Raym,  866. 
176.    2Atk.  114.  . 
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of  the  carrier  to  retain  for  his  general  balance^  which  can  be  Rights  nd 
founded  only  on  special  custom,  it  has  been  determined  that  an  ^*^>^*^\«V^n 

g,  ,  -  general  of  party 

usage  for  a  carrier  to  retain  goods  for  the  general  balance  of  daiming  a  lien. 
account  between  him  and  the  consignee,  cannot  in  any  case 
affect  the  consignor's  right  to  stop  the  goods  in  transitu^  which 
the  latter  may  exercise  at  any  time  before  the  consignee  has 
acquired  complete  dominion  over  the  goods,  upon  paying  the 
carrier  for  the  carriage  only  of  those  particular  goods  (1) ;  and 
with  respect  to  equitable  liens,  as  between  a  person  who  has  an 
equitable  lien,  and  a  third  person  who  purchases  a  thing 
for  a  valuable  consideration,  and  without  notice,  the  prior 
equitable  lien  shall  not  overreach  the  title  of  the  vendee  (2).  A 
factor,  to  whom  goods  have  been  sent  for  sale,  and  who  has 
accepted  bills  of  exchange  drawn  on  him  by  his  principal  to  the 
amount  of  their  value,  has  a  lien  on  such  goods,  and  the  pur- 
chase money  arising  by  the  sale,  available  against  the  crown, 
where  the  goods  or  money  have  been  seized  by  the  sheriff 
under  an  extent  against  the  principal  for  a  debt  due  to  the 
crown.  (S) 

In  general,  a  creditor  who  is  entitled  to  a  lien  has  the  same 
lien  against  the  assignees,  under  a  commission  of  bankruptcy 
against  the  debtor,  which  he  had  against  the  debtor  himself; 
an  attorney  has  the  same  lien  against  the  assignees  which  he 
had  against  the  bankrupt  (4).  But  there  is  a  distinction  between 
the  extension  of  the  right  of  a  particular  and  a  general  lien  after 
the  bankruptcy  of  a  debtor,  for  the  creditor  cannot  detain  goods 
as  against  the  assignees,  after  the  bankruptcy  of  his  debtor,  for  a 
general  lien,  the  claim  not  being  considered  as  a  mutual  credit 
within  the  5  Geo.  2.  c.  SO.  s.  28. ;  and  where  cloths  were 
deposited  by  the  bankrupt,  previous  to  his  bankruptcy,  with  the 
defendant,  a  fuller,  for  the  purpose  of  being  dressed,  it  was 
held,  in  an  action  by  the  assignees  to  recover  such  cloths,  after 
a  tender  of  the  money  for  dressing  them,  that  the  defendant 
could  not  detain  for  his  general  balance  for  such  work  done  by 
him  for  the  bankrupt  previous  to  his  bankruptcy,  for  that 
there  was  no  mutual  credit  vrithin  the  statute  5  Geo.  2.  c  SO. 
8.28.(5) 

(1)  3  Bos.  Kt  P.  42.  2  N.R.  64-        (4)  7  Vin.  74.,  and  see  1  T.  R. 
Ante,  344. 347-  619.     1V&J.331.       2Vern.428. 

(2)  2  T.  R.  485.  490.      1  Atk.    See  ante.  541,  542. 

160.    4M.  &S.  240.  ^5)  8Taunt.499.  2Brod.&B. 

(3)  6  Price,  369.  96.5.  C.  See  also  2  Brod.  & B.  89. 
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2JJJ^J^»  a  lieo  exifits  during  such  time  only  as  the  party  has  possession^ 

either  by  himself  or  his  agent,  of  the  property ;  and  if  he  parts 
with  the  possession  after  the  lien  has   attached,   the  lien  is 
gQne(l}.     Difficult  questions  frequently  arise  as  to  what  will 
amount  to  parting  possession  of  the  property,  so  as  to  deprive 
a  party  of  his  lien.     If  a  vendor  of  goods  unconditionally  de* 
livers  the  whole  of  the  goods  sold,  he  is  divested  of  his  lien  upon 
the  whole  (2).  If  a  creditor  part  absolutely  with  the  possession  of 
a  ship  upon  which  he  has  a  lien,  he  loses  his  lien  (3) ;  so  if  the 
master  of  a  ship  part  with  the  possession  of  the  cargo,  he  loses  his 
lien  for  freight  (4).  Where  a  factor  having  a  lien  on  goods  of  his 
principal  for  the  general  balance  of  his  account,  gave  orders  to 
the  warehouseman  in  whose  warehouse  they  were  to  deliver 
them  up  to  a  broker,  employed  by  the  principal  on  the  occasion, 
telling  the  broker  at  the  same  time^  that  the  principal  intended 
to  sell  himself  to  save  commission,  and  the  broker  sold  them, 
and  made  out  bills  of  parcels  to  the  principal,  without  taking 
any  notice  of  the  factor,  it  was  decided,  that  such  conduct  on 
the  part  of  the  factor  amounted  to  the  same  thing  as  if  he  had 
delivered  the  goods  up  in  specie  to  the  principal  and  that  he 
had  therefore  lost  his  lien  upon  them.  (5) 

• 

In  general,  the  parting  possession  of  part  of  a  quantity  of 
goods  will  not  deprive  a  party  of  his  lien  on  the  residue  (6). 
A  tailor  who  is  employed  to  make  a  suit  of  clothes  has  a  lien 
for  the  whole  price  upon  any  part  of  them  (7).     A  printer  em- 
ployed to  print  certain  numbers,  but  not  all  consecutive  numbers, 
of  an  entire  work,  has  a  lien  upon  the  copies  not  delivered  for  his 
general  balance  due  for  printing  the  whole  of  those  numbers  (8)* 
If  the  consignee  of  a  cargo  of  barrels  of  tar,  receive  the  bills  of 
lading  made  unto  order,  "  he  or  they  paying  freight  for  the 
said  goods,'*  and  the  consignee   assign  the   cargo   before  its 
arrival  for  a  valuable  consideration,  and  upon  the  arrival  of  the 
ship  the  consignee  enter  and  report  it,  and  the  captain  deliver 
to  the  assignee  of  the  consignee  some  of  the  barrels  of  the  tar. 


(1)  ]  East,  4.  Stra.556.  1  Atk.         (5)  Ambl.  252. 

254.     Ambl.    252.     Dougl.    97.        (6)  3  M.  &  S.  167.     1  Taunt. 

6  East,  25.     1  Biirr.  494^  1  Bla.     458.    Dyer,  29.  b.     6  East,  614. 

Hep,  1 14.     1  Stark.  408.  1  Campb.  437. 

(2)  7  T.  R.  64.  (7)  3  M.  &  S.  167. ;    and  see 

(3)  1  Atk.  234.  5  M.  &  S.  180. 

(4)  Abbott,  246.  (S)  Id, 
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and  such  assignee  have  not  sold  the  tar  to  different  persons^  the  hov  a  lien  is 
captain  has  a  lien  upon  the  remainder  of  the  tar  for  the  freight  <l^«™'u>«d« 
both  of  the  remainder,  and  of  the  quantity  delivered  (1).  But 
the  party  parting  with  the  possession  of  part  of  the  goods  must 
not  do  so  in  a  manner  which  shews  he  does  not  intend  uncon- 
ditionally to  part  with  the  whole ;  thus  if  a  vendor  of  goods 
unconditionally  deliver  nearly  the  whole  of  an  entire  and  specific 
quantity  of  goods  sold,  he  thereby  divests  himself  of  his  lien 
upon  the  whole  or  any  part  remaining  in  his  possession  (2); 
but  if  the  delivery  were  conditional,  and  the  condition  be  not 
performed,  he  has  a  lien  upon  such  part  as  is  in  his  actual 
possession  (3).  We  have  already  considered  as  to  what  will 
amount  to  the  delivery  of  property,  so  as  to  divest  the  right  of 
a  party  stof^ing  goods  in  transitu :  the  law  in  this  respect  will 
be  here  applicable,  though  indeed  rather  slighter  circumstances 
of  delivery  will  be  sufficient  to  divest  a  park's  right  of  lien, 
than  that  of  stoppage  in  transitu* 

In  many  cases,  though  the  actual  possession  be  parted  with, 
yet  there  may  remain  such  a  constructive  possession  as  will 
continue  the  lien ;  thus,  though  a  shipment  by  one  who  has  a 
general  lien  to  the  order  of  the  principal  is  an  abandonment 
of  the  lien,  yet  it  would  be  otherwise,  were  the  shipment  to  his 
own  order  (4);  so  where  an  agent  who  has  a  lien  upon  pro- 
perty to  a  certain  amount  deposits  it  with  a  third  person  as 
a  security  to  that  amount,  apprizing  him  of  the  lien^  and  ap- 
pointing him  to  keep  possession  as  his  servant,  the  lien  is 
not  thereby  extinguished  (5) ;  and  where  the  holder  of  a  bill 
of  exchange  gave  the  drawee  a  letter  from  the  drawer, 
which  contained  a  navy  bill,*  as  the  fund  out  of  which  the  bill 
was  to  be  paid,  and  which  had  been  given  to  the  holder  as  a 
security  for  the  payment  of  the  bill  of  exchange,  and  the  , 
drawee  kept  the  navy  bill,  and  received  the  proceeds,  it  was 
adjudged,  that  the  holder  had  not  lost  his  lien  on  the  navy 
bill  by  such  resignation  of  possession  (6).  A  factor,  by  part- 
ing with  the  possession  of  goods,  does  not  in  general  forfeit 


(1)  6 East,  622.  (4)  1  East,  4. 

(2)  7T.R.64.  (5)  7  East,  7-     2  East,  529. 

(3)  Skin.  647.     12  Mod.  354.  2  T.  lU  119.    Abbott,  246. 
6  East,  618.  3T.R.  464.  2  Hen.  (6)  Cowp.  571. 
Bla«504.    ST.R.  199. 
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How  a  fien  is      the  benefit  of  his  lien  against  his  principal,  where  he  selk  them 
determined.        according  to  his  authorityi  and  he  may  retain  the  proceeds  or 

securities  gained  by  the  sale  (1);  but  in  general  a  lien  upon 
property  in  specie  is  not  contained  in  the  proceeds  thereof 
when  sold,  when  the  sale  was  unauthorized  (2).  An  innkeeper 
does  not  lose  his  lien  upon  the  horse  of  his  guest  by  putting 
him  out  to  pasture  (3) ;  and  a  party  does  not  in  general  lose 
his  lien  upon  property  which,  by  legislative  enactments,  he  is 
bound  to  deposit  in  a  certain,  place,  until  certain  requisites  have 
been  complied  with  (4).  A  lien  cannot  be  determined  by  the 
wrongful  act  of  a  third  person;  and  if  a  person  by  fraud  or  force 
obtain  possession  of  the  property  whereon  a  lien  is  claimed^ 
he  cannot  divest  the  right  of  lien  (5). 

There  are  some  cases  too>  where  the  possession  of  the  pro- 
perty on  which  the  lien  exists  may  be  given  up  to  the  owner 
himself,  without  the  lien  being  divested ;  thus,  if  the  commo- 
dity upon  which  the  party  has  a  lien  be  of  a  perishable  nature, 
he  may  safely  part  with  it  to  the  owner  upon  a  proper  agree- 
ment with  him^  that  the  lien  shall  await  the  event  of  an  appli- 
cation to  a  court  of  law  or  equity  (6) ;  and  where  the  property 
upon  which  the  lien  exists  is  delivered  up  to  the  owner  upon 
the  iaith  of  an  assignment,  which  afterwards  turns  out  to  be 
invalid,  it  seems  the  party  is  still  entitled  to  the  benefit  of  his 
lien.  (7) 

A  lien  may  be  determined  by  actual  payment  or  tender  of  the 
amount  of  the  legal  claim  fur  which  the  goods  are  detained, 
but  part  payment  of  such  demand  is  not  sufficient  (8) ;  neither  is 
a  general  tender  or  ofier  to  discharge  the  claim,  without  actual 
tender,  or  what  in  point  of  law  will  amount  thereto,  sufficient  (9). 
The  entering  into  an  agreement,  or  accepting  of  another  secu- 
rity not  collateral  to^  but  unconnected  and  inconsistent  with  the 
lien,  which  shews  that  the    creditor  placed    his  reliance  for 


(1)  Cowp.  251.3  B.&P.449.        (6)  Whiuker,  73.     1  Atk.235. 
5  B,  &  A.  27.  8  T.  R.  1 99. 

(2)  10  East,  378.  (7)  2  T.  R.  1 13. 

(3)  2  Roll.  Ab.  85.  (8)  5  T.  R.409.  Long  on  Pers. 

(4)  I  East,  507.      1  M.  k  S.    Prop.  148. 

147.    Ante.  420.  (9)  15  East,  428. 

(5)  See  2  Roll.  Ab.  438 
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secarily  only  on  such  fresh  security}  discharges  the  lien,  but  not  Hoif  a  Uen  u 
otherwise  (I).  So  a  lien  may  be  divested^  where  the  purpose  for  *«^*"°*^°- 
which  property  was  deposited  in  the  detainer's  hands  has  been  ful- 
filled (2).  Where  the  owner  of  a  ship  having  a  lien  on  the  goods 
until  the  delivery  of  good  and  approved  bills  for  the  freight, 
took  a  bill  of  exchange  in  payment,  and  though  he  objected  to 
it  at  the  time,  he  afterwards  negotiated  it;  it  was  held,  that  such 
negotiation  amounted  to  an  approval  of  the  bill  by  him,  and 
that  it  was  a  relinquishment  of  his  lien  on  the  goods  (3).  If  a 
person  having  a  lien  upon  property,  when  it  is  demanded  of 
him  claims  to  detain  it  upon  a  difierent  ground,  making  no 
mention  of  the  lien^  it  will  be  considered  as  a  waiver  of  it,  and 
trover  may  be  maintained  against  him,  without  any  evidence  of 
any  tender  having  been  made  of  the  amount  of  his  lien  (4). 
Liens  acquired  wi^out  fraud  or  coUusion,  before  an  act  of  bank^ 
ruptcy  is  committed  by  the  person  upon  whose  property  they 
are  claimed,  are  not  divested  by  his  subsequent  commission  of 
such  act,  the  assignees  taking  the  property  subject  to  the  same 
equitable  lien  as  those  under  which  the  bankrupt  himself  enjoyed 
it  (5) ;  and  no  lien  once  fairly  acquired  shall  be  divested  while 
the  property  on  which  it  exists  remains  in  the  possession  of  the 
party  claiming  the  lien,  by  the  owners  aliening  the  property  to 
a  third  person ;  for  such  person,  though  a  bond  fide  purchaser^ 
must  take  it  subject  to  the  lien.  (6) 

In  general,  if  a  party  has  once  given  up  the  possession  of  the  y^iea  revired. 
goods,  and  lost  his  lien,  he  cannot  afterwards  revive  or  recover 
it  by  stopping  them  in  transitUf  and  procuring  them  to  be  re- 
delivered to  him  (7)9  and  if  the  seller  of  goods  parts  with  the 
possession  thereof,  he  loses  his  Uen,  and  it  will  not  be  revived 
by  the  insolvency  of  the  purchaser  who  has  not  paid  for  the 
goods  (ft) ;  but  where  goods  which  have  been  subjected  to  a 
general  lien  have  been  parted  with,  yet  if  they  once  return  into 


(1)  2  Rose,  79.  2  Ves,  &  B.  (5)  1  P,  Wms.  737.  1  Atk.  94. 
306.  1  Ves.  597.  3M.  &S.363.  162.232.  2  T.  R.  485.  2  Vera. 
1  M.  &  S.  535.  7  TauDt.  14.  4  566.  n.  1.  46  Geo.  3.  c.  135.  s.  1 . 
B.  &  A.  53.  6  T.  R.  52.  5  B.  &  A.  27. 

(2)  5  Price,  593.  (6)  Burr.  489. 

(3)  3  B.  &  A.  497.  2  Surk.  (7)  1  East.  4.  1  Stark.  408. 
590.  S.  C.  3  Bos.  &  P.  485. 

(4)  1  Campb.  410.  2  Stark.  (8)  lStra.556.  3  P.  Wms.  185. 
272. 
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When  revived,     the  same  possession  in  the  course  of  dealings  the  lien  will  be 

restored^  because  as  the  right  would  attach  upon  any  fresh 
goods  coming  into  possession,  which  is  the  character  of  a 
general  lien,  there  seems  to  be  no  reason  why  it  should  not 
equally  attach  upon  the  same  goods  back  again  (1).  Where  a 
policy  broker,  who  had  a  general  lien  on  the  policy  of  insurance, 
had  parted  with  it,  afterwards  regained  possession  of  it,  it  was 
held  that  his  lien  thereby  revived.  (2) 

(1)  SeeFaley,  P.&A.  107.         442.    Cooke,  579.     1  Atk.  228. 

(2)  2  Moore»  34.     Co.  B.  L.    Ch.  Free.  580. 
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CHAP.  XII. 

Of  Mercantile  Securities  in  general 

U  AVING  in  the  preceding  chapters  considered  the  nature  of 
contracts  in  general  (1),  and  those  of  most  frequent  occur- 
rence in  commercei  it  is  now  expedient  to  take  a  concise  general 
view  of  the  securities  that  may  be  required  and  given  for  enforc- 
ing the  performance.  We  have  seen  that  at  common  law  a  con- 
tract thofugh  verbal  is  generally  sufficient  (9) ;  and  that  the  excep- 
tions to  this  rule  are  principally  those  introduced  by  the  statute 
against  frauds,  (29th  Car.  2.  chap.  8.)  res[^ting  contracts*  to 
be  responsible  for  the  debt  of  a  third  person,  not  to  be  performed 
within  a  year,  or  relating  to  the^sale  of  goods,  which  must  in 
general  be  in  writing  (3).  But  though  it  was  thus  sufficient  at 
common  law,  if  there  were  verbal  evidence  of  the  bargain,  yet, 
in  many  transactions,  it  has  be^n  deemed  expedient  to  have 
written  evidence  of  the  bargain,  and  in  some  to  have  a  security 
under  seal,  and  in  odiers  of  record,  as  well  for  the  more  satis- 
factory proof  of  the  contract,  as  for  affi>rding  the  parties  a  higher 
security  in  case  of  insolvency  or  death  (4).  Many  general 
observations  on  these  diflerent  securides  and  their  respective 
properties  have  already  been  made ;  but  it  may  be  expedient 
here  to  make  a  few  more  particular  remarks  on  some  of  the 
most  usual  securities,  such  as  bills  of  exdiange,  promissory  notes, 
bonds,  warrants  of  attorney,  and  other  securities  of  record. 

Upon  this  voluminous  and  intricate  subject  of  bills  of  exbhange  Of  biiu  of 
and  promissory  notes  there  are  already  before  the  public  separate  ^^°*^®' 
treatises,  and  therefore  a  mere  analysis  of  the  law  on  the  subject 
will  here  be  given. 

A  bill  of  exchange  has  been  defined  to  be  an  open  letter  of  Definitioo. 
request  from  one  person  to  another,  requiring  him  to  pay  on  his 
account  a  sum  of  money  therein  mentioned  to  a  third  person  (5). 

(1)  Ante,  i  to  162.  f 4)  Ante,  8,  9, 10. 

(2)  Ante,  103.  (5)  2  Bla.  Coin.  466, 

(3)  Ante,  275. 
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It  is  consequently  an  assignment  to  the  payee  of  a  debt  due  to 
the  drawer  from  the  person  on  whom  it  is  drawn. 

It  is  a  security  originally  invented  among  merchants  in 
different  countries,  for  the  more  easy  and  safe  remittance  of 
money  from  the  one  to  the  other,  and  has  since  been  extended  to 
commercial  transactions  in  this  kingdom  (1).  The  utility  of  this 
instrument  will  be  found  in  the  following  instance:  thus,  if  A.  live 
in  Jamaica,  and  owe  B.>  who  lives  in  England,  j^  1,000 ;  now,  if 
C.  be  going  from  England  to  Jamaica,  he  may  advance  B.  this 
^1,000^  and  take  a  bill  of  exchange  drawn  by  B«  in  England, 
upon  A.  in  Jamaica,  and  receive  it  when  he  comes  thither;  thus, 
B.  receives  his  debt  at  any  distance  of  place  by  transferring  it  to 
C«,  who  carries  over  the  value  of  his  money  in  proper  credit, 
without  the  risk  of  robbery  or  loss  (2).  It  is  in  general  a  pre* 
ferable  security  to  a  formal  guarantee,  and  in  some  cases  it  is 
better  than  a  bond. 

Bills  of  exchange  are  foreign  or  inland  ;  foreign  when  drawn 
by  a  person  abroad,  and  inland  when  both  ^e  drawer  and 
drawee  live  in  this  kingdom.  As  the  object  of  foreign  bills  was 
originally  merely  for  the  puipose  of  commerce,  it  was  formerly 
thought  that  they  were  only  valid  as  between  merchant  strangers 
and  English  merchants ;  but  it  was  at  length  established,  that  all 
persons,  whether  traders  or  not,  might  be  parties  to  such  bills  (3). 
It  seems  that  inland  bills  were  not  in  use  in  this  country  at  a 
much  earlier  period  than  the  reign  of  king  Charles  II.,  and  like 
foreign  bills,  it  was  once  thought  that  they  could  only  be  made 
use  of  between  merchants  (4),  and  bills  payable  to  bearer  were 
at  first  thought  not  to  be  negotiable ;  but  these  distinctions  have 
long  been  held  to  be  without  foundation,  and  as  observed  by 
Mr.  Justice  Blackstone,  although  formerly  foreign  bills  of  ex- 
change were  more  favourably  regarded  in  the  eye  of  the  law 
than  inland,  as  being  thought  of  more  public  concern  in  the 
advancement  of  trade  and  commerce,  yet  now  by  various  judicial 
decisions,  and  by  two  statutes,  the  9th  &  10th  W.  3.  c  17., 
and  the  Sd  &  4;th  Anne  c.  9.,  inland  bUls  stand  nearly  on  the 
same  footing  as  foreign,  and  what  was  the  law  and  custom  of 
merchants  with  regard  to  the  one,  and  taken  notice  .of  as  such, 
is  now  by  these  statutes  enacted  with  regard  to  the  other*  There 


(1)  2  Bla.  Com.  466. 

(2)  Id. 


(3)  2  Lutw.  1585. 

(4)  6  Mod.  29. 
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are,  however,  still  some  distinctions  between  foreign  and  inland  Of  biiu  of 
bills;  the  former,  when  made  abroad,  need  not  be  stamped,  and  "^***"S®- 
must  be  protested  when  dishonoured,  and  may  be  accepted  by 
parol  or  by  writing  on  another  paper,  whereas  an  acceptance  of 
an  inland  bill  must  be  in  writing  on  the  face  of  the  bill.  (1) 

Before  we  consider  more  particularly  the  important   prac-  Peculiar  proper- 
tical  points  relating  to  bills,  it  is  necessary  to  inquire  briefly  ^••^'^  *»"'*• 
into  two  of  the  leading  properties  oflhis  instrument,  which  con- 
stitute the  principal  distinction  between  it   and   every  other 
contract  or  security.     It  is  an  established  rule  of  law,  that  where 
.  a  chose  in  action  (that  is,  the  interest  in  a  contract  or  right, 
which  in  case  of  opposition  can  only  be  reduced  into  beneficial 
possession  by  an  action  or  suit)  cannot  be  assigned  by  the  cre- 
ditor or  claimant  to  a  third  person,  so  as  to  vest  the  legal  interest 
in  the  latter,  or  enable  him  to  sue  in  his  own  name ;  and  we 
have  also  seen,  that  it  is  an  established  rule,. that  a  simple  con- 
ti-act  cannot  be  enforced,  unless  it  be  really  founded  upon  some 
valuable  consideration,  which  must  not  only  be  alleged  in  the 
declaration,  but  also  be  proved  on  the  trial.     The  principle 
of  the  common  law  rule  is,   that  it  would  tend   to  increase 
maintenance  and  litigation  if  the  transfer  to  a  stranger  of  a 
right  not  reduced  into  possession  were  permitted ;  and  that  it 
would  afibrd  means  to  powerful  men  to  purchase  rights  of  action, 
and  thereby  enable  them  to  oppress  indigent  debtors,  whose 
original  creditors  would  not  perhaps  have  sued  them  (2).     It  is, 
however,  now  established,  that  bonds  and  other  choses  in  action 
may  be  so  far  assigned  as  to  vest  the  beneficial  interest  in  the 
assignee,  and  preclude  the  obligor  or  other  debtor,  after  notice, 
from  paying  the  assignor ;  still,  however,  the  legal  interest  con- 
tinues in  the  assignor,  and  the  action  upon  the  security  must  be 
brought  in  his  name,  and  whatever  objection  would  defeat  his 
claim,  will  equally  affect  the  assignee  (S) .     So,  with  respect  to 
consideration,  though  there  be  a  written  undertaking  for  the 
performance  of  a  contract,  yet,  unless  it  were  sealed  and  delivered 
as  a  specialty,  it  has  been  clearly  established  that  it  is  invalid, 
unless  founded  upon  a  valuable  consideration;  and  if  the  benefit 
of  such  a  contract  be  assigned  to  a  third  person  bond  Jide,  and 


(1)  i  &  2  Geo.  4.  ch.  78.  233.  b.  o.  1.  2  Kolt  Ab.  45.  b. 

(2)  Co.  Litt.  214.  265.  a.  n.  1.        (3)  4  T.  R.  340. 
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ofbiUtof  for  a  valuable  consideration,  it  will  nevertheless  be  equally  in- 

cichanie.  ^^.j  .^  j^.^  j^^^j^  ^^j      jj^^  ^j^j^  yggp^ct  to  biUs  of  exchange, 

these  rules  do  not  apply ;  it  is  the  observation  of  the  learned 
and  elegant  commentator  on  the  English  laws,  that  even  at  the 
earliest  period  of  our  history,  the  doctrine  relating  to  the  assign- 
ment of  choses  in  action  was  found  to  be  too  great  a  clog  on 
commercial  intercourse ;  an  exception  was  therefore  soon  allowed 
in  favour  of  mercantile  transactions.  In  the  infancy  of  trade,  when 
the  bulk  of  national  wealth  consisted  of  real  propeity,  our  courts 
did  not  often  condescend  to  regulate  personalty;  but  as  the 
advantages  arising  from  commerce  were  gradually  felt,  they 
were  anxious  to  encourage  it,  by  removing  the  restrictions  by 
which   the  transfer  of  interests   in    it   was  bound.     On   this 
ground,  the  custom  of  merchants,  whereby  a  foreign  bill  of 
exchange  is   assignable  by   the  payee  to  a  third  person,  so 
as  to  vest  in  him  the  legal  as  well  as  equitable  interest  therein, 
was  recognized  and  supported  by  our  courts  of  justice  in  the 
fourteenth  century,  and  the  custom  of  merchants  rendering  an 
inland  bill  transferrable  was  established  in  the  seventeenth  cen- 
tury. In  short,  our  courts  anxiously  attending  to  the  interests  of 
the  community,  have,  in  favour  of  commerce,  adopted  a  less  tech- 
nical mode  of  considering  personalty  than  realty ;  and  in  support 
of  commercial  transactions  have  established  the  law  merchant, 
which  is  a  system  founded  on  the  rules  of  equity,  and  governed 
in  all  its  parts  by  plain  justice  and  good  faith.     On  the  same 
grounds,  it  has  long  been  established,  that  a  consideration  is  not 
essential  to  the  validity  of  a  bill  when  it  is  in  the  hands  of  a 
person  who  has  bond  Jide  given  value  for  it ;  and  though,  as 
between  the  original  parties,  or  any  person  who  has  not  given 
value,  the  consideration  may  be  inquired  into,  the  onusprobandi 
generally  lies  on  the  defendant,  and  until  hecan  impeach  the  trans- 
action a  sufficient  consideration  is  presumed  (2).   It  is  not  owing 
to  the  form  of  a  bill  of  exchange,  nor  to  the  circumstance  of  the 
undertaking  being  in  writing,  that  the  law  gives  it  the  effect  of 
a  specialty,  but  in  order  to  strengthen  and  facilitate  that  com- 
mercial intercourse  which  is  carried  on  through  the  medium  of 
such  securities  (3)*    But  in  order  to  entitle  bills  of  exchange  to 
these  privileges,  they  must  be  strictly  framed  according  to  the 
law  merchant,  and  contain  all  the  essential  requisites ;  and  if  any 

(1)7T.  R.350.    Ant^  63.64.        (3)  Fonblanque,    Treatise    on 
(2)  2M.  &  S.  395.  Equity,  1  vol.  344. 
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of  these  be  wanting,  the  common  law  rule  against  assignment  ofbiUaof 
oF  choses  in  action,  and  which  requires  a  consideration,  will  ^^^^*°6®' 
preclude  the  holder  from  recovering.  (1) 

The  parties  to  a  bill  of  exchange  may  be  considered  with  q^  ^^^^  ^^^^ 
reference  to  their  capacity  to  contract,  the  number  of  persons  tothebui. 
who  may  respectively  be  concerned,  and  the  mode  of  becoming 
a  party  by  the  intervention  of  an  agent  or  partner.  It  was  once 
thought,  that,  as  the  only  reason  why  bills  of  exchange  were 
suffered  to  be  assigned  by  one  person  to  another,  and  treated  as 
specialties,  was  because  they  were  the  means  of  increasing  com- 
merce, and  facilitating  the  ends  of  itf  no  person  who  was  not  a 
merchant,  or  engaged  in  some  trade,  could  be  a  pairty  to  a  bill ; 
it  has  however  been  long  settled,  that  all  persons  having  capa- 
city and  understanding  to  contract  in  general,  may  be  parties  to 
these  instruments ;  and,  as  observed  by  Lord  Mansfield,  a  person 
does  not  make  himself  a  merchant  by  drawing  or  accepting  a 
bill  of  exchange ;  and  therefore  an  attorney  does  not,  by  accepting 
a  bill,  lose  his  privilege  from  arrest  and  to  be  sued.  (2) 

All  persons,  if  they  have  capacity  to  contract,  and  be  not  Capacity  to  bp 
subject  to  any  legal  disability,  may  be  parties  to  a  bill  of  ex-  ^  P*"y* 
change.  We  have  already  considered  what  persons  have  or  have 
not  this  capacity,  and  no  further  observations  will  be  therefore 
here  necessary.  (S) 

With  respect  to  the  number  of  parties  to  a  bill,  they  maybe  Number  of 
indefinite ;  in  which  respect  also  bills  differ  from  other  contracts,  P^^^** 
to  which,  in  general,  there  can  be  only  two  separately  liable.  In 
the  inception  of  the  transaction  and  formation  of  the  bill,  there 
are  usually  three  parties,  the  party  making  it  termed  the  drawer, 
the  drawee  who  after  acceptance  is  called  the  acceptor,  and  the 
payee  who  after  indorsement  is  called  the  first  indorser.  It  is 
not  necessary  there  should  be  three  parties  to  a  bill,  fot-  even  one 
would  be  enough,  as  a  man  may  draw  on  himself  payable  to  his  own 
order  (4).  By  the  transfer  of  the  bill,  the  parties  may  become 
very  numerous ;  and  besides  these  immediate  parties  to  the  bills, 
a  person  may  become  a  party  in  a  collateral  way,  as  by  an  accept- 
ance or  payment  supra  protest,  after  the  bill  has  been  dis- 

(1)  1  East,  18.  (3)  See  ante  11  to  63. 

(2)  Comerford  v.  Price,  Doiigl.        (4)  See  18  Ve8.  69.  Burr.  1077* 
312.  Carth.  509.  1  Show.  163. 
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^^  .^\s  a  strong  mark  ofdistinc- 

(^'^  ^tmcts,  for  with  respect  to  the 

i^^y^/svff  that  no  third  person  can  con- 

'^^aaothev  nolens  volens,  or  can  inter- 

*^  .^ji^^eea  others  (1);  but  an  exception  to 

*'     <^  ♦^JVJ^  iilJowed  in  favour  of  foreign  bills,  and 

^^^a^  of  inhmd  bills  (2).     It  proceeds  on  this 

/^JZ/^/ot'^  expence  and  discredit  is  incurred  by  the 

^.j!^ ^dishonoured,  which,  by  the  interference  of  a  third 

Of^^sccepts  or  pays  supra  protest^  may  be  prevented. 

^^ptor  of  the  bill  is  priniarily  and  absolutely  liable ; 
^f^r's  contract  and  responsibility  is  in  the  nature  of  a 
^tee  that  the  bill  shall  be  duly  accepted,  and  also  paid 
/^presented  for  that  purpose,  or  that  in  default  thereof,  and 
.  paving  due  notice  of  the  dishonour,  so  that  he  institute  pro- 
^^ngs  against  the  drawee,  he  will  pay  the  bill  himself,  toge- 
^ter  with  reasonable  expences  incurred  thereon.  The  indorser's 
contract  and   responsibility    precisely   resembles  that  of  the 
drawer.     The  acceptor  supra  protest  is  liable  to  all  parties,  ex- 
cept those  for  whose  honour  he  accepted  the  bill ;  and  there  is 
this  difference  between  him  and  the  usual  acceptor,  that  he  can 
support  an  action,  by  the  custom  of  merchants,  upon  the  bill 
after  payment  of  it  against  those  for  whose  honour  he  becfune 
a  party  to  it. 

The  observations  before  made  as  to  the  manner  in  which  a 
person  may  become  a  party  to  a  contract,  will  for  the  most  part 
be  here  applicable  (3) ;  and  it  will  suffice  here  to  observe,  that  it 
is  a  general  rule,  that  no  person  can  be  considered  as  a  party  to 
a  bill,  unless  his  name,  or  the  name  of  his  agent,  or  of  the  firm 
of  which  he  is  a  partner,  appear  on  some  part  of  it,  (4) 

We  will  now  consider  the  points  which  more  particularly 
relate  to  the  instrument  itself,  its  essential  qualities  and  fonn^ 
No  precise  form  of  words  are  essential  to  its  validity;  it  is  suffi- 
cient thajt  the  bill  be  in  writing,  and  contain  a  request  to  pay  a 
certain  sum  of  money  at  some  precise  time,  or  on  an  event 
which  must  certainly  happen ;  but  as  the  only  reason  why  the 


(I)  8T.R.310. 

h)  1  Term  Rep.  269. 

(3)  Ante,  3. 


(4)  3  T.  R.  760.    2  Camp.  308. 
15  East,  7.  11. 
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exceptions  are  allowed  to  the  rules  which  we  have  befote  noticed  of  bills  of 
relative  to  the  assignment  of  a  chose  in  action,  and  the  necessity  ^^^^^"S«* 
for  a  consideratiiMi,  are  in  favour  of  commercial  transactions^  we 
shall  find  that  an  instrument,  though  resembling  a  bill  of  ex- 
change in  form,  will  not  be  valid  as  such  if  the  payment  depend 
on  an  uncertain  event,  or  not  merely  for  the  payment  of  money ; 
for  it  would  perplex  commercial  transactions  if  paper  securities 
of  this  nature,  incumbered  with  conditions  and  contingencies, 
were  circulated,  and  if  the  persons  to  whom  they  were  offered  in 
negotiation  were  obliged  to  inquire  when  these  uncertain  events 
would  probably  take  place  (1).   In  these  cases  the  instrument 
operates  only  as  an  agreement,  and  is  not  negotiable,  and  must 
be  stamped  as  an  agreement^  and  the  consideration  must  be 
proved ;  and  though  the  instrument  may  on  the  face  of  it  be  ab- 
solute, yet  if  by  an  indorsement  the  payment  is  rendered  condi- 
tional, it  cannot  be  declared  upon  as  a  bill  or  note  between  the 
same  parties.     If,  by  the  terms  of  the  instrument,  the  payment  is 
to  depend  on  the  sufficiency  of  a  particular  fund,  it  will  be  invalid 
as  a  bill  of  exchange  ^2) ;  but  if  the  event  on  which  the  instrument 
is  to  become  payable  must  inevitably  happen  some  time  or  other, 
it  is  of  no  importance  how  long  the  payment  may  be  in  suspense ; 
and  therefore  if  a  bill  be  drawn  payable  six  weeks  after  the  death 
of  the  drawer's  father,  or  payable  to  an  infant  when  he  shall  come 
to  age,  specifying  the  day  when  that  event  will  happen,  it  will 
be  valid  and  negotiable;  and  there  are  decisions  that  if  the  event 
on  which  the  payment  is  to  depend  be  of  public  notoriety  and 
relating  to  trade,  and  there  be  a  moral  certainty  of  its  taking 
place,  the  bill,  &c.  will  be  valid.  The  bills  of  exchange  therefore 
called  billa  nundinaUs  were  formerly  holden  to  be  good,  be- 
cause though  the  fairs  on  which  the  payment  of  them  depended 
were  not  always  holden  at  a  certain  time,  yet  it  was  certain  that 
they  would  be  holden.     So,  if  it  be  payable  two  months  after  a 
certain  ship  be  paid  off,  or  be  payable  on  the  receipt  of  the 
payee's  wages  due  to  him  from  a  certain  ship,  it  has  been  decided 
that  it  is  valid.     But  these  cases  as  to  the  arrival  of  a  ship,  or  its 
being  paid  off,  may  now  be  considered  as  of  questionable  authority. 

It  would  be  impracticable  to  enter  into  a  detail  of  all  the  parts  its  (nm  and! 
of  a  bill  of  exchange,  and  the  minute  particulars  relating  to  each,  p^^^/" 

(1)  5  T.  R.  485.  Mainwaring  v.        (2)  See  cases  collected  in  Chilty 
Newman,  2  Bos.  &  Pul.  125.  on  Bills,  6  ed. 
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We  have  indeed  already  considered  most  of  its  principal  and 
important  requisitest  viz.  that  it  be  properly  stamped,  and  tbat 
the  consideration  of  it  be  suflScient*  If  the  stamp  be  insnffident, 
or  there  be  a  want  of  consideration!  or  the  consideration  be 
illegal,  the  bill  will  not  be  valid  in  the  hands  of  any  party  who 
was  privy  to  such  objections  when  he  took  the  bill ;  indeed,  if 
the  stamp  be  insufficient,  the  bill  will  be  unavailable  even  in 
the  hands  of  a  boniJUe  holder. 

Bills  of  exchange,  like  every  other  contract,  are  to  be  con- 
strued in  such  a  manner  as,,  if  possible,  to  give  effect  to  the  inten- 
tion of  the  contracting  parties;  and  indeed  our  courts,  sensible 
how  peculiarly  conducive  the  negotiability  of  these  instruments 
is  to  the  ease  and  increase  of  trade,  adopt  a  still  more  liberal 
mode  of  construing  them  than  any  other  instrument.  (I) 


The  effect  of 
taking  a  bill 
of  exchange. 


In  general  one  contract  not  under  seal  cannot  be  extinguished 
by  another  similar  contract  (2),  and  a  mere  promise  to  give  time 
for  the  pajrment  of  a  pre-existing  debt  is  not  binding  (S) ;  but  a 
person,  by  taking  a  bill  of  exchange  or  promissory  note  in  satis- 
faction, and  not  as  a  collateral  security  for  the  payment  of  a 
former  debt,  or  of  a  debt  created  at  the  time,  is  precluded  from 
afterwards  waiving  it,  and  suing  the  person  who  gave  it  him,  for 
the  original  debt  before  the  bill  is  due,  for  in  general  the  taking 
of  the  bill  amounts  to  an  agreement  to  give  the  person  delivering 
it  credit  for  the  length  of  time  it  has  to  run  (4) ;  and  even  on 
behalf  of  the  crown,  an  extent  in  aid  cannot  be  issued  against  a 
person  from  whom  the  priucipal  debtor  has  taken  a  bill,  which 
is  not  due  (5) ;  but  where  an  action  having  been  brought  against 
the  acceptor  of  a  bill  of  exchange,  it  was  agreed  between  the 
parties  that  the  defendant  should  pay  the  costs,  renew  the  bill, 
and  give  a  warrant  of  attorney  to  secure  the  debt,  and  the  de- 
fendant gave  the  warrant  of  attorney  and  renewed  the  bill,  but 
did  not  pay  the  cotfts ;  it  was  held,  that  the  plaintiff  might  bring 
a  fresh  action  on  the  first  bill,  while  the  second  was  outstanding 
in  the  hands  of  an  indorsee  (6) ;  and  if  the  person  delivering  the 


( IX  Doug.  %77,  As  to  the  con- 
struction  of  contracts  in  general, 
see  ante;  10^ 

(2)  Lord  Raym.  1430.  Willes, 
406.    2Stra.  1218.  •      ^ 


(3)  1  Esp.  R£p.  430. 

(4)  See  6  Bam.  &  Aid.  14. 
Esp.  3. 

(5)  Wighiw.  32. 
^6)  2  Camp.  329. 
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bill  knew  that  it  was  of  no  value,  tlie  holder,  on  discovering  the  of  bUbof 
fraud,  will  not  be  precluded  from  immediately  suing  such  party  *'^"s«- 
on  his  original  liability  (1).  Where  one  of  three  joint  cove- 
nantors gave  a  bill  of  exchange  for  a  part  of  a  debt  secured  by 
the  covenant,  on  which  bill  judgment  was  recovered,  it  was  held 
that  such  judgment  was  no  bar  to  an  action  of  covenant  against 
the  three,  such  bill,  though  stated  to  have  been  given  for  the 
payment  and  in  satis&ction  of  the  debt,  not  beuig  averred  to 
have  been  accepted  as  satisfaction,  nor  to  have  produced  it  in 
fact  (2) ;  and  the  taking  a  bill  or  note  does  not  prejudice  a  prior 
specialty  security,  so  as  to  preclude  the  party  taking  them  from 
recovering  interest  payable  on  the  specialty  (S).  Bills^  in  lieu 
of  which  other  bills  were  given,  if  permitted  to  remain  with  the 
bolder,  may  be  sued  upon  in  case  the  latter  bills  are  not  paid  (4). 
When  an  account  for  goods  sold  is  settled,  and  the  defendant 
gives  a  bill  of  exchange  for  the  amount,  which  remains  unpaid, 
it  has  been  holden  that  the  defendant  cannot*  in  an  action  on  the 
consideration  of  such  bill,  go  into  evidence  to  impeach  the 
charges  in  the  first  account,  which  has  been  .settled,  the  giving 
of  the  bill  being  conclusive  evidence  of  the  sum  due.  (5) 

The  effect  of  taking  a  bill  of  exchange  or  promissory  note  in 
satis&ction  of  a  precedent  debt,  is  that  the  creditor  cannot  pro- 
ceed in  an  action  for  such  debt,  without  shewing  that  he  has 
used  due  diligence  to  obtain  acceptance  or  payment  (6),  and 
also  shewing  if  the  defendant  was  a  party  thereto,  or  delivered  . 
it  to  the  plaintiff,  that  the  defendant  had  due  notice  of  the  dis- 
honour (7) ;  and  it  is  a  good  plea  in  an  action  for  the  original 
debt,  that  the  defendant  delivered  a  bill  or  note,  in  payment  or 
ibr  or  on  account  of  sudi  debt,  and  compels  the  plaintiff  to  reply 
that  the  bill  or  note  has  been  dishonoured  (8);  and  in  an  action 
for  the  original  demand,  if  it  appear  in  evidence  that  a  nego-. 
liable  bill  or  note  was  given,  the  plaintiff  cannot  recover  without 
producing  the  instrument,  or  proving  that  it  was  destroyed,  or 


(1)  I  Esp.  5.       12  Mod.  517.  R.  40.     Finch,  Rep.  431. 

6  T.  R.  52.     7  T.  R.  64.     2  B.  &  (6)  And.  187.      2  Lord  Raym. 

A-  329.  n.  a.  928,  9,  30.  2  Wils.  353.  3  Pnce, 

(2)  3  East,  25 1 .  538.     4  Esp.  46. 

(3)  2  Ves.  &  B.  416.  (7)  4  Ann.  c.  9.  s.  7.     3  Taunt. 

(4)  7  Ves.  597.   3  M.  &  S.  363.  130.  Sed  vid.  3  M.  &  S.  362. 

(5)  1  Esp.  159.     Sed  vid.  1  T.  (8)  5  T.  R.  513. 
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Of  bills  of         diewing  that  it  was  on  a  wrong  stamp  (1).    It  suffices  however 
«xc  ause.  f^^  ^^  plaintiff|  when  the  bill  was  received  in  satisfaction  from 

ia  third  person^  and  the  original  debtor,  the  defendant^  was  no 
party  to  it,  to  prove  the  due  presentment  for  acceptance  or  pay- 
ment and  the  dishonour,  without  shewing  that  he  gave  notice 
thereof  to  the  drawer  of  such  biU,  unless  the  defiendant  can  prove 
that  he  sustained  some  actual  loss  for  want  of  such  notice  (2) ; 
and  if  the  defendant  admit  the  refusal  of  the  drawee  to  accept 
the  bill,  although  he  request  the  creditor  to  present  it  again  for 
acceptance,  this  will  be  unnecessary,  and  the  creditor  may  re- 
cover his  original  demand  without  further  proof  of  the  dishcmour 
of  the  bill(d).  We  shall  hereafter  see,  that  in  general  when 
the  holder  has  been  guil^  of  neglect,  either  in  presenting  a  bill 
for  acc^tance  when  necessary,  or  for  payment,  or  in  giving 
notice  of  non-«Goeptance,  or  of  nonpayment,  or  by  giving  time 
to  the  acceptor,  this  conduct  will  render  the  original  delivery  of 
Ae  bill  equivalent  to  a  payment  of  the  debt,  and  discharge  such 
debtor  from  all  liability  (4).  In  general,  when  the  bill  is  dis- 
honoured, and  the  holder  uses  due  diligence,  not  only  the 
parties  to  the  bill  are  liable  to  be  sued  thereon,  but  the  first 
liability  on  the  original  consideration  revives.  (5) 

Effect  of  altera.        I^  &  ^^^  be  altered  in  any  material  respect  by  any  holder  of 
tjon  of  1  biU,  &c.  [x^  without  the  concurrence  of  the  parties,  it  will  totally  discharge 

those  parties  from  responsibility,  and  even  a  subsequent  bon& 
Jide  holder  cannot  recover,  upon  it,  nor  can  he,  on  account  of 
the  rule  which  we  have  considered,  relative  to  the  assignment  cS 
a  chose  in  action,  recover,  except  against  his  immediate  indorser 
even  upon  the  consideration  (6).  This  is  a  jealous  provision  of 
the  law  to  prevent  fraud;  but  where  the  alteration  has  been 
made  by  a  stranger,  it  will  not  in  general  affect  the  validity  of 
the  instrument,  if  its  original  form  be  legible  (7)*  Where  an 
alteration  is  made  with  a  fraudulent  intent,  it  will  amount  to 
forgery  (8).  But  the  loss  which  is  most  frequently  incurred  by 
alteration,  arises  from  the  stamp  acts ;  these  acts  require  a  stamp 


(1)  4E8p.  159.  (5)  And.  187.        6  Mod.  147. 

(2)  3  M.  &  S.  362.     5  M.  &  S.  2  Lord  Raym.  928.  7  Taunt.  31 2. 
62.  Sed  vid.  3  Taunt.  130.  3  M.  &  S.  362.     1  Madd.  89. 

(3)  7  Taunt.  312.  (6)  4  B.  &  A.  1 97.  4  T.  R.  320. 

(4)  4  Ann.  c.  9.  8.  7.  And.  187.  (7)  6  East»  312. 
2  Wib.  353.    2  Lord  Raym.  930.  (8)  2  Taunt.  329. 
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which  must  be  impressed  when  the  bill  is  framed^  consequently  it  Of  bUii  of 
is  not  competent  to  the  parties  after  the  bill  has  been  once  framed  ^^^^''%^* 
and  complete  by  acceptance  or  negotiation  to  alter  it  in  any  ma^ 
terial  respect,  so  as  to  render  it  in  effect  a  new  contract ;  but  an 
alteration  in  an  immaterial  respect,  as  for  instance  the  insertion 
in  the  acceptance  of  the  place  where  the  bill  is  to  be  presented 
for  payment,  will  not  discharge  the  acceptor  or  render  a  new 
stamp  necessary ;  and  the  correction  of  a  mistake  in  furtherance 
<^the  original  intention  of  the  parties,  as  for  instance  the  intro- 
duction in  a  bill  of  exchange  of  the  words  *^  or  order,''  which  had 
been  omitted  by  mistake,  will  not  invalidate  the  bill^  or  render 
a  fresh  stamp  necessary.  (1) 

The  important  points  relating  to  the  transfer  of  a  bill  may  be  of  the  transfer 
considered  under  the  five  following  heads:— Ist,  What  bills  are  °^^'^^* 
transferrable.    2dly,  By  and  to  whom.    3dly,  At  what  time* 
4th]y,  The  mode  of  transfer.    5thly,  The  nature  and  operation 
of  the  obligation  created  by  the  transfer. 

With  respect  to  the  first  of  these  points,  viz.,  what  bill  is  what  biUt  are 
transferraUe,  we  have  already  seen  that  the  transferrable  quality  t™>sf«i^i^^«* 
of  bills  IS  that  which  principally  distinguishes  them  firom  other 
contracts,  and  that  on  account  of  tlus  pr<^erty,  and  of  the  con- 
sequent utility  of  bills  in  mercantile  transactions,  they  have  been 
peculiarly  &voured  by  our  courts.  Hence  it  has  been  supposed 
that  unless  they  possess  that  quality  they  would  be  invalid ;  it . 
is  not  however  essential  to  the  validi^  of  a  bill  as  such,  that  it 
be  transferrable  from  one  person  to  another  (2) ;  if  indeed  it  be 
intended  to  be  negotiable,  care  must  be'taken  that  some  operative 
words  of  transfer  be  inserted  (S).  The  usual  words  inserted  are, 
*'  pay  to  my  order,  or  to  the  order  of  the  payee,  or  to  the  bearer," 
but  no  precise  form  of  words  appear  necessary.  Where  it  is 
transferrable  in  the  first  instance  by  indorsement,  it  is  absolutely 
necessary  to  prove  the  hand-writing  of  the  first  indorser  in  an 
action  agidnst  the  drawer  or  acceptor,  and  consequently  no 
person  but  that  party  or  some  agent  can  indorse  the  bill.  If  a 
bill  has  been  made  or  transferred  to  several  persons,  whether  in 
partnership  or  not,  the  right  of  transfer  is  in  all  collectively,  and 
not  in  any  individually,  though  with  respect  to  the  mode  of 

(1)  3  Eap.  246.     10  East,  433.        (2)  6  T.R.  126. 
1  Brod.  &  B.  426.     12  East,  471.        (3)  3  Wils.  211.    1  Salk.  132. 
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Of  bins  of  transfer,  when  the  right  is  in  several  persons,  it  may  be  put  in 

exchange.  force  by  the  indorsement  of  one  partner  only,  in  which  case  the 

transfer  is  considered  as  made  by  all  the  persons  entitled  to  make 
it ;  and  it  has  been  held,  that  though  such  parsons  may  not  be 
in  partnership,  and  only  one  has  indorsed,  yet  that  if  the  drawee 
accepted  after  the  indorsement,  he  cannot  dispute  the  regularity 
of  the  latter.  East  India  certificates  are  not  indorsable,  so  as  to 
transfer  the  legal  interest  (1);  and  East  India  bonds  were  not 
transferrable,  so  as  to  pass  the  1^1  interest  to  the  purchaser, 
but  this  has  been  altered  by  a  late  statute  (2) ;  but  an  exchequer 
bill,  the  blank  in  which  has  not  been  filled  up  with  any  parson's 
name,  is  transferrable  by  delivery.  (3) 

Who  may  Whoever  has  the  absolute  property  in  a  bill  or  note  may 

tranafer.  assign  it,  if  payable  to  order.     The  previous  rules  and  observa- 

tions relating  to  the  capacity  of  a  party  to  contract  will  be  here 
applicable. 


Time  of  tranafer. 


With  respect  to  the  time  of  transfer,  bills  are  usually  indorsed 
after  they  have  been  completely  drawn,  and  before  they  are  due ; 
but  with  respect  to  bills  above  £5  there  appears  to  be  no  limi- 
tation as  to  the  time  when  they  are  transferrable ;  they  may  even 
be  transferred  before  they  are  complete,  or  before  they  purport 
to  bear  date :  thus,  if  a  man  indorse  his  name  on  a  blank  stamped 
piece  of  paper,  such  an  indorsement  will  operate  as  a  carte 
blanche  J  or  letter  of  credit  for  an  indefinite  sum  consistent 
with  the  stamp,  and  will  bind  the  indorser  for  any  sum  to  be 
paid  at  any  time  which  the  person  to  whom  he  intrusts  the  in- 
stmmcnt  chooses  to  insert  in  it  (4) ;  and  it  has  been  held  (5),  that 
a  post  dated  bill  may  be  indorsed  by  the  payee  before  the  day 
on  which  it  bears  date ;  but  where  a  bill  has  been  presented  for 
acceptance,  and  acceptance  has  been  refused,  and  the  then 
holder  has  been  guilty  of  laches  in  not  giving  immediate  notice 
of  non-acceptance,  any  subsequent  indorsee,  ignorant  of  the  cir- 
cumstance, will  be  affected  by  such  conduct  of  the  holder  (6). 
A  party  taking  an  overdue  bill,  and  holding  it,  is  subject  to  all 
objections  which  would  have  affected  it  in  the  hands  of  the  ori- 


(1)  16Ves.450.  (3)  4  B.  &  A.  1. 

(2)  13  East,  509.     61  Geo.  3.  (4)  Doug.  514. 
c.  64  ,  as  to  a  navv  bill.  SceSay,73.  (5)  ]3East,  517. 

13  East,  5 15.  n.  a.  '  (6)'  12  East,  434.  2  Camp.  460'! 
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holder.  An  overdue  bill  subseqaently  indorsed  is  clothed  of  bUUof 
with  all  the  advantages  in  favor  of  the  party  from  whom  he  «*<**"8*' 
received  it,  and  therefore  it  has  been  decided  in  an  action 
by  a  subsequent  indorsee  against  the  acceptor  of  a  bill  of 
exchange,  that  if  the  person  who  indorsed  it  to  the  plaintiff 
could  himself  have  maintained  an  action  upon  it,  the  defendant 
cannot  give  in  evidence  that  it  was  accepted  for  a  debt  contracted 
in  smuggling,  although  it  was  indorsed  to  the  plaintiff  after  it 
had  become  due.  (1) 

With  respect  to  the  mode  of  transfer,  indorsements  are  either  ^^  ^ 
in  blank,  in  full,  or  restrictive.     A  blank  indorsement  is  effected 
by  the  party  merely  writing  his  name  on  the  back  of  the  bill. 
An  indorsement  in  full  is  so  termed  because  the  indorser  points 
out  the  particular  persons  to  whom  he  desires  the  bill  to  be 
paid.  A  restrictive  indorsement  is  where  the  bill  is  made  pay- 
able to  a  particular  person  only,  and  he,  by  the  express  terms  of 
the  indorsement,  is  prohibited  from  negotiating  it.    An  indorse- 
ment in  blank  renders  the  bill  transferrable  by  the  indorsee  to 
any  other  person,  either  by  indorsement  or  by  delivery.  When 
a  bill  is  transmitted  by  the  post,  it  may  be  advisable,  to  avoid  the 
risk  of  its  getting  into  improper  hands,  to  fill  up,  over  the  hand- 
writing of  the  first  indorser,   the  name  of  some  confidential 
person  to  whom  the  bill  may  be  transmitted.     It  has  been  de- 
termined (2),  that  if  A.,  the  payee  of  a  bill  of  exchange,  indorses 
it  in  blank)  and  delivers  it  to  B.,  who  writes  above  such  indorse- 
ment <<  pay  the  contents  to  C,"  B.  is  not  liable  to  C.  as  an  indorser 
of  the  biU ;  and  Lord  EUenborough,  in  that  case  said,  ''  I  am 
clearly  of  opinion,  that  this  is  not  an  indorsement  by  the  defend- 
ants for  such  purpose;  the  name  of  the  party  must  appear 
written  with  intent  to  indorse.  We  see  these  words,  *^  pay  the  con- 
tents to  such  a  one,'^  written  over  a  blank  indorsement  every  day, 
without  any  thought  of  contracting  an  obligation,  and  no  obli* 
gadon  is  thereby  contracted ;  when  a  bill  is  indorsed  by  the 
payee  in  blank,  a  power  is  given  to  the  indorsee  of  it,  specially 
appointing  the  pa}rment  to  b^  made  to  a  particular  individual ; 
this  is  a  suiGcieut  indorsement  to  the  plaintiffs,  but  not  by  the 
defendants.'' 

With  respect  to.  the  e£fect  of  the  indorsement,  it  transfers  the  Effect  of 
legal  as  well  as  beneficial  interest  in  the  bill  to  the  person  in  ^"*^*' 

(1)  1  Camp.  383.  (2)  1  Camp.  442, 
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Of  bills  of  whose  favour  it  is  indorsed ;  in  which  assignable  quality  we  have 

•xchange.  ^^^  ^  jjj]j  principally  differ  from  other  securities.     The  obliga- 

tion which  the  indorsement  imposes  on  the  indorser  is  exactly 
similar  to  that  which  the  drawer  of  a  bill  is  under,  for  there  is 
no  distinguishing  the  case  of  an  indorser  from  that  of  a  drawer; 
and  every  indorser  is  in  the  nature  of  a  new  drawer,  every  in- 
dorsement is  a  new  bill,  and  that  the  indprser  stands  as  to  his 
indorsee  in  the  law-merchant  the  same  as  the  drawer  (1);  con- 
sequently, the  instant  a  bill  of  exchange  is  refused  acceptance, 
the  indorser  may  be  sued  without  waiting  till  the  bill  according' 
to  the  terms  of  it  becomes  payable.  A  transfer  by  delivery  with- 
out indorsement  in  general  imposes  an  obligation  on  the  party 
transferring  similar  to  that  of  an  indorser,  with  this  difference 
however,  that  as  his  name  is  not  on  the  bill,  and  there  is  con- 
sequently no  privity  of  contract  between  him  and  a  remote 
holder,  he  is  only  liable  to  the  person  to  whom  he  immediately 
assigned  it,  and  then  not  on  the  bill  itseli^  but  only  on  the  consi- 
deration of  it,  and  where  it  clearly  appears  that  the  transfer  was 
in  the  nature  of  a  sale  of  the  bill,  the  party  is  not  at  all  respon- 
sibk;  though  the  bill  should  not  be  paid.  (2) 

Indemnity  of  If  a  party  indorse  a  bill  for  the  accommodation  of  the  drawer, 

indoner.  which  is  also  accepted  by  a  third  person  for  the  like  accommo- 

dation, such  indorser  may,  after  he  has  been  compelled  to  pay 
the  bill,  support  an  action  thereon  against  the  acceptor,  or  may 
prove  under  his  commission  in  case  of  bankruptcy  (3);  and  such 
an  accommodation  indorser,  in  case  there  be  reasonable  ground 
to  apprehend  the  insolvency  of  his  principal^  has  an  equitable 
right  to  withhold  the  payment  of  any  money  which  he  may  owe 
to  him,  until  he  has  been  indemnified  against  any  liability  on 
account  of  his  indorsement,  though  such  liability  would  be  no 
defence  at  law  to  an  action  by  the  principal.  (4) 

or  the  loM  We  will  next  showily  consider  the  consequences  of  the  loss  of 

a  bill.   Where  it  is  transferrable  only  by  indorsement,  and  it  has 

not  been  indorsed  by  the  real  party,  no  person,  however  band 

Jide  he  may  have  acted,  can  acquire  any  interest  in  the  bill  (5). 

The  statute  9  &  10  W.  3.  c.  17.  provides  that  if  inland  bills, 

(1)  3  East,  481  •  (4)  7  T.  R.  71 1.     12  East,  659; 

(2)  3  T.  R*  757.    3  Vea.  368.      1 1  Ves.  407.     1  Camp.  12. 

(3)  3  East,  177.     15  East,  220.        (5)  4  T.  R.  28. 
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« 

expressed  to  be  payable  for  value  received,  and  payable  after  orbiiitor 
date,  be  lost  before  they  are  due,  the  drawer  shall  give  a  fresh  ^^^^^^s** 
bill  of  the  same  teuor  and  date  on  being  indemnified.  It  is  not 
unusual  to  bring  a  special  action  of  assumpsit,  on  a  refusal  to 
give  such  bill.  No  action  at  law  can  be  supported  against  the 
acceptor  of  a  bill  of  exchange^  note,  or  check  indorsed  generally 
or  in  blank,  so  as  to  be  transferrable  to  a  bandjlde  header,  and 
lost  before  or  on  the  day  it  is  due,  although  a  bond  of  indemnity 
has  been  tendered  to  the  defendant,  nor  is  be  liable  to  be  sued 
on  the  consideration  of  the  bill ;  but  if  it  can  be  proved  that  the 
bill  has  been  destroyed,  the  party  who  was  the  holder  may  re- 
cover at  law  (1);  so  if  the  bill  has  not  been  indorsed,  or  if  it  was 
only  specially  indorsed,  the  party  who  lost  it  may  proceed  by 
action  (2).  In  ex  parte  Greenway  (3),  Lord  Chancellor  Eldon 
said,  that  when  he  was  chief  justice,  he  had  an  action  in  the 
Common  Pleas  upon  a  bill  alleged  to  be  lost,  which  had  been 
previously  indorsed  by  the  payee ;  an  indemnity  was  ofifered  by 
bond,  but  that  he  nonsuited  the  plaintiff;  that  the  counsel 
strongly  objected  upon  the  ofier  of  indemnity,  and  it  came  before 
the  court  on  a  motion  for  a  new  trial,  and  there  was  a  long  dis- 
cussion on  the  nature  of  these  indemnities  in  a  court  of  law ;  that 
the  court  had  not  come  to  a  decision  on  it  when  he  left  them, 
and  he  did  not  know  the  result ;  but  that  he  never  could  under- 
stand by  what  authority  courts  of  law  compelled  parties  to  take 
the  indemnity.  The  proper  course  appears  to  be,  that  where  the 
bill  has  been  lost,  and  has  been  indorsed,  and  is  transferrable  by 
delivery,  so  that  by  possibility  it  may  have  got  into  the  hands  of 
a  bond  fide  holder,  the  draft  of  a  bond  of  indemnity,  with  sure- 
ties, should  be  tendered  to  the  parties  required  to  pay  for  their 
approbation,  after  which  refusal  to  pay  or  to  accept  the  bond  of 
indemnity,  a  bill  in  equity  should  be  filed,  and  the  court  of 
equity  will  direct  payment ;  and  it  has  also  been  the  practice  to 
direct  the  parties  to  pay  costs,  where  the  indemnity  tendered  has 
been  insufiicient. 

We  have  now  to  consider  when  it  is  necessary  to  present  a  Ofiheaocept- 
bill  for  acceptance,  the  nature  of  an  acceptance,  the  liability  of  '"^^ 
the  acceptor,  the  consequence  of  non-acceptance  of  acceptances 
supra  protest,  widi  the  various  important  points  relating  to  the 

, , — — _ .  ^ 

(1)  2  Camp.  211,  212.  (3)  6  Ves.  812. 

(2)  2  Camp.  2 12. 


574 


Of  Mercantile  Securities  in  general^       [Ch,  12. 


OfbOltof 
exchaage* 

When  necesarj 
to  prewnt  for 
accepunce. 


payment  of  a  bill,  and  to  the  conduct  which  the  holder  most 
pursue  upon  nonpayment.  When  a  bill  is  not  payable  after 
date,  or  at  a  particular  certain  time,  but  at  a  certain  time  after 
sight,  it  is  absolutely  necessary  to  present  it  for  acceptance, 
because  otherwise  the  bill  would  never  become  due ;  and  where 
a  bill  is  payable  after  sight,  it  should  be  presented  for  accept- 
ance within  a  reasonable  time  (1),  which  must  depend  on  the 
particular  circumstances  of  each  case  (2) ;  but  in  other  cases  it  is 
not  absolutely  necessary  for  the  holder  to  present  it  for  ac- 
ceptance, and  he  may  keep  it  till  it  is  due^  and  then  present  fin: 
payment  ($)•  On  a  presentment  for  acceptance  the  bill  may  be 
left  for  twenty-four  hours,  unless  in  the  interim  the  drawee 
accepts  or  declares  his  determination  not  to  do  so.  (4) 


Nature  of  an 
acceptance. 


With  respect  to  the  acceptance  itself*  it  may  be  considered 
with  relation,  Ist,  To  who  may  accept;  2dJy,  At  what  time  it 
may  be  made ;  ddly.  The  form  and  efiect  of  it ;  and  ^thly.  The 
liability  of  the  acceptor  and  how  it  may  be  discharged. 


Who  may  accept.  A  bill  may  be  accepted,  either  by  the  drawee  or  by  some  per- 
son mpra  protest,  for  the  honour  of  the  parties,  but  there  caiuot 
be  a  series  of  acceptors,  or  two  distinct  acceptors  of  the  same 
bill;  it  must  be  accepted  by  the  drawee,  or  failing  him,  by  some 
one  for  the  honour  of  the  drawer,  &c. ;  and  therefore  if  a  bill  of 
exchange  be  accepted  by  the  drawee,  another  person,  who  for 
the  purpose  of  supporting  his  credit  likewise  accepts  the  bill  in 
the  usual  form,  is  not  liable  as  acceptor,  and  must  be  sued  on 
his  collateral  undertaking,  which  will  not  be  binding,  unless  the 
consideration  of  the  stipulation  be  stated  in  writing  on  the  face  of 
such  undertaking.  (5) 


Time  of  accept* 
ance. 


The  bill  must  be  accepted  within  twenty-four  hours  after  it  is 
left,  or  it  may  be  treated  as  dishonoured  (6).  An  acceptance, 
being  an  absolute  undertaking  to  pay,  may  be  made  even  after 
the  time  appointed  by  the  bill  for  payment,  and  after  a  prior 
refusal  to  accept  so  as  to  bind  the  acceptor.  (7) 


(1)  2H.BLa.565. 

(2)  2  Smith  Rep.  223. 

(3)  1T.R.713.    5  Burr.  2670. 

(4)  2  Smith,  213. 


'    (5)  2  Camp.  447. 

(6)  2  Smith,  243.    1  Lord  Ray. 
281. 

(7)  5  East,  5 14. 
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The  acceptance  of  bland  bilk  must  be  in  writing  on  the  bill,  Of  bills  of 
though  in  foreign  bills  it  may  be  either  verbal  or  written  on  the  ^^^^  of  acce  t- 
bill  or  any  other  paper  (1).  In  regard  to  the  terms  and  effect  uce. 
of  the  acceptance,  it  may  be  absolute,  conditional,  partial,  or 
varying.  The  holder,  however,  may  in  all  cases  insist  on  hav* 
ing  an  absolute  acceptance  in  writing  on  the  face  of  the  bill, 
and  precisely  according  to  the  terms  of  such  bill ;  and  therefore 
in  an  action  (2)  on  a  bill  against  the  drawer  of  a  bill  drawn  on 
Lisbon,  payable  ineffective  and  not  in  val  reals,  and  the  drawee 
had  offered  to  accept  it  payable  in  val  denaros,  another  sort  of 
currency,  which  was  refused,  Lord  EUenborough  said  the 
plaintiff  had  a  right  to  refuse  this  acceptance;  the  drawee  of  a 
bill  has  no  right  to  vary  the  acceptance  from  the  terms  of  the 
bill  unless  they  are  unambiguously  and  unequivocally  the  same ; 
therefore^  without  considering  whether  a  payment  in  denaros 
might  have  satisfied  the  term  efiective,  an  acceptance  in  denaros 
was  not  a  sufficient  acceptance  of  a  bill  drawn  payable  in 
efiective ;  the  drawees  ought  to  have  accepted  generally ;  an 
action  being  brought  against  them  on  the  general  acceptance,  the 
question  would  have  probably  risen  as  to  the  meaning  of  the 
term.  An  absolute  acceptance  is  an  engagement  to  pay  the  bill 
according  to  its  tenor.  The  usual  mode  of  making  such  accept- 
ance is^  by  writing  on  the  bill  the  word  *^  accepted  "  and  subscrib- 
ing the  drawee's  name,  or  by  writing  the  word  accepted  only, 
and  is  not  unfrequently  by  the  acceptance  to  make  the  bill  pay- 
able at  a  banker's;  but  this,  since  the  1st  August  1821,  is  in 
effect  merely  a  general  acceptance,  unless  the  words  '*  only,  and 
not  otherwise  or  elsewhere,"  be  introduced  (S) ;  the  effect  of 
which  latter  acceptance  we  will  hereafter  more  fully  consider. 
The  acceptance  may  also  be  conditional^  rendering  the  acceptor 
liable  to  pay  the  money  only  on  a  contingency.  This  is  per- 
mitted, though  we  have  seen  that  the  bill  cannot  be  drawn  pay- 
able on  a  contingency  (4).  K  partial  acceptance  arises  from 
the  tenor  of  the  bill,  either  as  to  the  amount  of  the  sum  to  be 
paid  or  the  time  of  payment.  In  these  cases  of  conditional  or 
partial  acceptance,  varying  materially  from  the  terms  of  the  bill, 
the  holder  must,  if  he  intends  to  resort  to  the  other  parties  to  the 
bill,  in  default  of  payment,  give  notice  to  them  of  such  con- 


(1 )  1  &  2  Geo.4.  c.  78.  1  East,        (3)  1  &  2  Geo.  4.  c.  I'd. 

105.    4  East,  67.    5  East,  514.  (4)  Willes  Rep.  395.     2  Stra, 

(2)  lCamp.425>^  1212. 
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ditional  or  pardal  aooeptance,  for  otherwise  such  other  parties 
will  be  discharged.  (1) 

The  acceptor  of  a  bill  is  primarily  liable  to  pay  it,  and  the 
drawer  and  indorsers  are  liable  only  on  his  default*    It  has 
already  been  observed,  that  as  die  interest  of  third  persons  is  in 
general  involved  in  the  efficacy  of  a  biU,  an  acceptance  will, 
when  the  bill  is  in  the  hands  of  a  third  person  who  has  given 
value  for  it,  and  who  became  the  holder  before  it  was  doe,  be 
obligatory  on  the  acceptor,  though  he  received  no  consideration, 
and  though  the  holder  knew  that  circumstance ;  for  the  very 
object  of  an  accommodation  acceptance  is  to  enable  the  party 
accommodated  to  obtain  money  from  a  third  person,  and  diere- 
fore  the  want  of  consideration  furnishes  no  defence  to  one  who 
has  advanced  money  on  the  credit  of  the  acceptor,  though  he 
may  have  been  defrauded  by  the  drawer.     This  engagement  is 
in  general  irrevocable ;  but  it  seems  that  if  he  has  accepted  the 
bill  by  mistake  he  may  cancel  his  acceptance  before  the  bill  has 
been  delivered  back  to  the  party  who  presented  it  (2).     The 
liability  of  the  acceptor  may  however  be  released  or  discharged, 
but  noAing  but  an  express  consent  to  discharge  the  acceptor 
will  in  general  have  that  effect  (3).     An  accommodation  ac- 
ceptor may  be  discharged  by  the  holder's  giving  time  to  the 
drawer  after  having  notice  that  the  bill  was  accepted  for  his 
accommodation  (4).     In  the  case  of  an  acceptance  for  the 
accommodation  of  the  drawer,  it  is  usual  to  take  from  the  drawer 
a  written  undertaking  to  indemnify  him,  which,  when  it  is  for 
a  sum  above  ^20,  should  be  stamped  as  an  agreement.     Bat 
where  there  is  any  risk  of  bankruptcy  it  is  advisable  to  take  a 
counter  bill  or  note^  so  as  to  enable  the  acceptor  to  prove  under 
the  commission  against  the  drawer.     In  the  absence  of  an 
express  contract,  the  law  implies  a  contract  to  indemnify ;  and  it 
should  seem  that  if  an  agent  has  accepted  bills  for  t}ie  accom- 
modation of  his  employer,  he  may  in  some  cases  retain  money 
in  his  hands  to  discharge  it,  unless  the  bill  be  delivered  up  to 
him,  or  he  be  otherwise  sufficiendy  indemnified.  (5) 

Noticeofnon.         If  on  presentment  the  bill  be  refused  acceptance,  it  is  in 
necwar"*^***"  general  necessary  to  give  immediate  nodce  to  the  drawer  and 


(1)  6  East,  200. 

(2)  6  East.  1 99. 

(3)  Dougl.  247,     1  Camp.  35. 


(4)  2  Camp.  185. 

(5)  3  Willes»  346.     1  Camp.  12. 
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indoners  of  the  dishonour,  or   thdy  will  be  discharged  from  of  biOs  of 

responsibility;  and  it  is  not  sufficient  for  the  holder  to  wait  till  •'(^"S^* 

the  time  mentioned  in  the  bill  for  payment  has  elapsed,  and  Iheik 

give  notice  of  non-acceptance.    The  holder  may  sue  the  drawer 

and  indorsers,  without  waiting  till  the  bill  be  due  according  to 

the  terms  of  it(l);  and  an  action  lies  by  the  indorsee  against 

the  indorsers  of  a  bill  of  exchange  immediately  on  the  non^ 

acceptance  of  the  drawer,  though  the  time  for  which  the  bill  was 

drawn  be  not  elapsed  (2).     This  may  appear  perhaps  on  the 

first  view  to  be  a  harsh  rule  in  its  operation  against  an  indorser, 

who  by  the  default  of  the  acceptor  or  the  drawee  is  thus  liable 

to  be  suddenly  called  on  for  the  payment  of  the  bill  long  anterior 

to  the  time  of  payment ;  but  when  it  is  considered  that  the  holder 

of  the  bill  is  deprived  of  all  the  advantages  resulting  from  the 

negociation  of  it  by  the  circumstance  of  its  being  dishonoured,  it 

will  be  found  that  it  is  not  unreasonable  that  he  should  be  at 

liberty  to  proceed  against  all  parties.     There  are  various  other 

points  which  we  might  here  notice,  relating  to  the  cases  when 

the  want  of  notice  of  non-acceptance  is  excused,  and  the  time 

and  manner  of  giving  notice,  and  the  persons  and  to  whom  such  * 

notice  should  be  given ;  but  as  the  same  rules  for  the  most  part 

apply  also  in  case  of  nonpayment,  and  which  more  frequently 

gives  rise  to  questions  of  this  nature,  we  will  postpone  the  in* 

quiry  until  we  arrive  at  that  part  of  the  subject. 

When  a  foreign  bill  has  been  refused  acceptance,  it  appears  of  aooeptanco 
long  to  have  been  established  that  a  third  person,  a  stranger  to  *HP«^prot«*(* 
the  ImU,  and  even  the  drawee  himself,  may  accept  it  supra  pro- 
test (5).    This  acceptance  is  made  after  protest.     The  subse- 
quent holder  of  such  a  bill  has  an  equal  claim  upon  the  acceptor, 
as  in  the  case  of  common  acceptance ;  but  the  acceptor  himself 
may,  after  he  has  paid  the  bill,  support  an  action  upon  it  against 
any  party  for  whose  honour  he  accepted  it.  (4) 


We  will  now  proceed  to  consider  when  a  presentment  of  a  oftbepreMot- 

ment  of  a  ""  ' 
payment. 


bill  for  payment  is  necessary,  by  and  to  whom  such  presentment  "•°'°^*  *    * 


should  be  made,  and  the  time  of  such  presentment.  It  would 
be  extremely  prejudicial  to  commerce  if  the  holder  of  a  bill  were 
sufiered  to  give  longer  credit  to  the  drawee  than  the  bill  directs, 

% 

(1)  2  Camp.  45a  (3)  5  Ves.  574. 

(2)  4Ea8t,4ai.  .  (4)  1T.R.209. 
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orbiUs  of         and  afterwards,  in  defiiult  of  payment  by  such  drawee,  to  resort 
exchange.  ^^  ^^  drawer  or  indorsers^  at  a  time  when  perhaps  die  account 

between  than  and  the  person  liable  to  them  may  have  been 
adjusted,  or  those  persons  may  have  become  insolvent,  and  the 
common  law  detests  negligence  and  laches.  On  this  prindple 
it  is  setded  that  the  holder  of  a  bill  must  present  it  to  the 
drawee  for  payment  at  the  time  when  due,  when  a  time  of  pay*> 
ment  is  specified,  and  when  no  time  is  expressed,  within  a 
reasonable  time  after  receipt  of  the  bill,  and  that  if  he  neglect 
to  do  sO|  he  shall  not  afterwards  resort  to  the  drawer  or 
indorsers,  whose  implied  contracts  are  only  to  pay  in  default  of 
the  drawee^  and  not  immediate  or  absolute,  and  who  are  al- 
ways presumed  to  have  sustained  damage  by  the  holder's  laches. 
It  has  been  holden,  that  even  the  bankruptcy,  insolvency,  or 
death  of  the  acceptor  will  not  excuse  the  neglect  to  make  pre* 
sentment,  but  that  in  the  first  case  it  should  be  made  to  hb 
personal  representative;  and  in  case  there  be  no  executor  or 
administrator,  then  at  the  house  of  the  deceased,  or  the  drawer 
and  indorsers  will  be  discharged.  If  the  holder  of  a  bill,  at  the 
time  it  becomes  du^  be  dead,  it  is  said  that  his  executory  al- 
though he  have  not  proved  the  will»  must  present  it  to  the 
drawee.  If  the  drawee  goes  abroad,  leaving  an  agent  in  Eng^ 
land,  with  power  to  accept  bills,  who  accepts  this  for  him,  the 
bill  when  due  must  be  presented  to  the  agent  for  payment  if  the 
drawee  continue  absent.  ( 1 ) 

The  contract  of  the  acceptor  of  a  bill,  and  of  the  maker  of  a 
note,  being  absolute,  he  cannot  in  general  resist  an  action  on  ac- 
count of  the  neglect  to  present  the  bill  at  the  precise  time  when 
due,  as  an  indulgence  to  any  of  the  other  parties ;  atid  on  the 
principle  that  an  action  is  in  general  of  itself  a  sufficient  demand 
of  payment,  it  has  been  decided  that  the  acceptor  of  a  bill  or 
maker  of  a  note  cannot  in  general  set  up  as  a  defence  the  want  of 
presentment  to  him  even  before  the  commencement  of  the 
action ;  but  in  case  of  a  promissory  note  expressed  to  be  payable 
at  a  banker's  or  any  other  particular  place,  or  where  a  bill  is 
accepted  payable  at  a  particular  place  only^  and  not  otherwise  or 
elsewhere^  it  must  be  presented  there  for  payment  (2).  In  case, 
however,  of  a  bill  of  exchange,  if  the  WQids  in  italic  are  omitted  ia 

V 

(1)2  East,  206.  (2)  Rowe  v.  Young.      2  Brod. 

&Bing.  165. 
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the  acceptance,  it  is  to  be  deemed  a  general  acceptance)  and  no  Of  biUi  of 
presentment  at  the  prescribed  place  will  be  necessary.  (1 )  exchange. 

In  regard  to  the  time  when  the  bill  should  be  presented  fine 
payment,  it  must,  when  by  the  terms  of  it  it  is  payable  on  a  pre^ 
cise  day,  be  presented  on  that  day,  allowing  three  days  grace 
from  the  expiradon  of  the  time  mentioned  in  the  bill,  and  if  the 
third  day  of  grace  fall  on  a  Sunday,  Christmas-day,  or  Good 
Friday,  it  must  be  presented  the  day  before.  With  respect  to 
checks  which  are  payable  on  demand,  the  law  has  been  very 
uncertain.  Thus,  in  some  cases,  the  keeping  of  a  check  or 
bill,  payable  on  demand,  three  or  five  days,  was  holden  not  too 
long,  and  in  another  case  it  was  holden  that  the  presentment 
must  be  made  within  two  days^  and  subsequent  cases  that  it 
should  be  made  the  day  the  bill  is  received,  and  that  even  an 
hour  is  an  unreasonable  time;  the  opinion  of  juries  of  merchants 
formerly  was,  that  a  check  on  a  banker,  or  a  cash  note,  &c.,  and 
payable  on  demand,  ought,  if  given  in  the  place  where  it  is  pay- 
able, to  be  presented  to  payment  the  same  day  it  b  received,  if  the 
distance  or  other  circumstances  will  allow;  but  iu  point  of  law,  as 
has  been  observed,  there  is  no  other  settled  rule  than  that  the  pre- 
sentment must  be  made  within  a  reasonable  time,  which  must  be 
accommodated  to  other  business  or  afiairs  of  lifei  and  the  par^ 
is  not  bound  to  neglect  any  other  transaction  in  order  to  present 
the  check,  &c.  on  the  same  day  he  receives  it,  and  it  would  be 
unreasonable  to  suppose  that  a  tradesman  should  be  compelled 
to  run  about  the  town  with  drafts  from  Charing*crofiis  (o'JLfbm- 
bard-street  on  the  same  day;  and  in  a  late  cas^  (he  judgb 
directed  the  jury  to  consider  that  twenty-four  hours  was  the 
usual  time  allowed  for  the  presentment  for  payment.  In  another 
case,  where  the  plaintiff  received  a  banker's  note  at  half  past 
eleven  in  the  morning  of  the  18th  January,  and  he  did  not 
send  it  for  payment  till  the  next  day  at  two^  at  which  time 
the  banker  stopped  payment,  it  was  holden  that  the  plaintiff 
was  guilty  of  laches  by  not  presenting  it  at  furthest  on  the 
morning  of  the  next  day  after  he  received  the  check;  and,  ac- 
cording to  this  case  and  the  current  of  authorities,  it  seems 
now  sufficient  to  present  a  check  or  banker's  note  received  on 
any  part  of  the  day  early  next  morning.  When  the. check,  &c. 
is  due  on  demand,  and  not  payable  at  the  place  where  received, 
it  is  said  that  it  should  be  forwarded  for  payment  by  the  next 

(1)  l&2Geo.4.  C.78.  s.  1. 
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pott  after  it  WES  reooTed ;  and  that  where  a  ched^,  biU,  or  note  of 
this  kind  is  given  by  way  of  payment  to  a  banker,  it  most  be 
presented  by  him  as  soon  as  if  it  had  been  paid  into  his  hands 
by  a  customer,  and  the  next  time  the  banker's  derk  goes  his 
round.  A  banker  in  London,  who  receives  a  chedc  by  the 
general  post,  is  not  bound  to  present  for  payment  until  the  fol- 
lowing day.  And  the  holder  of  a  check  is  not  bound  to  give 
notice  of  its  dishonour  to  the  drawer,  for  the  purpose  of  charg- 
ing the  person  from  whom  he  received  it ;  he  does  enough  tf 
he  presents  it  with  due  diligence  to  the  banker's  on  whom  it  is 
drawuf  and  gives  due  notice  of  its  dishonour  to  those  only 
against  whom  he  seeks  his  remedy.  (1) 

In  many  cases  the  drawee  of  a  bill  may  be  liable  to  pay  over 
again,  when  he  has  paid  it  to  an  improper  person.  Where  a  bill 
is  transfexnble  only  by  indorsement,  the  drawee  must  take  care 
that  it  has  been  indorsed  by  the  real  party;  and  therefore  where 
the  acceptor  (2)  paid  a  bill  which  had  been  indorsed  by  a  per- 
son of  the  same  name,  but  not  the  real  par^,  it  was  held  that  he 
.^as  liable  to  pay  it  over  again  to  the  Utter.    But  where  a  bill 
has  been  duly  indorsed  by  the  first  indorser,  the  acceptor  will  in 
general  be  justified  in  paying  it  to  any  person  who  presents  it, 
unless  he  had  notice  that  such  party  is  not  a  bondjlde  holder,  or 
that  a  prior  act  of  bankruptcy  has  been  committed  by  him.     If 
bankers  pay  a  cancelled  check,  drawn  by  a  customer,  under  cir- 
cumstances which  ought  to  have  excited  their  suspidon  and 
induced  them  to  make  inquiries  before  paying  it,  they  cannot 
take  credit  for  the  amount.  (3) 


should  ict  on 
the  nonpayment 
of  a  biiU 


We  will  now  consider  what  are  perhaps  in  point  of  practical 
utility  the  most  important  of  all  the  rules  relatirig  to  bills  of  ex- 
change, and  which  from  their  strictness  constitute  a  material 
distinction  between  these  instruments  and  every  other  contract 
or  security,  namely,  those  relating  to  the  conduct  which  the 
holder  should  pursue  on  the  nonpayment  of  the  bill,  and  for 
want  of  the  observance  of  which  it  is  in  every  day's  experience 
that  the  holder  loses  the  benefit  of  the  security  in  his  hands. 
These  rules  relate  to,  1.  When  notice  of  nonpayment  is  neces- 
sary.  2.  The  time  when  it  must  be  given.    3.  The  form  aad 


(1)  2  Camp.  539. 

(2)  4T.R.2a. 


(3)  2  Camp.  485. 
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mode  of  giving  such  notice.    4.  By  whom  it  should  be  given.  ^^^  ^^ 
5.  To  whom.    6.  The  liability  of  the  parties  theFtopon.    7.  The 
consequence  of  giving  time  to,  or  compounding  with  the  parties. 
8.  How  far  the  consequence  of  the  laches^  &c.  of  the  holder  may 
be  waived. 

And  first,  then,  we  will  consider  when  it  is  necessary  to  give  when  notice  of 
notice  of  nonpayment.  It  is  an  established  rule,  that  in  general  '^^Si^!^  " 
notice  must  be  given  to  the  anterior  parties  to  the  bill^  in  order 
that  they  may  respectively  take  the  necessary  measures  to  obtain 
payment  from  the  parties  who  are  liable  to  them,  and  if  notice 
be  not  given,  it  is  a  presumption  of  law,  that  the  drawer  and 
indorsers  are  prejudiced  by  the  omission ;  it  is  on  this  principle 
that  notice  of  non*acceptance  and  nonpayment  are  required  (1) ; 
and  the  only  instance  in  which  the  holder  is  allowed  to  rebut 
this  presumption  of  detriment  is,  that  of  the  want  of  efiects  of 
the  drawer  in  the  hands  of  the  acceptor.  It  has  been  regretted 
that  even  this  exception  has  been  allowed  as  an  excuse  for  the 
neglect  of  the  holder  (2) ;  yet  it  is  established,  that  a  protest  for 
non-acceptance  of  a  foreign  bill  of  exchange  is  not  necessary  to 
be  proved  in  an  action  by  the  indorsee  against  the  drawer^  if  it 
appear  that  the  drawer  had  no  effects,  nor  probability  of  any 
effects  in  the  hands  of  the  drawee  at  the  time,  and  it  do  not 
appear  that  there  was  any  fluctuating  balance  of  assets  between 
them  unascertained  at  tlie  time,  which  might  then  have  afibrded 
probable  ground  of  belief  to  the  drawer  that  his  bill  would  be 
honoured  (S).  But  it  is  no  excuse  for  not  giving  notice  of  non« 
acceptance,  that  the  drawer  had  no  effects  in  the  drawee's  bands 
at  the  time  when  the  bill  was  refused  acceptance  or  afterwahb, 
if  he  had  effects  to  any  amount,  however  small,  in  the  drawee's 
hands  when  the  bill  was  drawn  (4);  and  if  the  drawer 
of  a  bill  of  exchange  when  it  is  presented  for  acceptance 
has  effects  in  the  hands  of  the  drawees,  though  he  is  indebted 
to  them  to  a  much  larger  amount,  and  they  without  his  priviQr 
have  appropriated  the  efiects  in  their  hands  to  the  satisftction  of 
the  debt,  he  is  entitled  to  notice  of  the  disbonoor  of  the  bill  for 
non-acceptance,  as  he  might  expect,  under  thesf  circmnatances, 
that  it  would  be  accepted  and  paid.  (5)  The  death,  bankruptq^ 


(1)  2 

(2)  1 


2  Bon.  «c.P.  280.  (3)  12  East,  171. 

Bos.  &  P.  t»4.    3  Bos.        (4)  7  £sst,  359. 

&P.241.  (5)  2  Camp.  503. 
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Of  bills  of 
exchange* 


Time  when 
notice  must  be 
given. 


or  known  insolvency  of  the  drawee  constitute  no  excuse  for 
the  neglect  to  give  doe  notice  of  the  non-acceptance  or  nonpay- 
ment of  a  bill  either  at  law  or  in  equity  ( 1 )« 

In  regard  to  the  time  and  mode  of  giving  notice,  if  it  be  a 
foreign  bill,  it  should  be  protested  on  the  day  of  the  refusal ; 
though  the  protest  may  be  drawn  up  within  a  reasonable  time 
afterwards^  provided  the  bill  be  noted  on  the  day  it  was  doe ; 
notice  of  the  dishonour  must  be  sent  by  the  earliest  ordinary 
conveyance  (2).  With  respect  to  inland  bills,  the  rules  appear 
to  be  these ;  on  the  day  after  that  on  which  the  bill  becomes  due, 
and  \^en  it  was  presented  for  payment  and  refiised,  the  then 
holder  must  give  notice  of  the  nonpayment  to  the  next  proceed- 
ing party ;  and  it  seems  now  to  be  established,  that  vrhere  the 
parties  live  in  London^  or  in  an  adjacent  village  within-  the 
limits  of  the  twopenny  post,  each  party  has  an  entire  day  after 
that  on  which  he  was  informed  of  the  dishonour  to  give  notice 
to  his  immediate  indorsee,  and  that  the  notice  may  be  givdi  by 
letter  put  in  the  post-ofBce,  however  near  the  residence  of  the 
different  parties  may  be,  sufficiently  early  to  be  received  on  the 
day  on  ni^ich  he  is  entitled  to  notice ;  and  when  the  parties  do 
not  reside  in  London,  it  will  be  sufficient  if  the  party  gives 
notice  to  his  immediate  indorser  by  the  next  practicable  post, 
after  he  has  himself  received  notice ;  and  with  reference  to  the 
principles  of  the  decisions  on  the  first  branch  of  this  rule,  and 
for  the  sake  of  certainty,  it  may  be  considered  in  all  cases  suffi- 
cient, whether  the  parties  reside  in  London  or  elsewhere^  if  each 
forward  notice  on  the  day  after  that  on  which  he  properly  received 
information  of  the  dishonour  of  the  bilL  The  notice  of  non-pay- 
ment must  be  given  within  a  reasonable  time,  which  is  a  question 
of  law,  depending,  nevertheless,  upon  the  circumstances  of  each 
case  (8).  The  general  rule,  as  collected  from  the  cases,  on  the  sub- 
ject seems  to  be,  with  respect  to  persons  living  in  the  same  town, 
that  the  notice  shall  be  given  by  the  next  day,  and  with  regard  to 
such  as  live  at  di£Ferent  places,  that  it  should  be  sent  by  the  next 
post ;  but  if  in  dny  particular  place  the  post  should  go  out  so  early 
after  the  receipt  of  the  intelligence  as  it  would  be  inconvenient 
to  require  a   dtrict  adherence  to  the  general  rule^  then  with 


(1)  11  Ves.412.    DougL515. 
11  East,  117. 


(2)  4£$p.  48.    7  East,  361. 

(3)  6East^  12. 
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respect  to  a  case  so  circumstanced,  it  would  not  be  reasonable  or  bills  of 
to  require  the  notice  to  be  sent  the  second  post.  It  would  ^'^^"se* 
indeed  far  exceed  the  limits  of  this  work  to  enter  into  a  detail 
of  the  various  decisions  in  this  part  of  the  subject ;  each  decision 
depends  on  the  peculiar  circumstances  of  the  case,  though  indeed, 
it  is  governed  by  the  general  principle  that  notice  must  be 
given  within  a  reasonable  time. 

The  want  of  immediate  notice  may  be  excused  by  some  other  Want  of  notice 
circumstances  besides  the  want  of  effects ;  thus  the  absconding  or  ^*^  ««»»«<*• 
absence  of  the  drawer  or  indorser  may  excuse  the  ni^lect  to 
advise  him,  and  the  sudden  illness  or  death  of  the  holders,  or 
.  bis  agent,  or  other  accident,  will  be  an  excuse  for  the  want  of 
a  regular  notice  to  any  of  the  parties,  provided  it  be  given  as 
soon  as  possible  after  the  impediment  is  removed  (1) ;  and  the 
holder  of  a  bill  of  exchange  is  excused  for  not  giving  regular 
notice  of  its  being  dishonoured  to  an  indorser,  of  whose  place  of 
residence  he  is  ignorant,  if  he  use  reasonable  diligence  to  dis- 
cover where  the  indorser  may  be  found.  (2)    The  holder  of  a 
bill  of  exchange  is  also  excused  for  not  giving  notice  of  its 
dishonour  in  the  usual  time,  by  the  day  on  which  he  should 
regularly  have  given  notice  being  a  public  festival,  on  which  he 
is  strictly  forbidden  by  his  religion  to  attend  to  any  secular 
affairs(S).  Where  the  traveller  of  A.,  a  tradesman,  received  in  the 
course  of  business  a  promissory  note,  which  was  delivered  to  the 
master  without  indorsing  it,  and  the  note  having  been  returned  to 
A.  dishonoured,  and  the  latter,  not  knowing  the  address  of  the  next 
preceding  indorser,  wrote  to  his  traveller,  who  was  then  absent 
from  home,  to  inquire  respecting  it ;  it  was  held  that  A.  was  not 
guilty  of  laches,  although  several  days  elapsed  before  he  received 
an  answer,  and  gave  notice  to  the  next  party,  as  he  had  used  due 
diligence  in  ascertaining  his  address  (4).    The  notoriety  of  the 
insolvency  of  the  drawee,  even  if  he  be  a  bankrupt,  constitutes 
no  excuse  for  the  neglect  of  the  holder  to  give  notice  of  non- 
payment to  the  drawer  and  indorsers.  (5 ) 

In  general  the  notice  of   non-acceptance  or  nonpayment  By  whom  notice 
ahould  come  from  the  holder,  because  notice  is  not  required  » to  be  given. 


(1)2  Camp.  461.  (3)  2  Camp.  602. 

(2)  2   Camp.  461.      12  East,        (4)  1  Bariiw.  <sc  Cresw.  245. 
433.  O**)  11  East,  117. 

p  p  4 


58*  Of  Mercantile  Securities  in  general       [Ch.  \^ 


Of  bill!  of  merely  that  the  parties  of  whom  the  holder  received  the  bill 

may  immediately  call  on  them  who  are  liable  to  them  for 
an  indemnity,  but  it  must  purport  that  the  holder  intends 
to  resort  to  them  for  payment;  therefore  where  the  drawer, 
having  notice  that  the  acceptor  had  failed,  gave  another  per- 
son money  to  pay  the  bill,  and  the  holder  neglected  to  give 
notice  of  the  dishonour,  it  was  holden  that  the  drawer  was 
discharged.  However,  a  notice  from  any  person  who  has 
a  right  of  action  upon  the  bill,  may  in  general  enure  to  the 
benefit  of  all  the  antecedent  parties,  and  render  a  further  notice 
from  any  of  those  parties  unnecessary ;  and  notice  of  the  dishonour 
of  a  bill  of  exchange  must  be  given  to  the  drawer  and  indorsers 
by  the  holder  himself,  or  some  person  authorized  by  him,  and 
not  by  a  mere  stranger  (1).  If  the  drawer  or  indorser  of  a  bill  of 
exchange  receives  due  notice  of  its  dishonour  from  any  person 
who  is  party  to  it,  he  is  directly  liable  upon  it  to  a  subsequent 
indorser,  from  whom  he  had  no  notice  of  dishonour*  (2) 

To  whom  nocice       'fhe  notice  of  nonacceptance  or  nonpayment  must  be  riven 

to  all  the  parties  to  whom  the  holder  means  to  resort  for  pay- 
ment. If  the  party  be  abroad,  notice  should  be  lefl  at  his  last 
place  6f  residence ;  and  if  he  employed  an  agent,  it  should  be 
given  to  hiih  (3).  Notice  should  be  given  to  every  person  who 
has  been  a  party  to  or  responsible  for  the  payment  of  the  bill  (4). 
Though  a  mere  guarantee,  not  a  party  to  the  bill,  cannot,  it  is 
supposed,  insist  on  the  want  of  notice  as  a  defence,  when  the 
insolvency  of  the  principal  was  well  known  to  him,  in  which  case, 
his  liability  is  distingubhable  firom  that  of  a  mere  indorser.  (5) 

or  the  riability         Immediately  after  receiving  notice  of  nonpayment,  when  neoes- 
uponnoopay-      sary,  each  of  the  parties  who  has  received  due  notice  becomes 

separately  liable  to  pay  the  principal  money  and  interest;  and 
in  the  case  of  a  foreign  bill,  the  drawer  or  indorsers,  but  not  the 
acceptor,  are  liable  to  pay  the  re-exchange  (6).  Interest  also 
is  recoverable  from  the  drawer  and  indorsers,  in  the  case  of  an 
inland  bill  without  protest.  If  separate  actions  be  brought 
against  the  diflerent  parties,  each  one  is  liable  only  for  the  costs 
of  the  action  against  himself,  except  in  the  case  of  an  acceptor^ 

(1)2  Camp.  177.  373.  (5)  8  East,  242.  a. 

(2)  2 Camp.  273.  (6)  2  Camp.  445.       12  East, 

(3)  2£8p.511.  420. 

(4)  2  Taunt.  206. 
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who  applies  to  stay  the  proceedings  in  the  action  against  him,  ofUlb  of 
in  which  case  he  is,  by  the  practice  of  the  courts^  obliged  to  pay  ^^^'^s** 
the  costs  of  all  the  actions ;  therefore  where  the  actions  are 
nnmerous,  the  best  course  is  for  the  acceptor  to  suffer  judgment 
by  debult,  in  which  case  he  is  only  liable  for  the  costs  of  the 
particular  action  against  him. 

If,  when  a  bill  becomes  due,  the  holder  give  time  to  the  drawer  Hoit  pirties 
without  the  concurrence  of  the  other  parties  to  the  bill,  they  will  J|?^|^^"** 
in  general  be  discharged  from  all  liability,  although  the  holder 
may  have  given  due  notice  of  the  nonpayment.     This  is  a  rule 
of  law  not  confined  to  rules  of  exchange^  and  other  simple  con- 
tracts ;  for  if  the  obligee  of  a  bond,  where  there  is  also  surety, 
without  communication  witli  the  surety,  take  notes  from  the 
principal,  and  give  further  time,  the  surety  is  not  discharged  at 
law  (1),  though  it  may  be  otherwise  in  equity  (4).    The  drawer 
and  indorsers  may  be  considered  in  the  nature  of  sureties  for 
the  acceptor,  therefore,  the  taking  a  bond  or  apy  security  payable 
at  a  future  day  from  the  acceptor  of  a  bill  or  maker  of  a  note, 
without  the  consent  of  the  other  parties  thereto,  would  discharge 
them  from  liability ;  and  where  the  indorsee  of  a  bill  having 
sued  the  acceptor  to  judgment,  and  taken  out  execution,  re- 
ceived of  him  a  sum  of  money  in  part  payment,  and  took  his 
security  for  the  residue,  with  the  exception  of  only  a  nominal 
sum,  it  was  holden  that  he  was  thereby  precluded  from  after- 
wards suing  the  indorser,  and  the  letting  such  acceptor  out  of 
a  custody  on  a  ca.  sa»  would  have  the  same  effect  (S).    And  if 
the  holder  of  a  bill  of  exchange  when  due,  after  taking  part 
payment  from  the  acceptor,  agree  to  take  a  new  acceptance  from 
him  for  the  remainder,  payable  at  a  fiiture  day,  and  that  in  the 
mean  time  the  holder  should  keep  the  original  bill  in  his  hands 
as  a  security,  such  agreement  amounts  to  giving  time  and  a  new 
credit  to  the  acceptor,  and  discharges  the  indorser  who  was  no 
party  to  such  agreement,  though  the  drawer  might  have  had  no 
effects  in  the  hands  of  the  acceptor;  similar  indulgence  to  a 
drawer  or  a  prior  indorser^  would  also  discharge  all  subsequent 
parties.  (4) 

The  consequence  of  a  neffkct  to  make  a  due  presentment  for  Kofr  bditt 
acceptance,  or  for  payment,  or  to  give  due  notice  of  refusal  to  ^ 

(1)  Davey  v.  Prendergrasd,     5         (3)  2  Bos.  &  P.  61. 
B.  &A.  187.  (4>  8  East,  576. 

(i)  2  Vcs.  540, 
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Of  biUt  of         accept  or  pay»  or  giving  time  to  the  drawee  or  other  parties^  may 
nge»  be  frequently  waived  by  the  conduct  of  the  party,  who  would 

otherwise  be  entitled  to  resist  the  payment  of  the  bill,  on  account 
of  such  laches  of  the  holder.    Thus,  it  has  been  decided^  that  a 
payment  even  of  part,  or  a  promise  to  pay  the  whde,  or  to  see  it 
paid,  or  an  acknowledgment  that  it  must  be  paid,  made  by 
the  person  insisting  on  the  want  of  noti<^  amounts  to  a  waiver 
of  the  consequence  of  the  laches  of  the  holder,  and  admits  his 
right  of  action ;  and  where  an  indorsee,  three  months  after  a  bill 
became  due,  demanded  payment  of  the  indorser,  who  first  pro- 
mised to  pay  it  if  he  would  call  again  with  the  account,  and 
afterwards  said)  that  he  had  not  regular  notice,  but  as  the  debt 
n^as  justly  due,  he  would  pay   it;  it  was  held  that  the  first 
conversation  being  un  absolute  promise  to  pay  the  bill,  admitted 
that  it  had  been  presented  for  payment  in  due  time,  and  had 
been  dishonoured,  and  that  due  notice  had  been  given  of  it  to 
the  indorser,  and  superseded  the  necessity  of  other  proof  to 
satisfy  those  averments  in  the  declaration,  and  that  the  second 
Conversation  only  limited  the  inference  from  the  former,  so  far 
as  tlie  want  of  regular  notice  of  the  dishonour  to  the  defendant 
went,  which  objections  he  waived  (1).    So^  where  the  drawer  of 
a  foileign  bill,  upon  being  applied  to  for  payment^  said  that  his 
afiairs  were  at  that  moment  deranged,  but  that  he  would  be  glad 
to  pay  it  as  soon  as  his  accounts  with  his  agents  were  closed^  it 
was  decided,  that  it  was  unnecessary  to  prove  the  protest  of  the 
bill  (2) ;  and  though  it  seems  to  have  been  once  considered 
that  a  misapprehension   of  the   legal   liability   would  prevent 
such   promise  to  pay  from  being  obligatory,  yet^  it  appears, 
that  money  paid  by   one  knowing  or  having   the  means  of 
such  knowledge  in  his  power ^of  all  the  circumstances,  cannot, 
unless  there  has  been  deceit   or  fraud  on   the   part  of  the 
holder^  be  recovered  back  again^  on  account  of  such  payment 
having  been  made  under  an  ignorance  of  the  law^  although  the 
party  paying  expressly  declared  that  he  paid  without  prejudice ; 
and  as  an  objection  made  by  a  drawer  or  indorser  to  pay  the 
bill  on  the  ground  of  the  want  of  notice  is  stricii  juris,  and 
frequently  does  not  meet  the  justice  of  the  case,  it  may  be  in* 
ferred  from  this  case,  and  it  is  now  clearly  established,  that  even 
a  mere  promise  to  pay,  made  after  notice  of  the  laches  of  the 
holder,  would  be  binding,  though  the  par^  making  it  misappre- 


(I)  7  East,  231.  (2)  2  Camp.  I^. 
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hended  the  law  (I).  If^  however,  a  promise  to  pay  be  made  OfbiiUof 
without  a  knowledge  of  the  fact  of  non-acceptance^  or  of  the  ^^  '"^*' 
laches  of  the  holder,  it  will  not  be  binding,  and  even  a  payment 
nhder  such  circumstances  might,  if  the  party  making  it  were 
prejudiced  by  the  conduct  of  the  holder,  be  recovered  back ; 
the  prombe  also  should  amount  to  the  admission  of  the  holder's 
right  to  receive  payment,  and  therefore,  where  a  foreigner  said, 
'<  I  am  not  acquainted  with  your  laws,  if  I  am  bound  to  pay  it 
I  will,"  such  promise  was  not  considered  as  a  waiver  of  the 
objection  of  want  of  notice*  If  an  indorser  propose  to  the  holder 
to  pay  the  bill  by  instalments,  and  such  offer  be  rejected,  he  is 
at  liberty  afterwards  to  avail  himself  of  the  want  of  notice;  and 
where  the  drawer  of  a  bill  of  exchange^  knowing  that  time  had 
been  given  by  the  holder  to  the  acceptor,  but  apprehending  that 
he  was  still  liable  upon  the  bill  in  de&ult  of  the  acceptor  three 
months  after  it  was  due,  said  he  knew  that  he  was  liable,  and  if 
the  acceptor  did  not  pay  it,  he  would ;  it-  was  adjudged  that  he 
was  bound  by  such  promise  (2) ;  and  such  a  promise  will 
dispense  with  the  necessity  for  a  protest  of  a  bill  (S).  But  if  the 
drawer  or  indorser,  after  having  been  arrested  without  acknow- 
ledging his  liability,  merely  o£fers  to  give  a  bill  by  way  of  com- 
promise for  the  sum  demanded,  this  does  not  obviate  the  neces- 
sity of  proving  notice.  (4) 


noteSi 


A  promissory  note  is  an  engagement  in  writing  to  pay  a  sum  of  Prominory 
money  at  a  ceriain  time,  or  on  demand,  to  a  person  therein  named, 
or  his  order,  or  to  the  bearer  (5).  The  person  who  makes  the 
note  is  called  the  maker,  the  person  to  whom  it  is  payable  the 
payee,  and  the  person  to  whom  he  transfers  the  interest  by 
indorsement  the  indorsee.  Observing  on  the  origin  and  nature 
of  promissory  notes,  it  has  been  remarked  (6),  that  as  com- 
merce advanced  in  its  progress,  the  multiplicity  of  its  concerns 
required,  in  many  instances,  a  less  complicated  mode  of  payment 
and  of  obtaining  credit,  than  through  the  medium  of  bills  of 
exchange,  to  which  there  are  in  general  three  parties.  A  trader, 
whose  situation  and  circumstances  rendered  credit  from  the 
merchant  or  manufacturer  who  supplied  him  with  good9  abso- 
lutely necessary,  might  have  so  limited  a  connection  with  the 

(1)  2  East,  469.  (4)  2  Ea»t,  IOC. 

(2)  12Easu3H.  2  Camp.  105.  (5)  2  Bla.  Com.  407, 

(3)  2  Camp.  188,  9.    %  Camp-  (6)  Kyd,  !«• 
332,  333.  4  Camp.  52. 
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commercial  world  at  large,  that  he  could  not  fumiah  his  cre- 
ditor with  a  bin  of  exchange  on  another^  but  his  own  reqK>nsi- 
bility  might  be  such,  that  his  engagement  to  pay,  reduced  into 
writing,  might  be  accepted  with  the  same  xonfidence  as  a  bill  on 
another ;  hence  promissory  notes  were  invented,  and  now  fre- 
quently taken.     Lord  Holt  most  pertinaciously,    contrary  to 
the  opinion  of  other  judges,  insisted  that  promissory  notes  were 
not  valid  at  common  law  (1).   This  was  the  origin  of  the  statute 
3  &  4  Ann.  c.  9.,  which  fully  established  these  instruments,  and 
placed  them  on  the  same  footing  as  bills  of  exchange,  and  con- 
sequently the  decisions  applicable   to  bills  of  exchange  are 
equally  applicable  to  them ;  thus,  it  was  decided,  with  respect 
to  the  time  when  a  note  is  payable,  that  there  is  no  difierence 
between  bills  and  promissory  notes,  and  that  the  latter,  when 
payable  at  a  stated  time,  are  also  entitled  to  three  days  grace  (2) ; 
and  where  the  question  was,  whether  or  not  a  note  payable  out 
of  a  particular  fund  was  valid  as  a  promissory  note,  it  was  decided 
in  the  negative,  and  the  reason  assigned  was,  because  promissory 
notes  must  stand   or  fall  on  the  same  rule  by  which  bills  of 
exchange  are  governed  (3) ;  though  while  a  promissory  note 
continues  in  its  original  shape  of  a  promise  of  one  man  to  pay 
to  another,  it  bears  no  similitude  to  a  bill  of  exchange,  yet 
when  it  is  indorsed,  the  resemblance  begins,  for  then  it  is  an 
order  by  the  indorser  upon'the  maker  of  the  note,  to  pay  to  the 
indorsee;  the  indorser  becomes,  as  it  were,  the  drawer,  the 
maker  of  the  note  the  acceptor,  and  the  indorsee  the  payee ; 
this  point  of  resemblance  once  fixed,  the  law  relative  to  bills 
becomes  applicable  to  promissory  notes.  (4) 

No  precise  form  of  words  is  essential  to  the  validity  of  a  note ; 
thus  a  note  promising  to  account  with  another,  or  his  order,  for 
a  certain  sum  of  money,  is  a  valid  promissory  note,  though  it 
contain  no  formal  promise  to  pay  (5);  but  a  mere  acknowr 
ledgment  of  a  debt,  from  which  a  promise  to  pay  cannot  be 
reasonably  inferred,  as  for  instance,  the  common  memorandum, 
I.O.U.,  does  not  amount  to  a  promissory  note,  and  may  be 
given  in  evidence  under  a  common  count,  count  for  money  lent, 
or  on  an  account  stated  (6).     The  same  certainty  aa  to  the  pqf* 


(1 )  See  4  T.  R.  151.  (4)  2  Burr.  676. 

(2)  4  T.  R.  152.  <5  Y  8  Mod.  362.     i  Stca.  629. 

(3)  5  T.  R.  486.  '(6)  1  Esp.  426.  1  Camp.  499. 
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ment  of  a  sum  of  money  at  a  certain  time  is  as  essential  to  the  valt«  ^nniaamy 
dity  of  a  promissory  note  as  of  a  bill  of  exchange;  they  must  be 
payable  at  all  events,  and  not  out  of  a  particular  fund,  and  they 
must  be  for  the  payment  of  money  only,  and  not  for  the  per- 
formance of  any  other  act  In  all  the  points  in  which  the  dis- 
tinction between  bills  of  exchange  and  promissory  notes  has 
been  noticed,  the  rules  affecting  the  former  equally  apply  to' 
the  latter,  and  therefore  in  a  work  of  this  nature,  it  is  unneces- 
sary to  make  any  further  observations  relating  to  them. 


A  bonk  note,  independently  of  legislative  provisions^  precisely  Bmk  noci 
resembles  a  common  promissory  note  in  all  its  parts  and  requi- 
sites, except  as  to  the  stamp,  from  which  it  is  exempt.    A  bank 
note  in  effect  is  a  promissory  note,  given  by  several  individuals 
under  a  corporate  name,  instead  of  one  or  more  individuals  not 
invested  with  that  character,  and  it  is  merely  on  account  of  the 
credit  which  is  universally  given   to  them,  that  the  few  pe- 
culiar decisions  relating  to  them  are  to  be  found  in  our  books 
depend.    It  has  been  observed  (1),  that  these  are  not  like  bills 
of  exchange,  mere  securities,  or  documents  for  debts,  nor  are 
so  esteemed,   but    are    treated    as    money   in    the   ordinary 
course  or  transactions  of  business,  by  the  general  consent  of 
mankind ;  and  on  payment  of  them,  whenever  a  receipt  is  re- 
quired, the  receipts  are  always  given  as  for  money,  not  as  for 
securities  or  notes ;  they  pass  by  a  bill  which  bequeaths  all  the 
testator's  money,  or  cash  (2).    In  bankruptcies  they  cannot  be 
followed  as  identical  and  distinguishable  for  money ;  if  they  be 
lost,  indeed,  an  action  of  trover  will  not  lie  against  the  finder 
by  the  real  owner  (3).     In  a  case  also  on  the  annuity  act,  where 
the  whole  consideration  was  described  in  the  memorial  as  money, 
and  it  appeared  that  only  a  part  of  it  was  money,  and  the 
residue  bank  notes,  it  was  decided  on  the  above  principle,  that 
the  consideration  was  well  set  out  (4).  Bank  notes  are  assignable 
by  delivery  (5).  The  holder  of  a  bank  note  is  primd  facie  entitled 
to  prompt  payment  of  it,  and  cannot  be  affected  by  the  previous 


(1)  Per    Lord   Mansfield    in  551. 

I  Burr.  457-  M)  3  T.  R.  554. 

(2)  1  Scho.  &  Lef.  318,  319.  (5)  Rep.     temp.    Hard.    53. 

I I  Ves.  662.     1  Roper,  3.  9  East,  48.    4  East,  510.  Dougl. 

(3)  13Eaat,  130.135.  1  Camp.  236. 
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Bank  notes.       fraud  of  any  former  holder  in  obtaining  it,  unlesB  evidence  be 

given  to  bring  it  home  to  his  privity  (1);  but  where  a  bank 
note  for  jtBOO  had  been  fraudulently  obtained  by  some  person 
unknown,  and  on  its  bebg  presented  for  payment  some  time 
afterwards,  by  an  agent  of  a  foreign  principal,  information  was 
given  of  the  fraud,  and  the  principal  was  desired  to  inform  the 
bank  how  he  came  by  it,  but  the  only  account  he  would  pve  of 
it  was,  that  he  had  received  it  in  payment  of  goods,  from  a  man 
dressed  in  such  a  way,  of  whom  he  knew  nothing,  and  it  was  fur- 
ther proved,  that  bank  notes  of  so  large  a  value  were  not  usually 
circulated  in  that  foreign  country,  this  was  held  to  be  sufficient 
evidence  to  be  left  to  the  jury  to  infer  the  principal's  privity  to 
original  fraud,  in  an  action  of  trover  brought  by  his  agent  to 
recover  it  from  the  bank,  who  had  detained  it  under  the  autho-. 
rity  of  the  original  owner,  to  whom  it  properly  belonged,  and 
the  question  was  not  altered,  the  agent  who  received  on  account 
of  his  having  after  notice  made  payments  for  his  principal, 
which  turned  the  balance  in  favour  of  such  agent  (2).  The 
delivery  of  a  forged  bank  note  in  payment  of  a  debt  impliedly 
raises  a  warranty  between  the  immolate  parties  that  the  note 
is  genuine,  and  the  party  receiving  it,  upon  discovermg  the 
fidlacy,  may  support  an  action  for  the  amount  against  the  party 
from  whom  he  received  it. 

fittktn  nout.        Bankers  notes  are  in  effect  promissory  notes,  and  resemble 

(hem  and  bank  notes  in  every  respect,  except  that  they  are 
given  by  persons  actmg  as  private  bankers  (3).  It  appears  that 
these  notes  used  formerly  to  be  given  by  London  bankers, 
whereas  they  nowseem  only  prevalent  among  country  bankers  (4); 
they,  like  bank  notes  when  taken  in  payment,  are  usually  re- 
ceived as  cash  (5) ;  but  if  presented  in  due  time  and  dishonoured, 
they  will  not  amount  to  payment  (6)-  So  much  credit  however  is 
not  given  to  them  in  law  as  to  bank  notes,  for  a  tender  of  the 
latter,  we  have  seen,  is  sufficient,  unless  objected  to  at  the  de- 
livery, whereas  a  tender  of  bankers  notes  is  insufficient,  though  it 
is  objected  to  at  the  time      On  that  account  (7)  tliese  notes  are 

To    W'}"'^.'  ^35.     7  T.  R.  64.  * 

^aI  c  1  xf  n  ^:    .  o.  ^^)  7  T,  R.  64.      Lord  Raym. 

(4)  SeL  N.  P.  4  ed.  368.  928. 

(7)  3  Tv  R  554.  Ante, 
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transierraUe  by  delivery ;  they  may  however  be  J3^p>tiated  by  Bankers  notes, 

indofsement)  in  whidi  case  the  act  of  indorsing  will  operate  as 

the  making  of  a  bill  of  exchange,  and  the  instrument  may  be 

sued  on  as  such  against  the  indorser  (1}.     If  tlie  party  receiving 

a  banker's  note  in  payment  does  not,  witliin  a  reasonable  time, 

present  it  for  payment,  he  will,  in  case  of  nonpayment,  have  no 

right  of  action  against  the  person  from  whom  he  received  it ; 

but  if  he  ^ses  due  diligence  in  presenting  it,  and  giving  due 

notice  of  the  dishonour,  he  may  recover  the  amount  from  that 

party.  (2) 


Checks  or  drafts  on  bankers  appear  to  have  been  sanctioned  checlu. 
and  recognized  as  valid  instruments  by  our  courts,  previously  to 
the  statute  of  Ann  •  In  point  of  form,  they  nearly  resemble  bills 
of  exchange,  and  only  difier  from  them  in  this  respect,  that 
thc^  are  uniformly  payable  on  demand,  and  usually  to  the 
bearer,  and  should  be  drawn  upon  regular  bankers.  From  their 
daily  and  immediate  use,  the  legislature  has  also  considered  them 
in  a  more  favourable  l%ht,  in  the  exemption  of  them  in  certain 
cases  from  stamp  duties,  for  no  draft  or  order  for  the  payment 
of  money  to  the  bearer  on  demand,  bearing  date  on  or  before 
the  day  on  which  the  same  is  issued,  and  at  the  place  wheee 
the  same  is  made  and  drawn  on  a  banker,  acting  as  such  within 
ten  miles  from  such  place,  is  subject  to  any  duty.  A  check  is 
usually  transferred,  not  by  indorsement,  but  by  mere  de- 
livery (3).  We  have  already  shortly  considered  the  time  within 
whidi  it  should  be  presented  for  payment  Upon  the  dishonour 
of  a  diedc,  and  after  due  notice  given,  the  holder  may  sue  the 
drawer,  and  the  immediate  party  from  whom  he  received  it. 


Having  thus    considered  those   securities  which    are   most  3^^^  u\ 
usually  given  in  the  course  of  commerce^  we  will  now  inquire 
into  those  securities  which,  though  they  are  not  so  frequent, 
are  yet  occasionally  taken,  viz.  bonds,  warrants  of  attorney,  re- 
cognizances, statutes  merchant  and  staple,  and  in  the  nature 


(1)  Lord  Ray m.  743.  1  Salk.         (4)  As  to  specialty  securities  in 
132.     7  T.  R.  430.  general,  ante,  C,  7,  8, 9.    And  see 

(2)  7T.  R.  64.  forms  post,  4  vol.  7.  and  226  to 

(3)  7  T,  R.  430;  237. 
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Bondt  to 
bankcn.  (•} 


of  a  sUtate  staple.  These  are  frequently  adopted,  either  where 
the  credit  of  the  merchant  is  not  so  unquestionable,  or  where, 
from  the  prospect  of  there  being  more  than  a  single  transaction 
between  the  parties,  it  may  be  desirable  to  have  a  more  formal 
securi^  than  a  bill  of  exchange  or  promissory  note.  With 
respect  to  bands,  they  have  already  been  considered  with 
reference  to  their  peculiar  requisites,  qualities,  and  advan* 
tages  (!)•  Some  of  the  decisions  on  bonds  given,  collaterally 
for  facilitatbg  trade,  either  to  bankers  for  the  repayment  of 
advances,  or  for  the  replacing  of  stock  and  bonds  in  the  faithful 
performance  of  the  duties  of  clerk,  &c.,  and  the  liability  of 
sureties  upon  such  bonds,  have  also  been  considered.  (2) 

Some  advantages  may  result  from  taking  a  bond  as  a  security, 
superior  to  those  which  theholder  of  a  bill  of  exchange  possesses  ; 
they  are  principally  on  account  of  the  preference  to  which  they 
are  entitled  in  the  administration  of  assets  upon  the  death  of 
the  obligor,  and  the  circumstance  of  the  heir  being  liable  to  the 
payment  of  the  debt,  which  he  is  not  upon  a  bill  of  exchange  or 
promissory  note,  or  other  simple  contract  (S).  Sir  Samuel 
Romilly  endeavoured  to  introduce  an  act  to  annul  this  distinc- 
tion ;  but  he  only  succeeded  to  a  certain  extent  by  the  statute 
of  47  Geo.  3.  c.74-,  by  which  it  is  enacted,  that  if  any  trader 
die,  seised  or  entitled  to  any  estate  or  interest  in  lands,  or 
other  real  estate  which  he  has  not  charged  by  his  will  with  the 
payment  of  debts,  the  same  shall  in  equity  be  assets  for  the  pay* 
ment  of  all  his  just  debts,  whether  due  on  simple  contract  or  spe- 
cialty, and  that  the  heir  and  devisees  shall  be  liable  to  the  suit 
in  equity  of  such  creditor,  provided  that  creditors  holding 
specialties  in  which  the  heir  is  bound  shall  be  first  paid. 

We  have  already  in  a  former  chjipter  noticed  some  of  the 
requisites  and  properties  of  deeds  (4),  and  the  distinctions 
between  a  simple  contract  and  one  under  seal  (5).  The  bonds 
which  most  frequently  give  rise  to  questions  connected  with 
trade,  are  those  given  to  bankers  as  a  security  for  advances 
which  may  be  made  by  them,  or  for  the  due  accounting  of 


(1)  Ante,  6. 

(2)  Ante,  8  &  9. 

(3)  Ante,  G,  7,  8,  and  9. 

(4)  Ante,  6. 


(5)  Ante,  7. 

(6)  Ante.  309.  4  Taunt.  673. 
2  Barn.  &  Aid.  39.  And  see  forms 
post,  4  vol.  226,  kr. 
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olarks  toployed  by  the  obligees,  and  for  replacing  stock;    In  ^oDd$, 
the  case  of  bonds  given  as  securities  on  opening  an  account 
with  bankers,  they  should  be  ^o  framed  as  to  cover  advances 
to  be  made  by  the  banking  house,  whatever  change  of  partners 
may  take  place,  either  in  the  firm  acoNnmodated,  oc  in  that  of 
the  banking  house,  for  otherwise^  upon  a  change  by  death  or 
otherwise  of  one  of  the  partners,  the  bond  will  be  no  longer  a 
security  for  future  advances ;  and  therefore,  where  a  bond  by 
A^  redting  that  B.  mtended  to  open  a  bank  account  with  C,  D., 
and  £.,  as  his  bankers,  was  conditioned  for  payment  to  them  of 
$H  sums  from  time  to  time  advanced  to  B*  at  the  banking 
house  of  C^  D.,  and  E.,  it  was  held,  that  on  Cs.  death  such 
obligation  ceased,  and  did  not  cover  future  advances  made  after 
another  partner  was  taken  in,  and  that  B.,  who  was  indebted  to 
the  house  at  C/s.  deadi,  havmg  afterwards  paid  (^  the  balance 
which  was  applied  at  the  time  to  the  old  debt  incurred  in  C/s. 
lifetime,  A.  was  wholly  discharged  from  his  obligation;  and 
Lord  Ellenborough  C.  J.  said,  *<  The  court  will  no  doubt  coa- 
strue  the  words  of  the  obligation  according  to  the  intent  of  the 
parties  to  be  collected  from  them ;  but  the  question  is,  what 
duit  intent  was.  The  defendant's  obligation  is  to  pay  all  sums  to 
them,  on  account  of  their  advances  to  Blyth;  now  who  are 
'  them'  but  the  persons  before  named,  amongst  whom  is  James 
Walwyn,  who  then  constituted  the  banking  house,  and  with 
whom  the  defendant  contracted.  The  words  will  admit  of  no  other 
meaning ;'  and  indeed  with  respect  to  any  intent  which  parties 
entering  into  contracts  of  this  nature  may  be  supposed  to  have, 
it  may  make  a  very  material  difference  in  the  view  of  the  ob- 
ligor, as  to  the  persons  constituting  the  house  at  the  time  of 
entering  into  the  obligation,  and  by  whom  the  advances  are  to 
be  made.     To  the  party  for  whom  he  is  surety,  a  man  may 
very  well  agree  to  make  good  such  advance,  knowing  that  one 
of  the  partners,  on  whose  prudence  he  relies,  will  not  agree  to 
advance  money  improvidently.    The  characters  therefore  of  the 
several  partners  may  form  a  material  ingredient  in  the  judgmeiit 
of  the  obligor  upon  entering  into  such  ah  engagement.    It  may  be 
observed,  that  in  one  of  the  cases  cited  by  counsel  the  words 
were  different  from  the  present  case ;  the  clerk  was  to  be  taken 
into  the  service  of  the  obligees,  as  a  clerk  in  their  shop  and 
counting-house,  which  might  be  supposed  to  mean  the  same 
house,  however  the  individual  partners  may  change.    But  with- 
out considering  whether  that  were  the  true  construction  of  those 
voIm  III.  S  8 
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^^^^*  wbrds^'  it  is  enoagh  to  say^  that  thefe  are  no  such  words 

But  we  are  now  desired  to  construe  an  obligation  to  be  answer- 
able for  money  due  to  them^  (certain  partners  having  been 
before  named),  to  mean  money  due  to  any  part  of  them^  a  con- 
struction which  would  be  contrary  to  the  words  of  the  instra- 
menty  which  it  is  contended  for  is,  to  make  this  a  bond  to  die 
persons  then  constituting  the  banking  house,  and  their  suc- 
cessors, which  cannot  be  admitted  (1) ;  but  if  the  bond  be  given 
to  the  banking-house  without  reference  to  the  names  of  the  firn^  it 
will  then  operate  as  a  continuing  security,  whatever  change  of 
partners  may  take  place.  Thus  it  has  been  decided  (2),  that  a 
bond '  given  to  trustees  to  secure  the  faithful '  services  of  a 
derk  to  the  Globe  Insurance  Company,  who  were  no  corpora- 
tion, may  be  put  in  suit  by  the  trustees  for  a  breach  of  faithful 
services  by  the  clerk,  committed  at  any  time  during  his  con- 
tinuance in  the  service  of  the  actual  existing  body  of  persons 
carrying  on  the  same  business  under  the  same  name,  notwithr 
standing  any  intermediate  change  of  the  original  holders  of  the 
shares  by  death  or  transfer,  the  intention  of  the  parties  to  the 
instrument  being  apparent  to  contract  for  such  service,  to.  be 
performed  to  the  company  as  a  fluctuating  body,  and  the  inter- 
vention of  the  trustees  removing  all  legal  and  technical  difficul- 
ties to  such  a  contract  made  with  or  suit  instituted  by  the.  com- 
pany themselves  as  a  natural  body." 

*   • 

Bonds  to  rtpiace      With  respect  to   bonds  to  replace  stock,    it  has  been  de- 
"^^  *  ^^^  cided  (4),  that  it  is  lawful  for  a  person  to  sell  out  stock  and 

advance  the  produce  to  another  on  his  bond  to  replace  the  stock 
on  a  named  day,  and  in  the  meantime  pay  the  dividends  which 
would  have  accrued  due  if  the  stock  had  not  been  sold  out, 
though  such  dividends  might  exceed  legal  interest,  and  though 
by  the  fluctuation  in  the  price  of  stock  the  borrower  might  have 
to  pay  on  the  repurchase  much  more  than  the  sum  he  received, 
because  in  this  case  the  borrower  takes  the  chance  of  the  fiill  as 
well  as  the  rise  of  the  funds,  and  in  the  former  instance  he  would 
of  course  be  a  gainer,  and  the  lender  derives  no  undue  advan- 
tage or  greater  profit  than  if  his  money  had  remained  in  the 
funds ;  but  if  the  stipulation  had  been,  that  borrower  should 


(1)3    East,    484.;    and    see         (3)  See  ante,  311.;  and  17  Ves. 
4  Taunt.  673.    Ante,  309.  jun.  44.  And  gee  form,  post,  4  ?ol. 

(2)  1 2  East,  400.  (4)  3  T.  R.  531 . 
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repay  a  sum  of  tnoney  at  a  fixed  daj»  which  in  contemplation  of  Bonds.     •     • 
the  parties  would  in  all  probability  exceed  the  current  price  of 
that  day  of  the  same  proportion  of  stock,  then  the  contract 
would  be  illegal,   because  the  borrower  is  not  in  that  case 
afforded  the  fair  chance  of  the  fluctuation  of  the  funds  (1).    It 
was  for  some  time  doubted,  but  has  at  length  been  established, 
that  it  is  not  necessary  that  the  party  should  sell  out  stock  at  the 
time.     A  stipulation  to  purchase  stock  will  in  general  be  valid 
if  made  in  consideration  of  a  pre-existing  debt ;  and  therefore, 
where  (2)    the  defendant  being  indebted  to  the  plaintiff  in 
j£'486  4x.  6d.y  for  which  he  was  sued,  and  the  plaintiff  wishing 
to  invest  the  amount  of  the  debt  in  stock  on  the  19th  of  Novem- 
ber 1803,  when  the  same  would  have  purchased  j^908  165.  Id. 
^tock,  in  consideration  of  forbearing  his  action  and  demand  till 
the  19th  of  November  1804,  takes  bond  from  the  defendant, 
conditioned  for  the  transfer  by  him  to  the  plaintiff  on  that  day 
of  £S0S  16x.  Id.  stock,  with  such  interest  as  the  same  would 
have  produced  as  such  stock  in  the  meantime,  it  was  held  that 
this  was  neither  usurious  nor  within  the  prohibition  of  tlie  stock- 
jobbing act,  7  Geo.  2.  c.  8. ;  and  the  court  said  that  this  was  not 
usury,  as  the  amount  of  the  sum  to  be  paid  by  the  defendant 
depended  upon  a  contingency ,  and  if  the  stocks  had  fallen, in  the 
meantime  to  £50^  the  plahitiff  would  have  received  less  than 
his  principal  and  legal  interest  would  have  amounted  to;  that 
this  was  no  more  usury  than  an  agreement  to  replace  stock  lent, 
which,  though  once  contended  to  be  usury  if  more  than  the 
principal  and  legal  interest  were  obtained  thereby,  had  been 
long  settled  to  be  legal.     If,  indeed,  this  had  been  a  mere 
colour  for  usury,  it  would  not  have  availed,  but  that  was  negatived 
by  the  jury,  and  nothing  appeared  to  impeach  the  fairness  of 
the  transaction.   And  in  another  case  (3)  it  was  decided,  that  an 
agreement  for  the  purchase  of  stock  to  be  transferred  at  a  further 
day,  at  a  price  below  the  then  value,  is  not  usurious ;   but  if  the 
lender  oblige  the  borrower  to  take  stock  at  a  rate  exceeding  the 
market  price,  it  is  usurious  (4).  It  has  been  held  (5),  that  in  esti- 
mating the  measure  of  damages  in  an  action  for  breach  of  an 
engagement  to  replace  stock  on  that  day,  it  is  not  enough  to 
take  the  value  of  the  stock  on  that  day,  if  it  has  risen  in  the 


(1)  Id. ibid.     1 1  East,  616.  (4)  1  Esp. R.  II.    11  East, 616. 

(2)  8  East,  .304.  (5)2  East,  21 1 . 

(3)  5  Esp.  C.N.P.  64. 
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trials  there  being  no  offer  of  the  defendant  to  replace  it  in  the 
intermediate  time»  while  the  market  was  rising.  And  on  a  bond 
conditioned  for  replacing  stock,  it  has  been  decided  (1\  that  the 
obligee  is  not  entitled  to  ^>ecial  damages  for  a  profit  he  might 
have  made  if  it  had  been  sooner  replaced^  unless  he  shews  that 
be  actually  would  have  made  it ;  and  it  was  held,  that  on  a  failure 
to  replace  stock  the  measure  of  damages  is  the  price  at  the  day 
when  it  ought  to  have  been  replaced,  or  the  price  at  the  day  of 
the  trial  (2),  at  the  option  of  the  plaintiff,  but  not  the  higliest 
price  at  any  intermediate  day ;  and  it  appearing  that  the  plaintiff 
gave  a  bond  conditioned  to  replace  five  per  cent,  stock  on  a 
given  day,  afler  that  day  government  gave  the  holders  of  that 
stock  an  option  to  be  paid  off  at  par,  or  to  commute  their  stocks 
for  three  per  cents. ;  the  plaintiff  expressed  to  the  defendant  a 
wish  to  have  the  stock  replaced  that  he  might  be  paid  at  par, 
***^  but  no  wish  to  take  three  per  cent,  stock  :  it  was  held  that  he 
was  entided  to  recover  the  price  of  so  much  three  per  cent,  stock 
as  he  might  have  obtained  in  exchange  for  the  five  per  cents* 


WarrtntfofAt-        -^  warrant  of  attorney  is  the  next  description  of  security  which 
torney.  (d)         we  are  to  consider,  and  though  this  description  of  instrument  is 

rarely  adopted  in  the  ordinary  course  of  mercantile  transactions, 
yet  it  freqaendy  occurs  where  there  has  been  any  irregularity  on 
the  part  of  the  debtor,  or  where  very  considerable  advances  are 
about  to  be  made  to  a*  party,  and  he  is  desirous  of  giving  a 
speedy  and  summary  remedy  to  the  creditor.  A  warrant  of 
attorney  is  not  in  itself  strictly  a  security,  but  is  an  authority 
addressed  to  one  or  more  attornies  therein  mentioned,  authorizing 
them  to  appear  in  either  of  the  courts  at  Westminster,  and  to 
confess  a  judgment  in  favour  of  some  particular  person  in  an 
action  of  debt,  and  usually  contains  a  stipulation  not  to  bring 
any  writ  of  error,  or  file  a  bill  in  equity,  so  as  to  delay  him. 
This  general  authority  is  usually  qualified  by  a  written  de- 
feazance  stating  the  terms  upon  which  it  was  given,  and  restrain- 
ing the  creditor  from  making  immediate  use  of  it.  When  it  is 
intended  to  be  so  qualified,  it  is  the  duty  of  the  attorney  U> 
indorse  the  terms  of  the  defeazance,  but  his  neglect  to  do  so  did 


(1)  2  Taunt.  257.  (3)  As  to  law,  ante   10;   see 

(2)  See  1  Stark,  318.  form,  post,  4  vol.  8. 
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not,  until  the  recent  act  (1),  vitiate  the  security  (2),  but  now,  by  Wammtsef  At- 
that  act,  in  order  to  give  publicity  to  the  transactions  and  pre-   *^*™«y- 
vent  fraudulent  preference,  if  the  defeazance  be  not  indorsed  and 
filed  within  twenty-one  days  after  the  warrant  of  attorney  is  filed 
the  security  is  invalid,   and   all  warrants  of  attorney  must  be 
filed  within  twenty-one  days  after  signed,  or  execution  must  be 
issued  within  that  time,  or  the  same  will  be  void  against  assignees 
in  case  a  commission  of  bankruptcy  should  issue.      This  de- 
scription of  security  is  usually  taken  on  the  compromise  of  an 
action,  but  it  may  be  applied  to  any  case  whatever ;  and  it  is  not 
illegal,  or  repugnant  to  the  spirit  of  the  bankrupt  laws,  to  give 
this  instrument  prospectively  in  contemplation  of  future  advances 
of  money  or  credit  (S).     It  has  this  advantage  over  a  bill  of 
exchange  or  bond,  that  instead  cS  its  being  necessary^  as  upon 
tho^e  securities^  to  wait  the  termination  of  an  action^  the  creditor 
has  it  in  his  power  immediately  to  sign  judgment  and  issue 
execution.     No  action,  however,  can  be  supported  upon  a  war- 
rant of  attorney,  though  it  may  affi)rd  evidence  of  a  debt,  which 
shews  that  it  is  not  in  itself  a  security,  but  rather  the  means  of 
completing  a  security.      Every  warrant  of  attorney  must  be 
given  voltmtarily,  and  for  a  good  consideration  (4).  If  a  warrant 
of  attorney  be  given  by  an  infant  (5),  or  by  one  of  several 
executors  to  confess  judgment  against  all  (6),  the  courts  will 
order  it  to  be  delivered^  up  to  be  cancelled ;  and  a  joint  warrant 
of  attorney  to  confess  judgment  by  an  infant  and  another  maybe 
vacated  against  the  infant  only  (7).    A  warrant  of  attorney  given 
to  confess  a  judgment  at  the  suit  of  a  feme  covert  is  void  (8).     A 
warrant  of  attorney  given  by  one  partner  with  the  consent  of  the 
other  is  binding  on  both  (9).     By  the  course  of  the  courts  a 
warrant  of  attorney  given  to  confess  a  judgment  is  not  revocable, 
and  if  the  party  giving  it  endeavour  to  revoke  it,  the  courts  will, 
notwithstanding,  give  the  other  party  leave  to  enter  up  judg- 
ment (10).     But  the  death  of  either  party  is,  generally  speaking, 
a  countermand  of  the  warrant  of  attorney  (11),  unless  indeed  he 


(1)3  Geo.  4.  c.  39.  (7)  2  Bla.  Rep.  1 133. 

(2)  14  East,  576.  (8)  2  Wils.  3. 

(3)  2  T.  R.  100.  (9)  1  Chit.  Rrp.  707. 

(4)  SeeDougl.  196.  3  Taunt.  (10)  2  Lord  Rayni.  766.  850. 
476.  Cowp.  727.  1  B.&P.270.  1  Salk.  87.  7  Mod.  93.  S.  C. 
1  Taunt,  413.     4  B.  &  A.  92.  2  Rsp.  R.  563. 

(5)  1  H.  Bla.  75.  (1 1)  Co.Lit.52.b.    1  Vent.310. 

(6)  1  Stra.  20. 
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Wamntt  of  At-  dies  in  the  term  when  judgment  may  be  signed,  or  when  he  dies 
**"^^'  during  vacation,  in  which  case  judgment  may  be  signed  during 

that  vacation  as  of  the  preceding  term*  (1)  Where  a  warrant 
of  attorney  is  given  to  a  feme  scle^  who  marries  before  judg- 
menti  the  authority  is  not  deemed  to  be  countermanded  or 
revoked.  (2) 

HecosnisaiicM,  We  will  next  consider  a  species  of  security  which  b  purely 
^^^^  of  a  mercantile  nature,  and  which  was  formerly  very  much  in 
itapief .  (a)         VM,  but  which  i^pears  of  late  years  to  be  scarcely  ever  adopted, 

viz.  the  security  of  recognizances  at  common  law,  and  of  statutes 
merchant,  statutes  staple,  and  recognizances  in  the  nature  of 
statutes  staple.  From  the  peculiar  advantages  attending  these 
securities,  and  that  which  is  most  particular,  viz.  the  power  of 
the  creditor  to  take  in  execution  at  one  and  the  same  time  the 
body,  lands,  and  goods  of  the  debtor,  it  appears  rather  singular 
that  these  securities  have  fallen  into  disuse.  At  common  law  it 
iqq)ears  to  have  been  usual  to  acknowledge  or  give  a  bond  or 
obligation  before  a  judge  or  other  officer  having  authority  for  that 
purpose,  and  to  enrol  it  in  a  court  of  record  (4).  The  original  of 
the  acknowledgment  of  obligations  in  courts  of  records  at  common 
law  was,  that  there  might  be  no  occasion  to  have  the  trouble  and 
charge  of  proving  the  contract,  which  was  formerly  very  ex- 
pensive and  difficult  as  well  as  dilatory.  To  save  this  expence, 
the  acknowledgment  was  made  in  courts  of  justice,  and  then  the 
court  attested  the  deeds;  the  contract  being  thus  entered  into 
with  such  sanctions,  did  not  require  proceeding  or  trial  to  make 
it  evident  (5).  The  recognizance  at  common  law,  which  is  no 
more  than  a  bond  or  obligation  on  record,  may  be  acknowledged 
.  before  the  several  judges  in  any  part  of  England,  and  may  be 
entered  on  record  as  well  out  of  as  in  term ;  so  the  chancellor  or 
keeper  may  take  recognizances,  and  award  execution,  or  hold 
plea  o{  scire  facias  and  audita  querela  in  the  chancery  to  avoid 
execution,  &c.,  as  the  case  requires,  on  all  recognizances  taken  in 
that  court.  By  the  custom  of  the  city  of  London,  the  mayor  and 
aldermen,  or  the  mayor  singly,  may  take  recognizances;  for  the 


(1 )  8  T.R.  257.  (4)  2  Saund.  69.  o.   d.  &  70. 

(2)  1 2  Mod.  383.     7  Mod.  53.  Brook  Ab.  tit.  Recognizance. 

(3)  As  to   the  law,  ante,  10.;  (5)  See 2 Btc.  Ab.  687.2  Saund. 
see  form,  post,  4  vol.  9.  69.  c.  d.  &  70. 
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custom  is  not  only  Feasonable  in  itself,  but,  as  all  other  customs  Recognizances, 
of  the  city,  has  been  confirmed  by  act  of  parliament.  statutes  mer- 


A  statute  merchant  is  a  bond  of  record  acknowledged  before 
the  mayor  of  London,  or  chief  warden  of  some  city  or  town,>  or 
other  discreet  men  chosen  and  sworn  for  that  purpose,  when  the 
mayor  or  chief  warden  cannot  attend,  or  before  one  of  the  clerks 
of  the  statute  merchant  nominated  by  the  king  pursuant '  to 
statute  of  Acton  Burnell,  13  Edw.  1.  The  design  of  this 
security  was  to  encourage  trade  by  providing  a  sure  and  speedy 
remedy  for  merchants,  strangers  as  well  ^natives,  to  recover 
their  debts  on  the  day  assigned  for  payment.  Afterwards  other 
persons  observing  that  it  was  much  of  the  same  nature  as  a 
judgment,  but  obtained  with  infinitely  less  trouble  and  expehce^ 
frequently  entered  into  this  species  of  contract,  until  by  degrees 
it  became  a  common  assurance,  though  the  use  of  it  seems  now 
to  have  been  superseded  by  warrant  of  attorney.  The  addition 
of  the  king's  seal  was  to  authenticate  the  security,  and  to  make  it 
of  so  high  a  nature,  that  on  failure  of  payment  by  the  debtor  at 
the  day  assigned,  execution  might  be  awarded  without  any 
mesne  process  to  summon  him,  or  the  trouble  or  charge  of 
bringing  in  proof  of  the  debt.  ( 1 ) 

A  statute  staple  is  alto  a  bond  of  record,  acknowledged  before 
the  mayor  of  the  staple  in  the  presence  of  the  constable  of  the 
staple,  or  one  of  them,  pursuant  to  stat.  27  Edw.  S.  c.  9.  To 
this  end  the  statute  requires  that  there  shall  be  a  seal  ordained, 
which  shall  be  affixed  to  all  obligations  made  on  such  recog- 
nizances acknowledged  in  the  staple,  and  the  seal  shall  remain 
in  the  custody  of  the  mayor  of  the  staple  under  the  seals  of  the 
constables,  (2).  This  security  was  also  only  designed  for  the 
merchants  of  the  staple,  and  for  debts  on  the  sale  of  merchan- 
dizes brought  there ;  but  in  time  others  began  to  apply  it  to 
their  own  ends,  and  the  mayor  and  constables  would  take  re- 
cognizances from  strangers,  surmising  it  was  made  for  the  pay- 
ment of  money  for  merchandizes  brought  to  the  staple.  To  pre* 
vent  this  mischief,  the  parliament,  by  statute  23  H.  8.  c.  6.  s.  11., 
reduced  the  statute  staple  to  its  former  channd,  and  laid  a 
penalty  of  <^40  on  the  mayor  and  constables  who  should  extend 


staples. 


(1)2  Saund.  69.  c.  (2)  Bac.  Ab.  Execution,  331,  332. 
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R«cqgiinaiicit»  the  benefit  of  the  statute  to  any  bat  those  of  the  staple.  Bat 
chut  lad^'  though  that  statute  deprived  them  of  this  benefit,  yet  it  framed  a 
ttapits.  new  sort  of  securi^,  to  be  used  by  all  persons,  known  by  the  name 

of  recognizance  on  23  Hen.8.  c.  6.,  or  a  recognissance  in  the  nature 
tjf  a  statute  staple^  so  called  because  thb  act  limits  and  appoints 
the  same  process,  execution,  and  advantage  in  every  particular,  as 
is  provided  for  by  the  statute  stifle  (I).  A  recognizancp,therefore^ 
in  the  nature  of  a  statute  staple,  as  the  words  of  the  act  dedaic^  is 
the  same  with  the  statute  stiq|>l^  only  acknowledged  before  other 
persons;  for  as  the  statuterunsi  the  chief  justices  of  the  Idn^s  boich 
and  common  pleas,  or  in  their  absence  out  of  town  the  mayor  of 
the  staple  at  Westminster,  and  the  recorder  <^  London  joindy 
together,  shall  have  power  to  take  recognizances  for  payment  of 
debts,  in  the  form  set  down  by  the  statute  (3).    It  is  princi- 
pally in  the  mode  and  time  of  execution  that  these  securities  are 
preferable  to  many  others  upon  a  statute  merchant.    If  the 
debtor  does  not  pay,  the  mayor,  &c«,  before  whom  it  was  ao- 
knowledged,  may  seize  and  sell  the  goods  of  the  debtor ;  but  if 
there  be  no  goods,  the  statute  merchant  must  be  certified  into 
the  chancery,  upon  which  a  writ  may  be  issued  to  take  the  body 
of  the  defendant,  and  if  it  be  returned  that  he  is  not  to  be  foond^ 
then  another  writ  may  be  issued  to  take  his  lands.    But  the 
execution  upon  a  statute  staple  is  more  immediate  and  more 
extensive,  for  in  the  first  instance,  upon  the  security  bang  cer- 
tified into  chancery,  a  writ  may  be  iniued  to  take  the  body,  lands, 
and  goods,  all  in  one  writ.    Another  advantage  attending  the 
security  by  statute  merchant  or  statute  staple  is,  that  though  there 
be  no  proceedings  for  above  a  year,  and  though  the  oonusee 
be  dead,  no  writ  of  sei.fa.  is  necessary.  (3) 


(1)  Bac.  Ab.Eiecution,  332.  (3)  Fits,  N.B.  306.  7  cd. 

(2)  23  U.  8.  c.  6.  sec.  2. 
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CHAP.  XIII. 

Of  the  Remedies  Jbr  Injuries  to  Law  ofNctHons  and 
Public  Law. — Letters  of  Marque  and  Reprisal. — 
Violations  ofSqfe  Conduct — Insults  to  Ambassadors. 
— Piracy y  Illegal  Captures^  and  Proceedings  in  Court 
qfAdrmralty. 

fJAVING  completed  our  inquiries  into  the  mereantfle  law  of 
nations,  and  the  political  regulations  of  this  country  by 
whidi  our  commerce  is  publidy  afiectedy  and  our  inyest^tions 
of  those  municipal  regulations  which  relate  merely  to  the  private 
interests  of  trade^  it  remains  for  us  to  take  a  concise  ^ew  of  the 
remedies  which  are  provided  for  the  infraction  oFthe  mercantile 
law  of  nations,  and  of  those  remedies  which  our  municipal  law 
affi>rds  for  the  breach  of  mercantile  contracts. 

In  the  early  part  of  this  work  we  ascertained  that  the  law  of  Remcdjby 
nations  is  a  system  of  rules  founded  on  natural  reason,  and  ^"^* 
established  by  universal  consent  among  the  civilized  inhabitants 
of  the  world,  in  order  to  decide  all  disputes,  to  r^ulate  all  cere- 
monies, and  to  insure  the  observance  of  justice  and  good  faith  in 
that  intercourse  which  must  frequently  occur  between  two  or 
more  independent  states  and  the  individuals  belonging  to  each. 
This  general  rule  is  founded  upon  this  principle,  that  different 
nations  ought  in  time  of  peace  to  do  one  another  all  the  good 
they  can,  in  time  of  war  as  little  harm  as  possible,  without  pre- 
judice to  their  own  real  interests  (I).  In  all  marine  causes 
reladng  to  freight,  average^  demurrage,  insurances,  bottomry, 
and  others  of  similar  nature,  the  law  merchant,  which  is  a 
branch  of  the  law  of  nations,  is  regularly  and  constantly  adhered 
to.  So,  too>  in  all  disputes  relating  to  prizes  and  to  shipwrecks 
there  b  no  other  rule  of  decision  but  this  great  universal  law, 
collected  from  history  and  usage,  and  such  writers  of  all  nations 
and  languages  which  are  generally  approved  and  allowed  of  (2). 
So  in  the  construction  of  treaties,  the  law  of  nations  must  neces* 


(1)  Ante,  1  voU  25,  &c  (2)  Ibid. 


war. 
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Remedy  bj        sarily  be  resortcd  to.     The  yioladon  of  this  law  is  of  two  de* 

scriptionsy  either  by  one  whole  nation  or  the  governing  power  of 
that  nation^  or  by  one  or  more  individuals  of  a  state  violating  this 
IaW|  so  as  to  affect  the  person  or  the  property  of  the  individual 
of  another  state.  It  is  the  duty  of  every  nation  not  to  sufier  any 
of  her  rights  to  be  taken  away,  or  any  thing  which  lawfully 
belongs  to  her.  This  right  is  a  perfect  one ;  that  is  to  say,  it  is 
accompanied  with  the  right  of  using  force  in  order  to  assert 
it.  (1) 

From  the  foregoing  rights  arise  as  distinct  branches: — First, 
the  right  of  a  just  defence,  which  belongs  to  every  nation,  or  the 
right  of  making  use  of  force  against  whoever  attacks  her  and  her 
rights.  This  is  the  foundation  of  defensive  war.  Secondly,  The 
right  to  obtain  justice  by  force,  if  we  cannot  obtain  it  otherwise, 
or  to  pursue  our  right  by  force  of  arms.  This  is  the  foundation 
of  offensive  war.  An  intentional  act  of  injustice  is  undoubtedly 
an  injury;  we  have  then  a  right  to  punish  it,  as  we  have 
shewn  above,  in  speaking  of  injuries  in  general.  The  right  of 
refusing  to  suffer  injustice  is  a  branch  of  the  right  to  security. 
If,  says  Vattel,  there  were  a  people  who  made  open  profes- 
sion of  trampling  justice  under  foot,  who  despised  and  violated 
the  rights  of  others  whenever  they  found  an  opportunity,  the 
interest  of  human  society  would  authorize  all  the  other  nations 
to  form  a  confederacy,  in  order  to  humble  and  chastise  the  de- 
linquents; we  do  not  here  forget  the  maxim,  that  it  does  not 
belpng  to  nations  to  usurp  the  power  of  being  judges  of  each 
other.  In  particular  cases,  where  there  is  room  for  die  smallest 
doubt,  it  ought  to  be  supposed,  that  each  of  the  parties  may  have 
some  right,  and  the  injustice  of  the  party  that  has  committed  the 
injury  may  proceed  from  error,  and  not  from  a  general  con- 
tempt of  justice.  But  if  by  her  constant  maxims,  and  by  the 
whole  tenor  of  her  conduct,  a  nation  evidently  proves  herself  to 
be  actuated  by  that  mischievous  disposition,  if  she  regards  no 
right  as  sacred,  the  safety  of  the  human  race  requires  that  she 
should  be  repressed.  To  form  and  support  an  unjust  pretension 
is  only  doing  an  injury  to  the  party  whose  interests  are  afiected 
by  that  pretension,  but  to  despise  justice  in  general  is  doing  an 
injury  to  all  nations. 

( 1 )  Vattel,  book  2.  c.  5.  p.  1 60. 
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It  is  much  to  be  regretted,  for  the  cause  of  humanity^  that  there  lUmedy  by 
is  no  jurisdiction  by  whose  decision  the  disputes  of  nations  can  be  ^"^* 
adjusted  without  resorting  to  war.  W^  cannot  sufficiently  admire 
the  sublime  plan  of  Henry  the  Fourth  of  France,  who  meditated 
the  establishment  of  a  national  judicatory  for  all  Europe,  where 
the  temple  of  Themis  being  always  open,  the  gates  of  destruction 
might  be  for  ever  closed.  The  difficulty  of  accomplishing  the 
project  is  obvious,  and  when  executed  it  might  perhaps  be  liable 
to  abuses;  but  it  would  have  answered  a  glorious  end,  and 
have  justly  immortalized  its  author,  if  in  any  succeeding  age  it 
should  have  prevented  the  havoc  of  a  single  war.  As,  however, 
in  the  present  constitution  of  the  world,  no  independent  state 
has  any  superior  jurisdiction  on  earth  to  which  it  can  resort 
for  justice,  the  duty  of  states  to  observe  tlie  law  of  nations  is 
what  is  termed  by  philosophers  of  imperfect  obligation  \  and 
when  an  offence  against  the  law  of  nations  has  been  committed 
by  one  nation  to  another,  and  the  former  will  not  of  itself  afford 
redress,  recourse  can  only  be  had  to  war,  which  is  an  appeal  to 
the  God  of  Hosts  to  punish  such  infractions  of  public  faith  as  are 
committed  by  one  independent  people  against  another  (1).  Where 
the  individuals  of  any  state  violate  this  general  law,  it  is  then  the 
interest,  as  well  as  duty  of  the  government  under  which  they  live, 
to  animadvert  upon  them  with  a  becoming  severity,  that  the 
peace  of  the  world  may  be  maintained;  for  in  vain  would 
nations  in  their  collective  capacity  observe  these  universal  rules, 
if  private  subjects  were  at  liberty  to  break  them  at  their  own 
discretion,  and  involve  the  two  states  in  war.  It  is  therefore 
incumbent  on  the  nation  injured,  first  to  demand  satisfaction  and 
justice  to  be  dofie  to  the  offender  by  the  state  to  which  he 
belongs,  and  if  that  be  refused  or  neglected,  the  sovereign  then 
avows  himself  an  accomplice  or  abettor  of  his  subject's  crime,  and 
draws  upon  his  community  the  calamities  of  fSreign  war.  (2) 

As  the  delay  of  making  war  may  sometimes  be  detrimental  to  l^cc"  <^ 
individuals  who  have  suffered  by  depredations  from  the  subjects  ^'^l 
of  a  foreign  power^  and  as  such  power  may,  by  a  vigorous  re- 
taliation, be  induced  to  afford  redress  without  occasioning  a 
general  war,  our  laws  have  in  some  respects  armed  the  subject 
with  power  to  impel  the  prerogative  by  directing  the  ministers 


(I)  Vattel,  book  2.  c.5  p.  160.         (2)  4  Bla.  Cora,  68. 
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Leticn  of         of  the  crown  to  issae  letters  of  marque  or  reprisal^  upon  due 
^^^^  demand^  the  prerogative  of  granting  which  is  nearly  allied  to 

and  plainly  derived  from  the  king's  prerogative  of  making  war, 
this  being  indeed  only  an  incomplete  state  of  hostilities^  and 
generally  ending  in  a  formal  denunciation  of  war.    These  letters 
are  grantable  by  the  law  of  nations  whenever  the  subjects  c^onc 
state  are  oppressed  and  injured  by  those  of  another,  and  justice 
is  denied  by  that  state  to  which  the  oppressor  belongs.    In  tliis 
case  letters  of  marque  and  reprisidi  words  used  aa  synonymous, 
and  signifying^  the  latter  a  taking  in  return,  the  former  the 
passing  the  firontiers  in  order  to  such  taking,  may  be  obtained, 
in  order  to  seize  the  bodies  or  goods  of  the  subjects  of  the 
ofiending  state  until  satis&ction  be  made,  wherever  they  hi^pen 
to  be  found*  (1)    And  it  has  been  observed  that  thia  custom  of 
reprisals  seems  dictated  by  nature  herself  for  this  reason,  we 
find  in  the  most  ancient  times  very  notable  histanceaof  it;  but 
here  the  necessity  is  obvious  of  calling  in  the  sovereign  power  to 
determine  when  reprisals  may  be  made,  else  every  private  suf- 
ferer would  be  a  judge  in  his  own  cause.     In  pursuance  of 
which  principle,  it  is  with  us  declared,  by  5  Hen.  5.  c.  7«»  that  if 
any  subjects  of  the  realm  are  €>ppressed  in  the  time  of  truce  by 
any  foreigners,  the  king  will  grant  marque  in  due  form  to  all 
that  feel  themselves  grieved,  which  form  is  thus  directed  to  be 
observed ; — the  sufferer  must  first  apply  to  the  lord  privy  seal, 
and  he  shall  make  out  letters  of  request  under  the  privy  seal, 
and  if  after  such  request  of  satisfaction  made  the  party  required 
do  not  within  convenient  time  make  due  satisfaction  or  resd* 
tution  of  the  party  grieved,  the  lord  chancellor  shall  make  him 
out  letters  of  marque  under  the  great  seal,  and  by  virtue  of  these 
he  may  attack  and  seize  the  property  of  the  aggressor  nation, 
without  hazard  of  being  condemned  as  a  robber  or  pirate  (2). 
This  practice  of  granting  reprisals  is  of  very  general  use  in 
ancient  and  modem  ages,  and  is  defended  as  consonant  to  the 
general  interests  of  mankind ;   for  such  compulsory  process  is 
not  allowed  to  issue  till  justice  is  explicitly  or  impliedly  refused, 
and  when  that  is  the  case  every  subject  contributes  to  Uie  wrong 
done  by  upholding  (he  government  to  which  he  belongs,  and 
increasing  to  the  sufferer  the  difficulty  of  redress.    Besides  that, 
private  persons  are  answerable  with  regard  to  strangers  for  what 


(I)  1  Bla.  Com.  258,  259.  (2)  See  1  Bla.Com.  259. 
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the  society  or  governing  powers  do  or  owe.  But  perhaps  the  Letters  of 
best  recommendation  of  reprisals  is,  that  they  are  calculated  to  |^^!|^i,*^ 
prevent  the  miseries  incident  to  general  warfare.  The  rigour 
of  the  law  concerning  reprisal  is  something  mollified  by  the 
obligation  which  lies  both  on  the  government  and  individuals, 
whose  refusal  of  justice  occasions  such  a  violent  mode  of  re- 
paration, to  reimburse  those  who  by  their  wrongdoing  suffer 
the  loss  of  property.  (1) 

The  offences  against  the  law  of  nations  which  may  be  com- 
mitted by  individuals,  and  which  are  punishable  by  the  law  of 
England,  are  principally  of  four  descriptions  :-^lst,  Violation  of 
safe  conducts ;  2diy,  Infringement  of  the  rights  of  ambassadors ; 
3dly,  Piracy  ;  and  4thly,  Ill^al  capture. 

With  respect  to  the  first,  it  is  clearly  established  that  the  Violation  of  Mfe 
violation  of  safe  conduct  or  passports,  expressly  granted  by  the 
king  or  his  ambassadors  to  the  subjects  of  a  foreign  power  in* 
time  of  mutual  war,  or  committing  acts  of  hostility  against  such 
as  are  in  ami^,  league,  or  truce  with  us,  who  have  here  a  general 
implied  safe  conduct,  these  are  branches  of  the  public  faith 
without  the  preservation  of  which  there  can  be  no  intercourse 
or  commerce  between  one  nation  and  another,  and  such  offences 
are  a  just  ground  of  a  national  war,  since  it  is  not  in  the  power 
of  the  foreign  prince  to  cause  justice  to  be  done  to  his  subjects 
by  tiie  very  individual  delinquent,  but  he  must  require  it  of  tlie 
whole  community.  And  as,  during  the  continuance  of  any  safe 
conduct,  either  expressed  or  implied,  the  foreigner  is  under  the. 
protection  of  the  king  and  the  law,  and  more  espedally  as  it  is 
one  of  the  articles  of  the  Magna  Charta,  that  foreign  merchants 
should  be  entitled  to  safe  conduct  and  security  throughout  the 
kingdom,  there  is  no  question  but  that  any  violation  of  either 
the  person  or  property  of  such  foreigner  may  be  punished  by 
indictment  in  the  name  of  the  king,  whose  honour  is  more  par- 
ticularly engaged  in  supporting  his  own  safe  conduct.  (2) 

The  rights  of  ambassadors  are  established  by  the  law  of  insults  to 
nations,  and  are  therefore  matter  of  universal  concern.     These  ■"'»•««'«"• 
we  have  considered  on  a  former  occasion,  so  far  as  they  relate  to 


(1)  2  Woodes.  438.  (2)  4  Bla.  Com.  68. 
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Inniicsto  commerce  (1).    It  may  here  be  sufficient  to  remark,  1st,  that 

ambafitdon.       |||^  commoD  law  of  England  recognizes  them  in  their  full  extent, 

by  immediately  stopping  all  legal  process  sued  out  through  the 
ignorance  or  rashness  of  individuals,  which  may  intrench  upon 
the  immunities  of  a  foreign  minister,  or  any  of  his  domestic  ser- 
vants. And  the  more  effectually  to  enforce  the  law  of  nations  in 
this  respect,  when  violated  through  wantonness  or  insolence,  it 
is  declared  by  the  statute  7  Ann,  c.  12.,  that  all  process  whereby 
the  person  of  any  ambassador  or  of  his  domestic  servant  may  be 
arrested,  or  his  goods  distrained  or  seized,  shall  be  utterly  void ; 
and  that  all  persons  prosecuting,  soliciting,  or  executing  such 
process,  being  convicted  by  confession  or  the  oath  of  one 
witness  before  the  Lord  Chancellor  or  the  Chief  Justices,  or 
any  two  of  them^  shall  be  deemed  violators  of  the  laws  of  nations, 
and  disturbers  of  the  public  repose,  and  shall  suffer  such  pe- 
nalties and  corporal  punishment  as  the  said  judges  or  any  two 
or  more  of  them  shall  think  fit*  Thus  in  cases  of  extraordinary 
outrage,  for  which  the  law  hath  provided  no  special  penalty,  the 
legislature  has  intrusted  to  the  three  principal  judges  of  the 
kingdom  an  mdimited  power  of  proportioning  the  punishment 
to  the  crime.  (2) 

Pincy.  The  third  description  of  injuries  which  peculiarly  affect  the 

commercial  law  of  nations  is  piracy,  and  which  is  defined  to  be, 
pobbery  and  depredation  upon  the  high  seas  without  authoriQr 
from  any  prince  or  state.  It  is  piracy,  not  only  when  a  man  robs 
without  any  commission  at  all,  but  when,  having  a  commission, 
he  destroys  those  whom  he  is  not  warranted  to  fight,  or  meddle 
with  such  as  are  de  ligeantid  vel  amicitid  of  that  prince  or  state 
which  hath  given  him  his  commission  of  letters  of  reprisal 
against  the  Spaniards,  commit  intentionally  depredations  against 
the  French  or  any  other  people,  the  guilt  of  piracy  is  incurred. 
If  these  violations  of  property  be  perpetrated  by  any  national 
authority,  they  are  the  commencement  of  a  public  war,  if  without 
that  sanction,  they  are  acts  of  piracy.  These  are  the  sentiments 
and  practice  of  antiquity^  and  the  same  great  line  of  distinction  is 
adhered  to  by  modem  Europe  (S).  A  pirate  is  hosth  kumani 
generis  (4*) ;  as  he  has  renounced  all  the  benefits  of  society  and 
government,  and  has  reduced  himself  afresh  to  the  savage  state 


( 1 )  Ante,  1  vol.  (3)  Sir  L.  Jenkins,  1  vol.  p.  94. 

(2)  4  Bla.  Com.  70, 71 .  (4)  3  Inst.  1  \3. 
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of  nature  by  declaring  war  against  all  mankind,  all  mankind  Pincr* 
declare  war  against  him ;  so  that  every  community  hath  a  right 
by  the  rule  of  self-defence  to  inflict  that  punishment  upon  him 
which  every  individual  wouldi  in.  a  state  of  nature,   have 
been  otherwise  entitled  to  do,  for  aay  invasion  of  his  {Per- 
son or  personal  proper^  (I).     By  the  ancient  common  law, 
piracy,  if  committed  by  a  subject,  was  held  to  be  a  species  of 
treason,  being  contrary  to  his  natural  allegiance,   and  by  an 
itdien  to  be  felony  only ;  but  now,  since  the  statute  of  treasons, 
25  Edward  3*  c*2.,  it  is  held  to  be  only  felony  in  a  subject. 
Formerly  it  was  only  cognizable  by  the  admiralty  courts,  which 
proceed  by  the  rules  of  the  civil  law;  but  it  being  inconsistent 
with  the  liberties  of  the  nation,  that  any  man's  life  should  be 
taken  away  unless  by  the  judgment  of  his  peers,  according  to 
the  common  law  of  the  land,    the  statute  28  Henry  8.  c.  15. 
established  a  new  jurisdiction  for  this  purpose,  which  proceeds 
according  to  the  course  of  the  common  law*     The  great  dis- 
tinction between  a  seizure  as  a  prize  and  a  piratical  taking  is,  so 
&r  as  respects  commercial  questions,  that  when  the  piratical 
taking  is  clearly  ascertained^  it  becomes  a  clear  and  indisputable 
consequence  that  there  is  no  transmutation  of  property,  no  right 
to  the  spoil  vests  in   the  piratical  captors,  no  right  is  deriv* 
able  from  them  to  any  re-captors  in  prejudice  of  the  original 
owners ;  these  piratical  seizures  being  wholly  unauthorized  and 
highly  criminal  by  the  law  of  nations.     In  cases  of  piracy  the 
proper  jurisdiction  to  resort  to  for  redress  is  the  court  of  admi- 
ralty ;  and  that  if  goods  are  taken  piratically  out  of  a  ship,  and 
afterwards  sold  upon  land,  a  suit  may  be  commenced  in  this 
case  in  the  admiralty  court  against  the  vendee  (2).     So  if  a  ship 
be  taken  by  pirates  and  carried  to  Tunis,  and  there  sold,  it  being 
originally  within  the  jurisdiction  of  the  admiralty,  it  so  continues, 
notwithstanding  the  sale  afterwards  upon  the  land.     If  sold  in 
market  overt,  the  property  is  divested  until  conviction  (3).     But 
as  the  question  of  piracy  is  rather  of  a  criminal  than  a  civil 
nature,  we  will  pass  from  this  subject  to  a  question  of  much 
greater  magnitude  and  importance ;   the  question,  what  redress 
is  afforded  by  law  for  an  ill^al  capture. 


(1)  4  Bla.  Com.  71.  (3)  2  Wood  431. 

(2)  Cro.  Eliz.  685.    Vent.  308. 
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Illegal  ctptoK,  In  treating  of  the  law  of  nations,  in  its  relation  to  oommerce, 
HI^^^^J^J^"^  we  have  fully  considered  the  right  of  one  belligerent  to  capture 
nbtiqg  thentob  and  make  prize  of  the  property  of  his  opponent,  and  in  what 

cases  a  neutral  subject,  or  even  the  subject  of  our  own  state  may, 
by  violating  the  law  of  nations,  or  our  own  political  regulations, 
become  liable  to  seizure  (!)•  Very  intricate  and  difficult  ques- 
tions upon  these  points  frequently  occur.  It  is  obvious  that, 
unless  there  were  some  court  constituted  for  the  purpose  of 
deciding  on  the  legality  or  illq;alify  of  the  capture,  and  if 
the  captor  were  allowed  to  be  hb  own  judge  as  to  the  proprie^ 
of  the  seizure  which  he  had  made,  war  would  become  a  mere 
system  of  pillage,  and  the  property  of  those  who  ought  not  justly 
to  be  afiected  by  the  contest  between  belligerents  would  very 
frequently  meet  with  the  same  fate  as  the  property  of  belli- 
gerents. The  propriety  of  the  capture  is  not  in  all  cases  absolute, 
but  b  subject  by  the  law  of  nations  to  certain  rules,  the  enforce- 
ment of  which  must  be  vested  in  some  court  of  justice.  Upon 
thb  point,  the  observations  of  Lord  Mansfield,  in  a  case  before 
him,  are  very  satisfactory  (2).  Hb  lordship  said,  ^*  By  the  law 
of  nations  and  treaties  every  nation  is  answerable  to  die  other  for 
all  injuries  4one  by  sea  or  land,  or  in  fresh  water,  or  in  port. 
Mutual  convenience,  eternal  principles  of  justice,  the  wisest 
regulations  of  policy,  and  the  consent  of  nations,  have  established 
a  system  of  procedure,  a  code  of  law,  and  a  court  for  the  trial* 
of  prize.  Every  country  sues  in  die  courts  of  the  others, 
which  are  all  governed  by  one  and  the  same  law,  equally  known 
to  each.  And  in  order  to  give  effect  to  what  b  the  law  of 
nations  in  this  respect,  the  prize  acts  passed  at  die  commence- 
ment of  a  war  usually  provide,  that  ships  and  goods  taken  from 
theienemy,  whether  by  the  royal  navy  or  by  privateers,  must  first 
be  condemned  in  some  court  of  admiralty  as  lawfol  prize  bdbre 
any  right  in  point  of  solid  enjoyment  can  accrue  to  the  captors ; 
and  specific  directions  are  prescribed  for  duly  proceeding  to 
such  sentence.  (3) 

Eiftctofseii-  The  very  necessity  which  created  these  courts  of  admiralty  in 

admiralty.         different  Countries  also  rendered  it  necessary  that  each  country 

should  reciprocally,  not  merely  pay  respect  to,  but  consider  them- 

(1)  Ante,  1  vol.  229.    4  Rob.  55.        2  Burr.  694. 

(2)  Dougl.  G15.  1208.      10  Mod.  79..    2  Bac,  Ab. 

(3)  See  19.Geo.3.  c.67.  1  Wils.     185. 
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sdves  ai  bound  by  a  regular  adjudication  in  the  prize  court  oF  Effect  often. 
another  country.  In  France  it  appears  that  their  courts  do  not  2"*?  ^'^'^  ^ 
thus  respect  the  decision  of  a  foreign  court  of  admiralty ;  but 
in  oikr  country^  and  in  most  other  civilized  states,  it  is  an 
established  rule,  that  the  judgments  of  the  admiralty  courts^ 
having  competent  jurisdiction^  are  regarded  as  conclusive  upon 
the  subject  upon  which  they  have  been  pronounced  in  the 
courts  of  all  other  countries,  and  this  is  so  binding  upon  the 
courts  of  this  kingdom,  that  foreign  decisions  are  considered  as 
conclusive  upon  the  points  decided  even  when  they  are  mani- 
festly unjust.  The  ^ect  of  these  decisions  we  have  already 
considered  (1).  This  doctrine  is  most  clearly  elucidated  by  a 
judgment  of  Lord  Ellenborough,  in  a  case  (2)  where  he  said, 
^  Does  not  this  sentence  of  condemnation  proceed  specifically  on 
the  ground  of  infraction  of  treaty  between  America  and  France, 
in  the  ship  not  having  those  documents  with  which,  in  the  judg* 
ment  of  the  French  court,  the  American  was  bound  by  treaty  to 
be  provided.  I  do  not  say  that  they  have  construed  the  treaty 
rightly ;  on  the  contrary,  suppose  them  to  have  construed  it  ever 
so  iniquitously,  yet  having  competent  jurisdiction  to  construe 
the  treaty,  and  having  professed  to  do  so,  we  are  bound  by  that 
comity  of  nations  which  has  always  prevailed  amongst  civiKzed 
states  to  give  credit  to  their  adjudication  where  the  same  ques- 
tion arises  here  upon  which  a  foreign  court  has  decided.  After 
arguing  for  hours,  we  must  come  to  the  same  conclusion  at 
last,  that  the  French  court  has  specifically  condemned  the  vessel 
ibr  ah  infraction  of  treaty,  which  negatives  the  warranty  of 
neutrality.  Then  having  distinctly  adjudged  the  vessel  to  be 
good  prize  upon  a  ground  within  their  jurisdiction,  unless  we 
.  deny  their  jurisdiction,  we  are  bound  to  abide  by  that  judg- 
ment" 

In  our  courts  of  admiralty  the  jurisdiction  in  matters  of  prize 
(whether  it  be  coeval  with  the  court  of  admiralty,  or  which  is 
mnch  more  probable,  of  a  later  institution,  though  beyond  the 
time  of  memory)  is,  though  exercised  by  the  same  person, 
qaite  distinct.  Such  person  is  appointed  a  judge  of  the  ad- 
miralty by  a  commission  under  the  great  seal,  which  enumerates 
particidarly,  as  well  as  generally,  every  object  of  bis  jurisdiction. 


\ 
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(1)  Ante^oa  to  insurance.  (2)  5  East,  104. 
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Effect  of  ieti*      but  not  a  word  of  prize  (I).     To  constitute  that  authority 5  ov 

admrrait^^""  ^  ^  ^^  '^  ^^''^^  ^"  every  war,  a  commission  under  the  great  aeal 

issues  to  the  lord  high  admiral,  to  will  and  require  the  court  of 
admiralty,  and  the  lieutenant  and  judge  of  the  said  court,  his 
surrogate  or  surrogates,  and  they  are  thereby  authoriMd  and 
required  to  proceed  upon  all  and  all  manner  of  azures,  seizores, 
prize,  and  reprizals  of  all  ships  and  goods  that  are  or  shall  be 
taken,  and  to  hear  and  determine^  according  to  the  course  of  the 
admiralty  and  the  law  of  nations.  A  warrant  issues  to  the 
ju4ge  accordingly,  the  monition  and  other  proceedings  are  in  his 
name,  with  fill  his  tides  of  office^  rank,  and  d^ee^  adding 
emphatically,  as  the  authority  under  which  he  actSi  the  following 
words :  <<  and  also  to  hear  and  determine  all  and  all  maon^  of 
causes  and  complaints  as  to  ships  and  goods  seized  and  taken  as 
prize,  specially  constituted  and  appointed.^ 

Of  the  priie  The  couft  of  admiralty  is  called  the  instance  court,  the  other 

^i^&c^    the  prize  court.     The  manner  of  proceeding  is  totally  differcnL 
therein.  The  whoIe  System  of  litigation  and  jurisprudence  in  the  prize 

court  is  peculiar  to  itself;  it  is  no  more  like  the  court  of  ad« 
miralty  tlian  it  is  to  any  court  in  Westminster  HalL  From 
8  Eliz*  c  5.  it  appears,  that  in  civil  and  marine  causes  there 
were  many  appeals,  which  the  statute  restrains  to  one^  to  the 
king  in  chancery,  to  be  finally  decided  by  delegates.  But  prize 
is  not  a  civil  and  marine  cause,  and  the  appeal  lies  to  commis- 
sioners, consisting  of  the  privy  council.  The  circumstance  of  a 
transaction  having  taken  place  upon  the  high  seas  does  not  ex- 
clude the  jurisdiction  of  the  courts  of  common  law ;  for  seizing, 
stopping,  or  taking  a  ship  upon  the  high  sea,  not  as  prize^  an 
action  will  lie,  but  for  taking  as  prize  no  action  will  lie.  The 
object  of  a  prize  court  is  to  suspend  the  property  till  condemna- 
tion, to  punish  every  sort  of  misbehaviour  in  the  captors,  and  to 
restore  instantly  velis  levaiis  (as  the  books  express  it),  ifi  upon 
the  most  summary  examination,  there  does  not  appear  a  suf- 
ficient ground  to  condemn  finally.  If  the  goods  really  are  prize, 
against  every  body,  giving  every  body  a  fitir  opportunity  of  being 
heard,  a  captor  may  and  must  force  every  person  interested  to 
defend,  arid  every  person  interested  may  force  him  to  proceed 
to  condemn  without  delay.     These  views  cannot  be  answered  in 


(I)  Dougl.  Ci4. 
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any  court  of  Westminster  Hall,    and  therefore  the  courts  of  of  the  prize 
Westminster  Hall  never  have  attempted  to  take  ccKniizance  of  '^'*"''?»  »'»'* J^^^' 
tne  question,  prize  or  no  prize ;  not  from  the  locality  of  being  therein. 
done  at  sea,  but  from  their  itfcompetenee  to  embrace  the  whole 
of  the  subject.     It  is  on  this  account  now  fully  established  ( 1), 
that  the  iconrt  of  admiralty  has  a  jurisdicdcni  exdusive  of  tbe 
common  law  courts  and  all  others,  not  otily  directlyupon  tbe 
qtiestiofn  of  prize  or  no  prize^  but  also  upon  all  matters  incident 
to  such  capture,  and  consequ^tly  that  an  action  will  not  lb<  at 
commofn  law  fer  &ls6  hnprisonment,  where  the  imprisonment 
was  merely  in  consequence  of  takmg  a  ship  as  prizes  aldiough 
Che  ship  has   been  acquitted;    nor  can  the  propriety  of  the 
decision  of  the  matter  in  the  adtiiiralty  court  be  reinvestigated 
in  any  collateral  proceeding  in  die  courts  at  Westminster •(^). 

We  find  it  laid  down  (3],  that  by  the  law  of  nations  generally 
all  things  are  the  captor's  which  he  takes  from  his  eiiemy,  or  wliich 
his  enemy  gained  from  another  by  force  of  arms ;  so  likewise,  all 
those  goods  that  he  shall  find  in  his  enemy's  custody.    Bilkt  then 
it  must  be  apparently  manifest  and  evidently  proved^  that  they 
are  really  the  enemy's;  for  if  an  Englishman  should  have  goods  in 
the  custody  of  a  dutch  factor  at  Cadiz,  and  a  war  should  break 
out  between  that  prince  and  that  republic,  yet  are  not  the  goods 
of  the  Englishman  subject  to  the  seizure  of  the  Spaniard/it  being 
apparent  that  the  owner  is  not  a  subject  of  dieir  enemies.'   So 
if  the  goods  of  friends  are  found  in  the  ships  of  enemies,  this 
does  not  ipso  facto  subject  the  same  to  be  prize  by  the  law  of  na- 
tions, though  it  be  a  violent  presumption,  and  may  justly  bear  a 
legal  examination,  till  which  there  may  be  a  securing  of  the 
prize  till  adjudication  shall  pass  (4) ;  so,   on  the  other  hand,  if 
the  ships  of  iriends  shall  be  freighted  out  to  carry  the  goods  of 
enemies,  this  may  subject  them  to  be  prize,  especially  if  the 
goods  shall  be  laden  aboard  by  the  consent  or  privity  of  the 
master  or  shipper,  though  in  France  they  have  subjected  and 
involved  the  innocent  with  the  nocent,  and  made  both  of  them 
prize.     It  is  obvious  from  these  decisions,  that  though  the  pro- 
perty which  is  taken  may  be  ostensibly  that  of  the  enemy,  or 
liable  to  seizure,  yet  very  nice  questions' may  <arise  whether  it  be 


(1)  Dougl.594.  .    (3)  Molloy,  202L    . 

(2)  2  Camp.  420.  (4)  Ante.  1  vol.  440. 
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oftht  prif       reftlly  80  or  not.    Hence  the  propriety  of  requiring  the  captor 
court,  aixr^o-    |0  obtain  the  condemnation  of  a  proper  court  of  admiralty»^(  1) 

A  court  of  admiralty  wiilnot  in  general  condemn  a  yesscl  whilst 
lying  in  a  neutral  port,  and  consequently  the  captured  property 
should  be  brought  into  a  port  of  the  coOntry  to  which  the  captor, 
belongs,  or  to  die  port  of  an  ally  (2).    The  first  duty  of  captors, 
accoixling  to  the  instnu^ions,  is  to  bring  their  prize  to  some  con- 
venient and  safe  port,  and  not  an  open  road  where  the  vessel 
may  be  exposed  to  danger  (S).    Another  material  ingredient  of 
convenience  will  be^  that  the  port  shall  be  of  sufficient  capacify 
to  admit  vessels  to  enter  without  unloading  their  caigoes,  since 
it  is  the  intention  of  the  legislature  that  bulk  shall  not  be  broken. 
If  there  is  no  depth  of  water  to  allow  a  vessel  to  enter  without 
taking  out  the  cargo,  non  erii  his  locis,  since  captors  are  not  to 
meddle  with  the  cargo  in  any  manner  without  the  authority  of 
the  court,  which  cannot  be  exercised  until  the  vessel  has  been 
brought  into  port.    It  is  also  highly  desirable  that  the  port 
should  be  a  place  which  holds  ready  communication  with  the 
tribunals,  which  have  to  decide  on  quesdons  arising  out  of  the 
capture,  that  the  parties  may  have  access  to  advice,  and  may  be 
enabled  to  obtain  the  necessaiy  information,  and  that  the  direc- 
tions of  the  court  of  admiralty  may  be  carried  into  effect  with 
dispatch.  For  all  these  purposes  it  cannot  be  supposed  that  Shet- 
land, for  instance,  or  St  Kilda,  could  be  deemed  convenioit 
ports  for  vessels  that  have  to  wait  for  adjudication  in  the  ad- 
miralty court  of  England.    These  are  the  leading  pcHnts  of 
consideration,  and  may  be  deemed  indispensable. 

On  the  other  liand,  there  may  be  conveniencies  of  a  subordi- 
nate nature  in  favour  of  the  captor,  which  may  be  also  very 
deserving  of  attention,  when  they  do  not  interfere  with  those  of 
higher  moment.  For  instance,  that  owners  of  privateers  may 
elect  their  own  port  is  but  a  reasonable  advantage  in  itself  when 
kept  within  proper  limits,  and  not  suffered  to  predominate  over 
the  interests  of  other  perscms,  and  more  especially  over  those 
general  purposes  of  public  justice  to  which  the  court  is  prin- 
cipally bound  to  attend*     The  privilege  of  electing  their  own 


(1)  4  Rob.  53.      3  Rob.  334.        (2)  1  Rob.  119,    2  Rob.  210. 
4  Rob.  43.    S  Rob.  285.    2  £s8t»        (3)  6  Kob.  275  to  278. 
473. 
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ports  is  a  oonyenienoe  wbich  nay  be  allowed  utieru  paribus^  or  tiM  pHm 
and  it  is  one  id  which  the  court  will  be  disposed  to  support  ^^^^^ 
them^  when  it  does  not  become  the  cause  of  greater  inconveni-  therMn. 
ence  to  others.    But  the  just  limits  of  this  personal  accommo- 
dation are  to  be  distinctly  observed ;  it  is  not  an  object  to  be 
pursued  indiscriminately  for  the  mere  profit  of  agency  and  com- 
mission^ in  n^lect  of  other  considerations  of  higher  and  more 
general  importance. 

*  Hie  parties  who  would  be  prejudiced  by  the  capture  and  con*  Claim  of  the 
demnation  must  in  general  make  a  formal  claim,  though  in  the  ^^^, 
absence  of  any  claim  the  court  will  require  the  captors  to 
establish  at  least  a  pritnd  Jade  case  as  to  the  l^ality  of  the 
capture.  Where,  however,  the  property  claimed  U  less  than 
i^lOO,  for  the  purpose  of  avoiding  disproportionate  expenoes  in 
small  claims,  the  court  will  permit  property  under  such  value  to 
be  restored  without  the  expence  of  a  formal  claim  (1).  But  the 
court  refused  this  indulgence  where  the  property  was  estimated 
at  jilOS ;  and  Sir  W.  Scott  said,  that  it  was  necessary  to  con- 
fine this  indulgence  to  some  definite  amount;  that  whatever 
was  the  sum  fixed  there  would  be  always  other  sums  just 
exceeding  that,  which  might  not  be  distinguished  in  principle,  at 
the  same  time  that  it  was  necessary  to  adhere  to  the  rule  laid 
down.  (3) 

With  respect  to  the  evidence  that  is  adducible  either  for  or  Evidence  reiat- 
against  Uie  claim,  it  is  a  general  rule  that  no  claim  shall  be  |!|]^^^L\ 
admitted  in  opposition  to  the  depositions  and  the  ship  papers. 
But  to  this  rule  there  are  some  exceptions,  and  it  appears  from 
Sir  W.  Scott's  judgment  in  the  case  of  La  Flora  (3),  that  in  the 
Cura^oa  cases  the  property  was  described  to  belong  to  mer* 
chants  in  Holland,  by  the  deposition  of  the  master,  as  well  as  in 
the  ship's  papers ;  yet  on  proof  being  made  that  the  real  interest 
belonged  to  persons  in  Switzerland,  and  that  it  was  going  under 
a  general  course  of  trade  for  their  actual  ac^unt  knd  risk, 
though  documented  in  Dutch  names,  claims  were  admitted  on 
behalf  of  the  Swiss  proprietors,  and  that  property  was  finally 
restored.     The  court  of  admiralty  is  at  all  times  studious  to  pre- 


(n  5  Rob.  127«  (3)  6  Rob.  3. 

(2)  Id.  128. 
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or  the  frrtti^  serve  the  simplicity  of  priae  proceedtags ;  and  therefore  a  prayer 
S^din»r*arer  ^  admit  extraneous  eyidenoe  on  the  pert  of  the  c^tor,  to  shew 
thertin.  i  an  illegal  course  of  trade»  waft  refused^  tb^^  being  notluog  ia 

the  original  evidence  pointing  to  such  sii3picion»  because^  if 
remote  suggestions  were  allowed^  the  pracdce  of  the  couct  wonid 
be  led  away  from  the  simplicity  of  prize  proceedings^  and  there 
would  be  no  end  to  the  accumulation  of  proof  that  would  be 
introduced  in  order  to  support  arbitrary  sugges^ons.  ( I)  ^ 

Dtm%^f<9e  With  respect^to  damages,  they  are  sometimes  allowed  to  the 

M  dueAtifir.^*  owner  of  the  property  when,  upon  investigation^  it  appears  that 

the  seizure  was  wholly  unfounded,  or  where  the  captoc  has  been 
guilty  of  some  irregularity  or  want  of  due  care  of  the  pcoperty 
taken  as  prize*  A  captor  will  be  ju3tified  in  the  act  of  seizure, 
so  as  not  to  be  liable  for  damages^  where  there  was  not  an 
unreasonable  curiosity  on  his  part  to  make  the  seizure  and  bring 
the  question  of  property  to  trial,  and  to  take  the  benefit  of  any 
question  of  law  that  might  arise  (2).  So  where  the  capture  has 
been  adjudged  in  the  event  to  be  unfounded,  but  to  have  been 
■  primd  facte  jusii&Bble,  the  captor  will  not  be  liable  to  make  good 
any  deficiency  in  the  proceeds  of  the  cargo,  if  the  sale  were 
bonafde  (3).  In  the  ease  of  the  Betsey  (4),  Sir  W.  SooU  laid 
down  the  following  rule: — <<  The  principal  points  for  our  con- 
sideration are,  whether  the  possession  of  the  original  captors 
was  in  its  commencement  a  legal  bond  fide  possession  ?  and, 
•  2dly,  Whether  such  a  possession^  being  just  in  its  con^mence- 
ment,  became  afterwards,  by  any  subsequent  conduct  of  the 
caplorj^,  tortious  and  illegal  ?  For  on  both  these  points  the  law 
is  clear,  that  a  bond  fide  possessor  is  not  responsible  for  casualties! 
))ut  that  he  may,  by  subsequent  misconduct,  forfeit  the  protection 
of  his  fair  title,  and  render  himself  liable  to  be  considered  as  a 
trespasser  from  the  beginning.  This  Is  the  law,  not  of  this  court 
only,  but  of  all  courts,  and  one  of  the  first  principles  of  universal 
jurisprudence.  The  responsibility  of  captors  does  not  extend  to 
forcible  robbery  of  goods  properly  deposited  in  warehouses 
vnder  a  commission  of  unlivery ;  and  Sir  W.  Scott,  in  a  case  of 
this  nature  (5),  after  observing  on  the  general  liability  of 
bailee^   said,   "  The  goods  were  taken  jwe  belli  s   the  captor 


(i)  3  Rob.  33 L  (4)  ]  Rob.  96. 
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had  a  right  to  bring  them  in,  and  if  any  accident  had  bap*  or  tbt  prise 

paied  in  so  doing  he  would  have  been  excusable,  except  for  ^^^^^^ 

want  of  due  care  on  the  part  of  himself  or  his  agents*    When  thereia.  . 

the  goods  were  brought  in,  they  were  placed^  under  the  cos-' 

tody  of  the  law.     It  became  necessary  to  take  them  out  of  the 

ship,  and  the  captor  obtained  a  commission  of  unlivery  .&om 

the  court.      They  were  put  into  warehouses,  and  nothing,  had 

been  advanced  to  shew  that  these  warehouses  were  not*  proper 

places,  and  sufficiently  secure.     The  que»Lion  comes  forward^ 

therefore,  on  the  general  principle,  and  on  thia  point  I  am 

disposed  to  think  that  the  captor  is  not  responsible  for  a  loss 

happening  to  goods '  whilst  they  were  under  tike '  custody  of 

the  law.     But  it  is  said  that  such  a  rule  will  cfierate  hardly 

against  the  foreign  claimant,  and  that  it  is  not  reasonable  to 

address  to  a  subject  of  another  country  a  justification  arising  out 

of  the  insufficiency,  of  our  own  police.     When  you  take  this 

property,  it  is  said  you  are  bound  to  answer  for  secure  keeping. 

However  reasonably  you  might  idlege  this  excuse  of  robbery  in 

persons  living  under  the  prelection  of  the  same  law,  foreigners 

have  nothing  to  do  with  the  defects  of  our  law^  or  the  execution 

f^it.      In  my  opinion  this  mode  of  reasoning  is  a  little  too 

rigorous  upon  all  captors,  and  indeed  upon,  all  countries ;  for 

in  all  countries,  under  whatever  system  of  police,  if  thieves 

break  through  and  steal,  the.party  holding  the  property  is  not 

liable  for  the  loss.     This  is  the  universal  condition  ascribed  to 

things  in  this  world,  in  every  part  of  it,  andnot  peeuliar  to  any 

one  country,  much  less  to  our  own.''    On  the  same  principle 

it  was   held  (1),    that   damage    sustained  during   quarantine, 

owing  to  the  unsuitable  nature  of^the  place  assigned  for  qua^ 

rantine,  is  not  chargeable  upon  the.  captor^  but  will  generally  be 

redressed  by  government.   So  where  restitution  has  beeii  offered 

and  accqpted  without  qualifieation,  before  investigation  in  the 

court  of  admiralty,  damages  are  not  recoverable  (2) ;  nor  are 

damages  recoverable  where  the  seizure  has  been  made  under 

suspicions  cireumstanc«a  (3) ;  nor  ar e  dai^sages  for  the  detention 

of  die  person  incident  to  capture  in  general  recoverable.  (4) 

But  on  the  otl^  bandit  appears,  that  where  there  has  been 
»  reasonable  g^und  for  the  seizure,  or  wh^ e  the  ship  has 


no 


(1)5  Rob.  75.  (3)  1  Acton,  Rep.  1 13. 

(2)  6  Rot).  236.  (4)  4  Rob.  73. 
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Of  tlM  pAm  been  iaqpfoperly  oondasmed  by  a  coart  of  adminilty,  not  kaidng 
J!^^^^  any  jarisdiction,  the  captor  is  compellable  to  make  com* 
thenia.  pensalion  for  the  injury  sustained  •     In  the  case  of  the  Lu^  ( 1  }^ 

Sir  W.  Soott  decided  that  where  there  has  been  an  adjudicataoo 
that  the  ship  and  cargo  shall  be  restored  in  valae,  the  captor 
will  have  to  pay  the  invdce  price  of  the  cargo,  and  jf  10  per 
cent,  as  a  fiur  mercantile  profit  upon  it,  to  the  owner  of  the 
cargo,  together  with  freight  to  the  owner  of  the  ship;  andde« 
murrage  has  been  given  against  the  captor  where  the  captor 
ddayed  restitution,  when  it  was  dear  that  the  owner  was  entitled 
to  it  (2).  So,  though  the  original  seizure  may  have  been  frmd 
JactM  justifiable,  but  in  the  result  otherwise,  yet  if  any  damages 
ensue  frofn  the  captor^s  not  carrying  the  ship  to  a  convenient  port, 
he  will  be  liable  for  them  (S) ;  and  demurrage  has  been  givea 
i^inst  the  captor  on  this  account  (4).  He  is  liable  ako  for  da* 
mages  for  the  wilful  negligence  of  a  prize  master  (5)  \  and  Sir 
W.  Scott,  in  a  case  of  this  nature  (6),  said,  *^  This  is  certainly 
a  very  calamitous  case,  either  to  the  neutral,  whose  proper^  is 
destroyed,  or  to  the  officers  of  his  majesty's  ship,  the  captors,  if 
they  are  to  answer  for  the  loss  which  has  been  sustained  out  of 
their  own  private  funds*  What  makes  it  more  calamitous  is 
that  the  parties  themsdves,  on  both  sides,  appear  to  be 
free  fitom  eveiy  imputation  of  blame;  nothing  could  be  more 
correct  and  meritorious  than  the  conduct  of  the  captors,  at  the 
same  time  it  is  a  principle  too  clear  to  be  doubted,  and. too 
stubborn  to  be  bent,  that  every  principal  is  civilly  answeraUe  for 
the  conduct  of  his  ag^nt  The.  original  seizure  was  made  on 
grounds  which  the  court  has  held  to  be  justifiable,  and  the  con- 
duct of  the  parties  themselves  was  perfectly  unexoepdonable ; 
but  under  the  principle  that  I  have  stated,  the  result  of  thia 
application  will  depend  on .  the  manner  in  which  their  agent 
condacted  himsdf,  if  the  loss  is  immediately  attributable  to  hinw 
and  the  captors  are  accordingly  liable."  So  in  another  case  (7) 
damages  were  given  against  the  captor,  owing  to  a  defect  of  due 
diligence  in  not  having  taken  a  pilot  on  board,  and  restitution  in 
value  was  decreed. 


(1)3  Rob.  208.  (5)  5  Rob.  357-    3Kob.357. 

(2)  4  Rob.  74.  185.  (6)  3  Rob.  J29. 

(3)  %  Rob.  275.  (7)  6  Rob.  316, 

(4)  5  Rob.  143. 
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f    The  marthal  of  the  court  of  admiralty  also  is  liable  to  make  or  the  prite 
rqparatioD  for  the  loss  sustained  by  pillage  whilst  the  property  ^^^*°^|^ 
was  under  the  care  of  his  subalterns.    This  was  decided  in  the  therein. 
case  of  the  Hoop  (1),  where  the  court  said^  **  The  credit  of  the 
court  is  concerned  in  the  safe  l^eeping  of  the  property  under  its 
protection.    If  any  such  property  is  lost,  it  is  at  least  the  du^ 
of  the  marshal  to  be  prepared  to  shew  that  it  was  not  lost  by  any 
de&ult  of  his.    If  the  fees  of  the  marshal's  office  are  not  suf- 
ficient to  enable  him  to  provide  means  of  security,  it  should  be 
represented  to  those  who  have  authority  to  increase  them ;  but 
it  is  not  a  time  to  rely  upon  such  a  plea,  when  property  under 
his  keeping  is  alleged  to  have  been  already  lost.'' 

Though  it  appears  to  be  a  mistaken  notion  that  the  court  of  Mode  of 
admiralty  must  in  all  cases  proceed  according  to  the  course  of  '^S(><n»gfe* 
the  civil  law,  and  can  in  no  case  have  a  trial  by  jury^  yet  that 
mode  of  investigation  is  not  the  ordinary  course  of  proceeding  of 
this  court;  and  where  damages  are  awarded  to  be  paid  by  a 
captor,  it  appears  (2)  that  the  court  of  admiralty  has  an  ade^ 
quate  method  of  ascertaining  the  amount  of  the  damages  by 
reference  to  the  registrar,  who  is  authorized  to  call  in  the 
assistance  of  merchants,  who  are  in  that  case  called  assessors ; 
and  they  usually  take  the  invoice  price  of  goods,  and  allow  a 
profit  of  ten  per  cent,  as  an  ordinary  mercantile  profit.  (3) 

With  respect  to  cotts^  if  there  be  no  reasonable  ground  for  Carts. 
the  original  seizure^  the  owner  who  obtains  sentence  for  resti- 
tution will  generally  also  be  entitled  to  costs ;  and  where  the 
captor  may  have  been  excusable  in  the  original  seizure,  yet  if 
his  subsequent  conduct  has  been  incorrect  be  will  be  liable  to 
pay  the  costs  of  the  proceedings  (4).  On  the  other  hand, 
though  in  the  result  the  original  seizure  may  have  turned  out 
to  be  unfounded,  and  consequently  restitution  may  have  been 
awarded,  the  captor  will  be  entitled  to  costs  in  consequence  of 
his  having  acted  bondfidey  and  his  having  been  induced  to  make 
the  capture  by  the  deceptive  conduct  of  the  owner  of  the 
vessel  (5).  This  occurred  in  a  case  where  the  cargo  in  question 
was  coming  from  Embden  to  be  delivered  in  London,  and 


(1)  4Rab.  J  46.  (4)  4  Rob.  193. 

ii)  Dougl.  (lOl.  (5)  3  Rob.  330. 

(3)  3  Rob.  208. 
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Of  theprUe  documcDted  AS  the  property  of  persons  at  Embdcn,  so  as  to 
^^^t!^lT  ^^^^  ^^  appear  as  neutral  property;  and  though  Sir  W.  Soott 
tfaereiiu  said  that  the  owner  of  the  cargo  was  entitled  to  restitution,  yet 

he  must  award  costs  to  the  captorsi  and  said>  **  If  English  mer* 
chants  resort  to  the  expedient  of  protecting  their  trade  by  these 
false  simulated  papers»  it  leads  captors  into  expences  for  which 
they  ought  not  to  b^  answerable^  but  should  be  compensated  bj 
the  merchant.'' 


Ch.l4.]  (    619    ) 


in 


CHAP.  XIV. 

The  Remedies  for  Breach  of  Mercantile  Contracts  in 
Kquity  by  specific  Performance^  and  Remedies  at  Law. 

^HIS  chapter  will  be  devoted  to  the  consideration  of  those 
remedies  which  the  law  aflbrds  for  the  breach  of  a  mei^cantile 
contract)  where  the  party  guilty  of  the  infraction  is  supposed  to 
be  solvent*  When  he  is  insolvent  a  di^rent  course  of  proceed- 
ing is  frequently  necessary,  and  which  will  be  the  subject-'miitter 
of  investigation  in  subsequent  chapters. 

'  The  remedies  which  our  law  afibrds  for  the  infraction  of  a  i.  Remedies 
contract  may  in  some  cases  be  either  by  compelling  in  a  court  *?l*"y^  *?•" 
of  equity  the  specific  performance,  or  by  enforcing  in  a  court  of  anceyiojunctiony 
law  a  compensation  in  damages.     It  is  the  peculiar  province  of  ^* 
courts  of  equity  to  compel  the  specific  performance  of  agreements, 
when  they  are  affirmative,  that  is,  to  perform  some  act,  or  to 
prevent  the  infraction  when  the  agreement  is  in  the  negative, 
that  18  to  forbear  to  perform  some  act  (1).     There  ate  but  few 
iostancea  of  specific  perjGNrmances  of  agreements  being  decreed, 
Muless  they  relate  to  land  or  other  real  property,  in  which  cases 
a  compensation  in  damages  will  generally  be  an  inadequate 
remedy.     The  general  rule  is,  that  a  court  of  equity  will  not 
entertain  a  bill  for  a  specific  performance  of  contracts,  relating 
to  the  purchase  of  personal  chattels,  such  as  stock  in  the  funds, 
corn,  hops,  or  other  goods;  and  the  reasons  assigned  are  of  two 
descriptions,  first,  that  in  general  it  will  be  the  same  thing  to 
the  purchaser  whether  he  have  this  or  that  man's  stock  Or  goods^ 
and  therefore,  there  is  no  reason  why  specific  performance  of 
the  particular  contract  should  be  enforced,  when  an  adequate 
compensation  in  damages  may  be  recovered  at  law.   The  other 
assigned  reason  is,  that  as  such  contracts  relate  to  articles  of  * 
merchandize  which  vary  according  to  difierent  times  and  circum- 
stances, if  a  court  of  equity  should  admit  such  bills,  a  specific 
performance  might  perhaps  be  attended  with  the  ruin  of  the 

'  ■■  ■  ■!  ■—■» ,.^««..  - ■■!■  II  — ^ 

(1)  The  history  of  this  jurisdic-    cellor  Erskine  in  Halsey  v.  Grant, 
I'lon  is  fully  stated  by  Lord  Chan-     13  Ves.  jun.  76, 
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In  csuky,  hf      defendant^  when  in  an  action  he  might  not  have  paid  one  ahil- 
•pecific  pcffiuin-  jj^g  (inQuigeg  (I).    Butperiiaps  another  satisbctory  reascm  may 

be  assigned)  that  equity  leaves  these  contracts  to  law^  because 
the  remedy  there  b  much  more  expeditious,  and  in  general  less 
expensive ;  and  the  courts  of  equity  seem  of  late  rather  inclined 
to  limit  than  enlarge  the  instances  in  which  they  will  enibroe  a 
specific  performance ;  for  there  were  formerly  instances  in  which 
an  agreement  to  transfer  stock  was  q^ecifically  enforced  (2) ; 
but  Lord  Chancellor  Eldon  siud^  it  is  now  perfectly  settled  that 
this  court  will  not  enforce  the  specific  performance  of  an  agree- 
ment for  a  transfer  of  stock;  and  this  court  will  not  decree  m 
q)ecific  performance  of  an  agreement  to  refer  to  arbitration  (3) ; 
and  it  has  no  power  to  decree  a  specific  performance  of  an  agree- 
ment^ whereby  A.  agrees  to  compose  and  write  reports  of  cases 
determined  in  a  court  of  justice,  to  be  printed  and  published 
by  a  particular  individual,  for  a  stipulated  remuneration  (4).  And 
a  specific  performance  is  only  decreed  where  the  par^  wants 
the  thing  in  specie^  and  cannot  have  it  any  other  way.  Courts 
of  equity,  indeed,  have  in  every  instance  confined  themselves 
within  this  line;  but  this  being  the  general  principle,  it  is  seldom 
deviated  from  (5).  We  must  not,  however,  consider  it  a  rule 
without  excq>tions,  that  courts  of  equity  will  not  enforce  the 
specific  performance  of  mercantile  contracts;  for  contrads 
respecting  mere  personal  chattels  will  be  enforced  in  equity 
where  the  contract  is  fair  and  reasonable,  and  the  damages 
recoverable  at  law  would  not  be  an  adequate  compensation  for 
the  nonperformance^  and  where  the  agreement  is  in  the  firaipe 
of  it  incomplete,  and  intended  to  be  perfected  by  subsequent 
articles  (6).  Thus,  where  by  a  memorandum  in  writing  and 
signed  by  the  parties,  the  agreement  was  for  the  purchase  of 
several  large  parcels  of  wood,  consisting  of  several  sorts  of 
timber,  standing  within  a  particular  places  for  the  sum  <if 
jf  3,050>  to  be  paid  at  six  several  payments  during  the  six  en- 
suing years,  and  the  purchaser  to  have  eight  years  for  disposing 
of  the  timber,  and  that  articles  of  agreement  should  be  drawn 
and  perfected  as  soon  as  conveniently  could  be,  with  all  the 

(1)  SeeNewland  on  Contracts,        (3)  19  Ves.  431.    See  also   1 
89.  Sugden's  Vendors  and  Pur-    Wils.  Ch.  R.  31. 

rhasers.  Fonblanque  on  Equity,  (4)  2  Wils.  Ch.  R.  157- 

30.  15 1 .  3  Woodeson.  464.       '  (5)  2  Bro.  C.  C.  34 1 . 

(2)  JO  Ves.jun.  161.,  and  see  (6)  3  Atk.  383.    Vin.  Ab.  lit. 
13  Ves.  jun.  37.  Contract,  M. 
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usual  covenants  therein  to  be  inserted.    On  a  bill  by  the  vendor  in  equity,  by 
for  the  specific  performance  of  the  agreement,  Lord  Hardwick  JP^^P^*"' 
was  of  opinion,  that  on  the  circumstances  of  the  case,  such  a 
bUl  ou^t  to  be  entertained,  thinking  it  doubtful  whether  at. 
law  he  could  not  have  been  told  this  was  an  incotnplete  agree*, 
snent,  as  the  memorandum  appeared  not  to  be  the  contract  of 
itself  but  was  to  be  made  complete  by  subsequent  artides  ;  so. 
likewise,  where  two  persons  enter  into  an  agreement  to  carry  on 
trade  together,  and  it  is  specified  in  the  memorandum,  that, 
artides  should  be  drawn  pursuant  to  it,  and  before  they  are. 
drawn  one  of  the  parties  flies  o£^.  upon  a  bill  brought  by  the 
other  for  the  qpecific  performance,  it  will  be  decreed  accord-, 
iogly  (1).  So  a  court  of  equity  has  decreed  the  specific  porform^. 
ance  of  an  agreement  to  sell  the  goodwill  of  a  trade,  and  the 
exdusive  use  of  a  secret  in  dying  (2).    But  a  specific  perform^ 
ance  of  a  contract  of  this  nature  is  not  granted  without  great 
caution  (3).   Equity  will  likewise  decree  the  performance  of  a 
general  covenant  of  indemnify,  though  it  sounds  only  in  damages 
upon  the  prindple  on  which  the  court  entertains  bills  quia  iimeL 
Thus,  where  A.  assigned  several  shares  of  the  exdse  to  B.,  who 
covenanted  to  save  A.  harmless  in  respect  to  that  assignment, 
and  to  stand  in  his  place  touching  the  payment  to  the  king; 
upon  A.  bdng  sued  by  the  king,  the  former  filed  a  bill  against 
B.  for  a  specific  performance  of  his  agreement,  which  the  Lord 
Keeper  decreed,  comparing  it  to  the  case  of  a  counter  bond, 
where,,  although  the  surety  is  not  troubled  nor  molested  for  the 
debt,  yet  at  any  time  after  the  money  becomes  payable  oo  the 
original  bond,  this  court  will  decree  the  principal  to  discharge 
the  debt  (4).     In  other  cases,  likewise,  of  personal  contracts, 
equity  seems  to  have  enforced  them  on  the  same  principle  of 
quia  timet*    Thus,  upon  a  lease  of  alum  works,  with  a  covenant 
by  the  lessee  to  leave  stock  of  a  certain  amount  upon  the  pre- 
mises, there  being  a  fair  ground  of  suspidon  that  he  did  not 
mean  to  perform  his  covenant  in  that  respect,  a  sort  of  decree 
quid  timet  was  made  and  affirmed  in  the  House  of  Lords.  In 
this  case  an  action  would  not  answer  the  justice  of  the  case, 
which  was  a  ground  on  which  Lord  Hardwicke  seemed  to  think, 

(1)  Ante,  230.  1^.     1  Bro.  F.  C.  234.   5  T.  R. 

(2)  1  Simons  &  S.  Repts.  74.  1 18. 

(3)  See,  1  P.  Wins.  I8L     14  (4)  1  Vern.  189.    1  Bro.  C.  C. 
Ves.  468.    17Ves.335.  2Madd.  52. 
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In  Mpitf  .V  that  if  a  person  should  cohtnct  for  the  purchase  of  a  grest 
imf^imiSlrs  <piiitity  of  timber,  as  a  ship  carpenter,  by  reason  of  the  Ttcmity 
Ac*  of  the  timber^  or  should  contract  to  sell  timber,  wanting  to  clear 

his  land^  in  ovder  to  turn  into  a  particular  sort  of  httsbandry,  in 
these  cases  the  performance  of  -the  contract  in  qiecie  ought  to 
be  decreed  (1).  Lord  Hardwicke's  judgmentf  in  the  case  of 
Buxton  v.  Lister  (2),  discloses  the  principles  on  which  courts  of 
equity  proceed  hi  enforcing  qiecific  perfimnance.  His  lordship 
said,  ^  This  court  will  not  in  genend  enforce  specific  perform- 
anoe  of  oontracts  of  stock,  com,  hope^  ftc^  for  as  diose  are  con- 
tracts mdiich  relate  to  merchandize  that  vary  according  to 
diierent  times  and  circumstances,  i^  a  court  of  equity  should 
admit  such  bills,  it  mig^t  drive  on  parties  to  the  execution  of  a 
contract  to  the  ruin  of  one  side*  wheft,  upon  an  action,  that  party 
might  not  have  paid  perhaps  above  a  shilling  damage^" 

As  to  the  cases  of  contracts  for  purchase  of  lands  or  things 
that  relate  to  realties,  those  are  of  a  permanent  nature,  and  if 
a  person  agrees  to  purchase  them,  it  is  on  a  particular  liking  to 
the  land,  and  is  quite  a  different  thing  from  matters  in  the  way 
of  trade.  But  however,  notwithstanding  this  general  distinc- 
tion between  personal  contracts  for  goods  and  contracts  for 
lands,  yet  there  are  indeed  some  cases  where  persons  may  come 
into  this  court,  though  merely  personal ;  thus,  the  performance 
of  articles  for  sale  of  900  tons  of  iron  to  be  paid  for  in  a  certein 
number  of  years^  and  by  instalments,  was  decreed.  (3) 

liijunctions.  Besides  this  interference  of  courts  of  equity  to  enforce  specific 

performance  of  an  affirmative  contract,  they  will  sometimes 
interfere  to  prevent  the  breach  of  a  negative  covenant,  or  a 
stipulation  not  to  do  some  particular  act  (4).  But  their  inter- 
position, so  far  as  respects  the  subject-matter  of  the  contract,  is 
governed  by  nearly  the  same  rules  as  those  which  regulate  their 
interference  in  case  of  an  affirmative  covenant;  and  few  instences 
will  be  found  of  injunctions  restraining  the  execution  of  an  act 
relating  to  acts  which  would  effect  real  property,  or  otherwise 
occasion  a  permanent  injury  (5).  A  court  of  equity  will  always 
proceed  with  great  caution  where  the  effect  of  their  injunc- 
tion would  be  to  stop  a  great  trading  concern*  (6) 

(1)3  Atk.  384.  (4)  SeelWils.Ch.R.472.473.D. 

(2)  3  Atk.  362.  Injunctions  between  coacbowDers» 

(3)  Taylor  v.    Neville,  cited        (5)  2Vem.  119. 
3  Atk.  384.  {())  19  Ves.  617. 
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Courts  of  equity  wiU  frequently  interfere  to  prevent  the  injury  fn  equtty,  by 
to  property,  though  the  party  claiming  relief  does  not  do  so  urpi^erl&V. 
upon  any  contract.  Thus,  a  court  of  equity  will  grant  an  in- 
junction against  another  person  from  working  an  injury  to  a 
patent  (1)  or  copyright  (2).  A  court  of  equity  will  not  interfere 
by  injunction  to  restrain  the  party  from  permitting  reports 
written  by  him  to  be  published  by  another  person;  the  reaoedy, 
if  any,  being  at  law  (S).  So  courts  of  equity  will  interfere  by 
injunction  to  prevent  a  party  committing  a  breach  of  trust  (4) 

So  courts  of  equity  will,  under  circamstances,  entertain  a  bill  interpleader. 
of  inteipleader,  where  there  are  opposite  daims  upon  property 
whidi  a  third  party  has  in  h»  possession.  (5) 


As  the  court  of  equity  thus  aJBbrds  peculiar  remedies,  dither  to  CanceiUng  in 
compel  the  specific  performance  or  prevent  the  infraction  of  some  ^^  obcJncd 
description  of  contracts,  so,  on  the  other  hand,  these  courts  unduly. 
have  a  peculiar  jurisdicdon  to  prevent  a  party  from  being  sued 
at  law  upon  «  contract  unduly  obtfuned  (6),  and  to  dectee  a 
written  contract  to  be  delivered  up  to  be  cancelled.  Except  in  the 
instance  of  a  warrant  of  attorney,  which  is  an  instrument  quite 
the  creature  of  the  courts  of  common  law,  they  have  no 
jurisdicticm  to  order  securities  to  be  vacated,  and  the  contracting 
party  must,  at  the  risk  of  losing  the  evidence  which  might 
establish  his  defence,  wait  till  the  party  who  hcids  the  security 
thinks  fit  to  try  the  validity  of  the  instrument  in  an  action  at 
kw,  and  should  he  be  nonsuited  he  will  still  be  at  liberty  to  pro* 
peed  de  novo  upon  his  security  (7) ;  but  a  court  of  equity  will 
often  decree  instruments  to  be  delivered  up  to  be  cancelled, 
although  the  objection  to  their  validity  may  be  urged  at  law, 
for  fear  tliat  tlie  evidence  to  impeach  them  may  be  lost,  or  a 
vexatious  use  made  of  them.  Thus  bills  in  equity  are  enter* 
taupd-.to  have  promissory  notes  delivered  i^  in  complicated 


(1)  2  Ves.  &  B.  2 1 8.  204.    5  Madd.  47.    a  Madd.  277. 

(2)  See  16  Ves.  269.    17  Ves.  564.  in  note. 

422.    3  Ves.  &B.  77.  2Ve8&B.        (6)  2  Ves.  &    B.  302.;     see 

19.  1  Jac.  &:  W.  481.  8  Price,  631.  689< ;  see  1  Fonbl. 

(3)  2  WiU.  Ch.  R.  157.  43. 

(4)  IJac.  &  W.  394.     See  8         (7)  See    8    Price,  Rep.  534. 
Price,  G31.     1  Siraons  &  S.  124.  3  Merival,    226.     CuurU  of  law 

(5)  2  Ves.  &  B.  407.      19  Ves.  will  grant  relief  in   warrants  of 

attoniey  on  equitable  grounds. 
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Ill  equity,  bj 
cancelHi^;,  &c« 
MCiiridcf. 


1  ( 1  )•  Upon  tbe  same  principle^  courts  of  equity  will  decree  the 
delivery  up  of  deeds  or  securities  of  money,  upon  which  the 
defendant  might  against  conscience  recover  at  law  (2),  or  will 
restrain  the  defendant  from  negociating  a  bill  of  exchange  or 
promissory  note^  if  it  appears  that  the  legal  or  equitable  ddence 
of  the  plaintiff  against  tbe  defendant's  demand  would  be  defeated 
by  the  negociation  (3).  So  bills  will  lie  to  have  void  policies  of 
insurance  delivered  up  (4),  upon  this  principle,  that  it  is  expe- 
dient that  an  instrument  should  be  delivered  up,  upon  which  a 
demand  may  be  vexatiously  made  as  oflen  as  the  purpose  of 
vexation  may  urge  the  party  to  make  it  (5).  However,  in 
afibrdmg  this  protection,  and  also  in  relieving  against  an 
usurious  contract,  a  court  of  equity  will  impose  just  and  equi- 
table terms  upon  the  party  applying  for  relief,  and  will  compd 
him  to  pay  what  is  justly  due.  (6) 


II.ReniedBesit 
law. 


We  will  now  consider  the  remedies  which  are  afforded  by 
the  courts  of  Common  Law  for  the  breach  of  mercantile  con* 
tracts  ;  and  here  we  must  observe,  that  in  general  there  is  no 
remedy  by  action  to  enforce  specific  performance  in  those  cases 
where  the  subject-matter  of  the  contract  is  not  merely  the  pay- 
ment of  money.  We  always  find  that  tbe  language  of  the  jury 
in  finding  their  verdict  is,  that  the  plaintiff  shall  have  money 
either  eo  nomine  or  in  damages,  and  the  judgment  of  the 
court  accords  with  such  verdict.  The  only  exception  to  this 
rule  is  the  action  of  detinue,  founded  on  a  sale  or  a  bailment, 
or  other  contract  to  deliver  or  return  some  specific  chattel,  in 
which,  at  the  time  of  the  contract,  an  interest  was  vested  in  the 
plaintiff (7)$  but  in  general,  where  no  interest  in  a  specific 
chattel  is  vested  in  the  plaintiff,  as  where  a  person  has  contracted 
with  him  to  deliver  a  quantity  of  malt  or  com  not  separated  from 
a  greater  bulk,  he  can  only  proceed  for  damages,  and  cannot 
recover  any  specific  chattel.  With  respect  to  this  pecuniary 
satisfaction,  which  the  common  law  courts  thus  aflbrd,  instead 


(1)  7  Ves.  20. 

(2)  3Bro.Ch.R.  15. 

.(3)  Amb.66.   3Bro«C.R.476. 
(4)  l£q.Css.371.  Prec.Chan. 
20.    2P.Wnw.  170. 

(d)  7  Ves.  21.     2ADSt.  454. 


(6)  5  Ves.  jun.  604.  I  T.  R. 
153.  1  Taunt.  4 13.  9  Ves.  84. 
4  B.  &  A.  212. 

(7)  Dyer,  24.  b.  1  Chitty  o» 
PleailiDg,  120; 
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of  the  thifig  itself  it  may  be  of  three  descriptioiu,  either  a  Remedies  at  lair. 
penallyy  stipulated  damages,  or  general  undefined  damages. 

With  respect  to  penalties,  there  appear  to  be  two  classes  of  or  penalties, 
cases,  the  one  of  penalties  in  bonds  conditioned  for  the  per- 
formance of  one  or  more  acts^  and  where  the  obligee  must  pro- 
ceed for  the  pendlty,  and  the  other  of  penalties  contained  in  other 
deeds  or  agreements,  where  the  party  is  at  liberty  either  to 
proceed  for  the  penalty  or  for  the  damages  which  he  has  sus- 
tained by  the  breach  of  the  stipulation.    In  the  case  of  a  bond 
in  a  p^ial  sum  conditioned  for  the  performance  of  one  or  more 
acts,  if  there  be  a  breach  of  the  condition  the  only  proceeding 
at  law  is  an  action  of  debt  for  the  penalty.     In  this  case,  though 
it  was  formerly  Jield  otherwise^  the  obligee  or  creditor  cannot 
recover  beyond  the  extent  of  the  penalty,  though  the  real  da- 
mages should  greatly  exceed  it  ( 1 ) ;  though  if  judgment  should  be 
obtain^  on  such  security,  such  judgment  may  carry  interest 
bqrond  the  p^alty  of  the  bond  (2).     On  this  ground,  in  an 
action  of  debt  on  a  bastardy  bond,  the  court  made  an  order,  that 
on  payment  of  the  penalty  and  costs  all  proceedings  should  be 
stayed  (3)«   Nor  will  a  court  of  equity  afibrd  relief  beyond  the  pro- 
visions of  the  contract,  and  therefore  a  court  of  equity  will  not  assist 
the  obligee  beyond  the  penalty,  though  the  principal  and  interest 
greatly  exceed  it  (4).  Where,  however,  the  debtor  himself  seeks 
relief,  he  will  becompelledtopayinterestexceedingthepenalty(5), 
as  where  he  seeks  to  be  relieved  against  an  elegit;  and  even  though 
the  debtor  be  not  the  plaintiff  seeking  relief  against  the  legal  right 
of  his  creditor,  yet  if  the  latter  has  been  prevented  from  re- 
covering his  debt  by  vexatious  delay,  these  circumstances  might 
constitute  an  exception  to  the  general  rule^  and  be  a  reason  for 
giving  relief  beyond  the  penalty  (6).     At  common  law,  upon 
breach  of  the  condition  of  a  bond  the  penalty  became  the  debt, 
and  the  party,  though  ready  to  pay  the  just  debt,  might  be 
taken  in  execution  for  such  penalty,  and  the  party  was  com-- 
pellable  to  resort  to  a  court  of  equity  for  relief.     This  gave  rise 
to  the  Stat.  8  &  9  W.  3.  c.  1 1.  s.  8.,  by  which  it  is  enacted,  that 
in  an  action  on  a  bond,  or  any  other  penal  sum,  in  case  of  a  judg- 
ment by  default,  or  on  demurrer,  the  plaintiff  shall  execute  an 

(1 )  6  T.  R.  303.  1  Saund.  58.  a.        (4)  See  cases  collected  in  New- 

(2)  1  East,  436.  laad  en  Contracts,  330. 

(3 )  2  Bla.  Rep.  1 1 90.  (5)  3  Atk.  5 1 7 . 

(6)  Newland,  335. 
VOL.  III.  a  s 
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Remedies  at  law,  inquiry,  in  order  to  ascertain  the  damages  really  sustained ;  and 

in  case  of  a  trial  of  any  issue  upon  the  pleadings  connected  with 
such  bond^  the  plaintiff  shaU  not  issue  execution  for  more  da- 
mages than  he  has  ascertained  to  be  due  by  the  finding  of  such 
jury ;  so  that  the  penalty  in  a  bond,  or  in  any  other  agreement, 
is  by  this  statute  reduced  merely  to  a  security,  and  is  no  longer 
the  measure  of  damages  to  be  recovered.  Where  there  are 
several  acts  stipulated  to  be  performed  at  a  future  period,  the 
judgment  is  to  stand  as  a  security,  and  the  plaintiff  may  from 
time  to  time  issue  a  scire  facias  to  recover  damages  for  any 
fresh  breach,  together  with  the  costs  of  the  proceeding  by  scire 
facias. 

The  second  class  of  penalties  is  that  which  is  frequently 
inserted  in  deeds  and  agreements  not  framed  as  bonds,  and  where 
the  principal  object  of  th6  contract  is  the  performance  or 
observance  of  some  act,  and  the  penalty  is  only  in  the  nature  of 
a  further  security  for  the  due  performance  of  the  contract. 
Although  the  statute  of  William,  which  we  have  just  considered, 
in  this  case  also  precludes  a  party  from  recovering  more 
damages  than  he  really  has  sustained,  yet  he  has  an  election  tx> 
proceed  in  either  of  two  modes.  He  may  proceed  upon  any  one 
breach  by  action  for  the  penalty,  in  which  case  it  will  stand  as  a 
security  to  that  extent  for  future  breaches,  and  the  judgment 
being  docqueted,  will  bind  the  land,  and  be  entitled  to  a  pre- 
ference in  the  administration  of  assets,  in  case  of  the  death  of 
the  contracting  party.  But  if  it  be  probable  that  the  damages 
really  sustained  will  exceed  the  penalty,  either  in  respedt  of  the 
breach  already  committed,  or  from  breaches  that  may  in  future 
happen,  the  better  course  is  to  waive  the  penalty,  and  proceed 
for  the  recovery  of  damages ;  in  which  case  damages  beyond  the 
penalty  may  be  recovered,  either  in  one  action,  or  in  successive 
actions  for  repeated  breaches  (1).  In  cases  of  this  nature  the 
plaintiff  has  his  election  to  bring  an  action  for  the  damages,  or 
debt  for  the  penalty ;  if  he  brings  debt  for  the  penalty  he  can- 
not aflerwards  resort  to  the  covenant,  but  if  he  bring  an  action 
for  damages  for  breach  of  the  contract,  he  may  recover  more 
than  the  penalty.  (2) 


(1)13  East,  343.   Hok,C.N,P.        (2)  Id. 
46.   Sed.  vide  1  Camp.  78. 
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With  respect  to  the  second  description  of  compensation,  that  Remedies  «t  law. 
^stipulated  damages^  it  is  sometimes  difficult  to  determine  what  Stijiubteddi- 
lias  been  the  precise  meaning  of  the  parties,  and  whether  the  sum 
named  in  the  contract  was  intended  by  them  as  a  penalty  op  as 
the  sum  really  to  be  paid  (1).  In  a  case  on  this  subject  (2)9  where 
in  an  agreement,  after  a  variety  of  stipulations  on  both  sides^ 
there  was  the  following  stipulation  :  ^^  And  lasdy>  it  was  thereby 
agreed  on,  by  and  between  the  said  parties,  that  either  of  them 
neglecting  to  perform  that  agreement  according  to  the  tenor  and 
"eflTect,  and  true  intent  and  meaning  thereof,  should  pay  to  the 
other  of  them  the  full  sum  of  ^200  of  lawful  money  of  Great 
Britain,  to  be  recovered  in  any  of  his  majesty's  courts  of  record 
at  Westminster ;"  and  the  question  for  the  decision  of  the  court 
was^  whether  upon  one  breach  of  this  stipulation  the  j6200 
was  to  be  considered  as  stipulated  damages,  or  as  a  penalty,  and 
the  court  held  that  it  must  be  considered  as  the  latter ;  and 
Mr.  Justice  Heath  said  it  is  very  difficult  to  lay  down  any 
generar principle  in  cases  of  this  kind ;  and  I  think  there  is  one 
which  may  be  safely  stated,  where  articles  contain  covenants  for 
the  performance  of  several  things,  and  then  one  large  sum  is  stated 
at  the  end  to  be  paid  upon  breach  of  performance,  that  must  be 
considered  as  a  penalty ;  but  where  it  is  agreed  that  if  a  party  do 
such  a  particular  thing,  such  a  sum  shall  be  paid  by  him,  there 
the  sum  stated  may  be  treated  as  liquidated  damages.  And 
Mr.  Justice  Chambre  stated,  as  another  rule,  that  where  pay- 
ment of  a  smaller  sum  was  secured  by  a  larger,  the  latter 
shall  always  be  considered  as  a  penalty.  So  if  a  party  agrees 
not  to  do  some  specified  act,  under  a  penalty  of  j^lOQ,  such 
sum  cannot  be  treated  as  liquidated  damages  (3)  The  effect 
of  inserting  stipulated  damages,  either  at  law  or  equity,  ap- 
pears to  be,  that  both  parties  must  abide  by  the  stipulation, 
and  the  prescribed  sum  must  always  be  given  (4).  It  in  general 
prevents  a  party  from  filing  a  bill  for  specific  performance,  unless 
to  prevent  the  execution  of  some  act  which  would  occasion  per- 
manent injury,  as  in  the  instance  of  ploughing  up  ancient 
meadows.  In  general,  however,  in  a  contract  for  purchase,  the 
inserting  a  proviso,  that  if  either  partfr  break  the  agreement  he 
shall  pay  a  sum  of  money  to  the  other,  will  only  be  considered 
in  the  nature  of  a  penalty,  and  consequentiy  a  specific  perform- 

T    I—       -  --       I  I     .  -  '  -I     •  Jl        ■ 

(1)  Ante,  390  &  post.  4th  vol.         (3)2Bos.&F.  340.  3Bos.&P. 

pagaS.  630.  13  East,  345.  IH.IHa.  227. 

C2)  2  Bos.  4c  P.  3461  (4)  Holt,  C.N.P.  46.    Newiand, 

313. ;  but  s«e  5  Taunt.  247. 
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Remedies  it  law.  ^^^  ^|i  y^  decreed  in  the  same  mannier  as  it  would  haye  been 

in  case  no  such  proviso  had  been  inserted,  and  though  the 
defendant  may  wish  to  forfeit  the  penalty,  yet  a  specific  per- 
formance will  be  decreed.  (1) 

dama'eif*'**''  With  respect  to  unliquidated  damages,  the  precise  amount  of 

which  can  only  be  ascertained  by  a  jury,  they  must  in  a  great 
measure  depend  upon  the  particular  drcumstances  of  each  case; 
we  shall  find  that  the  law  does  not  in  every  case  afford  complete 
redress,  but  proceeds  upon  a  general  rule  found  to  be  most  con- 
venient in  practice.  Thus,  if  A.  stipulate  to  pay  B,  j^l,000  on 
a  named  day,  and  in  the  faith  of  the  fulfilment  of  such  engage- 
ment B.  makes  engagement  to  pay  other  sums  to  his  creditors, 
and  in  consequence  of  the  nonperformance  of  his  contract  is 
arrested,  and  compelled  to  pay  costs,  he  cannot  recover  such 
costs  or  damages  from  A.  (2)  The  rule  seems  to  be,  that  only 
such  damages  shall  be  recoverable  as  are  naturally  incident  to 
the  nonperformance,  or  at  least  were  pointed  out  to  the  con- 
tracting party  at  the  time  the  contract  was  made,  as  the  certain 
result  of  his  breach  (S).  Thus,  if  A.  contract  to  deliver  goods,  and 
the  market  price  advances,  and  he  neglects  to  perform  his  con- 
tract, damages  may  be  recovered  equal  to  the  general  advanced 
price  of  the  commodity;  and  if  A.  were  informed  at  the  time  of 
the  contract,  that  B.  had  entered  into  some  sub-contract,  the 
execution  of  which  would  be  prevented  if  A.  failed  in  performing 
his  contract,  then,  if  the  purchaser  should  be  obliged  to  pay 
damages  to  the  party  with  whom  he  made  the  sub-contract,  such 
damages  would  be  recoverable  from  A. ;  and  in  an  action  for 
breach  of  a  warranty,  the  purchaser  may  recover  the  costs  of  an 
action  against  him  upon  a  sub-warranty  (4).  This  rule  as  to  the 
allowance  of  damages  proceeds  upon  the  difficulty  that  would 
arise  in  the  investigation  of  possible  profits  or  losses,  which  might 
incidently  happen  on  the  nonperformance  of  a  contract. 


Of  trrest.  We  have  now  to  consider  the  cases,  where  a  party  nuiy  be 

arrested  in  an  action,  and  where  proceedings  against  the  con- 
tracting party,  on  the  ground  that  he  is  about  to  become  fugitive, 
or  a  Jbreign  attachment^  can  be  supported ;  and  first,  with  respect 

(l)Atk.  371.     lStra.533.  (3)  7  Taunt.   153.     2  Marsh. 

(2)  Lovelass,  235.  Lex.  Merc.  431.    5  Taunt.  247.    Holt,  C.NJP. 

461.  Posth.  Ab.  65.  12  T.  R.  52.  43.    3  B.  &  P.  351. 

2  Camp,  445.  (4)  Id.  ibid. 
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to  arrest.  In  most  foreign  countries,  tbe  cases  in  which  an  arrest  Remedies  at  law. 
on  mesne  process  in  the  commencement  of  an  action,  are  much  Aireat. 
more  limited  than  in  this.  In  France  no  arrest  was  allowed, 
except  in  the  case  of  a  bill  of  exchange,  or  other  express  con- 
tract to  pay  a  sum  certain,  and  when  by  the  terms  of  the  con- 
tract the  party  had  so  far  admitted  a  sum  to  be  payable  as  to 
raise  a  presumption  that  it  was  scarcely  disputable.  In  our 
country  the  law  of  arrest  has  undergone  a  singular  change; 
formerly  a,party  was  only  liable  to  arrest  where  he  had  been 
gnil^  of  some  trespass  or  tort,  and  no  arrest  was  allowed  in  an 
action  for  a  debt ;  but  now  an  arrest  is  not  allowed  in  goieral, 
unless  the  action  be  for  a  debt ;  and  a  creditor  cannot  arrest  his 
debtor,  unless  the  debt  amount  to  j815  or  upwards,  (or  on  a  bill 
or  note  for  <3^10),  and  an  affidavit  of  the  existence  of  it  be 
made  before  the  issuing  of  the  process  (1).  It  would  be  imprac- 
ticable in  a  treatise  of  this  nature,  to  enquire  into  the  whole  doc- 
trine of  arrests ;  it  may  suffice  to  observe,  that  the  object  is  either 
to  imprison  the  party  till  judgment  has  been  obtained,  and  he  can 
be  charged  in  execution,  or  in  case  he  can  find  bail,  to  obtain 
the  security  of  two  persons  who  stipulate  to  pay  the  sum  that 
shall  be  adjudged  to  be  due  from  him^  or  render  his  body  in 
pursuance  of  a  writ  of  capias  ad  satisfaciendum,  or  that  the  bail 
will  pay  the  debt  and  costs. 

There  is  a  custom  in  the  city  of  lK)ndon,  by  which  security  ^j^^^^^ 
in  the  nature  of  bail  may  be  obtained  by  a  creditor  for  a  debt  beuer  security. 
not  yet  due,  by  his  swearing  that  bis  debtor  is  about  to  become 
fugitive,  and  procuring  four  other  persons  to  swear  to  the  same 
effect,  upon  which  the  debtor  will  be  compelled  to  give  security 
to  pay  the  debt  when  it  becomes  due.  This  custom  is  peculiar 
to  the  cities  of  London  and  Exeter  (2) ;  it  is  purely  of  a  local  • 

nature,  and  does  not  authorize  a  person,  as  it  has  been  some* 
times  supposed,  in  arresting  a  party  by  process  out  of  tbe  courts 
at  Westminster  before  the  debt  is  actually  due.  Where  a  party 
has  purchased  goods  on  credit  which  has  not  elapsed,  and  has 
been  guilty  of  fraud,  there  may  be  cases  in  which  an  arrest  may 
be  justifiable  and  legal  before  the  expiration  of  the  stipulated 
credit;  but  in  general,  unless  a  clear  case  of  fraud  can  be  proved, 
it  would  be  illegal  to  proceed  before  the  expiration  of  the  credit^ 

(n  51  G.  3.  c.  124.  8.  1.  12  (2)  See  Emmcrson's  Practice 
Geo.  1 .  c.  29.  5  Geo.  2.  c.  27.  of  the  Mayor's  Court,  62.  6  T.  R. 
21  Geo.  2.  c.  3.  19  Geo.  3.  c.  70.     760.     3  Stra.  993.     Lord  Raym. 
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lUmediet  at  Uw.  mnj  would  probably  subject  the  party  to  an  indictment  for  per- 
jury, or  to  an  action  for  a  malicious  arrest  ( 1 ) .  But  this  prema* 
ture  proceeding  is  no  ground  of  nonsuit  in  proceedings  by  bill, 
provided  the  credit  elapsed  before  the  title  of  the  declaraticnK 
In  cases,  therefore^  where  a  trader  is  manifestly  insolvent,  and 
he  has  committed  an  act  of  bankruptcy,  and  is  likely  to  squander 
his  property  before  the  credit  has  elapsed,  the  only  course  of 
proceeding  that  is  strictly  regular  is  to  strike  a  docquet  against 
him,  and  make  him  a  bankrupt.  (2) 


ntBt.  (-3) 


The  custom  o(  foreign  attachment  in  the  mayor's  or  sheriff** 
court  of  London  and  Exeter  (4),  and  some  other  places,  has 
also  been  considered  in  the  nature  of  bail  to  compel  the  i^pear- 
ance  of  a  debtor  (5) ;  it  is  however  in  practice  a  more  expe- 
ditious and  efficacious  proceeding  than  an  ordinary  action.  By 
this  custom,  if  B*  be  indebted  to  A.,  and  C.  to  B.,  A.  may 
attach  in  the  hands  of  C.  the  debt  he  owes  to  B. ;  so  that  unless 
B.  finds  bail  to  answer  A.'s  claim,  A.  may  obtain  from  C.  the 
amount  of  the  debt  due  to  B.,  and  C.  will  thereby  be  discharged 
from  liability  to  B.  (6).  And,  as  if  there  be  no  opposition  the 
attachment  may  be  completed  in  a  very  few  days  in  the  mayor's 
court,  this  proceeding  is  exceedingly  advantageous,  especially 
against  foreigners  (?)•  The  custom  has  been  certified  to  be, 
^*  that  if  A.  affirm  a  plaint  in  the  court  of  the  mayor  or  the 
sheriff  of  London  against  B.,  and  it  be  returned  nihUy  and 
thereupon  A.  suggests  that  C,  a  person  within  the  city  (8), 
is  a  debtor  to  B.9  C.  shall  be  warned,  and  if  he  does  not  deny 
himself  to  be  indebted  to  B.,  the  debt  shall  be  attached  in  his 
hands  (9)*"  It  is  necessary  that  the  third  person,  or  garnishee, 
should  be  within  the  city  (10) ;  but  though  it  has  been  supposed 
otherwise  (11),  it  is  not  necessary  that  the  original  debt  should 


(1)  1  Esp.  Rep.  430.  4£a8t.  95. 

(2)  4  Bast,  95. 

(3)  As  to  foreign  attachment  in 
general,  and  course  of  proceeding, 
see  Cora.  Dtg.  Attachment,D.  Bac. 
Ab.  Hen.  Bla.  1  Saund.  67.  n.  1. 
3  East,  367.  Jacob,  Die.  tit.  At- 
tachment. 

(4)  1  Leon.  32).  Com.  Dig. 
Attachment,  A. 

(5)  1  Saund.  67.  n.I. 

(6)  ITaunt.  &Bing.  491. 

(7)  Com.  Dig.  Attachment,  A. 
.  (8)  2  H.  B.  362. 


(9)  22  Ed.  4.  30.  b.  1  Rol.  Ab. 
554.  pi.  4.  Godb.400.  1  Saund.  67. 
n.I.     Com.  Dig.  Attachment,  A. 

(10)  Com.  Dig.  Attachment,  D. 
2  Hen,  Bla.  362.  2  Chitty*s  Rep. 
438. 

(11)  1  Saund.  6^7.  n.  ].  Com. 
Dig.  Attachment,  D.  In  a  pro* 
ceeding  abroad,  in  the  nature  of 
a  foreign  attachment,  if  the  de- 
fendant were  absent,  and  left  no 
authorized  agent  to  appear  for  him» 
the  proceeaing  would  be  roid» 
9  East.  1 92« 
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have  arisen  within  the  jurisdiction,  or  that  the  defendant  residing  Remedies  at  law. 
within  it  be  actually  summoned  (I),  for  if  the  latter  were  p^*p»«^»*- 
necessaxy,  the  principal  utility  of  this  custom  against  foreigners 
would  be  defeated;  and  therefore^  as  in  proceeding  by  two 
ytmts  o(  scire  Jhcias,  on  a  judgment  or  against  bail,  the  suppo- 
sition of  an  actual  summons  is  mere  fiction,  but  still  the  record 
of  the  proceedings  must  regularly  suppose  the  summons  on 
the  defendant^  and  his  default,  or  they  will  be  irregular.  (2) 

A  foreigner,  as  well  as  a  subject,  may  adopt  this  proceed- 
ing (3);  and  the  plaint  may  be  against  an  executor  or  admmi- 
strator  for  a  simple  contract  debt  (4) ;  and  the  circumstance  of 
the  plaintiff  having  an  action  depending  in  a  superior  court  for 
the  same  debt,  constitutes  no  objection  to  the  proceeding  (5) ; 
but  if  there  be  an  action  depending  against  the  garnishee  for 
the  recovery  of  the  debt  due  from  him,  it  cannot  be  attached  (6) ; 
and  money  awarded  under  a  rule  of  court,  or  directed  to  be  paid 
by  the  allocatur  of  the  master  of  the  court  of  king's  bench^  is 
governed  by  the  same  rule  (?)•  An  attachment  cannot  be  made 
for  a  debt  not  completely  due  (8) ;  and  it  is  at  least  doubtful, 
whether  a  party  can  attach  money  in  the  hands  of  himself  and 
partner  (9).  As  to  the  debt  or  property  which  may  be  attached 
in  the  hands  of  the  third  person  or  guarantee,  any  debt  due 
from  him  to  the  defendant,  and  money  or  goods,  jewels,  chests, 
and  boxes  locked,  bonds,  bills  of  exchange,  and  choses  in  action, 
whether  due  or  not,  may  be  attached  (10) ;  but  not  trust-money 
in  the  hands  of  the  garnishee,  or  for  proceeds  of  goods  held  in 
trust  for  a  third  person  (11),  nor  money  which  the  garnishee 
has  engaged  to  pay  over  to  another  person  (12) ;  and  one  mode 
of  trying  whether  an  attachment  would  be  valid  is  to  put  this 
question,-— could  the  defendant,  in  the  mayor's  court,  have 
brought  an  action  against  the  garnishee  for  the  property  at- 

(1)  5  Taunt-  228.    1  Marsh,  33.         (7)  4  T.  R.  312. 

S.  C.  3  East,  367.  2  Chitty,  Rep.  (8)  Cro.  EHz.  ]  84-  713.  3  Leo. 

438.  236.     Lutw.  984.      1  Rol.  553. 

(2)  1  Saund.  67.  n.  1.  Jones,  406.     Com.  Dig.  Attach- 

(3)  Dyer,  196.   Lut.984.  Com.  raent,  D. ;  but  see  id. 

Dig.  Attachment,  B.  (9)  4  B.  &  A.  646.     1  Brownl. 

(4)  1  Rol.  105.  Com.  Dig.     &G.60.    Com.  Dig.  AtUchment, 
Attachment,  599.  C. 

(5)  Cro.  Eliz.  593.  Com.  Dig.         (10)  Com.  Dig.  Attachment,  C. 
Attachment,  B.  (11)  Com.  Dig.  Attachment,  D. 

(6)  1  Rol.  552.  b.  45*      Cro.     1  Marsh.  226.    5  Taimt.  558. 
Eliz.  101;  157.  3  Leo.  210.  Com.        (12)  4  Campb.  177. 

Dig.  Attachment^  D. 
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lUnadiiiatlaw.  tached?  for  if  not,  then  the  attachment  could  not  be  ami* 
F<micn  tttich-    able  ( 1 )  •  An  invalid  attachment  cannot  oonstitate  a  defence  to  an 

action  apunst  the  garnishee  by  the  par^  legally  entitled  to  the 
proper^,  so  that  a  garnishee^  who  is  in  the  nature  of  a  stake- 
holder,  should,  in  some  cases,  file  a  bill  of  interpleader,  when 
he  is  proceeded  against  by  foreign  attachment,  and  also  bgr 
action.  (2) 

The  course  of  proceeding  is  more  expeditious  and  less  ex- 
pensive in  the  mayor's  court  than  in  the  sheriff's  (3).  The 
pkuntiff  is  perscmally  to  swear  to  the  debt  for  which  he  would 
issue  the  attachment,  and  not  by  attorney  (4).  The  plaintiff 
finds  common  pledges  to  prosecute  hu  plaint,  and  thereupon 
process  issues  by  a  summons,  directed  to  the  serjeant  at  mace, 
to  summon  the  defendant,  and  it  is  returned  that  the  defendant 
has  nothing  whereby  he  can  be  summoned;  thereupon  a  sug- 
gestion is  entered,  that  C.  is  indebted  to  the  defendant  \  a  preoqpt 
goes  to  the  serjeant  to  attach  the  money  in  the  hands  of  C, 
and  after  four  defenlts  by  the  defendant,  a  scire  facias  issues 
against  C,  and  if  he  acknowledges  the  debt,  or  suflfers  judgment 
against  him  by  default,  as  is  most  usual,  and  the  plaintiff  finds^ 
real  pledges  to  return  the  money  or  goods  attached  in  case  the 
defendant  should  disprove  the  original  debt  within  a  year  and  a 
day,  the  plaintiff  has  judgment  and  execution  for  the  money  in 
the  hands  of  C,  and  shall  acknowledge  satisfection  for  it  upon 
the  record  (5) .  If  there  be  judgment  for  recovering  against  the 
garnishee,  but  no  execut}on>  the  plaintiff  may  afterwards  sue 
his  debtor,  and  he  shall  sue  the  garnishee  (6) ;  and  as  the  gar- 
nishee  is  not  obliged  to  pay  the  plaintiff  before  execution  issued, 
a  payment  before  will  not  be  deemed  compulsory,  [or  dq>rive 
the  defimdant  of  the  right  to  sue  the  garnishee;  and  a  mere 
transfer  in  books  is  not  a  valid  payment.  (7) 


(1)  5  Taunt.  558.  I  Marsh. 
232 

(2)  5  Taunt.  558.  1  Marsh. 
226. 

(3)  Com.  Dig.  Attachment,  A. 
\  Saund.  67.  n.  1. 

(4)  Lutw.  985.  Jones,  406. 
)  Rol.  554. 1. 10.  Com.  Dig.  At- 
tachment, A. ;  but  the  custom  to 
swearneed  not  be  pleaded.  5Taunt. 
234.,  where  see  form  of  a  plea. 


(5)  Com.  Dig.  Attachment,  A. 
Lutw.  980.  985.  See  the  other 
proceeding,  in  case  the  garnishee 
disputes  the  debt*  and  where  the 
defendant  appears  before  or  after 
execution  against  the  ganiisheei^ 
Com.  Dig.  Attachment,  £.,  &c. 

(6)  1  Rol.  555. 1.5. 

(7)  4  Moore,  172.  I  Brod.  & 
B. 494. 
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Any  penon  may  put  in  a  daim  to  tbe  goods  attached,  by  RaoMdietatiaw. 
filing  what  is  termed  a  bUl  of  proofs  the  plaintiff  in  the  action  ^^^^  """^ 
then  prays  in  what  manner  the  party  claiming  the  goods  has  a 
Tight  to  claim  them,  and  thereupon  a  statement  of  the  claim  or 
probation  is  filed,  and  the  claim  proceeds  to  issue  and  is  tried, 
the  proceedings  in  the  original  action  bong  in  the  meantime 
stayed.  But  where  the  attachment  is  clearly  not  sustainable,  a 
bill  of  proof  is  not  necessary  (1);  but  where  there  is  the  least 
doubt,  or  any  apprehension  of  collusion  between  the  plaintiff 
and  the  garnishee  this  course  of  proceeding  is  ez] 


With  respect  to  the  forms  and  efiect  of  the  different  remedies  Fom  oT  other 
to  enforce  payment  of  a  debt,  or  performance  of  a  contract,  it  ^*'"^*** 
would  be  impossible  here  to  enter  into  a  nice  discussion  of  the 
points  of  pleading.  We  will  only  consider  a  few  leading  rules 
and  principles. — ^At  a  very  early  period  of  our  history,  appro- 
priate forms  of  acdon  were  framed  by  the  officers  of  the  courts, 
and  most  of  these  are  collected  in  regisirum  breviunif  and  were 
termed  brexnajbrmaia.  At  common  law  also,  when  no  form  could 
be  found  in  the  raster  adapted  to  the  nature  of  the  plaintiff's 
case^  yet  he  was  at  liberty  to  bring  a  special  action  on  his  own 
case,  and  writs  were  framed  accordingly,  which  were  termed 
magisiralia  (2) ;  but  as  the  officers  of  the  court  were  found  re- 
luctant in  new  cases,  to  firame  the  proper  remedy,  the  legis- 
lature thought  fit  to  enforce  the  common  law,  and  it  was  enacted 
fay  statute  Westminster,  13  Edw.  1.  stat.  1.  c.  24.,  that  if  it  shall 
fortune  in  the  chancery  that  in  one  case  a  writ  is  found,  and  in 
the  like  case,  falling  under  like  law,  and  requiring  like  remedy, 
is  found  none,  the  clerks  of  the  chancery  shall  agree  in  making 
the  writ,  or  adjourn  the  plaintiff  until  the  next  parliament,  and 
that  the  case  be  written  in  which  they  cannot  agree ;  and  that 
they  shall  refer  such  cases  until  the  next  parliament,  and  by  con- 
sent of  men  learned  in  the  law,  a  writ  shall  be  made,  lest  it 
might  happen  afier  that  the  court  should  long  time  fail  to  minister 
justice  to  the  complainants.  To  this  statute  the  great  encourage- 
ment and  frequency  of  actions  on  the  case  is  attributed.     It  has. 


(1)  i  Marsh.  Rep.  233.  (2)  8  Co.  47.  h.  48.  a.    2  Bla. 

Rep.  1113.     3  Woodeson,  1 68. 
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however,  been  obs^ved,  that  it  by  no  means  follows,  that  be* 
cause  in  case  unprovided  for  by  the  register^  the  statute  of 
Westminster  2.  directs  an  action  on  the  case  to  be  framed,  that 
such  action  did  not  subsist  at  common  law  (1).  When  the  pre- 
scribed form  of  action  is  to  be  found  in  the  register,  the  pro- 
ceedings should  not  materially  vary  irom  it  (2),  unless  in  those 
cases  where  another  form  of  action  has  long  been  sanctioned  by 
usage  (3) ;  for  the  courts  have  considered  it  of  the  greatest  im- 
portance to  observe  the  boundaries  of  the  different  actions, 
not  only  in  respect  of  their  being  logically  framed,  and  best 
adapted  to  the  nature  of  each  particular  case,  but  also  in 
order  that  causes  may  not  be  brought  into  court  confiisedly  and 
unmethodically,  and  that  the  record  may  at  once  clearly  ascer- 
tain the  matter  in  dispute ;  a  regulation  which,  since  the  different 
legislative  provisions  respecting  costs,  the  right  to  which  varies 
in  different  forms  of  action,  has  become  of  still  greater  im- 
portance. 

The  actions  for  the  breaches  of  contract  are  assumpsit,  debt, 
covenant,  and  sometimes  detinue.  Assumpsit  is  so  called  from 
the  word  assumpsit^  which,  when  the  pleadings  were  in  Latin, 
was  always  inserted  in  the  declaration  as  descriptive  of  the 
defendant's  undertaking.  It  is  the  peculiar  remedy  for  the 
breach  of  a  contract  where  the  damages  are  unliquidated, 
when  such  contract  was  not  under  seal.  It  lies,  however,  to 
recover  money  due  on  simple  contract ;  but  in  no  case  can  it  be 
supported  on  a  deed.  The  action  of  debt  is  so  called,  because 
it  is  in  legal  consideration  for  the  recovery  of  a  debt  eo  nomine 
and  in  numero^  and  the  damages  are  in  general  awarded  for  the 
detention  of  the  debt ;  yet,  in  most  instances,  they  are  merely 
nominal,  and  are  not,  as  in  assumpsit  and  covenant,  the  principal 
object  of  the  suit ;  and  though  this  distinction  may  now  be  con- 
sidered as  merely  technical,  where  the  contract  on  which  the 
action  is  founded  is  for  the  payment  of  money,  yet  in  many  in- 
stances we  shall  find  it  material  to  be  attended  to  (4).  Debt  is 
a  more  extensive  remedy  for  the  recovery  of  money  than  as- 
sumpsit or  covenant,  for  it  lies  to  recover  money  due  upon  I^gal 

(1)  2Bla.Rep.  1113.  (4)  1  Hen.  Bla.  350.    Cowp. 

(2)  Bac.  Ab.  Abatement.  588. 

(3)  4  Co.  94.     3Woodes.  169. 
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liabilities  (I),  or  upon  tdmple  contracts,  express  or  implied  (f), 
whether  verbal  or  written,  and  upon  contracts  under  seal  or 
upon  record,  and  on  statutes  by  a  party  grieved  or  by  a  common 
informer,  whenever  the  demand  is  for  a  sum  certain,  or  is  ca** 
pable  of  being  readily  reduced  to  a  certainty  (3) ;  as  on  a  con* 
tract  to  pay  so  much  per  load  for  wood,  the  quantity  of  which 
was  not  then  ascertained ;  or  on  a  quantum  meruit  for  work,  or 
to  pay  a  proportion  of  the  costs  of  a  suit  expected  to  be  in- 
curred (4),  or  to  recover  the  treble  value  of  tithes  not  set  out 
according  to  the  statute.  But  it  is  not  sustainable  when  the 
demand  is  rather  for  unliquidated  damages  than  for  money  (5), 
unless  the  performance  of  the  contract  were  secured  by  a  pe- 
nalty, in  which  case  debt  may  be  supported  fot  the  penalty,  and 
the  real  demand  is  to  be  ascertained  according  to  the  provisions 
of  the  8  &  9  Will.  3.  c.  1 1.  The  action  of  covenant  is  so  called 
from  its  being  the  remedy  for  the  breach  of  a  covenant;  it  lies 
only  where  the  contract  is  under  seal,  where  the  damages  are 
unliquidated,  and  depend  in  amount  on  the  opinion  of  the  jury, 
in  which  case,  we  have  seen,  neither  debt  nor^  assumpsit  can 
be  supported.  Detinue,  as  already  observed,  lies  upon  a  con- 
tract for  not  delivering  a  specific  chattel  in  pursuance  of  a  bail- 
ment or  other  contract,  when  the  property  therein  is  vested  in 
the  plaintiff.  But  unless  the  property  be  so  vested,  assumpsit 
or  debt  in  the  detinet  is  the  only  remedy  for  the  non-delivery 
of  the  goods  sold* 

In  cases  where  the  plaintiff  has  an  election  of  several  reme- 
dies, much  consideration  and  judgment  is  frequently  required 
in  the  choice,  and  many  cases  occur  in  which,  by  the  judicious 
choice  of  one  in  preference  to  another,  a  remedy  may  be  per- 
fected which  would  otherwise  be  futile.  There  are  no  less  than 
ten  leading  points  to  be  kept  in  view  in  the  election  of  the  several 
remedies  for  the  same  injury,  besides  several  subordinate  mat- 
ters. It  would  be  considered  tedious  to  enumerate  them  all ; 
we  will  only  mention  one  as  fully  establishing  the  importance 
of  a  judicious  choice.  Thus,  where  money  is  due  on  a  mort- 
gage deed,  if  the  plaintiff  declare  in  covenant  for  the  non-pay- 

(1)  Hob.  206-  (4)  3  Lev.  429. 

(2)  Id.  (5)  Lord  Ray.  1040.    2  Saund. 

(3)  Bull,  N.  P.  167,  52.  b. 
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ment,  he  will  not  be  entitled  to  bail  in  error,  in  case  the 
defendant  sufiers  judgment  by  defanlt ;  whereas  by  declaring  a 
debt  upon  the  coyenant^  the  defendant,  in  a  similar  sitaation, 
must  put  in  bail,  or  the  writ  or  error  will  be  a  nullity ;  and  as 
bail  in  error  are  absolutely  liable  for  the  ulUmate  payment  of 
the  money,  this  may  be  of  the  utmost  importance  in  the  sue* 
of  the  suit 


Ch,15.]  (     637     ) 


CHAP.  XV. 
Of  Arbitrations  and  Awards.  (1) 

^NOTHER  mode  of  obtaining  redress  for  an  infringement  of 
a  contract,  is  by  referring  the  matter  in  dispute  to  the  deci- 
sion of  a  third  person,  who  pronounces  his  award  or  judgment 
thereon.  Spmetimes  it  is  referred  to  two  or  more  persons; 
and  if  they  do  not  agree,  it  is  usual  to  add,  that  another  person 
be  called  in  as  umpire,  to  whose  sole  judgment  it  is  then  re- 
ferred. By  the  award  the  question  is  as  fully  determined,  and  the 
right  transferred  or  settled,  as  it  could  have  been  by  the  agree- 
ment of  the  parties,  or  the  judgment  of  a  court  of  justice  (2) ;  and 
even  with  respect  to  the  title  to  land,  an  award  is  conclusive  evi- 
debce  against  the  parties  andall  representing  them  (3).  This  mode 
of  settling  a  dispute  is  now  become  very  frequent  in  practice. 
In  adjusting  long  and  intricate  accounts,  or  questions  respect- 
ing several  breaches  of  covenant, — in  settling  differences  between 
partners,  principals  and  agents,  and  relations, — in  cases  not  fit  to 
be  exposed  to  public  discussion,  or  where  all  the  witnesses  cannot 
conveniently  be  produced  at  one  time,  a  reference  to  arbitration 
is  perhaps  the  best  tribunal  to  which  parties  can  appeal; 
and  in  such  cases  it  is  expedient  to  refer  in  the  first  instance, 
in  order  to  save  the  costs  of  an  action  and  trial,  which  will  in  all 
probability  ultimately  terminate  in  a  reference ;  and  a  peculiar 
advantage  attends  this  mode  of  obtaining  redress,  that  the  parties 
themselves,  who  are  interested  in  the  event  of  the  award,  may. 
by  the  consent  of  the  parties  be  examined  in  evidence.  But 
where  a  questionable  point  of  law  may  arise,  or  the  matter  is 
readily  capable  of  investigation  in  a  court  of  justice,  or  where 
the  character  of  witnesses  may  render  a  cross-examination  before 
a  jury  essential  for  eliciting  the  truth,  the  trial  of  an  action  is 
most  desirable. 


(1)  Cora.     Dig.    Arbitrament.        (2)  SEastRep.lS.  BrownUS. 

SecTidd.  Prac.  7  ed.  851  &  877.  1  Freem.  410.    3  Bla.  Cora.  1 6. 
Caldwell  on  Arbitrations.  Kyd  on         (3)  3  East  Rep.  15. 
Awards. 
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Ofthesubmis.        The  act  by  wliich  the  parties  bind  themselves  to  refer  any 

matter  in  dbpute  between  them  to  some  third  person  is  denomi- 
nated the  submission.  This  submission  may  be  simply  by  the  act 
of  the  partiesi  or  through  the  medium  of  a  court  of  law  or  equity  ; 
and  in  some  cases  the  legislature  compels  disputes  to  be  referred  to 
arbitration  (2).  In  the  former  case  the  submission  maybe  byparol^ 
by  written  agreement  not  under  seal,  by  indenture  (S)  with  mutual 
covenants  to  abide  by  the  decbion  of  the  arbitrators,  by  deed 
poll  or  by  bond  (4)  reciprocally  given  by  the  parties  in  a  certain 
penalty,  on  condition  to  be  void  on  performance  of  the  award ; 
y  but  such  bonds  may  be  given  to  a  third  person,  or  even  to  the  ar- 
bitrator himself,  and  they  may  also  be  given  by  any  other  persons 
properly  authorized  on  behalf  of  the  parties,  who  will  in  such 
case  incur  the  penalties  of  the  bonds  if  the  parties  do  not  per- 
form the  award  (5).  It  need  not  appear  on  the  face  of  each 
bond  how  many  parties  there  are  to  the  submission.  (6)  If  the 
submission  be  improperly  obtained  it  will  not  be  binding.'(7) 

Previous  to  the  reign  of  Charles  the  second,  awards  were 
generally  made  on  submissions  by  the  acts  of  the  parties  only ; 
but  mercantile  transactions  becoming  frequently  the  subject  of 
discussion  in  our  courts,  the  practice  became  general,  about  the 
latter  end  of  the  reign  of  the  above  king,  of  referring  matters  to 
arbitration  by  consent  of  the  parties  under  a  rule  of  court,  or 
judge's  order  before  the  trial,  or  by  order  of  nisi  prius  at  the  trial ; 
the  utility  of  which  was  so  generally  experienced,  that  this 
practice  became  a  legislative  provision,  and  the  privilege  of  it 
extended  to  submissions  where  no  action  had  been  brought  (8). 
By  the  9  Sc  10  Will.  S.  c.  15.,  all  merchants  and  traders,  and 
others,  desirous  to  end  by  arbitration  any  controversy,  suit,  or 


(1)  Com.  Dig.  Arbitrament  D.  36  Hen.  6.  8.  22  £.  4. 25  a.  Comb. 

(2)  As  to  commissioners  under  100.  Machel'sCase,  King's  Rep. 
enclosure  acts.  By  the  39  &  40  G.3.  C.  B. ;  but  it  should  seem  by  the 
c.  106.  for  preventing  unlawful  last  case  that  a  submission  by  A, 
combinations  of  workmen,  magis-  for  B«  cannot  be  made  a  rule  of 
trates  are  empowered  to  act  as  ar-  court. 

bitrators  in  adjusting  difference  re-  (6)  Cro.  Car.  433. 

lative  to    wages,  &c. ;  so  under  (7)  See  ante  2  Chitty's  Reps. 

the  friendly  society  acte.  39.  As  to  the  method  of  taking 

(3)  2  Mod.  73.  advantage  of  a  defect  in  a  subrois- 

(4)  As  to  the  stamp,  see  2  Chitty  sion^  see  id.  &  3  Taunt.  378.  432. 
40.   .  11  East  188.    4  Camp.  163,4; 

(5)  See  Montefiore,  tit.  Award.  (8)  See  2  Burr.  70 J. 
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quarreli  for  which  there  is  no  other  remedy  but  by  personal  action 
or  suit  in  equityi  may  agree,  that  their  stdnnission  of  their  suit 
to  the  award  or  wnpiragc  of  any  person  or  persons,  should  be 
made  a  rule  of  any  of  his  majesty's  courts  of  record^  and  to  in- 
sert such  their  agreement  in  their  submissioUi  or  the  condition 
of  the  bond  or  promise  whereby  they  oblige  themselves  respect- 
ively ;  which  agreement  being  so  made  and  inserted,  may  on 
producing  affidavit  thereof  made  by  the  witnesses  thereunto,  or 
any  one  of  tbem^  in  the  court  of  which  the  same  is  agreed  to  be 
made  a  rule,  and  on  reading  and  filing  the  said  affidavit  in 
court,  be  entered  of  record  in  such  court,  and  a  rule  shall  be 
thereupon  made  by  the  said  court  that  the  parties  shall  submit 
to  and  finally  be  concluded  by  the  arbitration  or  umpirage 
which  shall  be  made  concerning  them  by  the  arbitrators  or 
umpire,  pursuant  to  such  submission ;  and  in  case  of  disobe- 
dience to  such  arbitration  or  umpirage,  the  party  neglecting  or 
refusing  shall  be  subject  to  all  the  penalties  of  contemning  a 
rule  of  court    This  statute  does  not  alter  the  common  law.  (1) 

Under  this  statute  the  courts  have  no  authority  to  make  a 
parol  submission  to  an  award  a  rule  of  court  (2),  though  a 
parol  award  in  pursuance  of  a  written  submission  may  be  en- 
forced (3).  It  should  appear  upon  the  instrument  by  which  the 
submission  is  made,  that  the  parties  consent  to  make  the  submis- 
sion a  rule  of  court,  though  such  consent  need  not  be  ex- 
pressly stated  .on  the  face  of  the  submission  (4).  But  the 
courts  have  jurisdiction  under  this  statute,  though  the  sub- 
mission bond  were  to  make  the  award  instead  of  the  submis- 
sion a  rule  of  court  (5).  In  order  to  make  the  submission  a 
rule  of  court,  there  must  be  an  affidavit  of  the  agreement  to 
refer ;  and  in  case  of  unwillingness  on  the  part  of  the  witness  to 
make  such  affidavit,  the  court  will  compel  him  to  do  so  (6).  It 
is  not  necessary  that  the  submission  should  be  made  a  rule  of 
court  before  the  arbitrators  commence  their  investigation  of  the 
dispute;  this  may  be  done  even  after  the  award  has  been  made  (?)• 
A  submission  maybe  made  a  rule  of  court  in  vacation (8),  and 

(1 )  See  2  Ves.  jun.  453.  &  P.  444.     8  T.  R.  139. 

(2)  7T,Il-l.  (6)  1  Stra.  U     10  Mod.  332. 

(3)  Barnes,  54.  S.C.    BarDeM,58. 

(4)  Lord  Raym.  674.   Barnes,  (7)  6  Vea.  10.    5  Maddox,  74. 
55.  (8)  5B.  &  A.  217. 

(5)  3  East  503. ;  and  see  2  Bos. 
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an  order  of  nisi  prius  may  be  made  a  rule  of  court  after  nodoe 
of  revocation  of  the  arbitrators  anthori^  (1) ;  and  a  judge's  order 
referring  to  arbitration  is  not  revoked  by  a  revocation  of  the 
submission  (2);  and  where  a  cause  was  referred  by  order  ct  mai 
priusy  and  the  plaintifF  became  bankrupt  after  the  reference^  but 
before  the  making  of  the  award,  it  was  held  to  be  no  revocation 
of  the  submission  (3).    The  submission  needs  not  be  made  a 
rule  of  the  same  court  in  which  the  action  was  brought,  unless 
there  be  an  agreement  to  that  eflfect  (4).  And  a  general  refisrence 
to  arbitration  by  parties  in  a  suit  depending  in  chancery  may  be 
made  a  rule  of  a  court  of  law  (5) ;  iud  it  seems,  that  under  the 
statute  of  William^  a  submission  to  a  reference  may  be  made  an 
order  of  a  court  of  equi^  (6) ;  and  the  court  of  chancery  will 
compel,  by  attachment,  the  performance  of  an  award  made  in 
pursuance  of  such  a  submission.  (7) 

P^tij»totha  Every  person  capable  of  making  a  disposicton  of  his  pro- 

^  ^      pertj,  or  a  release  of  his  right,  may  make  a  submission  to  an 

award  (8);  persons  therefore  who  are  under  either  a  natural  or 
civil  incapacity  of  contracting,  are  alone  excluded.  A  married 
woman  therefore  cannot  be  a  party  to  a  submissiim,  but  the 
husband  may  submit  for  himself  and  his  wife,  and  thereby  bind 
himself  (9) ;  and  a  guardian  may  submit  for  an  in&nt,  and  \AdA 
himself,  that  he  shall  perform  the  award  (10).  There  are  cases, 
however,  in  which  the  wife  must  be  a  party  tO:  the  submis- 
sion. A  feme  covert  or  sole  trader  by  the  custdm  of  London, 
may  submit  a  matter  to  arbitration  (11),  and  she  may  do  so  if  the 
husband  be  civilly  dead  (12).  Executors  and  administrators 
may  make  any  controversies  arising  out  of  their  respective 
situations  the  subject  of  a  reference  (IS).  If  an  executor  or 
administrator  submit  a  matter  in  dispute  between  himsdf  and 
another,  in  right  of  his  testator  or  intestate,  this  will  be  at  his 
own  peril,  for  if  the  arbitrator  do  not  give  him  the  same  mea* 
'  sure  of  justice  as  he  is  entitled  to  by  law^  he  must  account  for  the 

(1)1  Chitty's  Rep.  200.  (8)  Com.  Dig.Arbitrament«  £>.£. 

(2)  2Chitty,  202,3.  as  to  the  parties. 

(3)  4  B.  &  A.  250.  (9)  Sti.  351.  ^  Ves.  846. 

(4)  1  Anst.  273.  (10)  Comb.  318.    Latch.  207. 

(5)  14  Ves.  265.  (1 1)  2  B.  &  H.  93. 

(6)  3  P.  Wins.  362.  Com.  Dig.        (12)  2  Vera.  104.     1  T.  R.  5. 
Chancenr,  2  K.  2. ;  sed  vide  Tidd,    Co.  Litt.  133.  a. 

7ed.  853.  (13)  Stra,   1144.    1  T.  R.691. 

(7)  2  Vera,  444.  5T.R,  6. 
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deficiency  to  the  persons  interested  in  the  eflects  (1).  Trustees  Pmiettotub* 
may  submit  matters  to  arbitration  (2))  and  assignees  of  a  bank*  ""'^^* 
rupt  may  submit  to  arbitration  any  matters  in  dispute,  provided 
they  pursue  the  directions  of  the  5  Geo.  2.  c.  SO.  s.  5.  (3)  An 
authorized  agent  may  submit  matters  to  arbitratioui  and  bind 
his  principal  (4).  So  one  of  many  partners  may  submit  for  the 
rest.  (5) 

Any  dispute  concerning  personal  property,  even  a  debt  oft  a  8object-«att«r 
specialty,  though  certain,  may  be  submitted  to  arbitration  (6);  ^^^^'^^ 
and  all  breaches  of  contract  ther^ore  come  within  this  rule  (?)• 
It  has  been  said,  that  as  the  intent  of  the  parties  in  submitting  to 
•an  award  is  to  obtain  an  expeditious  and  amicable  adjustment 
of  something  which  was  in  its  nature  uncertain,  no  award  can 
be  had  on  a  bond  for  payment  6f  any  sum  certain,  nor  of  a  cove* 
oant  to  pay  a  certain  sum  of  money,  nor  damages  recovered  by 
a  judgment,  because  the  demand  is  in  all  these  cases  ascertained 
or  liquidated  (8) ;  but  this  rule  is  too  general,  because  ques- 
ticMis  may  arise  respecting  the  legality  of  such  securities,  or  the 
nanner  in  which  they  were  obtained,  or  whether  they  have  been 
paid  or  satisjSed  (9) ;  and  when  certain  or  liquidated  demands 
are  coapled  with  others  which  are  uncertain,  those  which  are 
certain  may  be  submitted,  and  this  even  in  the  case  of  a  verdict 
and  judgment  (10)«  In  general,  however,  where  the  party  re- 
covering could  in  an  action  recover  only  uncertain  damages, 
the  subject  of  complaint  may  be  referred  to  arbitration,  as  any 
demand  not  ascertained  by  the  agreement  or  contract  of  the 
parties,  although  the  claimant  demands  a  sum  certain,  such  as 
a  daim  c/[£&  for  the  different  expences  in  the  service  of  either 
party.     So  also  an  action  of  account  may  be  taken,  for  tiU  the 
account  be  taken  the  sum  remains  uncertain.     A  mere  ques- 

(1)  7  T.  R.  453. 691/  5  T.R.  6.        (6)  Com.  Dig.  Arbitrament.  D. 

(2)  3  Esp.  101. ;  see  2  Chitty's  3,  4.   9  Coke,  78.    7  Taunt.  421 
Repts.  40.  1  Moore,  120.  S.  C. 

(3)  See  1  Atk.  90.  (7)  1  Keb.  848.    3  Rep.    in 

(4)  3  Taunt    486.    378.      4    Chan.  42. 

Carapb.  163.     IM.  &S.  719.     1  (8)  Roll.   Ab.  tit  Arbitration, 

Wils.  28.  58.     Saik.  70.    Lord  R.  I.  6.  B.  8.    1  Keb.  937.     I 

Ray.  246.  Holt,  78.  1 2  Mod.  i  29.  Lev.  292.    Gouldsb.  9 1 . 

Garth.  412.     Skin.  679.    -3  Wils,  (9)    Com.     Dig.   Arbitrament. 

374.    Dyer, 217.  b.   8  T.R.  671.  D.  3.  1  Lev.  292. 

1  Ch.  Ca.  86.  (\Q)  Roll  Ab.  tit  Arb.  B.  8.  1 

(5)  2  Mod.  228.      Com.  Dig.  Keb.  937. 
Arbitrament,  D.  2. 
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s^j6ct.m»ttecof  tioD  of  law  may  be  refaned  to  arbitratioD  (1)9  as  maj  tliecoo- 

3trQClioD  wbkfa  ahall  be  put  oponany  particular  iostrameiit  (2) 


Form  of  tdbniN      We  haTe  already  in  lome  degree  considered  what  may  be 
'^*  the  form  of  the  submission  (S),    In  all  cases  where  the  demand 

arises  upon  a  deedf  the  submission  ought  also  to  be  by  deed. 

If  the  parties  intend  to  refer  all  diroutes,  the  terms  of  the 
reference  should  be,  '^  of  all  matters  in  difierence  between  the 
parties;^  when  the  reference  is  only  intended  to  be  of  thematic 
in  the  particular  cause^  it  should  be,  **  of  aU  matters  in  dilfereooe 
in  the  cause  (4).**  A  time  should  in  all  cases  be  mentioned 
within  which  the  arbitrators  or  umpire  are  to  pronounce  die 
award,  but  if  no  time  be  limited  for  this  purpose  in  the  sub- 
mission, it  is  understood  that  the  award  shall  be  made  within  a 
feasonable  time^  and  if  in  such  case  the  arbitrators  refuse  to 
fliake  their  award,  upon  request  of  the  par^,  a  subsequent 
vevQcation  of  the  authority  will  be  no  breach  of  the  submis* 
sion  (5).  In  general,  a  certain  day  is  fixed  before  or  on  which 
the  award  shall  be  made^  but  it  not  unfrequently  happens  that 
more  time  is  necessary  for  the  due  hiYestigation  of  the  matter 
than  was  origmally  supposed ;  it  is  usual  therefore  to  vest  in  the 
arbitrators  a  discretionary  power  of  enlarging  the  time  within 
which  the  award  shall  be  made,  but  it  should  be  stimulated, 
that  this  enlargement  of  the  arbitrators  shall  be  made  a  rule  of 
court.  In  entering  into  an  agreement  for  a  reference^  or  a  rule 
of  reference  at  nisi  prius,  with  a  verdict  for  the  plaintilg  it  is 
prudent  to  provide  by  a  special  stipulation,  that  the  reference 
shall  not  be  defeated  by  the  death  of  one  of  the  parties  before 
award  made  (6) ;  and  in  the  latter  ease,  a  verdict  diouU  be 
taken,  for  otherwise  the  bail  for  the  defendant  would  be  di»» 
charged  from  liability.  In  some  cases  the  courts  will  amend  an 
order  of  reference.  (7) 

CoDstroctioa  The  words  of  a  submission  must  be  so  understood  as  to  gife 

Si^^"*"  ^  ''®*^'**''^^«  construction  of  their  meaning,  according  to  the 

(1 )  9  Ves.  367.  (5)  2  Keb.  1 0.  20.    3  »£.  &  S. 

,     (2)  10  Mod.  59.  U§. 

(3)  Ante,  638.  Com.  Dig.  Arbi-  .     (6)  7  Taunt.  571.    2  B.  &  A 
trament,  D.  snd  id.  D.  4,     Tidd,  394. 

7  ed.  aS4.  ff)  5  B.  Moore,  167. 

(4)  3  T.  R.  626.  (8)  Coni.Dig.  Arbitrament,  B.  4. 
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jqteQtkm  of  the  parties;  and  where  there  19  mj  r^mgaaocy  m  CoMruetion 
the  worda  of  any  part  of  the  submiaaioiif  sudi  repugnant  words  ^^^^ 
will  be  rejected^  and  the  former  shall  stand  (1).  A  submission 
ioarbitnidon  by  rule  of  courty  of  all  matters  in  diffei^nce  between 
iie  parties  in  theaiute^  is  not  confined  to  the  subject-matter  in 
the  particolar  action  thai  depending  but  will  extend  to  cross 
denuuids  between  the  parties  (2) ;  but  a  reference  of  all  mat* 
ters  in  difference  til  /it«  catae  £€toe^  /A^jpar^  is  confined  solely 
to  matters  in  dispute  in  that  particular  action  (8)*  Where  <<  all 
matters  in  difference ''  are  submitted^  these  words  are  construed 
to  mean  all  matters  which  subsist  jomdy  or  severally  between 
the  patties  (4).  Bat  in  a  case  where  all  controreraies  were  sub- 
mittedy  it  was  determined,  that  an  indictment  for  a  battery  was 
not  a  controversy  between  the  parties  within  the  meaning  of  the 
submission  (5)«  If  the  submission  be  '*  of  all  causes  of  aetioD, 
antti^  debtee  reckonings,  accounts,  sums  of  money,  daims  and 
demands,**  the  aibitrators  may  award  a  release  of  all  bonds^ 
specialties,  judgments,  executions,  and  extents  (6)«  Where 
the  submission  is  of  all  debts,  trespasses,  and  injuries,  an  award 
to  release  all  actions^  debts,  duties,  and  demands,  does  not 
exceed  the  submission,  the  word  '*  injuries"  comprehending  the 
dcmands(7)«  A  parly  by  agreeing  to  refer  the  quantum  of  a 
demand^  does  not  thereby  waive  any  olgection  to  its  illegality 
when  sued  fiir  the  sum  awarded  (8);  and  the  agreeing  to  refer 
die  quantum  of  damages  to  arbitration,  after  a  question  of  law 
has  been  reserved  by  die  judge  kt  the  trial,  does  not  waive  an 
objection  to  the  defendant's  liability  in  the  action  after  the 
mrbitimtor  has  made  his  award.  (9) 


It  may  be  material  to  observe,  that  the  submission  does  not 
in  efibct  impliedly  stay  the  proceedings  in  a  suit  already  com- 
menced (10) ;  but  when  a  reference  is  pending,  and  it  is  agreed 
that  it  shall  operate  as  a  stay  of  proceedings,  then  it  will  be 
otherwise  (1 1).  No  agreement  to  refer  all  disputes  to  arbitration 

il)  1  Saund.  «5.  Cro.Car.  226.         (5)  Freem.  204.  Vid.  7  Taunt, 

eb.  204.  S.C.  Pop.  15. 39  H.  6.  422.     1  Moore,  120.  S.  C. 
9.  6. 11  &  Caldwell,  25.  RoLAb.        (6)  Montefiore,  tit.  Award. 
P.  4.    4  Taunt.  254.    2  Ves.  jun*        (7)  BuUt.  312. 
543.  (8)  1  £8p.Rep.  167. 

(2)  2  T.  R.  645.  3  T.  R.  626.        (9)  1  Dowling  &  R.  461. 

9  Saund.  G4.  (7).  3.  (10)  Lord  Ravro.  789.  1  Mod. 

(3)  2  T.  R.  643.  Tidd,  7  ed.     24.   8  T.  R.  139.' 

854.  3T.  R.  626.  (11)  Tidd's  Prac.    7  cd.  645, 

(4)  Coin.  Rep.  546.  855  ;  sed  vid.  2Moore9  30. 
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ean.onst  the  courts  of  law  or  equity  of  their  jurisdiction  (1). 
Wh^re  a  verdict  was  found  for  the  plaintiff  at  nisi  prius,  for 
the  damages  in  the  declaration,  subject  to  the  award  of  a  gentle- 
man at  the  bar,  and  the  arbitrator  declined  proceeding  in  the 
reference,  it  was  held  that  the  plaintiff  was  entitled  to  judgment 
and  execution  forthwith,  unless  the  defendant  consented  to  refer 
the  damages  to  another  gentleman  (2).  Some  contradictioa 
appears  in  the  cases,  as  to  the  operation  of  a  covenant  to  refer 
disputes  to  arbitration.  The  court  of  chancery  will  certainly 
not  decree  the  specific  performance  of  such  an  agreement  (3)^ 
And  upon  one  occasion  where  a  party  had  so  covenanted,  the 
court  of  common  pleas  seemed  to  be  of  opinion,  that  no  action 
could  be  maintained  for  refusing  to  nominate  an  arbitrator.  (4) 


RevocttioQ  €f         Every  species  of  authority  being  a  delegated  power,  although 
•ubmimoo.  (>)    by  express  words  made  irrevocable,  is  nevertheless  in  general 

revocable.    A  submission  to  arbitration  may  be  revoked  by  the 
act  of  God,  by  operation  of  law,  or  by  the  act  of  the  partii 


Bj  deacb* 


The  death  of  either  of  the  parties  to  tlie  submission,  before  the 
award  is  delivered,  in  general  vacates  the  submission  (6),  unless 
there  be  a  stipulation  therein  to  th^  contrary  (7).  And  if  after 
reference  by  bond  one  of  several  of  the  obligees  dies  before  award 
made,  the  arbitrators  csuinot  award  pa}anent  to  the  survivors 
and  the  executors  of  the  deceased,  and  that  they  shall  release 
obligors  (8).  Death  is  a  revocation  of  authority  even  in  equity  (9). 
Where  a  cause  is  referred  by  order  of  nisi  prius  to  arbitration^ 
the  death  of  one  of  the  partie3,  at  any  time  before  award  made^ 
is  a  revocation  of  the  arbitrators'  authority,  and  the  court  will 
set  aside  an  award  made  after  his  death  (10).  And  where  a  verdict 
was  taken  for  the  plaintiff,  subject  to  the  award  of  an  arbitrator, 
such  reference  being  authorized  by  an  order  of  nisi  prius,  and 
the  defendant  died  after  the  verdict,  but  before  the  award,  and 


.  (1)  1  Wils- 129.    8  T.  R.  139.         (5)  See  in  general.  Com.  Mg. 
6Ve8.8I8.    J4Vq8.270^  15  Ves.    Arbitrament,  D.  5*    Tidd,  7  ed. 


10.  855. 

(6)  2  Bar.  &  AH.  394. ;  and  sec 
1  Marsh.  366.   17  Ves,  34  U  TM, 

(3)  19  Ves.  43  K    6  Ves.  815.    7  ed.  665. 

(7)  Ante,  642. 

(8)  2  Chitty*s  Reps.  432. 

(9)  17  Ves.  241. 
{lO)  1  Chitty's  Reps,  187. 


(2)  2Dowling  &R.  Rep.  158. 
1  id.  409.  . 

(3)  19     -^,  -, 
2'BOs.8^.F.  135. 

(4)  2B.&P.  13;  sed  vid. 2  Ves. 
Jufi;i29.    - 
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ihe  arbitrator  after  such  death  made  the  awards  ordering  a  ver*«  ReMttkm  of 
diet  to  be  entered  for  the  defendant ;  it  was  held»  that  such  award  ^^°^^*'^' 
was  bad,  as  the  death  of  the  defendant  was  a  revocation  of  the 
arbitrator's  authority  (1).  Therefore,  as  before  observed,  the 
parties  should  always  insert  a  clause  in  a  bond  or  agreement  of 
arbitration,  or  in  the  order  of  nisi  prius,  to  obviate  this  effect 
arising  from  the  death  of  either  party.  (2) 

If  a  feme  sole  submit  to  arbitratioui  and  marry  before  the  Byopentmiof 
award  is  delivered,  such  marriage  is  in  effect  a  revocation  (3),  with-  ^* 
out  notice  to  the  arbitrators  (4) ;  and  an  award  afterwards  made 
will  be  invalid,  though  the  marriage  will  constitute  a  breach  of 
(lie  condition  to  abide  by  the  award,  and  subject  the  husband 
and  wife  to  an  action  on  the  bond  (5).  And  if  an  unmarried  wo- 
man and  another  person  on  the  one  part  submit  to  arbitra-^ 
tion,  her  subsequent  marriage  is  a  revocation  as  to  the  other 
party  as  well  as  to  herself  (6).  It  should  seem  that  the  bani^ 
Tupiof  of  one  of  the  parties  is  no  revocation  of  the  arbitrators' 
authority  (?) ;  and  where  a  cause  was  referred  by  order  of  msL 
prius,  and  the  plaintiff  became  bankrupt  after  the  reference^  but 
before  the  making  of  the  award,  it  was  held  to  be  no  revocatioa 
of  the  submission  (8).  If  the  arbitrators  or  one  of  them  die^ 
this  will  defeat  the  reference,  unless  there  be  a  stipulation  in  the 
submission  to  the  contrary.  And  where  a  plaintiff  obtiuned  a 
verdict,  subject  to  a  reference^  and  the  arbitrator  died  before 
making  his  award,  and  the  parties. agreed  that  another  should  be 
substituted  in  his  stead,  and  one  of  them  afterwards  objected  to 
such  substitution,  the  court  of  common  pleas  refused  to  interfere,' 
as  the  death  of  the  arbitrator  had  the  effect  of  opening  the  cause,  .^ 

and  as  execution  could  not  be  sued  out  on  the  verdict  on  ac- 
count of  such  death  (9).  If  the  arbitrators  neglect  to  make  their 
award  within  the  time  limited,  or  they  disagree,  or  refuse  to  act 
or  intermeddle  any  further,  or  they  appoint  an  arbitrator  to  act 


(1)  1  Moore,  287.  7  Taunt. 
671.  S.  C.  1  Chitty  s  Reps.  J  87. 
n.  a. 

(2)  2  B.  &  A.  394.    Ante,  642. 

(3)  2Keb.865.  W.Jones, 388. 
Tidd,  7  ed.  855.  3  Keb.  9.  Com. 
Pig.  tit.  Arbiu  D.  5.  ■  5  East,  266. 

(4)  RoU.  Arb.  331.  Vin.  Abr 
Authority,  1.4. 

(5)  5  East,  266. 


(6)  JoneSr388.  Roll  Arb.  331. 
Vin.  Ab.  Authority,  1.  4. 

(7>  2  Chitty's  Reps.  43^  4  B- 
&  A.  250. ;  see  also  15  East,  622. 
8  T.  R.  140.  6  Taunt.  123.  Holt, 
172.     1  Crompt.  270. 

(8)  4  B.  &  A:  250«  See  I 
Crompt.  270.  •    ^ 

•   (9)  4JlIoore^3» 

. .    •  •     •     * 
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ibr  thenit  the  wbmhukm  will  be  refoked(l),  and  a  court  of 
tqakf  will  not  compel  arbitralon  to  proceeds  (2) 

The  submission  to  arbitration  nnder  a  deed  or  agreement 
nay  be  revoked  by  the  eicpress  act  of  the  parties  at  anytime  be* 
fore  die  award  is  made  (9) ;  but  where  there  are  several  on  the 
same  side>  one  of  them  cannot'  revoke^  leaving  the  matter  aa  it 
affects  the  others  still  subject  to  the  arbitrators'  decision.  A 
judge's  order  referring  to  arbitration  is  not  revoked  by  a  revo- 
cation of  the  submission  (4);  and  an  order  of  nisi  prius  may  be 
made  a  rule  of  court  after  notice  of  revocation  of  the  arbitrators* 
authority  (5) ;  but  in  these  cases  the  arbitrator's  authority  is  re* 
vohed  (6).  The  revocation  must  be  by  the  persons  really  parties 
to  the  submission ;  for  where  A.  was  bound  for  B.»  it  was  con- 
sidered not  regular  Aat  the  revocation  should  be  by  A.  (7) 

The  nature  of  dte  revocation  must  follow  the  nature  of  the 
submission :  tlras,  if  the  latter  be  merely  by  parol,  the  revoca- 
tion may  be  by  parol  also  (8)*  The  words,  ^^  I  disdiarge 
you  from  proceeding  any  further/*  addressed  to  the  arbitrators^ 
will  be  su£9cient  If  the  submission  be  by  deed,  the  revoca- 
tion must  also  be  by  deed  (9).  Where  a  party  had  judgment 
in  an  gectment,  and  then  submitted  the  matter  to  art)itration, 
but  before  any  award  delivered  sued  out  execution,  this  was 
considered  as  a  virtual  revocadon(IO).  In  order  fo  render  a 
revocation  by  the  act  of  the  parties  efi^K^al,  notice  moM  be 
given  to  the  arbitrators.  (11) 

Eflbct  of  n?oc»f  Any  award  made  after  a  revocation  of  the  arbitrators^  autho- 
rity is  not  binding;  and  an  award  made  under  a  judge^s  order, 
after  revocation,  where  the  revocation  was  made  before  the 


(1)  I  Roll.  Ab. 26 1.  1  Sid. 428. 
2  Saund.  129.  1  Lev.  174.  285. 
302.  3  Lev.  203.  2  Vent.  113. 
1  Salic.  7a,  71,  72.  Tidd,  7ed. 
835.  2  Keb.  10.  20.  3  M.  &  S. 
145. 

(2)  LWib.Ch.Rep.31. 

S28H.6.(S.  IBrownl.62w 
7  etf.  855.  Caldw.  30.  8 
Co.  82.  7  East,  708.  1  i  East, 
367.  3  Bi.  &  S.  145^.  5t  Taunt. 
452.    1  Bingh.  87. 


(4)  2  Chitty*8  Reps.  202, 3. 

(5)  Id.  200. 

(6)  1  Bingh.  87. 

(7)  2  Keb.  79. 

(8)  2  Keb.  64. 

(9)  8  Co.  72.    Brownl.  62. 

(10)  T.  Jones.  134. 

(11)  Roll.Arb.  331.  Vin.  Ab. 
Authority*  1.  3.  2  Brownk  29. 
&  Bar.  &  Aid.  507.  How  to  plead 
revocation^  and  notice  thercou 
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jadgtt's  order  was  tnade  a  rule  ^f  courts  was  s^  aside  (1).  Bjr  Rtvocatim  cC 
this  cottntermand  or  revotiation  of  the  power  of  thcr  arbitrator^ 
the  bond  of  submission  or  ootenant  to  perform  the  award  is  for- 
feited aod  broken^  and  the  obligee  and  covenantee  shdl  take  the 
benefit  thereof  (2).  If  a  ptirty  has  eovenabted  to  perform  an 
award,  and  an  award  be  made,  he  cannot,  by  revoking  his  an* 
thority,  relieve  himself  from  an  ftction  of  covenant;  nor  will  the 
court  ill  soch  Case  set  aside  the  awards  bec&Use  it  would  deprive 
the  other  party  of  his  acuon  (S).  There  have  been  instances 
where,  upon  a  submission  by  rule  of  court,  an  attachment  has 
issued  against  a  party  who  has  committed  an  act  rendering  it 
impossible  for  the  arbitrator  to  proceed,  or  has  otherwise  revoked 
the  submission  (4) ;  and  it  would  be  a  contempt  to  revoke  the 
submission  after  it  has  been  once  made  a  rule  of  court  (5).  The 
modem  practice  however  seems  inclined  to  leave  the  party  to  his 
action,  if  he  has  any  thing,  to  proeeed  by  it  in  preference  to 
proceeding  against  the  other  who  has  revoked  for  the  con- 
tempt«  (6) 

Ko  subsequent  assent  to  the  revocation  by  the 
party,  nor  consent  by  the,  party  revoking,  that  the  arbitrator 
shall  proceed,  will  be  effectual  to  prevent  the  operation  of  the 
original  revocation  (7) ;  and  after  either  party  has  once  formally 
revoked,  the  submissbn  cannot  be  made  a  rule  of  court  (8),  but 
an  order  of  nisi  prius  may*  (9) 

It  is  in  the  discretion  of  the  parties  between  whom  a  differ-  of  the  arWtw. 

'^  tors  and  their 

rence  Subsists,  to  delegate  the  adjustment  of  that  difierence  to  appointnent. 
any  persons  whom  they  may  think  proper  to  elect ;  and  it  is  for 
the  parties  alone  to  judge  of  the  fitness  and  competency  of  those 


(1)  1  Bingh.  Rep.  87. 

(2)  8  Co.  82.    T.  Jones,  134. 

5  Taunt.  453.  1  Dowling  &  R.  s 
Reps.  106.  5  East,  266.  vide  4 
Gpke,  6h  (b.) 

(3)  5  Bar.  &  Aid.  507.  2  Chitty's 
Reps.  316.  5  Taunt.  453.  1  Dowl. 

6  R  106.    5  East,  266. 

(4)  Crompt  Prac.  262. ;  sed. 
vid.Sid.452.  Salk.  73.  7  Mod. 
8.  Ch.  Ca.  185. 


(5)  1  Stra.593.  7  East,  608.  5 
Taunt.  452,  2  Moore,  30.  See 
2  B.  &  A.  395.  I  Chitty's  Reps. 
204.  S.  C.  1  Jac.&  W.511.  1 
Bingh.  Rep.  87. 

(6)  7  East»  607.    Caldw.  34. 

(7)  Roll.  Ab.  331.  Vin.  Ab. 
Authority.  3  Keb.  745.  7  East, 
R.  607<  5  Taunt*  452.  2  Keb. 
865.  3  Kemb.  9.  S.  C.  4  Moore,  3* 


(8)  5  Taunt.  452. 

(9)  1  Chitty's  Rep.  20O* 
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Of  thoarVientor  Vhbm  they  invest  with  such  authority  (1).    Of  course  a  party 
aod  hbvppdnu  ji^yjng  important  interests  at  stake  will  rarely  be  so  imprudent 

as  to  trust  himself  to  the  discretion  of  another,  in  whom  either 
want  of  capacity,  ability,  or  defect  of  character  is  notorious^ 
though  if  such  a  senseless  submission  were  entered  into  it  would 
be  valid  (2),  The  circumstance  of  a  man  being  himself  in- 
terested, bebg  a  party,  or  closely  connected  with  the  <qqx)9ite 
party  (3),  will  in  general  prevent  him  fix>m  bemg  chosen  to  act 
as  an  arbitrator ;  but  if  a  person  so  situated  should,  either  from 
ipattention  or  from  the  high  opinion  entertained  of  his  intqprity 
and  judgment,  be  appointed  an  arbitrator,  the  party  will  not  be 
allowed  afterwards  to  impeach  the  award  on  the  ground  of  the 
improper  appointment  (S).  It  should  be  clear,  however,  that 
the  par^  makitig  such  appointment  was  under  no  mistake;  for 
if  the  interest  of  the  arbitrator  in  the  subject  of  the  reference, 
or  his  relationship  to  the  opposite  party  being  unknown  at  the 
time  of  nomination,  arose  or  were  discovered  subsequently,  there 
can  be  little  doubt  but  that  the  courts  would  entertain  an  appli** 
cation  for  relief  (4).  In  general  an  objection  to  the  appointment 
of  an  arbitrator  will  be  waived  by  attending  him.  (5) 


Of  the  umpire 
•nd  hia  appoinc« 
meat. 


The  same  rules  which  affect  the  appointment  of  arbitrators 
regulate  also  on  the  appointment  of  an  umpire  by  the  parties,  and 
when  the  power  of  this  appointment  is  left  to  the  arbitrators, 
they  should  exercise  in  such  appointment  their  best  understand- 
ing and  judgment.  Where  an  umpire  has  been  once  properly 
appointed  by  the  arbitrators,  the  appointment  will  not  be  after- 
wards afiected  by  the  dissent  of  the  parties  (6}«  Arbitrators 
may  choose  an  umpire  either  before  or  after  the  time  limited  for 
making  their  own  award,  if  the  umpire  be  chosen  within  the 
time  limited  for  his  umpirage  (7).  They  may  elect  one  imme- 
diately previous  to  entering  upon  the  examination  of  the  matter 
referred  to  them  (8),  and  tliis  is  generally  the  fairest  way  of  pro- 


(1)  Rol  Arb.  A,2.  Com.  Dig. 
Arbit.  B.  Caldw.  37.  According 
to  Mpntefiori'a  Diet,  tit.  Award, 
ap  infant  pr  married  womau  can- 
not be  an  arbitrator;  but  see  Co. 
Lit. 

. '  (2)  Caldw.  37. 

(3)  liol.Arb.A.2.  4afod.226. 


S.  C.     Comb.  218.      Hard.  43. 
Caldw.  37. 

(4)  2  Vera.  251.    Caldw.  38. 

(5)  1  Jac.  &  W.  511.    8£ast. 
344. 

(6)  ll^t,367. 

(7)  15  East,  556. 
(«)  2T.  K.644. 
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ceediiig'(l)«    If  the  bond  be,  that  if  the  arbitrators  do  make  of  die  umpire 

their  award  by  a  day  named,  then  to  abide  the  award  of  an  urn-.  *"^  ^^  appoinc- 

pire  to  be  chosen  by  the  arbitrators^  the  time  for  the  arbitrators 

to  appoint  an  umpire  commences  when  the  time  for  making 

their  award  expires  (2).   It  seems  that  there  should  be  a  formal 

written  appointment  of  the  umpire ;  the  most  usual  way  is  by  an 

indorsement  made  by  the  arbitrators  upon  the  instrument  of 

submission  (8).    This  appointment  need  not  be  stamped  (4). 

Where  the  parties  named  two  arbitrators^  who  were  to  choose  a 

thirds  and  the  award  was  to  be  made  by  the  three  or  any  two  of 

them,  and  each  of  the  arbitrators  proposed  to  the  other  a  third, 

who  was  admitted  to  be  a  fit  person,  but  not  being  able  to  agree 

which  of  the  two  proposed  should  be  selected,  they  agreed  to 

decide  the  choice  by  lot;  the  court  held  that  this  was  within  their 

authority,  and  that  an  award  made  by  such  third  arbitrator  in 

conjunction  with  the  one  by  whom  he  had  been  originally  pro* 

posed^  could  not  be  impeached  on  that  account.  (5)  -  So  where 

the  arbitrators  had  executed  their  authority  by  an  effbctual  ap«- 

pointment  of  an  umpire^  who   accepted  and  acted  upon  the 

authori^  so  conferred  on  him,  the  court  held  his  umpirage  to 

be  binding,  notwithstanding  one  of  the  parties  afterwards  dis-  ^ 

sented  firom  such  appointment  (6).    But  where  the  parties  named  ' 

two  arbitrators,  who  were  to  choose  an  umpire,  and  each  arbi- ' 

trator  named  a  person  to  whom  the  other  objected,  and  they 

afterwards  agreed    to  decide   by  lot  which  should  name  the' 

umpire,  and  thereupon  the  party  who  won  named  the  person  ' 

to  whom  the  other  had  previously  objected,  the  court  held  that 

the  award  made  by  such  umpire  was  bad  (?)•     If  the  arbitrators  - 

nominate  an  umpire,  who  refuses  to  act^  they  may  nominate 

another  (8). 

If  the  arbitrators  and  umpire  make  several  awards,  each 
within  the  limited  time,  the  award  of  the  former  must  prevail; 
if  the  arbitrators  make  no  award,  the  award  of  the  umpire  is 
good  (9).     If  on  the  other  hand  the  arbitrators  neglect  to  make 

(1)  2  Mod.  169.  2  iSaund.  133.  (8)  3  Lev.  263.  5  Mod.  457. 
(7.](  2  Vent.  113.  S.  C.    Sayer,  221. 

(2)  4  Taunt  232.  Caldwell,  44.  ace. ;  sed  vide  1  Salk. 

(3)  4  Camp.  1 7.  70.     Lord  Ravro.  222.    1 2  Mod. 

(4)  4  Taunt.  704*  120.  S.C. 

(5)  16  East  5 1.  (9)  Sir  J.  Jones',  167.    2  Show. 

(6)  11  East  367.  164.  S.C. 

(7)  2  Barn.  &  Aid.  213.  *  ' 
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tbeir  award  within  the  limited  tune^  god  the  umpire  mA%  it 
witbiii  the  time  limited  to  him  for  that  parpo6e»  his  award  will  be 
good  ( 1  )•  The  arbitrators  by  af^nting  an  umpire^  do  not  divest 
diemselvefl  of  the  power  of  proceeding  in  the  referaice  (ir)« 


Pnct9&kph9        Aa  soon  as  the  arUtrator  or  umpire  are  chosen,  a  time  and 
umiiira.  place  should  be  appointed  for  examining  into  the  matterj  and 

notice  of  such  appointment  should  be  given  to  the  parties  or 
their  attomies*  Want  of  notice  of  the  meeting  is  a  ground  for 
setting  aside  an  award  (S).  The  parties  are  bound  to  att^id 
the  arbitrators  acocnrding  to  the  appointment^  eith^  in  person  or 
by  attorney,  with  their  witnesses  and  documents*  If  a  par^ 
neglects  or  refuses  to  attend,  the  arbitrator  may  proceed  er 
parte  (4)«  When  a  suit  is  referred  to  arbitration,  it  is  usual  to 
obtain  a  rule  of  court  for  the  party  to  attend  the  arbitrator  (5}» 
Where  one  party  having  ineffectually  attempted  to  revoke  his 
submission^  refused  to  attend^  it  was  decided  that  the  arbitrator 
might  proceed  ea  parte  without  giving  him  notice.  (6) 

The  arbitrators  may,  if  they  think  proper,  examine  ^e 
parties  themselves,  and  call  for  any  other  information.  An 
arbitrator  is  bound  to  examine  witnesses  and  hear  the  parties 
statements  prd  et  con^  if  required  so  to  do^  unless,  indeed, 
the  parties  consent  that  he  need  not  do  so  (7) ;  and  where  an 
arbitrator  having  by  mutual  agreement  of  the  parties  closed  his 
examination,  refused  the  application  of  the  defendant's  attorn^ 
for  another  hearing,  and  made  his  award,  tiie  court  would  not 
set  it  aside,  on  the  affidavit  of  the  defendant's  attorney,  that  he 
was  in  possession  of  evidence  which  would  repel  that  on  which 
the  award  was  founded  (8).  But  all  the  witnesses  of  the  party 
against  whom  an  award  is  made  should  regularly  be  examined, 
and  in  his  presence  if  he  require  it,  or  it  will  be  a  ground  for 
setting  aside  the  award  (9).  If,  upon  a  reference,  either  party  is 
precluded  by  the  terms  of  the  rule  from  going  into  evidence  of 
that  which  he  is  desirous  to  try,  his  remedy  is  by  moving  to  set 
aside  the  rule  of  reference,  but  he  cannot  impeach  the  award  (lO). 


(1)  3  M.  &  S  559.  (5)  Kyd  on  Awards,  101. 

(2)  2  T.  R.  644,  J5  East,  556.  (6)  1  Jac. &  W.  512, 
Say,  221,  (7)  18Ve8.449. 

'    (3)  Salk.71.  CUdw.  45. 2.Chit.  (8)  J  Marsh.  404. 

Rep.  44.    4  Moore,  148.  (9)  4  Price,  232. 

(4)  9  Mod.  63.    9Ves.  67.   12  (10)  3  Taunt.  378.  or  to  amend 
Ves.  412.                                         the  reference,  5  Moore,  167.     ^ 
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If  the  stibiaisston  be  by  rule  of  refisfence  al  nkiprim^  the  wi^  pnoMdhvibf 
netoes  should  be  sworn  at  the  bar  of  the  oourt»  or  afterwards^  if  air^'mtonnid 
them  omitted,  before  a  judge.  (1)  Whilst  attenduig  an  arbitration^  onpim 
the  paitiesy  together  with  their  witnessed  are  protected  fixmi. 
arrest  on  dril  process.  (2) 

If  the  arbitrators  disi^ee,  they  may^  though  no  umpire  be 
named)  call  in  the  aid  of  a  third  person's  adrice(d)*  If  an 
umpire  has  been  mentioned  by  name  in  the  submisnodi  they 
then  refer  the  dispute  to  him.  If  no  umpire  has  been  ekpressly . 
named)  they  cannot  decide  by  lot  which  shall  name  one(4)« 
The  umpire  may  proceed  upon  the  report  of  the  arbitrators^ 
incorporating  his  own  opinion  with  that  of  the  arbitrators  upoa 
the  points  agreedf  so  as  to  constitute  a  final  determinati<m#  and 
an  umpire  is  not  in  general  compelled  to  re-examine  witnesses^ 
unless  requested  (5)«  The  arbitrators  nmy  join  with  the  umpire 
in  making  the  award  (O). 

The  arbitrator  or  umpire  must  strictly  pursue  the  authority  of  the  dutws 
given  to  him.    This  authority  must  necessarily  depend  on  the  ^^^y^ 
terms  of  the  submianon)  which  we  have  befi^re  considered  (7)#  or  umpirt. 
It  is  the  du^  of   an  arbitrator  to  exert  the  utmost  of  his 
ability  and  power  for  the  mutual  benefit  of  both  parties^  and 
he  may^  if  his  own  abilities  fiiil^  call  in  aid  the  judgment  of 
a  stranger  (8).    In  general  the  safest  course  is  to  award  a&t 
cording  to  law;   and   where  a  cause  only  is  referred,  the 
pleadings  and  the  Uw  should  be  observed,  and  if  the  arbitrator 
be  donbtful  how  he  should  determine^  he  should  state  the  facts 
specially  in  his  award,  so  that  the  law  may  be  decided  by  the 
conrt(9)»    But  if  the  arbitrator  chuse  to  put  the  law  out  of  the 
questiooy  and  award  the  payment  of  a  conscientious  demand, 
arising  out  of  a  transaction  which  he  knows  to  be  illegal)  he  may 
do  so  (10) ;  and  though  an  arbitrator  on  a  mixed  question  of  law 

(1)  Tidd*s  Pyac.  7  ed.  857*  (6)  Burr.  1474.        1  Bla.  Rep.. 

(2)  3  Yes.  J.  350.      3  East*  89.    463. 8.C.     4  Taunt.  432.     Cald« 
SB.  &  A.  252.  1  Chitty  Rep.679. ;    well,  42. 

sed.  ride  1  Chit.  Rep.  682.  (7)  Ante.  638.  642,  643. 

(3)  Emery  ▼.  Ware,  M.T.  1 801 .  (8)  Emery  ▼.  Ware,  M.  T<  1 80 1 . 
Mont.  tit.  Award.  Montefiore,  tit.  Awards 

(4)  2  Vera.  485.      16  East,  51.  (9)  2  Bos.  &  Pul.  37 1 , 

2  B.  &  A.  218.  ( 10)  1  Taunt.  48.,  &  sec  2  T.R. 

(5)  4T.R.589.    2Barae8,3I7.    645.     15  East,  209.     2  Marshal's 
1  B.fcP.9l.  175.  R6p.  579.       . 
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Dudes  and  >  and  fkct,  has  allowed  transacdon^  apparently  ill^al, '  as  pre- 
craton  u4^^  ifiiums  of  insurance  on  a  voyage  to  an  hostile  port,  the  court 
iinpiitt.  will  not  set  aside  the  award  (1);  and  an  arbitrator  is  not  bound 

by  a  rule  of  pri^ctice  adopted  by  courts  of  law  for  general  con- 
venience.    Therefore^  where  on  a  reference  of  a  chancery  suit^ 
and  all  matters  in  difference  between  the  parties*  the  arbitrator 
allowed  interest,  which  would  not  have  been  allowed  by  a  court  of 
law  or  equity,  the  court  refused  to  set  aside  the  award  on  that 
ground  (2).    But  where  a  verdict  has  been  taken  for  a  certain 
sum^  subject  to  the  award  of  an  arbitrator,  he  cannot  award  a 
greater  sum  than  that  for  which  the  verdict  was  taken ;  and  if 
be  do,  no  assumpsit  by  implication  will  luise  to  pay  even  the 
extent  of  the  verdict  (3)»    It  seems,  however,  that  under  a  re- 
ference of  all  matters  in  difference,  the  arbitrator  will  not  be< 
confined  to  the  amount  of  the  damage  for  which  the^verdict  was 
taken  (4).   Where  it  was  stipulated,  that  in  case  of  the  breach  of: 
an  agreement,  the  sum  of  ^100  should  be  paid  as  a  stipulated, 
debt,  binding  on  each  party  as  to  the  amounts  and  an  action  for 
damages  generally  for  Uie  breach  of  this  agreement  was  referred 
to  an  arbitrator,  who  awarded  only  j610  damages,  the  court 
intimated  that  the  award  was  correct,  but  that  at  all  events,  in 
order  to  entitle  the  par^  to  come  to  set  aside  the  award,  it  was 
necessary  expressly  to  shew  that  this  clause  was  pointed  out  to 
the  arbitrator  at  the  dme,  and  that  he  was  required  to  act  upon 
it  (5);  and  where  an  arbitrator  has  power  to  award  what. he 
ishall  think  fit  to  be  done  by  either  of  the  parties  respecting  the 
matters  in  dispute,  it  is  a  question  whether  he  might  not  direct 
them  to  consent  to  an  application  to  the  court  for  enlarging  the 
damages  given  by  the  verdict  (6).     An  arbitrator^  to  whom  all 
actions  and  causes  of  action,  and  all  matters  in  difference  what- 
soever,  in  two  actions  subsisting  between  the  same  parties,  have 
been  referred,  is  not  compelled  to  take  matters  of  an  equitable 
nature  into  consideration,  but  an  award  made  by  him  in  re- 
ference to  tlie  two  actions  only  is  final  (7).     If  partners  refer  all- 
matters  and  differences  between  them  to  arbitration,  the  arbi- 


.  (]>6TauDt.254.  2  Marsh. 579.        (4)  IM.&S.675. 

S.  C;    and  see  3  Taunt.      426.  *  (5)  2fi.&A.  704. 
1  Stark.  Ni.  Pri.  209.      1  Moore,         (6>  1  Taunt.  151. 

187-  '  (7)  1  Moore;  703.      7  Taunt. 

,  i2)  2  Barn.  &  Aid.  691.  644. 
(3)  5£ast,l39. See  rAiunt.151. 
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tratore  bave  authority  in  this  case  Co  dissolve  the  partnerdbip  (1).  Duties  and 
If  an  arbitrator  be  appointed  to  arbitrate  a  certain  measure  con-  ^i^ton  and 
templated  between  the  parties,  as  a  dissolution  of  partnership,  umpires. 
he  is  not  necessarily  bound  to  direct  that  the  partnership  shall 
be  dissolved  (2).     It  is  competent  to  arbitrators  to  enquire 
whether  a  ransom,  for  which  the  plaintiff  seeks  to  be  repaidt 
were  justified  by  extreme  necessity  within  the  statute  45  Geo*  3. 
c.  72.  s.  16.  (3)       If  arbitrators  have  power  to  examine  the 
parties  in  the  cause,  they  may  wave  the  objection  taken  to  the 
competency  of  a  witness,  that  he  has  such  an  interest  that  he 
ought  to  have  been  made  a  party,  and  such  witness  may  be 
examined  by  the  arbitrators.  (4) 

When  a  cause  is  depending,  the  submission  is  either  silent  costs, 
^ith  regard  to  coslSj  or  they  are  directed  to  abide  the  event  of 
the  award,  or  else  to  be  in  the  discretion  of  the  arbitrator.  The 
power  of  awarding  costs  is  necessarily  consequent  (o  the  authority 
conferred  upon  the  arbitrator  of  determining  the  cause ;  and  the 
reason  why,  in  references  of  this  sort,  a  provision  b  frequently 
inserted  that  the  costs  shall  abide  the  event  of  the  award,  is  that 
the  arbitrator  may  not  have  it  in  his  power  to  withhold  costs 
from  the  party  who  is  in  the  right.  But  that  is  to  be  considered 
as  the  restriction  of  a  power  which  he  would  otherwise  neees^ 
sarily  have,  of  allowing  costs  at  his  election  (5).  Upon  a  sul> 
mission  by  bond,  however,  of  all  matters  in  difierence  between 
the  parties  in  a  cause,  without  making  any  mention  of  costs,  the 
arbitrator  has  no  authority  to  award  costs  as  between  attorney 
and  client  (6),  though  in  such  case  he  has  power  over  the  cost^ 
of  the  cause  (7);.  and  it  has  been  decided  that  arbitrators  cannot 
award  the  costs  of  the  reference,  unless  power  be  expressly  given 
to  them  for  that  purpose  (8) :  so  where  all  matters  in  difference 
are  referred  to  arbitration,  except  the  costs  of  the  action,  and.no 
notice  is  takea  of  the  costs  of  reference^  the  latter  are  not  in  the 


(1)  1  Bla.  Rep.  475.  (6)  1 2  East,  165.,  but  see  For. 

(2)  1  Taunt.  549.  See  1  Moorej    rest,  73.    Semb.  contra. 
187.  (7)  1  Bam.  &  Cres.  277. 

(3)  3  Taunt.  461 .  (8)  Wiiles,  62.        Forrest,  73^ 

(4)  2  Taunt.  324.  1  Barn.  &  Cres.  277*      2  Chitty'a 

(5)  2  T.R.  G44»  645.  Forrest,    Rep.  157. 
77.,  but  see  Wiiles,  62. 
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DoiietaQd  diiOTBtioii  ofthettbitittix)r(l).  If  no  directumt  be  ghmi  re- 
^^San^^wS^  qpecdngtfaeoofltsofanswardydieyatetobepMd  by  both  patties 
umpint.  «quiiUy.  (2) 

Wben  the  ooiti  are  directed  to  abide  the  event,  that  must  be 
taken  to  mean  the  legal  event  (S).    Where  a  caoae  is  referred  to 
aibitratioDy  and  the  costs  are  to  abide  the  event  of  the  awards 
the  defendant  is  entitled  to  them  if  it  appear  by  die  award  that 
the  plaintilTs  demand  was  origmally  under  forty  shillings^  and  he 
might  have  recovered  it  in  a  court  of  con8denoe.(4)  But  wheve 
the  arbitrator  in  such  case  awards  somathing  to  be  done  whidi 
proves  that  the  event  in  &ct  is  in  fevour  of  the  plaintiiF,  be  is 
entitled  to  costs^  although  the  arbitrator  do  not  award  a  verdict 
to  be  entered  for  him  (i).    And  an  arbitrator^  under  a  rule  of 
reference^  which  directs  that  the  costs  of  the  cause  shall  abide 
tbeeventp  has  no  power  to  direct  those  costs  to  be  set  off  against 
the  costs  in  a  prior  causei  although  all  matters  in  di£Eereace  are 
referred ;  but  the  ^ward  is  not  to  be  set  aside  entirely  on  that 
account^  but  only  that  part  which  is  incorrect  (6)    If  a  cause  be 
referred  to  arbitratiou  under  an  order  of  nisipriuSf  but  a  verdict 
be  nevertheless  taken  for  the  plaintiff  for  a  certain  suoi,  as  a 
securi^  for  what  shall  be  awarded  to  be  paid  to  him  and  costs^ 
the  arbitrator  cannot  award  a  sum  to  be  paid  to  the  plaintiff 
without  costs,  because  by  the  terms  of  the  order  he  was  pre- 
cluded from  entering  at  all  into  the  question  cooceming  costs  (7) ; 
and  where  by  the  rule  of  reference  the  costs  are  to  abide  the 
event  of  the  award,  that  includes  the  costs  of  the  reference  as 
well  as  of  the  cause*  (8) 

When  the  costs  are  left  to  the  discretion  of  the  arbitrator,  he 
may  either  award  a  gross  sum  to  be  paid  for  costs,  or  he 
may  award  that  one  of  the  parties  shall  pay  to  the  other  costs  to 

(1)  7  TauDt.  213.  2  Marsh.  161.  1  Marsh.  234,235.  Tldd's 
524.  S.  C.     1 B.  &C.  277.  Prae.  S62. 

(2)  1  Taunt.  165.  (5)  1  Smith  R.  426.,  and  see 

(3)  Tidd,  7  ed.  862«  1  Barn.  &  Aid.  &70.      2  Chitqr's 

(4)  3  T.  R.  139.       Butler  v.  Rep.  155. 

Qrubbt  H.  23  Geo.  3.  E.B.    Wat-  (6)  1  Chitty's  Rep.  526. 

son    V.    Gibion,    H.  33  Geo.  3.  (7)  Say,  Costs,  1 77. 

K.B.       Harrison  v.   Slater,  T.  (8)  9  Esst,  436.,  but  see  Barnes, 

44  Geo.  3.  K.  B.,  and  see  1 3  East,  1 23.  Pr.R^.  1 03.  S.C.  Semb.cont 
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b^  t«ed  by  the  master  or  pratboiiotarie6»  or  bo  may  award  ooata  Dutietaod 
gently  (I),    If  aa  arbitrator  a^iointed  mideir  an  order  of  ^!^^£ 
nisi  prim  only  award  coets  to  be  taxed  generally ,  the  co9ta  of  the  unpim. 
reference  ought  not  to  be  allowed  on  the  taxation^  but  merely 
the  coats  of  the  suit  (S)»    Neither  will  an  award  that  one  party 
sball  pay  to  the  other  the  costs  by  him  sustained  in  the  action^ 
include  the  costs  of  the  reference  (S)*    An  arbitrator  cannot^  it 
Beem%  without  authority,  charge  a  certain  anm  for  his  own 
expences  (4)«    If  he  award  an  excessive  sum  to  be  paid  to  him- 
aeU^  the  court  of  common  pleas  will  refer  it  to  the  prothonotary 
to  reduce  it(5)f      In  the  absente,  however,  of  an  express 
contract,  the  arbitrator  is  entitled  to  a  reasonable  remuneration 
for  his  trouble  (0) ;  and  where  he  directs  the  payment  oi  the 
costs  of  the  award  generally,  without  fixing  the  amount  pf  them, 
*it  is  doubtful  whether  the  award  is  bad  in  that  respect  for  un- 
certainty, or  whether  the  amount  may  not  be  taxed  by  the  officer 
of  the  court  (7)«    When  the  cause  goes  off  upon  an  ineffectual 
arbitration^  and  is  afterwards  tried,  costs  are  allowed  as  upon  a 
remanet*(8) 


If  the  arbitrators  cannot  make  their  award  within  the  time  orth«  eninse- 
limited  by  the  rule  of  court  or  order  of  nisi  prius,  a  rule  may  be  fyf^^^ngS^T 
obtained  by  consent  for  enlarging  it,  or  where  the  submission  is  a«»i^«  (^) 
by  agreement  without  suit,  the  time  may  be  enlarged  by  consent 
of  the  parties ;  and  if  an  arbitrator  has  power  to  enlarge  the 
time  for  making  his  award  to  any  other  day,  he  may  enlarge  it 
more  than  once  (10);  where  the  parties  by  an  indorsement  in 
general  terms  on  the  bonds  of  submission  to  arbitration,  agree 
that  the  time  for  making  the  award  shall  be  enlarged,  such 
s^^reement  virtually  includes  all  the  terms  of  the  original  sub- 
mission to  which  it  has  reference^  and  amongst  others,  that  the 
submission  for  such  enlarged  time  shall  be  made  a  rule  of  court; 


■^^ 


^■^^^^^ 


(1)  TidcU  7  ed.  863. 

(2)  Barnes,  123.  1  H.  B.  223. 
1  Bos.  &  Pal.  34. 

(3)  1  H.  B.  223. 

(4)  8  £ast»  13«,  and  see  4  Esp. 
Cas.N.  P.  47.,  but  see  Gow.  7,  8. 
and  case  there  cited. 

(5)  3  Tannic  461.  5  Taunt. 
342. 

(6)  Gow.  C.  P.  7.  1  Taunt.  165. 
5  Taunt.  461. 342.,  sed  vide  8£as», 
13.    4  Esp.  Rep.  47, 


(7)  4  Taunt.  658. 

(8)  5  Burr.  2694.  Say.  Costs, 
179.  S.  C.  Sparrow  v.  Turton, 
T.  7  Geo.  3.  C.P.  Say.  Costs,  178. 
2ded. ;  but  see  cases  Pr.C.P.  138. 
Pr.  Reg.  103.  Barnes,  123.  S.  C. 
Doug.  427.  3  Durnf.  &  East,  507. 
6  Durnf.  &  East,  7L  131.  144. 
1  H.  Bla.  639. 

(9)  Tidd^s  Prac.  7  ed.  858. 

(10)  1  Tautn.509.      4  Taunt. 
658.  S.  P. 
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m«i  c/thTu^«  :^^^  consequently  the  party  is  liable  to  an  attachment  for  non- 
ttwaJd*^  ^«    performance  of  an  award  made  within  such  enlarged  time,  under 

the  statute  9  &  10  W.  S*  c.  15.  (1)  And  where  a  cause  was 
referred  under  a  judge's  order,  with  a  proviso  that  the  arbitrator 
should  make  his  award  on  or  before  a  day  certam,  but  if  he 
should  not  be  then  prepared,  that  the  time  should  be  enlarged 
from  time  to  time  as  he  might  require,  and  a  judge  of  the  court 
might  think  reasonable  and  just ;  the  court  of  king^s  bench  held 
that  the  time  for  making  the  award  was  duly  enlarged  by  the 
arbitrator  indorsing  on  the  order,  on  the  day  preceding  the 
expiration  of  the  original  time,  that  he  required  further  time ; 
ialthough  the  judge's  order  granting  such  further  time  was  not 
obtained  until  a  day  subsequent  (£)•  But  where  in  a  similar 
case  the  indorsement  was  dated  on  a  day  subsequent  to  the 
expiration  of  die  time  originally  given  for  making  the  award, 
that  court  discharged  a  rule  nisi  for  an  attachment  for  non* 
performance  of  the  award.  (3) 

^^^^  e  ward  ^  award  ought  regularly  to  be  in  writing  signed  by  the  arbi- 

trators, and  the  execution  properly  attested,  and  where  the  terms 
of  the  submission  require  the  award  to  be  under  seal^  it  must  be 
executed  accordingly ;  an  award,  however,  may  be  made  verbally, 
unless  it  be   provided   otherwise  in  the  submission.    As  the 
whole  authority  of  the  arbitrators  is  derived  from  the  submission, 
the  award  should  be  in  perfect  unison  with  the  terms  of  such 
submission ;  it  nmst  therefore  not  be  extended  to  any  matter 
which  is  not  comprized  within  the  terms  of  such  submission. 
The  concurrence  of  all  the  arbitrators  is  necessary  in  making 
the  award,   unless  it  be  expressly   provided  in  the  submis- 
sion that 'a  less  number  than  all  may  act;  and  where  there 
is  such  a  proviso^  all  must  be  present,  unless  those  who  do  not 
attend  were  wilfully  absent,  and    had  proper   and  previous 
notice.    And  where  a  cause  was  referred  to  three  persons,  and 
they  or  any  two  of  them  were  empowered  to  make  an  award, 
an  award  made  by  two  of  them  was  held  good,  the  third 
having  had  notice  of  the  meetings,  &c.  (5)  And  where  a  sub- 
mission was  to  MOj  so  as  they  made  their  award  on  or  before  a 

(1)  5  East,  198.    8  Durnf.  lie        (3)  Good  v.  Wilkes,  H.56  G.3. 
East,  87.  contra ;  and  see  8  East,    K.  B. 

13.  (4)  What  is  a  good  award  ia 

(2)  1  Maul.  &  Selw.  I  general,  Cora  Dig.  Arbitrament,  E. 

(5)  Willes,  21 5.  Barnes,  57-  S.C. 
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day  certain,  but  if  they  did  not  by  the  time  aforesaid  make  their  Of  the  awanl 
award,  then  to  an  umpire,  provided  he  made  his  award  on  pr  '^^^* 
before  a  subsequent  day,  and  the  arbitrators  finally  disagreed 
before  their  time  expired,  and  declared  they  would  not  make  any 
award,  and  did  not  make  any,  the  court  of  king's  bench  held, 
that  the  umpirage  might  be  made  after  the  final  disagreement  of 
the  arbitrators,  before  the  time  allowed  them  had  expired  (!)• 
And  in  a  case  of  a  similar  nature  it  was  held,  that  the  umpirage 
need  not  state  that  the  arbitrators  disagreed  (2).  The  arbitra- 
tors or  a  stranger  may  join  with  the  umpire  in  making  an 
award  (3),  though  the  arbitrators  hefuncti  officio. 

An  award  which  is  required  to  be  made  in  writing,  &c.  and 
ready  to  be  delivered  at  such  a  time,  is  complete,  if  made  in  writ« 
ing,  and  ready  to  be  delivered  by  the  arbitrator  within  the  time, 
though  not  actually  delivered,  but  the  party  should  have  notice 
of  the  award  (4).  An  arbitrator  or  umpire,  having  once  made 
his  award,  is  Jimctus  officio;  therefore,  after  an  award  made 
nnder  the  hand  of  an  umpire,  and  ready  for  delivery  pursuant 
to  the  terms  of  reference,  of  which  notice  was  given  to  the 
parties,  an  alteration  by  the  umpire  of  the  sum  awarded,  though 
made  on  the  same  day,  and  before  delivery  of  the  award,  is  void, 
bnt  the  award  was  held  to  be  good  for  the  original  sum  awarded, 
which  was  still  legible,  the  same  as  if  such  alteration  had  been 
made  by  a  mere  stranger  without  the  privity  or  consent  of  the 
party  interested.  (5) 

If  an  award  be  to  do  any  thing  against  law  it  will  be  void ; 
so  also,  if  the  award  be  to  do  any  thing  which  is  morally  or 
physically  out  of  the  power  of  the  party,  such  as  delivering  up 
a  deed  not  in  his  custody,  or  over  which  he  has  no  controul,  or 
where  the  party  is  to  compel  a  stranger  to  do  any  act  of  which 
he  can  neither  enforce  the  performance,  either  in  law  or  equity, 
or  to  do  any  thing  unreasonable  which  may  subject  him  in  so 
doing  to  an  action  from  another  person.  What  shall  or  shall  not 
be  deemed  reasonable  is  however  necessarily  dependant  on  the 
terms  of  the  award,  and  many  difficult  questions  have  arisen  on 
this  point  (6) 

(1)3  Maul.  &  Sel.559.  (5)  6  East,  309.    3  Smith,  R. 

(2)  5  M.  &  S.  193.  400.   S.  C. ;  and  see  8  East.  54. 

(3)  Burr.  1474.     1  Blfi.  Rep.     11  East,  369. 

463.  S.  C.    4  Taunt.  432.  (6)  Rol.  Arb.  B.  1 2.  2  Mod. 304. 

(4)  4  Ean,  584.     6  East,  310. 
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Genenl  re^        The  general  requisites  of  an  award  are,  that  it  be  certain, 
»<«*(0  mutual,  and  final  (2).     But  certainty  to  a  common  intent  is 

sufficient  (8) ;  and  an  award  that  two  persons  shall  pay  a  ddit 
in  proportion  to  the  shares  which  they  held  in  a  certain  ship, 
the  ratio  of  their  shares  not  being  a  subject  of  dispute,  is  suffi- 
ciently certain  (4).  An  award  which  settles  the  costs  on  both 
sides  is  final  (5) ;  as  is  also  an  award  that  certain  actions  be 
discontinued,  and  each  party  pay  his  own  costs,  this  bemg  in  effisct 
an  award  of  stet  processus  (6).  And  an  arbitrator,  to  whom  all 
actions  and  causes  of  action,  and  all  matters  in  difierence  in 
two  actions  between  the  parties,  have  been  referred^  is  not  com- 
pelled to  take  matters  of  an  equitable  nature  into  consideration, 
but  an  award  made  by  him  in  reference  to  the  two  acticms  only 
is^  final  (7).  But  notwithstanding  the  award  be  final  as  to  all 
matters  referred  and  decided  upon  by  the  arbitrators,  yet  upon 
a  reference  of  all  matters  in  difierence  between  the  parties,  an 
award  does  not  preclude  the  plaintifi*  fi*om  suing  fi^r  a  cause  of 
action  existing  against  the  defendant  at  the  time  of  the  reference, 
upon  proof  that  the  subject-matter  of  such  action  was  not  laid 
before  the  arbitrators,  nor  included  in  the  matters  referred  (8). 
An  award  however  may  be  good  in  part,  and  bad  in  part,  'pro* 
vided  the  latter  be  independent  of  and  unconnected  with  the 
former.  (9) 


^       ^  Awards  are  to  be  construed  as  deeds  accordins  to  the  intei^- 

•ffectaiod  ops*  ^  ,    , 

ntion  of  awards,  tion  of  the  arbitrators ;  they  should  not  be  construed  too  strictly 

according  to  the  letter,  but  liberally,  according  to  the  intent 
and  meaning  of  the  parties,  and  according  to  the  power  or  autho- 
thority  delegated  to  the  arbitrators!  And  in  a  question  on  the 
construction  of  an  award,  the  court  will  endeavour  to  discover 
such  a  meaning  as  will  make  it  certain  and  final,  rather  than  a 
contrary  construction,  which  would  have  the  effect  of  defeating 


(1)  SceTidd,  860.  (7)  7  Taunt.   644.     1  Moore» 

(2)  See  Bac.  Ab.  tit.  Arbitra-  403.  S.  C. 

meat.      Kyd.  ou  Awards,  and  1  (8)  4  Durnf.  &  East,  146.    4 

Saund.  327.  Bsp.  Rep.  180. ;  but  see  WiUes, 

(3)  1  Burr.  274.;  and  see    7  268.  7  Mod.  349.   oct.  ed.  S.  C. 
Durof.  &  East,  76.  1  Bam.  &  Aid.  106.  East. 

(4)  6  Taunt.  254.  (9)  Willes,  62. 66.253.  Fonest, 

(5)  Forrest,  73.  73.  8  East,  13.  445. ;  and  see  2 

(6)  9  East,  497,  Saund.  293  a.  (1.)     12  Mod.  534. 

Cro.  Jac.  584.  2  Chit.  RepU.  594. 
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lt(L)».  If  die  terms  of  an  award  te  dear  on  the  fiioe  of  it,  the  CoMtnicdm 
o^Mnt  wSl  not  admit  as  aflMavit  of  one  of  the  arbitrators  to  Jl^^'  "^ 
ejcpiaio  tbdlr  intention  (2)*  Where  vpaa  the  trial  of  an  action 
of  tort  a  verdict  was  found  for  the  plaintiff,  subject  to  a  reference 
of  all  matters  in  diflferenoe,  the  defendant  claimed  before  the 
arbitrator  a  sum  of  money  due  to  him  on  the  balance  of  an 
account  which  was  admitted  by  the  plaintiff  to  be  due,  the 
award,  without  stating  that  it  was  made  ^  and  concerning  the 
premises^  directed  a  verdict  to  be  entered  for  the  plaintiff  with 
damages,,  it  was  held  that  this  award  was  sufficient  (3).  All 
'  afstioiis.  mentioned  in  the.  award  shall  be  construed  to  meen  all 
actions  over  which  the  arbitrators  are  by  the  terms  of  the  su1> 
mission,  empowpr^  to  decide*  If  there  be  any  contradiction  ill 
the  words  of  the  award,  so  that  one  part  cannot  stand  con- 
sistently with  the  otiier,  the  first  part  shall  stand,  and  the  latter 
be  rejected^  but  if  the  latter  be  only  an  e&planation  of  the  former, 
both  parts  in  such  case  shall  stand  (4) ;  and  where  any  words  in 
an  award  are  ambiguous,  they  shall  be  construed  so  as  to  give 
effisct  to  the  award.  If  an  award  be  to  give  releases  up  to  the 
time  of  making  the  award,  this  shall  be  construed  in  such  manner 
as  fi>  support  the  award*  It  is  questionable  whedier  interest  is 
claimable  on  a  sum  awarded.  (5) 

In  general  those  only  who  are  actual  parties  to  the  submis- 
sion shall  be  bound  by  the  award ;  but  although  the  operation 
of  the  award  ought  not  to  be  extended  to  any  person  who  is  not 
a  party  to  the  submission,  yet  if  the  persons  comprehended  in 
the  award  were  in  contemplation  of  the  submission,  although 
not  directiy  parties  to  it,  such  award  will  nevertheless  be  valid  (6); 
and  an  award  as  to  the  tide  to  land,  binds  aU  persons  claiming 
under  the  parties  to  die  reference  (7).  Where  there  are  several 
claimants  on  one  side,  and  they  aU  agree  to  submit  to  arbitra- 
tion, but  some  of  them  only  enter  into  a  bond  to  perform  the 
award,  such  award  shall  bind  the  rest  (8)  •  And  if  a  man  autho- 
rize another  on  his  behalf  to  refer  a  dispute,  the  award  is  bind- 

(1)  1  Wils.  Ch.  Rep.  34.  meot  of  an  interest  to  A.B.  will 

(2)  3  Moore,  24 1  •  warrant  an  assignment  to  A.  B.,  his 

(3)  1  B.&  A.  106.  executors,  administrators,  and  as- 

(4)  3  Bulst.  66,7.  signs  ?  1  Stark,  13. 

(5)  Gow.  C.N.P.  8.   3  Camp.        (7)  3  East,  Rep. 

468.  (8)  24  Car.  B.  M.  Montefiori, 

(6)  Roil.  Ab.  B.  18.    Q.  Whe-    tit.  Award  ;  see  Cro.  Car.  434 
ther  an  award  directing  the  assign- 
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ing  on  the  principal  alone^  unless  the  agent  bind  himself  for  the 
performance  of  the  principal  (I).  If  husband  and  wife  submit 
to  arbitration  any  thing  in  right  of  the  wife,  the  wife  shall  be 
bound  after  the  death  of  the  husband ;  but  a  submissicm  by  an 
executor  or  an  administrator  is  not  of  itself  an  admission  of  as* 
sets  (2).  So  a  reference  by  trustees  does  not  necessarily  make 
them  personally  liable  (S),  though  they  thereby  admit  they  have 
assets.  (4) 


What  is  a  per«        -The  p^ormauce  of  an  award  need  not  in  all  cases  be 
award!^  ^        ^^  according  to  the  very  words  of  the  award,  it  will  be  suffideot 

if  it  be  substantially  and  efPeetiyely  the  same ;  and  if  the  party 
in -whose  favour  the  award  is  made  accept  of  a  performance  ya^ 
rying  from  that  which  was  awarded,  this  will  notwithgtanding 
be  sufficient  (5).  If  an  award  be,  that  one  party  shall  enter 
into  a  security  for  money,  such  as  a  note,  bond,  &c.,  giving  sudi 
security  ^hall  be  deemed  a  performance  of  the  award;  and  on 
nonpayment,  the  person  to  whpm  such  security  is  given  can 
only  proceed  against  the  other  on  that  security,  and  not  on  the 
submission  or  arbitration  bond  (6).  Where  the  presenoe  or 
concurrence  of  both  parties  is  not  necessary  to  the  performance 
each  party  ought  to  perform  his  part,  even  without  waitidg  to 
be  required  by  the  other. .  Any  number  of  years  having  elapsed 
since  the  making  of  the  award  will  not  in  general  constitute  an 
objection  to  perform  it  by  the  parties,  if  called  upon;  nor  can 
the  statute  of  limitations  be  pleaded  in  bar  to  an  award,  if  made 
under  hand  and  seal.  (7) 

The  remedy  to  The  mode  of  enforcing  an  award  by  the  party  in  whose  fevour 
mS^(l)  "^'  ^^  ^  made  must  vary  according  to  the  various  forms  of  the  submis- 
sion. The  remedy  is  by  action,  or  by  bill  in  equity  for  a  spteiiic 
performance;  or  where  the  submission  is  made  a  rule  of  court, 
by  attachment  (9) ;  and  if  a  verdict  has  been  taken  for  the  plain- 
tiiTs  security,  by  entering  up  judgment  thereon,  and  taking  out 
execution.  Upon  a  submission  being  made  a  rule  of  court,  it 
was  formerly  holden  that  the  party  might  proceed  both  by  action 


(1)1  Wils.  28.  58. 

(2)  IT.R.691.    7T.R.  453. 
5  T.  R.  6. 

(3)  SE9p.  101.  . 

(4)  2  Chittv's  Reps.  40. 
(5;  3  Bulst!  67. 


(6)  2Stra.903.  1802. 

(7)  See  post. 

(8)  See  Tidd,  865.  As  to  the 
remedy  in  general,  Com.  Di#?.  A^- 
bitramentt  1. 1. 

(9)  lSalk.83.  . 
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and  attachment  at  the  same  time  ( 1) ;  but  a  different  doctrine  has  Th«  nmed/  to 
been  since  laid  down  (2) ;   and  accordingly,  in  a  late  case,  the  ^^^JJ^' 
court  of  common  pleas  would  not  grant  an  attachment  for  non- 
performance of  an  award  pending  an  action  brought  upon  it,  nor 
would  allow  the  plaintiff  to  waive  the  action  in  order  to  apply 
for  an  attachment.  (3} 

When  the  submission  is  by  deed,  with  a  penalty,  and  the 
award  is  made  within  the  time  limited,  an  action  of  debt  lies 
upon  the  deed  for  the  nonperformance  of  the  award,  and  that 
whether  the  award  be  for  the  payment  of  money  or  thfi  perform- 
ance of  a  collateral  act;  but  where  in  an  arbitration  bond  a  time 
was  liqiited  for  the  arbitrator  to  make  his  award,  and  such,  time 
was  afterwards  enlarged  by  mutual  consent,  it  was  holden  that 
no  action  could  be  maintained  on  the  bond  to  recover  the  penalty 
for  not  performing  the  award  made  after  the  time  first  li- 
mited (4).  In  such  case  the  plaintiff  should  have  proceeded  by 
action  of  debt,  or  assumpsit,  on  the  submission  implied  in  the 
agreement  to  enlarge  the  time.  An  action  of  debt  also  lies  upon 
a  submission  by  deed  without  a  penalty,  or  upon  a  submission  in 
writing  without  deed  or  by  parol,  where  the  award  is  for  the 
payment  of  money ;  but  where  it  is  for  the  performance  of  a  col- 
lateral act,  the  plaintiff  should  proceed  by  action  of  covenant 
upon  the  deed ;  or  if  the  submission  be  without  deed,  by  action 
of  assumpsit  (5).  And  when  matters  in  dispute  are  referred  to 
arbitration  without  bond,  and  the  arbitrators  award  a  certain 
sum  to  be  due,  it  may  be  recovered  under  a  count  on  an  insimul 
ctmputassent  (6).  In  all  actions  upon  awards  it  must  be  un- 
equivocally shewn  that  both  the  parties  submitted,  before  the 
award  itself  can  be  properly  introduced  (7) ;  the  submission 
also  must  be  so  stated,  as  to  correspond  exactly  with  and  sup- 
port the  award  (8).  The  plaintiff  is  bound  to  shew  that  the 
award  was  made  according  to  the  terms  of  the  submission ;  and 
where  by  the  terms  of  the  award  performance  on  the  part  of  the 
plaintiff  is  a  condition  precedent  to  that  on  the  part  of  the  de- 
fendant)  the  plaintiff  must  then  shew  that  he  has  done  every 

(1)1  Salk.  73.  (5)  2  Lord  Raym.  1040. 

(2)  Andr.   299.       Cas.    temp.         (6)  I  £sp.  Rep.  194. ;  but  see 
Hftrdw.  106.  id.  377. 

(3)  1  Boa.  &  PiiL  81.  -       (7)  2  Stra.  923. 

(4)  3  T,  R.  629.  in  notes.  (8)  Show.  61. 
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The  nmedv  to    tiling  neoessaiy  to  entitle  him  to  call  on  the  opposite  party;  but 
^^^aimUT'  ^^^^  ^7  ^^^  plaintiff^  and  refoaal  by  the  defendant^  wiH  be  sa^ 

ficient,  unless  the  thing  to  be  done  by  the  plaintiff  can  be  done 

with  the  concurrence  of  the  other* 

When  an  award  is  not  for  the  payment  of  money,  bat  an  en- 
forcement of  any  collateral  act  in  qpede,  it  may  sometimes  be 
enforced  by  a  biU  in  equity^  upon  which  the  court  will  decree  a 
specific  performance ;  but  a  court  of  equity  will  not  compel  a 
defendant  to  discover  a  breach  by  which  he  may  subject  himsdf 
to  the  penalty  of  a  submission  bond  (1).  There  is  a  djstincdon> 
however,  to  be  observed  between  the  cases  where  the  reference 
was  with  the  intervention  of  a  court,  and  where  it  was  entirdf 
the  act  of  the  parties;  in  the  latter  there  must  be  an  acqui- 
escence in  the  award  by  them,  a  part  performance,  or  proof  of 
some  subsequent  agreement  to  have  it  executed,  in  order  to  in- 
duce the  court'  to  interpose  (2).  In  all  eases  a  court  <^  equity 
exercises  a  very  wide  discretion  when  called  upon  to  enforce 
obedience  to  an  award.  Sometimes  where  a  court  of  law  would 
consider  a  party  as  bound  to  performance,  a  court  of  equi^  wilt 
r^iise  to  compel  it;  sometimes  where  in  a  court  of  law  an  award 
could  not  be  supported,  equity  will  decree  it  to  be  perfatin- 
ed  (S).  The  specific  performance  of  an  award  will  be  decreed 
in  equity,  it  being  an  agreement  on  terms  pointed  out  by  a  tbbrd 
person;  and  though  equity  will  not  specifically  perform  an  un- 
reasonable agreement,  that  doctrine  does  not  apply  to  an  agree- 
ment embodied  in  an  award.  (4) 

Where  the  submission  is  by  rule  of  court,  originaHy  or  by 
order  of  nisi  prius,  or  agreement  which  is  afterwards  made  a  rule 
of  courts  the  party  disobeying  an  award  b  not  cmly  hMe  to  an 
action,  but  also  to  an  attachment,  as  for  a  contempt  (5).  And 
where  the  original  award  was  lost,  the  court,  on  a  proper  affidavit, 
granted  an  attachment  upon  a  copy  of  it  (6).  But  an  attadi* 
ment  cannot  be  granted  against  a  peer  of  the  realm  or  member 

(1)  3  P.Wms.  187.     1  Atk.  62.        (3)  Caldw.  169. 

6  Ves.  12.    14  Ves.400.Vm.Arbit.        (4)  1  Wib.  Ch.  Rep.  34. 

1.  a.  4.  5.     1  Rep.  in  Chaa.  76.  (5)  1  Salk.  83. ;    and  see   1 

(2)  2  Rep.  b  Ch.  19.      1  Atk.  Sauad.  327.  c. 
59.  3  P.Wms.  187.  Ca.  T.  Finch.        (6)  1  Stnu  526. 
1&  17  Vet.  241.   See  Caldw.  168. 
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of  the  house  of  commons,  for  nonpayment  of  money^  pursuant  to  The  ramedv  to 

an  award  (1).    If  an  arbitrator  awards  among  other  things,  that  *^**"Pi '*™r*' 

each  party  shall  pay  a  moiety  of  the  Cbsts  of  the  arbitration,  and 

of  making  the  submission  a  rule  of  court,  and  one  party,  in  order 

to  get  the  award  out  of  the  hands  of  the  arbitrator,  pay  the  whole 

it  seems  that  he  may  have  an  attachment  against  the  other  party 

if  he  refuse  to  pay  his  moiety  (2)  {  but  if  upon  the  reference  of 

an  action  in  the  common  pleas  the  arbitrator  award  the  costs  of 

a  nonsuit  to  be  paid  by  one  party,  and  a  larger  sum  to  be  paid 

as  a  debt  by  the  other,  the  party  awarded  to  pay  the  smaller  sum 

is  entitled  to  a  set  o£P without  motion;   and  if  payment  of  the 

smaller  sum  be  enfon^ed  by  attachment,  the  court  will  set  it 

aside.  (3) 

The  party  hairing  a  remedy  by  action  on  the  award,  it  is  dis- 
cretionary in  the  courts  whether  or  not  they  will  enforce  it  by 
attachment;    and  therefore^  where  there  was  a  contrtoiety  qi  ^ 
evidence,  they  would  not  determine  it  upon  affidavits,  in  a  sum- 
mary way  (4),    So  where  the  defendant  was  a  bankrupt,  and  in- 
capable of  paying  the  sum  awarded,  the  court  refused  an  attach- 
ment for  nonpayment  of  it  (5)«     And  where  a  party  was  taken 
upon  an  attachment  for  not  performing  an  award,  after  which  he 
became  bankrupt,  and  obtained  his  certificate,  the  court  ordered 
him  to  be  discharged ;  for  this  was  a  demand  for  which  debt 
would  lie,  and  the  act  says,  he  sh^ll  not  be  arrested,  prosecuted, 
or  impleaded  for  any  debt  due  before  the  bankruptcy;  it  would 
therefore  be  hard  to  keep  him  in  custody  when  the  duty  is  dis- 
charged (6).     A  feme  sole,  having  agreed  to  a  reference,  was 
awarded  to  deliver  up  two  notes,  and  pay  a  sum  of  money :  she 
married,  and  the  husband  refusing  to  pay  it,  it  was  doubted  if 
the  cwit  would  grant  an  attachment  against  both  or  either  of 
them  (7).    And  where  an  arbitrator  awarded  that  A.  should 
fulfil  an  agreement  for  the  purchase  of  land  of  B.,  and  should 
pay  the  purchase-money  on  B/s  conveying  the  land  with  a  good 
title,  the  court  of  common  pleas  refused  to  grant  an  attachment 

(1)  7  T.R.  171^448.  Ante,  218.  (5)  Anon,  K.  B.  1  Cromp.  270. 

(2)  1  Bos.  &  Pul.  93.  Stokes  (6)  2  Stra.  1152;  but  see  the 
V.  Harris,  M.  45  Geo.  3.  K.  B.  2  case  exparte  Sneaps,  Co.  Bl.  7  ed. 
Smith,  R.  12.  S.  C.  211,  J2.     9  East,  318. 

(3)  4  Taunt.  632.  (7)  Anon,  1  Cromp.  270.;  and 

(4)  1  Stra.695.  1  Saund.327.  c.  see  6  T,  R.  161. 
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The  remcdv  to    agsiiiflt  A.  for  non.perforniance>  on  an  affidavit  that  B.  had  re- 
^^"^^itnund^  quired  A*  to  pay  the  money,  assuring  him  of  his  readiness  to 

convey  him  a  good  title,  without  further  stating  that  B.  had  tan 

dered  a  conveyance  executed.  (1) 

The  court  of  king's  bench  will  not  grant  an  attachment 
against  an  administrator  for  not  performing  a  rule  of  court 
entered  into  by  the  intestate,  and  a  submission  to  arbitration  by 
an  executor  or  administrator  is  not  of  itself  hdden  to  be  an  ad-* 
mission  of  assets,  and  therefore,  if  upon  such  a  submission  the 
arbitrator  simply  award  a  certain  sum  to  be  due  to  the  testator 
or  intestate's  estates,  without  saying  by  whom  it  is  to  be  paid, 
the  executor  or  administrator  is  not  personally  liable  to  the  pay- 
ment of  the  sum  awarded,  nor  can  be  attached  for  the  nonpay- 
ment of  it  (2).  The  act  of  submitting  to  arbitration  does  not  of  itself 
make  a  trustee  or  administrator  personally  liable  to  costs  (3) ; 
but  a  submission  to  arbitration  by  an  executor  or  administrator 
is  in  general  considered  as  a  reference,  not  only  of  the  cause  of 
action,  but  also  of  the  question  whether  or  not  he  has  assets,  and 
therefore,  if  an  arbitrator,  tinder  a  reference  between  A.  and  B. 
administrator,  award  that  B.  shall  pay  a  certain  sum  as  the 
amount  of  A's  demand,  B.  cannot  afterwards  object  that  he 
had  no  assets,  for  this  is  equivalent  to  determining  as  between 
these  parties  that  he  had,  and  therefore  he  may  be  attached  for 
nonpayment  (4).  So  a  reference  to  arbitration  of  all  matters  in 
dispute  by  assignees  of  a  bankrupt,  and  a  consequent  award  to 
pay  a  sum  of  money,  is  conclusive  upon  them  as  to  assets  (5).  So 
trustees  of  an  insolvent  debtor,  by  entering  into  an  arbicraticm 
bond,  admit  they  have  assets,  and  they  may  be  attached  on  non- 
payment (6).  A  foreign  attachment  in  London,  if  properly 
pleaded,  is  a  good  bar  to  an  action  on  an  award  (7)f  or  on  a  bcNid 
conditioned  for  its  performance  (8) ;  but  where  the  submission  is 
made  a  rule  of  court,  it  is  no  answer  to  an  attachment  in  the 
king's  bench  for  nonpayment  of  the  sum  awarded.  (9) 


(1)  6  Taunt.    561.      2  Marsh,         (6)  2  Cbitty's  Rcpts.  40. 
276.  S.  C.  (7)  1  Sid.  327. 

(2)  5  Duruf.  &  East,  6,  (8)  1  Lord  Raym.  636.  3  Sslk, 

(3)  3E«p.Rep.  101.  49.  S.  C. 

(4)  7  T.   R.  453.;    and  see,        (9)  4  T.  R,  313.  in  notes.    \ 
)T.R.69l.  Cronip.  270.    4T^uot.473- 

(5)  2  Rose,  50t 


Ch.  15.]  and  Awards.  666 

'  B^re  any  i^Iication  is  made  for  an  attachment,  or  to  set  The  reoMdv  to 
aside  an  award  (1)^  the  submission  must  be  made  a  rule  of  court,  ^'^^^u^ 
if  not. one  already,  which  is  done  on  an  affidavit  by  one  of  the 
witnesses,  of  the  due  execution  of  the  bond  or  agreement  con- 
tained in  the  submission ;  and  if  he  refuse  to  make  it,  the  court 
will  compel  him  (2). 

At  common  law,  where  the  submission  to  arbitration  was  by  ReUefigunaaa 
rule  of  court,  which  was  often  the  case^  the  conduct  of  tbe  arbi-  ||^2||w^) 
trators  and  of  the  parties  to  the  submission  might,  as  it  still  loay, 
be  examined  into ;  and  if,  on  examination,  it  appeared  that  the 
arbitrators  had  been  partial  and  uiyust,  or  had  mistaken  the 
law,  the  court  would  not  enforce  a  performance  of  the  award  (4). 
But  where  the  submission  was  by  bond  or  other  writing,  or  by 
parol,  there  was  no  other  way  of  impeaching  the  award  for  the 
misbehaviour  of  the  arbitrators,  than  by  filing  a  bill  in  equity  (5). 
This  was  remedied  by  the  statute  9  &  10  Will.  S.  c.  15.  s.  2.^ 
which  enacts,  that  ^'  any  arbitration  or  umpirage  procured  by 
corruption,  or  undue  means,  shall  be  judged  and  esteemed  void 
and  of  none  efiect,  and  accordingly  be  set  aside  by  any  court 
of  law  or  equity,  so  as  complaint  of  such  corruption  or  undue 
practice  be  made  in  the  court  where  the  rule  is  made  for  sub- 
mission to  such  arbitration  or  umpirage,  before  the  last  day  of 
Uie  next  term  after  such  arbitration  or  umpirage  made  and  pub* 
lished  to  the  parties  (6)."     But  this  statute  does  not  extend  to 
such  awards  as  are  made  in  pursuance  of  an  order   of  nvA 
prius(7)9  nor  to  parol  awards  (8),  which  therefore  remain  as  at 
common  law« 

The  grounds  upon  which  an  application  may  be  made  to  the 
courts  for  setting  aside  an  award  are,  that  Uiere  is  some  ob- 
jection to  its  legality  appearing  on  the  face  of  the  award  itself, 
or  from  the  reasons  given  by  the  arbitrators  in  support  of  it  (9) ; 
or  that  the  award  does  not  follow  the  submission,  or  is  too  ex-     ' 


(1)  2 Str. 1 1 78.,  and  ^e  3 Moore,  (6)  Cowp.  23.    Barnes,  55. 
64.  (7)  1  Str.  301.     2  Burr.  701. 

(2)  IStrJ.  Barnes,  58.  1  Price,  1  Sauod.  327.     6  East,  466. 
308.     See  Tidd's  Pract.  868.  (8)  7  T.  R.  1 .  1  Saund.  327.  (c.) 

(3)  See  Tidd,  7  ed.  872.  (9)   3  East,  13.  18.,  and  see 

(4)  1  Salk.  71.  73.  83.     1  Mod.  6  Taunt.  255.   1  Chitty,  Rep.  674. 
21.    2  Bur.  701.     1  Saund.  327.  (a.)    2  Moore,  713. 

*  (5)  \  Saund.  327.  b. 
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RtUtf^uMttft  tensive  or  too  limited  (1);  or  that  the  ari»trator  has  eiooeeded  his 
MBpnper  twaid.  authorityi  or  had  no  authority  to  make  the  award,  or  that  his 

authoriQr  was  revoked ;  or  else  that  there  has  been  some  inre- 
galari^,  as  want  of  notice  of  the  meeting  (2)|  or  oollusion,  or 
misbehaviour  of  the  arbitrators  (S);  and  if  the  application  be 
made  in  due  time^  every  ground  of  relief  in  equity  against  an 
.  award  is  equally  open  in  a  court  of  law  (4).  But  the  court  of 
king^s  bendi  will  not  set  aside  an  award  on  a  suggestion  that 
the  arbitrator  was  mistaken  in  point  of  law,  unless  the  principles 
of  kw  upon  which  he  has  decided  appear  on  the  face  of  the 
award  (5) ;  and  if  a  point  of  law  be  distinctly  and  expressly  re- 
fenred  to  the  decbion  of  an  arbitrator,  his  award  will  be  bind- 
ing, even  though  the  incorrectness  of  the  dedsion  appear  on  the 
fcoe  of  the  award  (6).  It  is  also  a  rule^  that  the  courts  will  not 
enter  into  the  merits  at  large  upon  which  an  award  is  founded ; 
fer  if  they  did,  no  person,  it  is  said,  would  ever  undertake  to  be 
arbitrator  (7)*  It  is  not  suflScient,  in  order  to  impeach  an 
award,  upon  the  face  of  whidi  no  objection  appears,  to  state  facts 
from  which  it  may  be  inferred  that  the  award  was  founded  upon 
an  incorrect  notion  of  the  law  of  the  case  (8);  and  if  the  terms 
of  an  award  be  clear  upon  the  face  of  it,  the  court  will  not  admit 
an  affidavit  of  one  of  the  arbitrators  to  explain  their  inten- 
tion (9).  Where  matters  of  law  and  &ct  are  referred  to  an 
arbitrator,  his  award  is  final  and  conclusive;  and  if^  in  the  awards 
he  is  silent  as  to  the  law,  the  courts  will  not  interfere,  though 
the  award  be  wrong  (10) ;  so  where  a  cause  involving  a  question 
of  law  was  referred  to  a  barrister,  under  a  rule  of  court  to  settle 
all  nuLtters  in  difierence  between  the  parties,  and  he  made  his 
award  thereupon,  but  the  question  of  law  did  not  appear  upon 
the  face  of  the  award,  the  courts  considering  that  it  was  the 
intention  of  the  parties  to  refer  the  decision  of  the  merits,  as 
well  upon  the  matter  of  law  as  of  fact,  to  the  arbitrator,  refused 


(1)  2  Moore,  723.  3  Moore,  2  Moore,  713.  13  East,  357. 
674.     7  East,  81.  Caldw.  53,  &c. 

(2)  ISftlk.  71.  4  Moore,  148.,  (6)  Qy.  See  2  Mad.  6.  6Ves. 
but  see  3  Atk.  529.  282.    9  Ves.  364. 

(3)  3  Atk.  529.  2Vem.  515.  (7)  1  Salk.  71.  1  Stra.  301. 
485.  2  Burr.  701.  Sturtv.Mog-  3  Atk.  529.  2  Bur.  701.  1  Saund. 
geridge,  £.  T.  43  Geo.  3.    K.  B.  327.  a. 

Tidd*8  Pract.  872.  (8)  1  Taunt.  48. 

(4)  3  Burr.  1258,  9.  (9)  3  Moore,  241. 

(5)  5  M.  &  S.  504.    3  Bam«  &        (10)  I  Dowl.  &  R.  366. 
Aid.  237.     1  Chit.  Rep.  674.  S.  C. 
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to  open  the  award  again,  upon  a  suggestion  of  the  arbitrator's  Relief  ag^uHeiii 

mistake  in  point  of  law  upon  the  construction  of  a  contract  impnpcrawwdvi 

between  the  parties  (1).    The  rule  as  to  setting  aside  awards  <m 

the  ground  of  the  mistake  of  the  arbitrator  is,  that  where  there 

is  dear  and  distinct  evidence  of  mistake,  the  nature  of  it,  and 

that  it  was  made  out  to  the  satisfaction  of  the  arbitrators,  courts 

both  of  law  and  equity  will  interpose,  Che  one  by  setting  aside 

the  award,  the  other  by  refusing  t6  make  it  a  rule  of  court  (2); 

but  a  declaration  of  one  of  the  arbitrators,  that,  had  he  seen  a 

letter  di  which  bemg  mislaid  at  the  time  the  contents  were 

proTed^  he  would  have  acted  otherwise,  does  not  fidl  within  the 

reach  of  this  rule  (d).    If  to  award  be  made  on  an  Improper 

stamp,  and  no  application  be  made  to  enforce  the  award,  the 

court  will  not  set ,  it  aside  (4)  \  and  if  an  objection  to  the  stamp 

be  not  alledged  as  a  ground  for  obtaining  a  rule  to  shew  cause 

to  set  aside  an  award,  the  court  will  not  snfier  it  to  be  reliec 

upon  afterwards  when  cause  is  shewn.  (5) 

A  court  of  equity  will  not  in  general  interfere  to  set  aside  an 
awards  when  the  submission  is  either  voluntary  or  under  an  order 
of  nisi  priu%  except  for  corruption  or  improper  conduct  in  the 
arbitratot^  or  where  the  award  appears  on  the  fiice  of  it  to  be 
oontraiy  to  the  rules  of  equity,  or  to  the  prejudice  of  an  in- 
fant, &c.  (6).  If  the  submission  be  by  order  of  nisi  prius,  or 
in  pursuance  of  9  &  10  Will.  3.,  a  court  of  equity  will  not 
entertain  a  bill  to  relieve  against  an  award  for  corruption  or 
partiality  (7),  unless  the  submission  be  not  acted  upon,  or  the 
court  of  law  refuse  to  relieve  upon  implication,  or  the  time  for 
complaining  at  law  under  the  statute  be  elapsed  (8).  In  bills  to 
have  an  award  set  aside  for  corruption,  it  is  usual  to  make  the 
arbitrators  defendants,  together  with  the  party  in  whose  favour 
the  award  is  made.  The  arbitrators  may  plead  the  award  in 
bar,  but  they  must  shew  themselves  to  have  acted  impartially, 
otherwise  the  court  will  make  them  pay  costs. 


(1)  13  East,  357.     1  Dowl.  &  (5)   Liddell  v.  Johnstone,  H. 
R.  366.     1  B.  &.  B.  80.  38  G.  3.  K.B.    Tidd's  Pract.  874. 

(2)  Per  Lord  Eldon.     18  Ves.  (6)  1  Ch.  Cas.  279.  2Ve8.315. 
449.    See  2  Chitt.  Repts.  44.  1  Vem.  157.    Ambl.245.    2Wi]8. 

(3)  Id.  149. 

(4)  7  T.  R.  95.  (7)  14  Ves.  530.     2  Mad.  10. 

(8)  Id.  Mont.  tit.  Award. 
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R«iMf  a^Mfitt  an       The  application  to  set  aside  an  award  must  be  made  in  due 
improper  aw    •   time;  and  the  ooart  will  not  listen  to  an  application  to  set  aside 

an  award  for  any  defect  whatsoever,  after  the  time  limited  by  the 
9  &  10  Will.  S.  c.  15.  (I))  though  such  defect  appear  on  the  face 
of  the  award  (8).  But  upon  an  application  for  an  attachment 
for  non*performance  of  an  award,  it  is  competent  to  the  parties 
to  object  to  the  award  for  any  illegality  apparent  on  the  face  of 
it,  though  the  time  for  applying  to  set  it  aside  be  expired  (3). 
In  some  cases,  indeed,  courts  will  interpose  their  authority, 
though  the  time  prescribed  should  have  elapsed  (4) ;  and  a  court 
of  equity  may  relieve  on  manifest  grounds,  after  the  time  re- 
quired by  the  act  for  complaint  at  law,  though  no  such  com- 
plaint be  made  at  all  in  the  courts  of  common  law.  (5) 

In  an  action  to  recover  the  sum  awarded,  the  defendant  can- 
not dispute  the  validity  of  the  award,  his  proper  course  being  to 
apply  to  the  court  to  have  it  set  aside  (6).  But  where  all  matters 
in  difierence  are  referred,  it  is  a  good  plea  in  bar  to  an  action  on 
the  submission  bond,  that  a  particular  defence  was  notified  to 
the  arbitrator  before  the  award  was  made^  and  that  he  n^ected 
to  decide  upon  it  (7) ;  and  an  objection  apparent  on  the  fiure  of 
an  award  may  be  urged  in  answer  to  a  bill  in  equi^  for  a  spe- 
cific performance  (8),  or  in  shewing  cause  against  a  motion  for 
an  attachment  (9) . 

(1)  7  T.  R.  73.  (6)  Gow.  C.  N.  P.  5.      8  East, 

(2)  1  East,  276.  344.    2Wil0. 148.     1  Marsh.  238. 

(3)  7  T.  tt.  73.  3  Taunt.  378. 

(4)  1  Marsh.  471.     6  Taunt.         (7)  16  Bast,  58.,  and  see  Cro.  , 
in.S.  C.    2T.R.  781.  8  Bast,    Eliz.  838. 

466.  (8)  1  Ca.  in  Ch.  279. 

(5)  Barnes,  75.  152.  (9)  7  T.  R.  73. 
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CHAP.  XVI. 

Of  Set  Of  and  Mutual  Credit 

l^E  will  next  consider  the  remedy^  if  it  may  be  so  expressed,  set  dt  (i) 
by  means  of  a  set  off,  or  cross  demand,  or  mutual  credit,  • 

At  common  law,  and  independently  of  the  statutes  of  set  ofl^ 
a  defendant  is  entitled  to  retain  or  claim,  by  way  of  deduction, 
all  just  allowances  or  demands  accruing  to  him,  or  payments 
made  by  him  in  respect  of  the  same  transaction  or  account, 
which  forms  the  ground  of  action.  This  cannot  be  termed  a 
set  off  in  the  strict  l^;al  sense  of  the  word,  because  it  is  not  in 
the  nature  of  a  croES  demand  or  mutual  debt,  but  rather  con- 
stitutes a  deduction,  rendering  the  sum  to  be  recovered  by  the 
plaintiff  so  much  less  (2).  So  where  demands  originally  cross, 
and  not  arising  out  of  the  same  transaction,  have,  by  subsequent 
express  agreement,  been  connected,  and  stipulated  to  be  de« 
ducted  or  set  off  against  each  other,  the  balance  is  the  debt 
and  the  only  sum  recoverable  by  suit,  and  cannot  stFictiy  be 
called  a  set  off.  (3) 

But  before  the  statutes  of  set  off  were,  there  were  mutual 
cross  demands,  unconnected  with  each  other.  A  defendant  could 
not  in  a  court  of  law  defeat  the  action  by  establishing  that  the 
plaintiff  was  indebted  to  him  even  in  a  larger  sum  than  that 
sought  to  be  recovered,  and  relief  could  only  be  obtained  in 
a  court  of  equity  (4).  To  remedy  this  inconvenience,  it  was 
enacted'  by  the  2  Geo.  2.  c.  22.  s.  13.,  **  that  where  there  are 
mutual  debts  between  the  plaintiff  and  defendant,  or  if  either  party 


(1)  As  to  set  off,  and  mutual 
credit  in  general,  see  Montague's 
Set  off.  ]  Chitty  on  Pleading. 
Selwyn's  Ni.  Pri.  146. 

(2)  lBla.R.651.  4  Burr.  2133. 
2221.,  and  other  cases  collected  in 
Montague*8  Set  off,  1,  2,  3.  Cus- 
tom in  hat  trade  of  deductions, 
see  1  Stark.  343.  If  captain  sells 
goods  for  repairing  vessel,  ownet 


may  deduct  amount  of  them  sold 
against  freight,  1  Stark.  890. 

(3)  5T.ll.  135.  3T.R.599. 
3  Taunt.  76.  2  Taunt.  170.  Mon- 
Ugue  on  Set  off,  J ,  2^  3,  and  28 
note  (2  p.). 

(4)  2  Burr.  820.  1230.  4  Burr. 
2220.  Montague  on  Set  off,  I> 
2,3,  15. 
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sue  or  be  sued  at  eaecutor  or  ndnrinitlratoar  {l\  wlcve  there  ate 

mutnal  debts  between  the  testator  or  intestate  and  eitber  party, 

one  debt  may  be  set  against  the  other,  and  such  matter  may  be 

given  in  evidence  upon  the  general  issney  or  pleaded  in  bar,  as 

the  nature  of  the  case  shall  require,  so  as  at  the  time  of  his 

pleading  the  general  issue,  where  any  such  debt  of  the  plainti£^ 

his  testator  or  intestate  is  intended  to  be  insbted  on  in  evidence, 

notice  shall  be  given  of  the  particular  sum  or  debt  so  intended 

to  be  insisted  on,  and  upon  what  account  it  became  due,  or 

otherwise  such  matter  shall  not  be  allowed  in  evidence  upcm 

such  general  issue/'  This  clause  was  made  perpetual  by  8  Geo.  2. 

c.  24.  8. 4. ;  and  it  having  been  doubted  whether  mutual  debts  ci 

a  difierent  nature  could  be  set  against  each  other  (2),  it  was  by 

the  last  mentioned  statute  (S)  further  declared,  '^  that  by  virtue 

of  the  said  clause  mutual  debts  may  be  set  against  eadi  other, 

either  by  bring  pleaded  in  bar,  or  given  in  evidence  under  the 

general  issue  in  the  manner  therein  mentioned,  notwithstanding 

that  such  debts  are  deemed  in  law  to  be  of  a  difierent  nature^ 

unless  in  cases  where  either  of  the  said  debts  shall  accrue,  by 

reason  of  a  penalty  contained  in  any  bond  or  specialty ;  and  in  all 

cases  where  either  the  debts  for  which  the  action  luth  bem  or 

shall  be  brought,  or  the  debt  intended  to  be  set  against  the  same, 

hath  accrued  or  shall  accrue,  by  reason  of  any  such  penalty,  the 

debt  intended  to  be  set  off  shall  be  pleaded  in  bar,  in  whidi  plea 

shall  be  shown  how  much  is  truly  and  justly  due  on  either  ude; 

and  in  case  the  plaintiff  shall  recover  in  any  such  action  or  suit, 

judgment  shall  be  entered  for  no  more  than  shall  appear  to  be 

truly  and  justly  due  to  the  plaintiff  after  one  debt  being  set 

against  the  other  as  aforesaid/'    These  statutes  were  passed  for 

the  benefit  of  the  defendants,  and  they  are  not  imperative  so 

that  a  defendant  may  waive  his  right  to  set  off,  and  bring  a  cross 

action  for  the  debt  due  to  him  from  the  plaintiff,  if  it  exceeds 

that. due  to  the  plaintiff  (4),  and  where  he  is  not  prepared  at  the 

time  the  plaintiff  sues  him  to  prove  his  cross  demand,  it  is  most 

r  — — , . 

(1)  Before  the  stat,  8  Geo.  2.  (2)  Wine8,262.  Selwyn's  N.P. 

c.  24.  8. 5.  it  was  considered  that  4  ed.  544.,  5.  n.  39,  40. 

to  an  action  by  an  executor  on  a  (3;  Sect.  5. 

specialty,  the  defendant  could  not  (4)  2  Camp.  595.  5  Taunt.  148. 

set   off  a  simple,    contract  debt.  How  the   plaintiff  may    prerent 

Selw.  N.P.  4th  edit.  544.,  5.  n.  40. ;  such  cross  action,  by  allowing  the 

but  that  statute  allows  such  set  off.  set  off,  and  having  it  so  indorsed  on 

the  postea,  1  Camp.  252.  post. 
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advisable  not  to  plead  or  give  notice  of  set  ofl^  for  in  case  he 
should  go  into  evidence  upon  the  trial  in  support  of  his  cross 
demand,  and  fidl  in  the  attempt,  he  cannot  afterwards  proceed  in 
a  cross  action  for  the  amount^  and  the  party  cannot  bring  an 
action  for  what  he  has  succeeded  in  setting  oiF  in  a  former  snit 
against  him,  though^  if  the  set  off  were  more  than  sufScient  to 
cover  the  plaintiff's  demand  in  the  former  action,  the  defendant 
therein  might  then  maintain  an  action  for  the  surplus  (1). 

There  is  a  difference  upon  a  set  off  in  equity  «nd  at  law. 
In  equily  it  prevailed  long  before  the  statute.  But  in  equity  it 
must  be  a  strict  set  off  sustainable  at  law,  or  a  case  of  mutual 
debt  or  credit  (2),  though  under  circumstances  in  a  court 
of  equity,  a  joint  debt  may  be  set  off  against  a  separate  de- 
mand. (5) 

With  respect  to  the  nature  of  the  demands  to  be  set  off  against 
each  other,  it  is  observable  that  the  statutes  only  speak  of  mutual 
debts f  therefore  the  demand,  as  well  of  the  plaintiff  as  of  the  de- 
fendant, must  be  a  debt,  and  a  set  off  is  not  allowed  in  actions  or 
claims  for  torts,  as  upon  the  case^  trespass,  replevin,  or  de-^ 
tinue  (4).  The  only  actions  in  which  a  set  off  is  allowed,  are 
assumpsit,  debt,  and  covenant  for  the  nonpayment  of  money,  and 
for  which  an  action  of  debt  or  indebitatus  assumpsit  might  be 
sustidned  (5);  or  where  a  bond  in  a  penalty  is  given  for  securing 
the  payment  of  money  or  an  annuity  (6),  or,  at  least,  stipulated 
damages  (?)•  But  where  the  demand  is  for  uncertain  da- 
mages (8),  although  secured  by  penalty  (9),  a  set  off  is  not  al^ 
lowed ;  as  for  not  delivering  goods  according  to  contract  (10) ;  for 
injuring  goods  delivered  to  the  plaintiff  to  be  carried  (II);  not  re- 
pairing, whereby  defendant  was  obliged  to  pay  money  (12) ;  not 
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(1)  3£sp.Rep.  104. 

(2)  19  Ves,  467. 

(3)  3Merival.618. 

(4)  Bull.  Nisi  Prius,  181.  4  T. 
R.  512.  1  Bla.  Rep.  394.  Per 
Lawrence,  J.  7  T.  R.  47.  Mon- 
tague, 18. 

(5)  2  Bla.  Rep.  911.  Cowp. 
56,57.  Willes,  261.  Bull.  N. 
P.  179.    Selw.  N.  P.  4  ed.  547. 

(6)  2  Burr.  820. 

(7)  2  T.  R.  32.  Montague, 
22. 


(8)  1  Bla.  Rep.  394.  2  Bla. 
Rep.  910.  Cowp.  57.  6  T.  R. 
488.  4£sp.Rep.209.  lTaunt.137. 
3  Camp.  329.  Montague,  22.  5 
M.  &  S.  439. 

(9)  2  Burr.  1024.  BulL  N.  P. 
179,  180.  WiUes,  261.  Selw. 
N.  P.  4  ed.  147. 

( 1 0)  1  Bla.  Rep.  394.  Cowp. 
57. 

(11)  2  Bla.  Rep.  910. 

(12)  6T.R488. 
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insuring  (1 } ;  for  not  indemnifying  (8) ;  not  giving  a  bill  of  cx^ 
change  in  payment  for  goods  sold  (3) ;  or  specially  for  not  pay- 
ing on  a  particular  day  or  event  a  sum  of  money,  though  if 
the  plainUff  declare  generally  for  the  debt  a  set  off  will  then 
be  admissible  (4) ;  and  though  it  has  been  conndered  that  a  de* 
mand  for  goods  bargained  and  sold,  and  which  the  defendant 
has  refbsed  to  receivei  may  be  set  o£^  it  seems  questionable^  when 
they  have  been  resold,  whether  such  a  demand  is  available  as  a 
defence  (5).    So  in  an  action  of  debt  on  a  policy  of  insurance 
against    the  Royal  Exchange  company  for    an  average  loss 
whidi  has  not  been  adjusted,  premiums  of  insurance  cannot  be  set 
off,  the  plaintiff's  demand  being  for  unliquidated  damages  (6) ;  and 
a  guarantee  to  the  amount  of  a  certain  sum  of  mon^  given  for  a 
third  person  cannot  be  the  subject  of  a  set  off  (7) ;  so,  as  only  a 
money  demand  can  be  set  off  when  an  action  upon  a  bail  bond  is 
brought  in  the  name  of  the  sheriff,  the  defendant  cannot  plead  a 
set  off,  though  it  is  said  that  it  may  be  otherwise  when  the  action 
on  such  bail  bond  is  in  name  of  the  assignees  (8).    The  de- 
fendants  bringing  an  action,  or  obtaining  a  verdict  for  a  debt,  is 
however  no  waiver  of  the  right  to  set  off  the  debt  (9) ;  and  a 
judgment  may  be  pleaded  by  way  of  set  ofi^  though  a  writ  of 
error  be  pending  upon  it  (10);    but  it  should  seem,  that  the 
taking  the  plaintiff  in  execution  upon  a  judgment  does  for  this 
purpose  satisfy  the  debt  (11);  and  a  judgment  recovered  by  the 
defendant,  after  the  commencement  of  the  plaintiff^'s  action,  can^ 
not  in  that  action  be  set  off  as  a  judgment  debt,  and  the  de- 
fendant must  plead,  or  give  notice  of  the  original  debt,  as  the 
ground  of  his  set  off,  because  the  sul^ectpmatter  of  every  set  off 
must  have  been  a  debt  at  the  time  the  action  was  commenced  (IS); 
bnt  where  theplaintiff  declares  specially  where  he  might  recover 


(1)  1  Taunt.  137. 

(2)  5  Barn.  &  Aid.  93. 

(3 )  3  Camp.  329. 

(4)  1  Eap.  Rep.  378.  ;  seel 
vide  I  East,  375.  2  M.  &  S.  510. 
13  Ves.jun.  180. 

(5)  Feake's  Rep.  41.  Mont- 
ague, 21.  4  Esp.  Rep.  251.  6 
Taunt.  162.     1  Mar8li.514. 

(6)  IM.&.S.  499.  5M.&S. 
439. 

(7)  4  Esp.  Rep.  407.  2  Brod. 
&  Ring.  89. 


(8)  Willes  261.  Bull.  N.  P. 
1 79.  Selw.  N.  P.  4  ed.  546.  Mon- 
tague, 28. 

(9)  2  Burr.  1229.  Peake'sRep. 
210.  3  T.  R.  1 86.  4  East,  507. 
Bull.  N. P.  180.  Selw.  N. P.  4  ed. 
144.    Montague,  38. 

( 1 0)  3  T.R.  1 88.  in  notes.  Dough 
112.    Montague,  36.  ;    sed  vide 

2  H.  Bla.  372. 

(11)  5M.  &S.  103.;  sed  vide 
1  Taunt.  426.     1  M.  &  S.  696. 

3  East,  258. 

(!2)  Dougl.  112.  3T.R.  186. 
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tbe  same  sum  under  the  common  oouotSy  as  in  assumpsit^  for 
Bot  accounting  with  a  count  for  money  had  and  received,  the 
defendant  will,  under  a  notice  of  set  off,  be  entitled  to  the  benefit 
ofhis8etoff.(l) 

Tbe  debt  to  be  set  off  must  also  be  a  tegalf  subsisting,  and  con- 
tinuing debt  to  the  defendant,  and  therefore  he  cannot  avail 
himself  upon  this  plea  of  a  bond  debt  of  the  plaintifis  assigned 
to  the  defendant  by  another,  to  whose  use  it  was  originally 
given  (2) ;  and  it  should  seem,  notwithstanding  some  decisions 
to  the  contrary,  that  the  cestuique  trust  of  a  bond,  originally 
given  to  a  third  person  for  his  use,  cannot  set  off  the  amount 
in  an  action  against  him  by  the  obligor  (5);  so  the  legal  title  of 
the  defendant  to  the  debt  may  be  examined  into,  to  defeat  his 
set  off  $  and  to  an  action  by  assignees  of  a  bankrupt,  the  defendant 
cannot  set  off  bills  held  by  him  as  trustee  for  another  person  (4). 
And  a  demand  barred  by  the  statute  of  limitations,  being  in  law 
no  longer  subsisting,  cannot  be  set  o^  and  if  pleaded  in  bar  to 
the  action,  the  plaintiff  may  reply  the  statute  of  limitations  (5) ; 
or  if  attempted  to  be  given  in  evidence  on  a  notice  of  set  ofi^  it 
may  be  objected  to  at  the  trial  (6).  An  attorney^  however,  may  set 
off  his  bill,  though  it  was  not  delivered  a  month  before  the  com- 
mencement of  the  action;  it  ought,  if  possible,  to  be  delivered 
time  enough  to  be  taxed,  and  at  least  should  be  delivered  suffi« 
eiently  early  to  prevent  the  plaintiff  being  taken  by  surprize  at 
the  trial.  (7) 

The  statutes,  in  terms  only,  authorize  the  setting  off  of 
fttutucd  debts,  and  therefore,  as  well  the  debt  sought  to  be  re- 
covered, as  that  to  be  set  oS,  must  be  due  in  the  same  right% 
and  consequently,  a  joint  debt  cannot  be  set  off  against  a  separate 
demand,  nor  %  separate  debt  against  a  joint  one  (8),  unless  it  be 
so  expressly  agreed  by  all  the  parties  (9) ;  but  a  debt  on  a  joint 
and  several  bond  of  several  persons  may  be  set  off  to  an  action 
brought  by  only  one  of  the  obligors  (10).  And  a  debt  on  a  bond, 

(1)  4  Camp.  385.  (6)    Bul.N.  P.  180, 

(2)  16  East,  36.  (7)  Dougl.  195.  199.    1  Esp. 

(3)  7  East,  1 72.  ace.    1  T.  R.    Rep.  449.    Montague,  36. 

e2l.    Montague,  27.    Tidd,  Ged.  (8)  2  Taunt«  173.     Montague, 

696.  contra.  23. ;  and  cases  there  cited.  5  M.  & 

(4)  ]  6  East,  136. 139,  &  140.  S.  439. 

(5)  2Stra.  1271.   Pcake's  Rep.  (9)  2  Taunt.  170. 
121.    Montague,  20.  (10)2T.R.  32. 
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puiportiiig  to  be  joint  and  several  but  executed  hj  only  one  of 
the  obligors^  may  be  set  off  to  an  action  commenced  by  the 
obligor  who  has  executed  it  (1).  So  a  debt  doe  to  a  defendant 
as  surviving  partner  may  be  set  off  against  a  demand  on  him  in 
his  own  right,  and  vice  versa  (2).  And  if  a  firm  be  carried  on 
in  the  name  of  only  one  persoi),  a  separate  debt  due  fix>m  that 
person  may  be  set  off  to  an  action  at  the  suit  of  all  the  parties  (S)» 
And  if  a  person  give  a  note  to  his  bankers  on  account  of  a  debt 
due  to  them,  and  the  bankers  indorse  the  note  to  another  firm, 
consisting  of  some  of  the  partners  in  the  banking  house,  the 
maker  of  the  note  may  set  off  any  debt  due  to  him  firom  his 
bankers,  to  an  action  commenc^  against  him  on  the  note  by 
the  firm  who  hold  it  (4) ;  but  the  directors  or  trustees  of  a  com- 
pany cannot  set  off  a  debt  due  to  them  as  individuals  against  a 
demand  upon  them  in  their  corporate  capacity  for  stock,  unless 
there  was  an  express  bye-law  to  subject  the  stock  of  each  member 
to  a  satisfaction  of  the  debt  which  he  owes  to  the  company, 
in  which  case  such  bye-law  being  reasonable^  the  debt  may  be 
set  off.  (5) 

Principal  ind  As  to  principal  and  agent,  it  has  been  laid  down  by  Lord  Mans- 

•*"*•  field  (6),  and  since  repeatedly  recognized  as  law,  that  "where  a 

fiictor  dealing  for  a  principal,  but  concealing  that  principal,  deli- 
vers goods  in  his  own  name,  the  person  contracting  with  him  has  a 
right  to  consider  him  to  all  intents  and  purposes  as  the  principal ; 
and  though  the  real  principal  may  appear  and  bring  an  actioii 
upon  that  contract  against  the  purchaser  of  the  goods,  yet  that 
purchaser  may  set  off  any  claim  he  may  have  against  the  factor, 
in  answer  to  the  principal/'  A  commission  del  credere  has  been 
held  a  presumptive  proof  of  an  agent  dealing  as  principal  (7j ; 
lind  where  a  factor  was  authoriased  to  sell  goods  in  his  own  name^ 
and  he  made  the  buyer  debtor  to  himself,  though  the  goods, 
when  sold,  were  marked  with  the  name  of  his  employer,  and 
the  factor  sold  as  such  in  the  usual  course  of  his  business,  and 
that  fact  was  known  to  the  buyer,  this  Wlis  held  to  be  a  dealing 
as  principal  (8).    To  a  demand  of  an  agent  who  deals  as  prin- 

(1)  2  T.  R.  32.  (6)  7  T.   R.  360.  n.  a.;  also 

(2)  5  T.  R.  493.     6  T.  R.  582,  Geoi^e  v.  Clagctt,    7  T.  R.  359. 
1  Esp.  Rep.  47.    2  T.  R.  476.  1  M.  &  S.  576.      2  Marsh.  501. 

(3)  7T.R.  361,notee.   2Esp.  Holt,   C.  N.  P.  124..    in  notes. 
B.  469.  S.  C.    2  Taunt.  324, 5.  Montague  29.  33'. 

(4)  Peake  Rep.  197.    Monta-  (7)  7  T.  R.  359. 

gue,  26. ;  sed  quaere.  (8)  Cowp.  251.  1  M  &  S.  bJS. 

(5)  I  Stra.  639.  Montague,  28.     2  Marsh.  501, 
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•cipd,  the  buyer  cannot  set  off  a  debt  due  to  him  from  the  real  Principal  tnd 
priheipal  (1);  and  if  an  agent  sells  goods  as  his  own,  or  has  a  '^^°^' 
lien  upon  them,  and  does  not  part  with  the  goods,  unless  the 
{mrchaser  expressly  agrees  to  pay  him,  then  the  purchaser  m 
^01  action  brought  against  him  by  such  agent  for  the  price  of 
die  goods,  cannot  set  off  a  debt  due  from  the  owner  to  the  pur- 
diasor.  (2) 

A  policy  broker  who  makes  an  insurance  in  his  own  name 
fer  tbef  benefit  of  his  principal,  and  has  a  del  credere  commission, 
may'  set  off  the  amount  of  adjusted  losses  and  returns  of  pre- 
mium in  an  action  brought  against  him  by  an  underwriter  for 
premiums  (S) ;  but  where  the  insurance  is  made  by  the  broker 
In  lihe  name  of  kis  principal  (4),  or  he  has  libt  a  commission  del 
€redere  (5),  the  losses  and  returns  of  premium^  not  being  mu- 
tual debt^  cannot  be  made  the  subject  oTa  set  off  (6).    If,  how- 
^city  an  action  be  brought  against  a  policy  broker^  by  the  as- 
signees or  ekecutdrs  of  an  underwriter,  for  premiums,  where  the 
insoraiKe  was  made  by  the  broker  in  his  own  name  on  a  del 
€redere  commission,  the  defendant  may  set  off  the  amount  of 
losses  happening  and  adjusted  before  the  act  of  bankruptcy,  or 
iietttiiis  of  premium  becoming  due  before  the  bankruptcy  or  in 
the  fife-timd  of  the  testator  (7).  But  a  broker,  who  is  indebted  to 
ifae  assignees  of  a  bankrupt  for  premiums  due  to  them  upon 
policies  subscribed  by  the  bankrupt  before  his  bankruptcy,  is  not 
entitled  to  set  off  returns  of  premium  due  upon  the  arrival  of 
ships  after  the  bankruptcy  (8).     Also  in  an  action  by  the  exe- 
cutors  of  an  underwriter  against  a  broker  for  premiums  due  on 
policies  subscribed  by  the  testator,  the  defendant  cannot  set  off  re^ 
tarns  of  premium  which  became  due  after  the  testator^s  death  (9) ; 
and  an  underwriter  cannot  set  off  as  a  mutual  credit,  in  an  action 
against  bim  for  a  loss  accruing  after  the  bankruptcy  of  the  as- 
sured, premiums  on  the  same  and  other  policies  due  before  the 
bankruptcy  from  the  assured,  who  was  himself  his  own  insurance 

(l)Cowp.  251.    IM&S.576.  (5)  i 6  East,  382.    Marsh.  Ins. 

2£8p.R.  493.  1  ed.  204.      2  Marsh.  R.  215.; 

(2)  2  Chitty's  Reps.  387.   Min.  but  see  2  M.  &  S.  1 12.  423. 
chin  V.  Holland,  K.  B.  Trin.  T*  (6)  Id.  ibid. ;  but  see  4  Camp. 
1823.  7  T.  R.  359.  396.  400. 

(3)  1  T.  R.  112.  285.  2  M.  (7)  1  T.  R.  1 15.  285.  2  Camp. 
&S.  112.  423.;  and  see  Holt,  586.  12Ea8t,507.  4Taunt.534. 
C.N.P.  89.  to  94.  in  notes.     4  2  Marsh.  138. 

Campb.  396.  (8)  4  Taunt.  534.  4  Camp.  396. 

(4)  lM.&S.494.2M.&S.n2.        (9)  2  Marsh,  J 38.    Holt,  88. 
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broker  in  efiecting  those  policies ;  nor  can  he  set  off  returns  of 
premium  upon  voyages  not  complete  before  the  bankruptcy, 
although  the  underwriter  must,  upon  the  conclusion  of  the  ad- 
venture, necessarily  become  debtor  to  the  assured  either  for  a  loss 
or  return  of  premium  (1).  And  in  an  action  at  the  suit  of  the 
assured,  against  an  underwriter  for  a  loss,  the  latter  cannot  set 
off  the  premiums,  although  they  have  never  been  paid,  unless  he 
can  make  it  appear  that  the  state  of  the  relative  accounts  between 
assured  broker  and  underwriter  is  such  as  to  take  the  case  out 
of  the  ordinary  rule,  which  is,  that  the  receipt  of  the  underwriter 
for  the  premium  is  conclusive  evidence  for  the  assured  that  he 
has  paid  the  premium  to  the  underwriter.  (2) 

A  debt  due  to  a  husband  in  right  of  his  wife  cannot  be  set  off 
in  an  action  against  him  on  his  own  contract  (3) ;  and  on  the 
other  hand,  a  debt  of  the  wife%  dum  sdoj  cannot  be  set  off  against 
a  claim  made  by  the  husband  alone,  unless  after  the  marriage  he 
make  the  debt  his  own  by  some  promise  to  pay,  made  in  writing, 
in  consideration  of  forbearance,  or  some  other  new  considera- 
tion (4).  So  a  debt  from  a  bankrupt  to  a  married  woman  dum 
sola  cannot  be  set  off  against  a  debt  due  from  the  husband  to 
bankrupt  (5)  •  So  a  debt  from  an  executor  in  his  own  right 
cannot  be  set  off  against  a  debt  to  the  testator  (6),  even  though 
the  executor  is  residuary  legatee  (7) :  so  a  debt  which  accrued 
to  the  defenduit  in  the  life-time  of  the  testator,  cannot  be  set  off 
against  a  debt  that  accrued  to  the  executor,  even  in  that  cha« 
racter,  after  the  testator's  death.  (8) 


In  bankruptcy.         It  was  formerly  holden,  that  a  set  off  was  not  available  agunst 

the  assignees  of  a  bankrupt  (9) ;  but  it  was  afterwards  determined 
that  the  statutes  of  set  off  extended  to  cases  of  bankruptcy,  and 
that  in  an  action  at  the  suit  of  assignees,  the  defendant  may  set 
off  a  debt  due  to  him  at  the  time  of  the  bankruptcy  (10)  ;  and 
further  to  extend  the  benefit  of  setting  off  mutual  demands  in 


(1)  4  Taunt.  775.  4  Camp.  396. 
5M.&S.498. 

(2)  4  Taunt.  246.      3  Taunt. 
493,  497. 

(3)  BuU.N.  P.  179. 

(4)  2  Esp.  Rep.  594.     7  T.  R. 
348. 

(5)  19  Ves.  465. 
(6)3Atk.  691. 


(7)  3  Atk.  691 . ;  but  semble  that 
equity  would  relieve  where  there 
is  a  residue. 

(8)  Bui.  N.  P.  180.  WiUes. 
103,  n.  1.  264.  n.  a.  MonU- 
gue,  34.  Selwyn*s  N.  P.  4  cd. 
145.  b. 

(9)  I  Wiis.  155. 

(10)  Cowper,  133. 
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eases  of  bankruptcy,  it  is  enacted  by  5  Geo.  2.  c.30.  s.  2&.  (l),  in  lunkniptc/.  ' 
that  where  it  shall  appear  to  the  commissioners,  or  the  major 
part  of  them,  that  there  hath  been  mutual  credit  given  by  the 
bankrupt  and  any  other  p^erson,  or  mutual  debts  between  the 
baidcrupt  and  any  other  person,  at  any  time  before  such  person 
became  bankrupt,  the  said  commisRsioners,  or  the  major  part  of 
them,  or  the  assignees  of  such  bankrupt's  estate,  shall  state  the 
account  between  them,  and  one  debt  may  be  set  against  another, 
and  what  shall  appear  to  be  due  on  either  side  on  the  balance  of 
such  account,  and  on  setting  such  debts  against  one  anoUier, 
and  no  more  shall  be  claimed  or  paid  on  either  side  respec^ 
tively;  and  again,  by  the  statute  46  Geo.  3.  c.  1S5.  s.  3.,  it  is 
provided,  '*  That  in  all  cases  where  under  commissions  of 
bankrupt  hereafter  to  be  issued,  it  shall  appear  that  there  has 
been  mutual  credit  given,  or  mutual  debts  between  the  bank* 
rupt  and  another  person,  one  debt  or  demand  may  be  set  off 
against  another,  notwithstanding  a  prior  act  of  bankruptcy  com- 
mitted before  such  credit  was  given,  or  such  debt  contracted, 
provided  such  credit  be  given  two  calendar  months  before  the 
date  and  suing  forth  of  such  commission,  and  provided  the 
person  claiming  the  benefit  of  such  set  off  had  not,  at  the  time 
of  such  credit  given,  any  notice  of  such  prior  act  of  bankruptcy 
committed  by  the  bankrupt,  or  that  he  was  insolvent  or  had 
stepped  payment. "  (2)  Under  this  section,  it  has  been  held 
that  a  sale  of  the  property  of  a  bankrupt  after  an  act  of  bank- 
ruptcy, but  more  than  two  months  before  the  commission  is  issued, 
is  a  sale  by  the  bankrupt  and  not  by  the  assignee;  and  a  creditor 
of  the  bankrupt  having  become  purchaser  might,  in  an  action 
by  the  assignee  for  the  value  of  the  goods,  set  off  against  such 
claim  the  debt  due  to  him  from  the  bankrupt,  this  constitut- 
ing a  mutual  credit  (3).  It  has  been  considered,  that  the  term 
mutual  credit  in  the  statute  5  Geo.  2.  c.  50.  is  more  compre- 
hensive than  the  word  debt  in  the  general  statutes  of  set  off  (4) ; 
and  that  even  a  demand  for  unliquidated  damages  claimable  for  a 
breach  of  contract  (5),  or  an  equitable  demand,  may  be  a  credit 


(1)  See  46  Geo. 3.  c.  135.  8.3.  49  Geo.  3.  c.  121.  s.  1. 
49  Geo.  3.  c.  121.  s.  1.  (3)  1  B.  &A.471. 

(2)  As  to  that  part  of  tliis  sec-  (4)  7  T.  U.  380.  I  Atk.  228. 
tton  which  makes  the  striking  of  1  P.  W.  325.  1  M.  &  S.  499.  I 
the.  docket  notice  of  the  prior  act  Mar^h.  187.     Montague,  49. 

of  bankruptcy,  it  is  repealed    by         (5)   1  M.  &  S.  499. 

X  X  3 
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In  biiikniptcy.  Within  the  statute  (1).  But  these  decisions  seem  in  some  de- 
gree qualified  by  later  ones ;  and  it  has  been  held,  that  in  order 
to  constitute  a  mutual  credit  within  this  statute,  it  must  be  con- 
fined to  pecuniary  demands  on  suc)|  credits  opiy  as  in  thdr  na* 
ture  will  terminate  in  a  debt  (2)  ^  and  therefore  a  guarantee 
against  contingent  damages  cannot  form  the  subject  of  a  mutnai 
credit  or  set  off  under  it  (3).  And  it  has  heea  held^  that  if 
goods  qpecifically  pledged  remwi  in  the  possession  of  the  bailees^ 
and  in  the  meantime  the  owner  becomes  insolvent  (having  com- 
mitted acts  of  bankruptcy  before  the  original  pledge  waa  entirely 
redeemed  by  the  repayment  of  the  money  secured  by  it),  should 
other  advances  be  then  vpadfe  to  him  by  them,  it  was  not  a  case 
of  mutual  credit  within  the  statute,  and  that  the  assignees  might 
recover  the  goods  in  trover  (4).  But  where  D.  and  another  pur- 
chased goods  of  two  London  houses,  and  shipped  them  upos 
speculation  to  a  foreign  port  in  the  name  of  C,  and  not  wishing 
to  appear  as  principals  in  the  transaction,  represented  to  the  Lon- 
don houses,  and  to  the  consignees  abroad,  that  C.  was  the  prin- 
cipal and  they  merely  his  agents;  AnA  after  the  shipment,  the 
London  houses  made  advances  to  D.  and  his  partner,  as  agents 
of  C,  on  account  of  the  goods,  the  proceeds  of  which  remained 
in  the  hands  of  the  consignees  abroad,  and  G.  also  advanced 
money  to  D.  and  partner,  who  afterwards  became  bankrupts,  and 
at  the  date  of  the  commission  were  indebted  to  C.  for  suck  ad- 
vances ;  it  was  held  in  an  action  by  the  ass^ees  for  money  had 
and  received,  that  C.  had  a  right  to  retain  the  proceeds  of  the 
good%  as  a  set  off  for  money  advanced  to  the  bankrupts  (5), 
and  to  brmg  a  case  within  the  meaning  of  this  act,  the  debt  or 
credit  must  have  existed  in  favour  of  the  defendant  previous  to 
the  act  of  bankruptcy^  and  therefore  a  note  indorsed  to  him 
afterwards,  though  issued  by  the  bankrupt  before,  cannot  be 
set  oSj  and  he  must  prove  the  act  of  bankruptcy  (6).  Though 
where  the  defendant  offers  to  set  off  several  small  notes  of  the 
bankrupt,  proof  that  he  received  some  notes  before  bankrupUr^, 
coupled  with  absolute  production  of  notes  corresponding  in 
sums,  suffices  without  proof  of  the  identity  of  those  received  and 
those  produced  (7);  and  though  the  defendant  may  not  be  able 
to  shew  that  he  has  a  strict  legal  demand  upon  the  bankrupt 

(1)  1  M.  &  S.  -199.  (5)  1  Dowl.  &  R.  530. 

(2)  2  Moore,  547.  (6)  6  T,  R.  57.      46  Geo.  3. 

(3)  2  Brod.  &  B.  89-  c.  135.  s.  3. 

(4)  5  Price,  593.  (7)  2  Marsh.  209. 
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previous  to  the  act  of  bankruptcy,  so  as  to  bring  his  case  in  Kankiuptcj. 
within  the  ordinary  law  of  set  off(l) ;  yet  it  will  suffice  if  he  can 
establish  that  there  was  some  connexion  in  the  origin  of  the 
transaction,  to  bring  it  within  the  operation  of  the  statute  relative 
to  mutual  credit  (2) ;  but  it  has  recently  been  decided  that  this 
statute  does  not  apply  where  only  one  of  several  partners  has  be- 
come bankrupt.  (S) 

By  the  1 9th  Geo.  2.  c.  32.  s.  2.  it  is  provided,  that  the  assured 
in  any  policy  made  upon  good  and  valuable  consideration  shall 
be  admitted  to  claim,  and  after  the  loss  or  contingency  shall  have 
happened  (4)9  to  prove  his  or  her  debt,  in  like  manner  as  if  thfe 
loss  had  happened  before  the  commission  issued  (5)»  and  shall 
receive  a  proportionable  dividend  in  like  manner,  and  the 
bankrupt  shall  be  discharged  from  the  debt  on  the  policy,  in 
like  manner  to  ail  intents  and  purposes  as  if  such  loss  happened 
before  the  commission  issued*  This  statute  relates  to  the  case 
of  a  bankrupt  underwriter.  But  as  the  set  off  is  allowed  in  such 
ease,  by  parity  of  reason  it  would  be  allowed  on  the  part  of  a 
bankrupt  assured;  and  an  underwriter,  in  an  action  by  the 
assignees  of  a  bankrupt  assured  upon  a  loss  which  happened 
after  the  bankruptcy,  may  set  off  a  sum  due  to  him  for  premiums 
on  the  balance  of  accounts  between  the  bankrupt  and  him* 
self.  (6) 

Besides  these  modes  of  deduction,  in  cases  of  connected 
accounts  at  common  law,  and  of  set  off  and  mutual  credit,  in 
cases  of  bankruptcy,  of  which  we  have  seen  the  defendant  may 
avail  himself  as  a  matter  of  right  in  defence  of  the  action, 
opposite  demands,  as  well  as  debts  for  costs,  founded  on  cross 
judgments,  may,  by  the  practice  of  courts,  in  many  cases,  be 
set  off  against  each  other,  on  a  summary  application  to  the 
court;  but  this  is  a  subject  not  within  the  object  of  this  work  to 

consider.  (7) 

■  ■       ■  ,.     ■  ■ ■■■■■■■-■-■  ■   ■  -       ■■■ « 

(1)  2  Geo.  2.  c.  22.  s.  13.  and  1  omit  therefore  what  relates  to 
8  Geo.  2.  c.  24.  s.  4.  the  obligors  on  bottomree  and  re- 

(2)  5  Geo.  2.  c.  30.  s.  28.      4  spondentia.  Per  EHenb.  C.J.  5M.  • 
Taunt.  888.  ^S.500. 

(3)  IMargh.  184.  (6)  5  M.   &   S.   4D8.;    see  4 

(4)  This  relates  to  prospective  Taunt.  77 h. 

'  and  possible  loss,  5  M.  &  S.  500.         (7)  See  case,  Tidd's  Prac.  7  ed. 
•     (^This  19  a  case  of  policy  of    1006,  7.     Hullock  on  Costs,  457, 
insurance  relating  to  the  assured.    &c. 
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CHAP.  XVll. 

Qf  the  Defences  to  Actions  on  Contracts^  and  especial^ 

under  Statutes  qf  Limitation. 

\VlTH  respect  to  the  defences  which  a  party  tnay  make  to  afi 
action  on  a  eontractj  they  may  principally  be  collected  from 
the  previons  parts  of  the  work,  where  we  have  considered  the 
consequences  of  the  want  of  a  sufficient  abili^  to  contract^  df 
on  ihsufficient  eontradt  or  consideration  or  stamp,  or  non-ob^ 
liervaiice,  by  the  party  fiuing^  of  something  to  be  done  of 
omitted  on  his  part ;  and  it  remains  for  ns  here  only  to  ocmsidei' 
that  defence  which  arises  from  the  omission  of  the  plaintiff  to  sue 
Within  the  time  limited  by  the  legislature,  and  which  is  gtten  by 
the  statutes  of  limitation.  The  statute,  21  Jac.  1.  c  10;  enacts 
**  that  all  actions  of  account^  and  upon  the  case,  other  than  such 
accounts  as  concern  the  trade  of  mercbandite  between  merchant 
and  mercbanti  their  fiietors  or  servants,  all  actiotis  of  debt  grounded 
Qpdn  any  lending  or  contract,  without  specialty,  all  actions  of  debt 
for  arrearages  of  rent,  shall  be  brought  within  six  years  neat 
after  the  cause  of  such  actions,  and  not  after."  (1)  Provided 
any  judgment  be  reversed  by  error,  or  arrested  after  verdict  for 
the  plaintiff,  or  be  brought  by  original,  whereon  the  defendant 
k  ofldawed  and  the  outlawry  reversed,  the  plaintiff  may  have  a 
new  action  fai  a  year  after  such  reversal  or  arrest  of  judgment, 
and  not  after.  Provided  an  infant,  feme  covert,  non  compos, 
or  person  in  prison,  or  beyond  sea$  at  the  time  of  the  cause  of 
action  accruing,  shall  have  liberty  to  bring  an  action  within  sik 


(!)  Contracts  founded  on  spe* 
cialtics  are  not  within  the  statute, 
as  a  warrant  of  attorney,  2  Stark. 
234.  A  bill  of  exchange  is  affected 
by  this  statute^  and  must  be  sued 
for  within  six  years  after  it  is  pay- 
able, Cartb.  3*  It  was  unce 
doubted  whether  this  statute  ex- 
tended to  mariners*  wages,  3  Salk. 
227,  228. ;  but  the  statute  of 
4  Adne,  c.  16.  s. )  7*  puts  the  ques- 


tion at  rest,  by  enacting  that  dl 
suits  and  actions  in  the  court  of 
admiralty,  for  seamen's  wageSf 
shall  be  commenced  and  sued 
within  six  years  next  after  the 
cause  of  such  suits  or  actions 
shall  accrue,  and  not  after.  It 
extends  to  an  action  for  attorney's 
fees.  Oliver  v.  Thomas,  3  Leir# 
367*,  or  to  an  action  for  rent  on  a 
parol  demise.     1  B.  &  A.  625. 
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yean  after  being  of  foil  age^  discovert,  of  sane  memcnyy  at  larger  Of  <lefeiicei  to 
or  reCumed  from  beyond  the  sea.  ^^l!^'aioHi- 

tncii* 

The  object  of  this  statute  was  to  protect  individuals  a^abst 
forgotten  cUims  of  so  obsolete  a  nature  that  the  evidences 
Irelating  to  the  contract  might  probably  be  no  longer  to  be  founds 
bnd  thereby  might  lead  to  perjury ;  and  it  proceeds  also  upon 
the  supposition  that  the  debtor  had  paid,  but  after  a  lapse  of 
time  may  have  lost  his  voucher  (!)•  Incases,  therefore,  where 
there  is  an  acknowledgment  of  the  debtor  or  contractor,  to  prove 
the  existence  of  the  debt  or  obligation,  or  an  express  promise 
to  pay  or  perform  the  same»  the  statute  will  not  operate  to  pro« 
tect  him,  notwithstanding  the  lapse  of  six  years  or  more  since 
the  cause  of  the  action  may  have  accrued.  The  slightest  acknow- 
ledgment has  been  held  to  be  sufficient  (2),  as  where  the  debtor 
exclaimed  to  the  plaintiff,  **  What  an  extravagant  bill  you  hav|3 
delivered  me*^  (3)  So  where  the  defendant  met  a  man  in  a  &ir, 
and  said  that  he  went  there  to  avoid  the  plaintitf,  to  whom  he  was 
indebted ;  this  was  held  to  save  the  statute  (4).  A.  said  to  B* 
^<  You  owe  me  so  much,  *'  B.  said  **  No,  but  we  will  settle  the 
luxx>unt;''  this  saves  the  statute  (5).  If  a  debtor  say,  <^  Prove  it 
due,  and  I  will  pay  you,^'  this  is  sufficient  to  take  the  debt  out  of 
the  statute  (6).  The  construction  of  an  ambiguous  letter  or 
declaration  by  a  defendant  on  being  served  with  a  writ,  or  re- 
quested to  pay  a  debt,  neither  admitting  or  denying  it,  is  strong 
intimation  that  it  is  an  acknowledgment,  since,  if  the  defendant 
Icnew  he  owed  nothing,  he  would  have  declared  it  (7).  An 
admission  by-the  defendant  that  the  debt  was  once  owing  saves 
the  operation  of  the  statute  of  limitations,  though  he  relies  on 
the  statute  at  the  time  (8) ;  so  does  an  acknowledgment  that  the 
defendant  was  once  liable,  but  was  not  at  the  time  of  acknow- 
ledgment, because  the  demand  was  out  of  date,  and  that  he 
would  not  then  pay,  it  was  not  in  his  power  to  pay,  without  proof 

of  ability  (9)  i  so  a  conditional  promise  to  pay  when  able,  or  by  in- 

■  — ■ —        ■  ■ 

(1)  See5M.&S.76.,  per  Bay-         (6)  Cartb.471.  Salk.29.  5Mod. 
ley,  J.      3  B.  &  A.  142.  per  Ab-    426. 

bott,  J.  (7)  2  T.  R.  760. 

(2)  2  Burr.  1099.      Bui.  N.  P,  (8)  1 6  East,  420.    4  East,  599. 
149.    Cowp.  548.  2  Cowp.    Loyd  v.  Maud.  2  T.  R. 

(3)  Peake,  N.  P»  93»  760.  4  East,  604.  n.  ace.   3  Taunt. 

(4)  Loft.  86.  370.  cont. 

(6)  Loft.  87.  (9)  16  East,  420.    2  Stark.  9S, 

99.  note,  and  cases  there  cited. 
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^d^»cM  to  BtalmentSy  ftc^  is  suflidenf,  without  proof  of  ability  or  waitiag  till 
cMdjngs  an  oon*  instalments  become  due  ( 1 ).  So  if  a  mao  admit  that  he  was  onoe 
'"'^  liable^  but  that  he  was  discharged  by  a  particular  mode  of  per- 

formance,  to  which  he  with  precision  referred  himself  and  where 
he  has  designated  that  time  and  mode  of  performance  so  strictly 
that  he  can  say  it  is  impossible  it  had  been  discharged  in  any 
other  mode,  there  the  courts  have  said,  that  if  the  plaintiff  can 
disprove  that  mode  he  let  himself  in  to  recover,  by  striking  from 
under  the  defendant  the  only  ground  on  which  he  professes  to 
rely  (2):  so  where  a 'party  acknowledges,  but  refuses  to  pay 
die  debt,  relying  on  the  deficiency  of  his  legal  liabili^  to  pay, 
this  will  take  the  case  out  of  the  statute,  upon  proof  of  liabi- 
lity (8).  But  a  qualified  admission  by  a  party  who  relies  on  an 
objection  which  would  at  any  time  have  been  a  good  defence  to 
the  action,  does  not  take  the  case  out  of  the  statute,  as  if  the 
defendant  said,  ^  If  you  had  presented  the  protest  the  same  as  the 
rest,  it  would  have  been  paid ;  I  had  then  funds  in  the  acceptor's 
hands  (4),'*  this  was  held  no  sufiicient  acknowledgment;  and 
where  the  defendant,  an  executor,  who  was  sued  for  money  had 
and  received  from  his  testator,  was  proved  to  have  said,  ^  £ 
acknowledge  the  receipt  of  the  money,  but  the  testatrix  gave  it 
me,'*  a  verdict  was  found  for  the  defendant  notwithstanding  (5) ; 
and  unless  the  defendant  actually  acknowledge  that  the  debt  or 
obligation  did  exist,  the  statute  will  not  in  any  case  be  avoided  (6) ; 
and  where  the  defendant  said,  '*  The  testator  always  promised  not 
to  distress  me,''  this  is  no  evidence  of  acknowledgment  of  the  debt 
to  take  the  case  out  of  statute  (7) ;  and  so  where  in  assumpsit  by  an 
attorney  to  recover  his  charges  relative  to  the  grant  of  an  annuity, 
evidence  that  the  defendant  said  "  He  thought  it  had  been  settled 
when  the  annuity  was  granted,  but  that  he  had  been  in  so  much 
trouble  since,  that  he  could  not  recollect  any  thing  about  it,"  is 
not  a  sufficient  acknowledgment  of  the  debt  to  save  the  statute, 
notwithstanding  proof  that  plaintiflfs  bill  was  not  paid  when  the 
annuity  was  granted  (8).  The  referring  plaintifFto  the  defendant's 


(1)  Id.  ibid.  5  M.  &  S.  75.  599,  and  cases  there  cited. 

(2)  7  Taunt.  608.       4  B.  &  A.  (5)  Bull.  N.  P.  148. 

568.     1  Salk.    29.     Cowp.  548.  (6)  4  Maule  &  S.  457-  2  Camp. 

Peake,  N.  P.  C.  93.  1  %Q. 

(3)  5  M.  &  S.  75,  (7)  6  Taunt.  210. 

(4)  1  Stark.  7.        See  3  Esp.  (8)    1    B.    Moore    Rep.    340. 
N.P.C.155.     2  Camp.  161.    2B.  7  Taunt.  608.  S.C. 

&A.759.    4B.&A.688.    4  East, 
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Bttoraey,  who^  he  added,  was  in  possesion  of  his  determinaftidii  of  d«ftiictito 
and  ability,  is  hot  an  admission  that  any  thing  is  dae(l).     Pay<f  ^^^^j^^  ^^^ 
ment  of  nuxiey  into  court  upon  a  special  count  will  save  the  tfpetSf^  tncts. 
tion  of  the  statute  (2),  and  the  acknowledgn^ent  after  action 
brought  is  good  (8).   The  admission  of  the  debt  to  a  third  person 
is  sufficient  to  take  the  case  out  of  the  statute.  (4) 

If  a  demand  is  owing  irom  two  parties,  an  acknowledg^nent 
by  one  will  avoid  the  statute  (5) ;  so  an  acknowledgment  by  one 
of  several  drawers  of  a  joint  and  several  promissory  note,  will 
take  the  case  out  of  the  statute  as  against  any  one  of  the  other 
drawers  in  a  separate  action  on  the  note  against  him  (6) ;  a]9d  in 
an  action  against  A.,  on  the  joint  and  several  promissory  note  of 
himself  and  B.^  to  take  case  out  of  the  statute,  it  is  enough  to 
give  in  evidence  a  letter  written  by  A.  to  B.  within  six  years, 
desiring  him  to  settle  the  debt  (7) :  but  the  acknowledgment  of 
one  partner  to  bind  the  other  must  in  such  case  be  clear  and 
explicit,  and  therefore  it  is  not  suffident,  in  order  to  take  a  case 
out  of  the  statute  in  an  action  on  a  promissory  note,  to  shiew  a 
payment  by  a  joint  maker  of  a  note  to  the  payee  within  six  years, 
so  as  to  throw  it  upon  the  defendant  to  shew  that  the  payment 
was  not  made  on  account  of  the  note  (8).  It  has  been  held  that 
when  one  of  two  drawers  of  a  joint  and  several  promissory  note 
having  become  bankrupt,  the  payee  received  a  dividend  under  the 
commission  on  account  of  the  note,  this  will  prevent  the  other 
drawer  from  availing  himself  of  the  statute  in  an  action  brought 
against  him  for  the  remainder  of  the  money  due  on  the  note, 
the  dividend  having  been  received  within  six  years  before  the 
action  brought  (9).  But  in  a  recent  case^  when  one  of  two 
joint  drawers  of  a  bill  of  exchange  became  bankrupt,  and  under 
his  commission  the  indorsee  proved  a  debt  beyond  the  amount  of 
the  bUl  for  goods  sold,  &c.,  and  they  accepted  a  bill  as  a  security 
they  then  held  for  their  debt,  and  afterwards  received  a  dividend, 
it  was  held  that  in  an  action  by  the  indorsees  of  the  bill  against 
the  solvent  partner,  the  statute  of  limitations  was  a  good  defence, 

(1)  1  New  Rep.  20.  (6)  Dougl.  652. 

(2)  Bunb.  100.  (7)3   Camp.    82.,     and    see 

(3)  Selw.  N.  P.  tit.  Limitation.  J 1  East,  585.     1  Surk.  81. 
Burr.  1099.  (8)2  Stark.  488. 

(4)  3  B.  &  A.  141.    Loft.  86.  (9)  2  H.  Bla.  340. 

(5)  4T.R.516. 
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Of  defencMto  <  idthough  the  dividend  had  been  paid  by  the  assignees  of  the 
*  \i.  bankrupt  partner  within  six,  years  (1).  An  acknowledgment  by 
an  agent,  or  servant  intrusted,  by  the  defendant  to  transact:  his 
business  for  him,  is  sufficient  to  take  the  case  out  of  the  statute; 
and  in  an  action  against  a  husband  for  goods  supplied  to  his  wife 
for  her  accommodaticm,  while  he  occasionally  visited  her,  a  letter^ 
written  by  the  wife  acknowledging  the  debt  within  six  years^  is 
admissible  evidence  to  take  the  case  out  of  the  statute  (2). 

If  there  is  mutual  credit  between  two  parties,  thou^  the 
items  on  one  side  are  above  six  years  old,  yet,  if  any  one  item 
on  the  other  side  has  arisen  within  six.  years  from  the  time  the 
last  item  on  the  former  side  was  due,  all  the  items  on  the  former 
side  of  the  account  will  take  the  case  out  of  the  statute  (3);  but 
where  all  the  items  are  on  one  side,  so  that  the  account  is  not 
mutual,  as  for  instance,  in  an  account  between  a  tradesman  and 
his  customer,  the  last  item  which  happens  to  be  within  six 
years,  shall  not  draw  after  it  those  which  are  of  a  longer  standi 

The  excq>tion  in  the  statute  respecting  such  accounts  as  con- 
cern trade  of  merchandize  between  merchant  and  merchant, 
their  fiictors  and  servants,  upon  which  actions  need  not  be 
brought  within  six  years,  only  extends  to  those  cases  where  there 
are  mutual  and  reciprocal  accounts  and  demands  between  two 
persons,  and  where  such  accounts  are  current  and  open,  and  not 
to  accounts  stated  between  them  (5),  for  no  other  actions  are  ex- 
cepted but  actions  of  account  (6).  It  has  been  considered,  that 
by  the  effect  of  the  above  exception  there  can  be  no  limitation 
to  a  merchant's  open  and  unsettled  account :  this  opinion  how- 
ever appears  erroneous,  and  if  there  is  no  item  in  the  account, 
or  acknowledgment  of  the  debt  within  six  years,  the  statute  will 


aScraMiitt 


( 1 )  Brandram  ir.  Wharton,  1 
Bar.  ft  Aid.  463. 

(2)  1  Camp.  394.      2  Ksp.  N. 
P.C.  511.    5  Esp.N.P.C.  145. 

(3)  6  T,  R.  189,  and  see  post, 
as  to  merchants'  accounts. 

(4)  Bui.  N.  P.  1 49. 

(5)  Webber  v.  Tiril,  and  WeU 
ford  V.  Liddel,  2  Ves.  400.  Cotes 
V.  Harris,  Bull.  N.  P.  149.    Sir 


J.  Sandys  v.  Blodwell,  Sir  W. 
Jones,  401.  1  Sid.  465.  1  Vent. 
89. 

(6)  Carth.  226.  Chevely  t. 
Bond,  i  Show.  341.  S.  C.  2 
Saund.  127.  a.  2  Mod.  312.  and 
1  Mod.70.  1  Lev.  298.  4  Mod. 
105.  Cranch  v.  Kirkroan,  Peake, 
121.    1  Vem.  456.    2  Vern.  276. 
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take  effect ;  but»  as  we  have  before  seen^  if  even  the  last  item  of  or  a«fciicM< 
the  accouht  is  within  six  years,  that  preserves  all  the  preceding  •ctunt,  anifi^ 
items  of  debt  and  credit  from  the  operation  of  the  statute  (1);  wlos. 
and  from  these  decisions  it  appears  that  merchants'  accounts 
stand  not  upon  better  grounds  in  regard  to  the  statute  than 
other  parties.  The  exception  extends  to  all  merchants,  as  well 
inland  as  to  those  trading  beyond  sea  (2) ;  and  the  effect  of  the 
exception  has  also  been  extended  to  other  tradesmen,  and  per- 
sons having  mutual  dealings  (S).  But  in  all  these  cases  the  ac- 
counts must  be  mutual,  together  with  reciprocal  demands  on 
each  side,  and  not  as  in  the  case  of  a  tradesman  and  his  cus- 
tomer, where  the  items  of  credit  are  all  on  one  side.  (4)    ■ 

The  statute  does  not  bcgm  to  take  e£fect  till  the  cause  of  action  Ai  to  what  tSme 
is  complete,  and  the  parly  is  capable  of  suing  on  it  (5).  No  action  g,ns  to  vkt 
lies  against  a  consignee  of  goods  for  sale  for  not  accounting  and  «^^^ 
returning  the  goods  undisposed  of  until  demand,  and  therefore 
the  statute  does  not  begin  to  run  until  that  time,  when  demand 
is  made  (6).     The  statute  begins  to  operate  only  from  the  time 
when  a  bill  of  exchange  or  promissory  note,  &c.  is  due,  and  not 
from  the  date  (7).   It  has  been  held,  however,  that  notes  payable 
on  demand  run  from  the  date  of  the  note,  and  not  from  the 
time  of  the  demand  (8).    Where  a  payee  of  a  bill  of  exchange  was 
dead  at  the  time  the  bill  became  due,  it  was  held  that  the  statute 
did  not  b^in  to  run  until  letters  of  administration  were  taken 
out  (9) ;  but  where  the  cause  of  action  is  complete  in  the  life- 


(1)  Jones  V.  Peryree,  6  Ves. 
580.  Duff  V.  E.  I.  Comp.  15  Ves. 
]  98.  Barber  v.  Barber,  ]  8  Ves. 
286.  Welford  v.  Liddel,  2  Ves. 
200.  ace.  Opinion  of  Lord  Hard- 
wicke,  mentioned  in  19  Ves.  185. 
Catling  V.  Skoulding,  6  T.  K.  1 89. 
192.  cont. 

(2)  Cranch  V.  Kirktnan,  Peake, 
C.N.P.  121.  2  Saund.  127.  b. 
ace.  Chan.  Ca.  152.  cout. 

(3)  Catling  V.  Skoulding,  6T.R. 
189:  Cranch  v.  Kirkman,  Peake, 
N.  ]P.  127.  overruling;  sed  vide 
7  Mod.  270.  cont. 

(4)  Cotes  V.  Harris,  Bull,  N.P. 
149. 

(5)  Cro.  Car.  139.  1  Lev.  48. 
Salk.  442. 


(6)  1  Taunt.  572. 

(7)  1  H.B.631.  5B.&A.212. 
Carth.  3. ;  as  to  the  point  when 
the  statute  of  limitations  begins  to 
run  on  a  note  payable  on  demand. 
Taunt.  575.  Sir  W.  Jones,  194. 
Godb.  437.  12.Mod.444.  15  Ves. 
487.;  and  see  2  Stark.  232.  lOMod. 
294.  '2  Taunt.  232.  Chitty  on 
Bills,  6  ed.  373. 

(8)  2  Selw.  4  ed.  131. 339.  Cro. 
Eliz.  548.  10  Mod.  38.  3  Salk. 
227.  Chitty  on  Bills,  6  ed.  249. 
Sed  quaere,  see  14  East^  500. 
3  Camp.  459.  1  Taunt.  575^  6. 
Sir  W.  Jones,  194.  Godb.  437. 
12  Mod.  444.    15  Ves.  487. 

(9)  5B.&A.  212.   Skin.  555. 
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Of  iirtiLii  to     ^^^  ^f  ^  testator,  then  the  statute  begins  to  run  from  that  time, 
^  i"^  and  notfrom  the  gzantiiig  of  the  probate.  (1) 

I  cacQO* 

The  second  provision  in  the  statute  <^  James^  respecting 
infantSi  &C.9  only  relates  to  the  plaintiff's  and  not  defendant's  in- 
fimcy,  &c.(2);  but  by  4  &  5  Ann.  c.  16.  s.  19.  the  effect  of  this 
provision  is  extended  to  defendants  being  beyond  sea  at  the 
time  of  the  cause  of  action  accruing ;  and  if  the  defendant  be 
abroad  at  the  time  of  makii^  the  contract,  he  need  not  be  sued 
until  six  years  after  his  first  return  here  {S).  The  statute  of 
limitations  extends  to  persons  absent  in  Scotland  (4>),  but  not 
those  in  Ireland  (5),  the  latter  being  considered  as  beyond  the 
sea  within  the  meaning  of  the  above  provision ;  and  foreigners 
living  beyond  the  sea  have  the  same  advantage  of  the  proviso 
as  natives  residing  here  (6).  Though  the  demand  be  on  a  bill  of 
exchange,  the  plaintiff's  absence  beyond  sea  saves  the  statute  (7)* 
Where  the  cause  of  action  accrues  within  the  jurisdiction  of  the 
supreme  court  at  Bengal,  whilst  the  parties  are  resident  there,  the 
statute  of  limitations,  as  far  as  respects  a  suit  in  this  country,  begins 
to  run  only  firom  the  time  of  their  concurrent  presence  here.  (8) 

When  once  the  statute  has  began  to  run,  nothing  stops  its 
course;  as  where  a  tenant  in  tail  leaves  two  sons  inbnts,  and 
the  eldest  having  attained  twenty-one^  dies  without  issue,  tlie 
statute  begins  to  run  against  his  brother,  though  a  minor  (9) ; 
and  if  the  plaintiff  be  in  England  when  the  cause  of  action 
accrues,  the  time  of  limitation  begins  then  to  run,  and  a  subse- 
quent d^Muture  from  the  kingdom,  and  going  abroad  the  seas, 
will  not  entitle  the  plaintiff  or  his  representative  to  maintain  an 
action  after  the  expiration  of  the  limited  time  (10).  So^  if  there 
are  several  partners,  and  some  are  in  England  at  the  time 
when  the  cause  of  action  accrues,  and  others  beyond  the 
seas,  tlie  action  must  be  brought  Mrithin  six  years  next  after  the 
cause  of  action  accrues,  notwithstanding  the  absence  of  the 
partners  beyond  the  seas.  (11) 

(1)  Willes,  27.  (7)  Strange, 83C. 

(2)  Carth.  136.  226.   6  Show.  (8)  13  East,  439. 
99.  Salk.  420.  (9)  4  Taunt.  826. 

(3)  2  Saund.  121.  a.  b.  Vide  (10)  Smith  v.  Hill,  1  Wib.134. 
19Ve8.200.  Doe  dem.Duroirs  V.Jones.  4T.R. 

(4)  1  Bla.R.286.  311. 

(5)  Per  Holt,  C.  J.  in  Anon.  (11)  Perry  v.  Jackson,  4  T.  R. 
1  Show.  91.  516. 

(6)  2Bla.R.723.  3Wils.  145. 
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CHAP.  XVIII. 

Remedies  on  General  Insolvency 9  Letters  qf  Licence^ 

Deeds  qf  Inspeciionj  S^c. 

Y^E  have  already  considered  mai^  of  the  most  import* 
aat  points  relating  to  the  law  of  debtor  and  creditor; 
namelj,  how  debts  may  be  created  (1),  guaranteed  (2),  sns^ 
pendedy  altered,  or  released  (3) ;  and  in  a  slight  degree  how 
dbe  fblfilment  of  obligations  in  general  may  be  enforced  by 
stoppage  in  transitu  (4*)^  lien  (5),  set  off  (6),  and  other  remedies. 
The  remedies  we  have  considered  are  for  the  most  part  only 
applicable  where  the  debtor  is  solvent,  but  refuses  to  discharge 
Us  obligation,  or  where  he  is  not  generally  insolvent.  We  have 
now  only  to  pursue  our  enquiries  into  the  remedies  of  creditors, 
where  the  debtor  is  generally  unable  for  a  time  to  pay  bis 
crecfitors,  or  is  absolutely  a  bankrupt  or  insolvent. 

The  proceedings  in  cases  oi general  insolvency  are  of  two  de-  oentnl  inaol* 
scriptions,  1st,  where  lime  is  to  be  given  by  the  creditors  to  the  ^'"^' 
debtor  for  the  payment  of  the  whole  of  his  debts,  or  where  the 
creditors  accept  a  composition  payable  at  once>  or  by  instal- 
ments, in  lieu  of  the  whole  of  their  debts,  as  in  case  of  deeds  of 
inspection,  letters  of  licence,  and  deeds  of  composition;  2dly, 
where  the  debtor  becomes  bankrupt  or  an  insolvent  debtor.  The 
torm  '<  insohency  "  (derived  from  the  Latin  insolvendo)  when  used 
in  an  act  of  parliament,  has  been  construed  to  signify  an  inability 
on  the  part  of  the  debtor  to  pay  with  punctuality,  and  at  the 
appointed  days,  the  debts  due  from  him.  (7). 

When  it  is  expected  that  a  debtor  will  ultimately  be  able  to  Of  amngetnenti 
pay  the  whole  of  his  debts  in  full,  but  is  unable  immediately  to  betw^rdlbton 
discharge  the  same,  it  is  a  very  frequent  practice  for  the  creditors  "<>  ^^ 
to  enter  into  an  agreement  to  give  him  time  for  their  payment. 
This  practice  is  very  beneficial  in  its  effects  to  both  parties.    An 


(1)  Ante,  1.  to  106.  (5)  Ante,  537.  to  568. 

(2)  Ante,  317.  to  339.  (6)  Ante,  669.  to  679. 

(3)  Ante,  139.  to  162.  (7)  1  M.  &  S.  350.  353, 4. 

(4)  Ante,  340.  to  353. 
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honest  debtor  may  thereby  be  enabled  to  pursue  his  trade  for  the 
benefit  of  his  family  and  his  creditors^  betireen  whom  an  equal 
course  of  payment  is  secured ;  the  vexations  of  arrest  and  impri- 
sonment, and  the  costs  of  hostile  proceedings,  are  avoided;  and 
his  estate  and  effects  are  not  wasted  by  the  expences  attending  a 
commission  of  bankruptcy.  It  has  been  observed  ( 1 ),  that  where  a 
debtor's  afiairs  are  in  a  state  of  embarrassment,  it  is  generally  as 
advantageous  to  the  creditors  as  to  the  debtor  himself  that  an 
agreement  for  a  deed  of  composition,  &c«  should  be  made,  by  which 
he  may  be  enabled  to  give  up  his  attention  to  them  without  feur 
of  molestation,  as  a  concern,  which  by  diligence  and  activity  on 
the  part  of  the  trader  might  speedily  become  sufficient  to  satisfy 
every  demand  upon  it,  is  frequently  rendered  desperate  by  the 
neglect,  consequent  on  the  perplexity  of  muid,  which  must  neces- 
sarily result  from  the  importunity  of  impatient  creditors*  It  has 
on  the  other  side  been  said,  that  compositions  with  creditors  are 
private  bankruptcies,  with  all  the  mischief  and  none  of  the  advan- 
tages of  a  commission ;  that  the  old  creditors  are  benefited,  and  the 
new  ones  defrauded  (2).  Under  a  composition  with  a  dishonest 
debtor,  this  objection  may  be  well  founded,  but  not  so  with  an 
honest  one^  and  it  is  difficult  to  conceive  why  the  old  creditors, 
in  the  cases  of  bankruptcy  as  well  as  compositions,  are  not  on 
the  same  footing  with  the  new. 

Of  diediSeKiit  The  manner  in  which  the  debtor  thus  obtains  time  from,  or 
BMthikb  ofmak-  Compounds  with  his  creditors,  must  necessarily  depend  on  the 
t^ttblrtT^**  circumstances  of  each  case.  The  instrument  for  this  purpose  is 
debtor aad  ere*  generally  under  seal;  and  where  it  is  intended  as  a  release  or 
^'^*  discharge  at  law  of  a  specialty  claim  or  debt,  it  is  essential  that  it 

should  be  so  (3) ;  for  to  a  contract  under  seal,  an  agreement 
not  by  deed  by  the  plaintiff  with  other  creditors  to  give  time  or 
accept  a  composition,  cannot  be  pleaded  at  law  as  an  answer  to 
an  action  (4),  though  equity  will  sometimes  relieve.  (5) 

i*etttri  of li-  When  the  debtor  only  wants  time  to  pay  his  debts  in  fuU, 

ana  his  creditors  agree  to  give  it  without  in  the  meantime  con- 
trolling him  in  the  conduct  of  his  business,  such  agreement  is 
usually  effected   by  an  instrument    termed  a  deed  or  letter 

(1)  See    Barton's   Precedents.        (3)  See  7  Price,  604. 
vol.6,  p.7.  n.  1.  (4)  Id.  ibid. 

(2)  See  1  Rose,  281.     19  Ves,        (5)  16  Ve?.  j.  372. 
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i^licencef  by  which  the  creditors  simply  give  their  debtor  licence 
to  trade  or  obtain  his  livelihood,  or  (as  many  instruments  of  thia 
species  describe  it)  to  go  abroad,  &c.  for  a  limited  time>  without 
their  in  anywise  molesting  him ;  and  in  this  case  he  is  left  to 
carry  on  his  business,  for  the  prescribed  time,  and  upon  terms 
varying  according  to  the  circumstances  of  the  case,  without  con- 
trol or  inspection. 

Where  the  creditors  agree  to  give  time,  but  require  that  the  Deedsofiaipeo- 
^ebtor^s  afiairs  shall  be  investigated,  and  his  future  business  be  ^^^' 
superintended  until  the  debts  have  been  paid,  the  instrument  is 
usually  termed  a  deed  of  inspection.  This  instrument  is  usually 
entered  into  between  the  debtor  of  the  first  part,  the  trustees  or 
inspectors  of  the  second  part,  and  the  creditors  of  the  third  part ; 
and  by  which  the  creditors  covenant  not  to  molest  the  debtor  for 
an  indefinite  or  definite  period,  but  to  give  him  licence  to  carry 
on  his  trade  or  profession  for  their  benefit,  his  afiairs,  &c.  beii)g 
subject  to  the  inspection  of  such  trustees  or  inspectors,  who  are 
usually  invested  with  powers  to  inspect  books  and  vouchers,  and 
l^enerally  regulate  the  trade* 

Independently  of  these  instniments,  agreements  not  under  pr«Kminv7 
seal  of  the  like  import  are  sometimes  used  as  preliminary  stipu^  agreeoMnti. 
tations.  Where  creditors  are  assembled  to  receive  a  proposition 
respecting  the  liquidation  of  the  debts,  upon  their  agreeing  to 
the  proposals  they  usually  sign  n  memorandum  to  that  efiect, 
the  terms  of  which  will  bind  those  who  sign,  at  least  in  equity, 
1A  mudb  as  if  the  instrument  bad  been  under  seal.  (1) 

When  it  has  been  ascertained  that  the  debtor  will  not  be  able, 
even  with  time  given,  to  pay  the  whole  of  his  debts^  and  the  ere-  pontion. 
ditors  are  content  to  receive  a  lesser  sum  in  satisfaction  of  the 
whole,  an  instrument  is  usually  entered  into  termed  a  deed  of 
composition^  by  which  the  creditors,  upon  the  payment  of  such 
lesser  sum  at  a  time  or  times  therein  stipulated,  agree  to  dis- 
charge the  debtor  from  all  further  claim ;  and  sometimes  the  cre- 
ditors immediately  release  their  debtor  from  all  claims,  upon  his 
delivering  up  to  them  the  whole  or  a  particular  part  of  his  pro- 
perty. The  instruments  by  which  such  arrangements  and  com* 
positions  are  efiected  are  sometimes  termed  deeds  of  trust  and 
deeds  of  assignment. 

(l)  I  £sp.  Rep.  236.   id.  131.    Feake  Rep.  233.     1  New.  Rep. 
124.  2  Smith,  426.    l«Ve9.372. 
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We  will  consider  the  law  relating  to  this  subject  under  the 
following  division:  viz.  Ist,  The  requisites  of  an  agreement  for 
time,  or  composition  deed,  &c.;  and,  Sdly,  The  construction 
and  effect  of  the  instrument  by  which  these  arrangements  are  to 
be  efiected. 

1st,  Of  th«  re-  As  in  all  other  contracts,  it  is  an  essential  requisite  to  create 
c^"^i"c^*H>.  *  ^*'^^  *°^  binding  agreement  by  the  creditors  for  the  liquida- 
siiion  with  cte.  tion  or  temporary  discharge  of  their  debts,  that  there  be, 
mem  b^ihcm'to  ^^*>  *  Sufficient  ability  in  the  parties  to  bind  themselves  by  such 
give  time.  agreements ;  2d,  that  if  the  agreement  be  not  under  seal  there 

be  a  sufficient  consideration  for  entering  into  it,  and  that  in  all 
cases  the  agreement  be  bandjide  entered  into ;  and,  3d,  tiiat  the 
parties  assent  to  the  agreement* 

"Who  may  be  We  have  already  considered  who  may  be  the  parties  to  a 

contract,  and  our  inquiries  under  that  head  will  be  here  appli- 
cable. (1) 

Of  the  consider-       ^^  hsive  also  Considered  (2)  what  will  amount  to  a  good  and 
«tion.  valid  consideration  to  support  a  contract  in  general  (2).     Where 

there  is  an  agreement  not  under  seal  between  one  creditor  se^ 
parately  and  the  debtor,  to  give  the  latter  time,  or  forgive  him 
part  of  the  debt,  unless  there  be  some  new  consideration  to  snp« 
port  it  it  will  not  be  binding  (S);  and  though  the  composition  be 
paid,  the  creditor  may  still  sue  for  the  residue  (4*).  But  payment 
and  acceptance  of  a  part  of  a  debt  before  the  day  it  was  due,  or  at 
a  place  where  the  whole  debt  was  not  payable,  in  satisfaction  of 
the  whole,  is  a  good  satisfaction  (5);  so  the  gift;  of  a  horse,  or 
other  property  in  specie,  in  satisfaction,  is  good  (6).  And  where 
the  debt  is  uncertain  and  unliquidated  in  its  amount,  and  fairly 
disputable,  payment  of  a  lesser  sum  may  be  given  in  satisfac- 
tion (7).  An  agreement  not  under  seal  between  a  debtor  and 
his  creditor  to  accept  a  less  sum,  in  satisfaction  of  a  larger  one, 
is  binding  on  the  creditor  if  the  payment  is  guaranteed  by  a  third 
person  (8),  or  the  debtor  assign  over  his  e&^ts  in  trust  to  secure 


'  'I  '    ". 


(1)  Ante,  1 1  to  63.  2  T.  R.  26.    Co.  Lit.  212. 

(2)  Ante,  63,  &c.  see  page  146.         (5)  Co.  Lit.  212.  b. 

(3)  3  Co.  118.      2  T.  R.  24.        (6)  Id.  ib. 

11  East,  390.     3  Camp.  126.      5         (7)  4  Mod.  88.    Yelv.  10. 
Kast,  230.    4  Mod.  88.    Yelv.  1 0.        (8)  2  T.  R.  26.      Stra.  426. 

(4)  f)  East,  230.  1  SmitK  415.  11  East,  390. 
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the  payment  (1)9  or  gire  a  chose  in  possession  for  a  chose  in 
action  (2).  So  if  a  creditor,  by  his  undertaking  to  accept  a 
composition,  induce  the  debtor  to  part  with  his  proper^  to  his 
creditors,  or  induce  the  other  creditors  to  discharge  the  debtor, 
to  enter  into  the  composition  deed,  or  deliver  up  securities  to 
him,  such  creditor  would  be  bound  by  such  undertaking  (3). 
Where  severai  creditors,  with  the  knowledge  of  each  other, 
agree  on  the  faith  of  each  other's  undertaking  to  give  time  to  or 
accept  a  composition  irom  a  debtor,  the  agreement  will  be 
binding  on  every  creditor  who  is  a  party  to  it  (4),  because  the 
agreement  by  one  party,  at  the  instance  or  with  the  concurrence 
of  another,  to  give  time  or  accept  less  than  the  whole  of  his 
debt^  is  of  itsdf  a  sufficient  consideration.  (5) 

When  the  instrument  by  which  the  creditors  agree  to  accept 
a  composition  or  grant  time  is  under  seal,  then  the  considera- 
UOB  for  making  it  cannot  be  inquired  into(6)>  provided  the 
proceeding  be  iHrndJUe,  and  obtained  without  fraud. 

The  creditors'  assent  to  the  instrument  is  essentially  requi-  of  the  pmies 
site,  in  order  to  render  it  binding  on  them.  We  have  already  »"«n^- 
considered  the  manner  in  which  a  party  may  express  his  assent 
to  a  contract  (7).  In  agreements  of  this  nature,  the  creditor  maty 
•testify  his  assent  thereto,  either  by  express  words  or  by  implica- 
tion. Where  he  expressly  assents  to  the  agreement,  there  needs 
no  comment  on  it.  It  is  not  necessary  that  the  creditors  should 
actually  sign  the  agreement  or  deed ;  a  creditor  who  has  not 
signed  may  be  bound  if  by  any  act  he  has  assented  (S) ;  though 
unless  a  creditor  by  deed  execute  the  deed  of  composition,  he 
may  not  be  bound  at  law  (9).  As  to  what  will  be  considered 
as  an  act  in  pursuance  of  the  contents  of  the  agreement,  so  as  to 
bind  a  creditor,  must  necessarily  depend  upon  the  facts  of  each 
peculiar  case.  (10) 

m 

If  there  be  a  stipulation  in  a  composition  deed,  that  if  all  the 
creditors  do  not  sign  it  by  a  fixed  day  the  deed  shall  be  void, 

(1)  2  T.  R.  24.      6  T.  R.  2G3.  (7)  See  ante,  103. 

(2)  3  Coke.  118.  (8)  J  5  Ves.  52.      16  Ves.  374. 

(3)  2  Stark,  407.    2  M.  &  S.  4  East,  372.   4  Camp.  233. ;    s«d 
.120.     1  Esp.  236.     2  Camp.  384.  vide  6  T.  R,  146. 

(4)  3  Campb.  175.     2  M.  &  S.  (9)  7  Price,  604. 

122.     n  East,  390-    16  Ves.  374.         (10)  4Cainp.  Jd35.  Coopsr.  Ch. 

(5)  Id.  ibid.  Rep.  105,  1  Rose,  313.     15  Ves. 

(6)  See  ante,  63.  52. 
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if  they  do  not  escecute  it  witbiu  that  time  the  deed  is  ▼oid  at  hm^ 
but  if  all  the  creditors  have  acted  under  it,  it  vill  be  soffidendy 
binding  (1).  And  so,  in  equity,  it  will  be  good  if  ^lecitted  fay 
all  the  creditors  after  the  day,  though  not  till  after  the  death  of 
the  debtor  (2).  Where  before  the  executton  of  a  compositioft 
deed  it  was  agreed  in  the  presence  of  the  surety  for  the  paymeol 
of  the  composition  that  it  should  be  void  unless  all  thecreditors 
executed  it,  the  surety  at  the  same  interview  afterwards  executed 
the  deed  in  the  ordinary  way^  without  saying  any  thing  at  the 
time  of  executioui  the  deed  was  then  delivered  to  one  of  the  cf^ 
ditors,  in  order  that  he  might  get.  it  executed  by.  the  rest  of  the 
creditors :  it  was  held  that  this  was  to  be  considered  a  delivery  of 
the  deed  as  an  escrow ;  and  that  all  the  creditors  not  having  exe- 
cuted it,  the  surety  was  not  bound  (5).  Where  a  composiuon 
deed  by  which  a  tradesman  assigned  all  his  effects  in  trmt  for  the 
bene^t  of  his  creditors,  recited  that  be  was  indebted  to  his  land- 
lord in  a  specific  sum  for  rent,  to  the  crown  in  a  certi^n  simh  for 
excise  duties^  and  to  S*  &  U.  by  name,  as  judgment  creditors, 
in  a  sum  of  ^£"400;  and  then  recited  that  one  of  the  trusts  was 
to  pay  these  specific  demandsp  and  all  debts  under  4010  in  foil ; 
then  followed  a  proviso  for  avoiding  the  deed,  ^  If  any  of  the 
creditor  or  creditors  whose  respective  debt  shall  amount  to  £lQO 
or  upwards,  or  any  two  creditors  whose  joint  debts  should 
amount  to  •sf'lSO  or  upwards,  should  not  duly  execute  the  said 
indenture  within  three  calendar  months  from  the  date  thereof, 
or  in  case  any  commission  of  bankrupt  should  in  the  mesnUme  be 
awarded,"  &c.;  and  S.  &  U.^  whose  judgment  debt  was  to  be  pud 
in  full,  having  refused  to  execute  the  deed  upon  request,  and  one 
of  the  general  creditors  who  had  executed  brought  an  action  to 
recover  the  amount  of  his  demand  ag^nst  the  debtor;  it  ww 
held  that  the  deed  was  a  bar  to  the  action,  and  that  the  exe* 
cution  by  S*  &  U.  was  not  necessary  to  give  it  validly.  (4) 

Li  most  deeds  of  composition  there  is  a  recital  that  the  debtor 
is.  indebted  to  the  several  creditors  who  sign  the  deed,  and 
whose  debts  are  set  opposite  their  names  in  the  schedule  to  the 
deed  (5}.     It  is  as  well  here  to  remark,  that  the  setting  down 

n  )  Coop.  Ch.  Rep.  ]  02.  S  Esp.  be  disputable,  it  is  advisable  in  ge- 

228.      I  Mad.  590.    Buck.  164.  neral  merely  to  recite  generally 

1  J.  &  W.  81.  that  the  insolvent  is  indebted  to 

(2)  1  Coop.  105.  102.  his  several  creditors,  parties  of  the 

X3)  4  Barn.  &  Aid.  440.  .third    part,  omitting    the  words, 

(4)  ]  Dowl.  &  R.  493-  "in  the  several  sums  set  opposite 

(5)  As  some  of  the  debts  may  to  their  names.'* 
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mich  debt  opposite  the  creditor's  name  is  not  in  general  an 
essential  requisite  to  his  being  a  party  to  the  deed ;  it  is  ^uffi- 
dent  if  the  party  be  a  creditor,  and  that  the  debtor,  or  party 
sought  to  be  charged  under  the  deed  of  composition,  have  no- 
tice of  the  amount  of  such  creditor's  claim  before  the  commence- 
ment of  an  action  on  the  deed(l).  And  again,  under  a  deed 
containing  the  same  recital,  if  the  creditor  sign  the  deed  and 
leave  a  blank  for  the  amount  of  his  debt,  without  any  qualifica- 
tion whatever,  it  extends,  as  it  seems,  to  every  debt  for  which  the 
debtor  is  liable  (2) ;  but  if  he  execute  the  composition  deed 
without  specifying  the  sufti  due,  but  execute  it  with  a  reservation 
for  a  future  specification  of  the  debt  for  which  he  consents  to 
compound,  the  composition  will  not,  as  it  seems,  necessarily  ex- 
tend to  all  his  demands.  (3) 

It  has  been  said  in  argument,  that  a  deed  of  composition  of 
debts  is  an  exception  to  tlie  general  rule,  that  one  partner  can- 
not bind  the  rest  by  deed ;  and  that  if  copartners  are  creditors* 
and  come  in  under  the  composition  deed,  it  binds  all  if  executed 
by  one,  and  may  be  pleaded  in  bar  to  an  action  brought  for  the 
previous  debt,  either  in  conjunction  with  him  who  executed 
it,  or  by  the  others  as  surviving  partners  after  his  death  (4). 
Where  a  scrivener  on  behalf  of  his  client,  but  without  his 
authority,  agrees  to  compound  a  debt,  this  shall  bind  the  scri- 
vener, but  not  the  client  (5);  but  it  would  be  otherwise  if  the 
client  had  given  an  authority,  for  then  he  would  have  been 
bound.  (6) 

As  in  all  other  contracts,  the  subject-matter  of  these  arrange*  Subjcct-imtcer* 
ments  between  debtors  and  creditors  must  be  legal  (7).     A  con- 
dition in  a  deed  of  composition,  that  a  publican  shall  continue  to 
deal  twelve  years  with  his  creditors  in  the  articles  of  their  re- 
spective trades,  maybe  valid.  (8) 

Letters  of  licence,  and  deeds  of  inspection  and  composition,  or  the  construe- 
and  other  agreements  of  a  similar  nature,  are  generally  construed  "ffect'of  "thoe" 

, . — — instrumentir 

(1)  2  Chittys  Reps,  564.  (6)  3  P.  Wnis.277.    Astowbat 

(2)  1  Barn,  &  Aid.  103.  2  acts  of  an  agent  will  bind  the  prin- 
Stark.  198.  cipal,  see  ante,  193.  201  to  210, 

(3)  2  Stark,  198.  (7)  See  ante,  99  to  103. 
-    (4)  2  Swan,  540.  (8)  8  Taunt.  529. 


(5)  2  Vern.  127. 
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liberally^  so  as  to  give  full  etEod  to  them(l} ;  and  though,  as 
against  the  debtor,  they  will  in  some  cases  be  constraed  strict- 
ly (2)9  yet  equity  will  always  assist  a  composition  of  debts,  if  ob« 
tained  without  fraud,  and  upon  a  fSur  representation.  (3) 

These  agreements,  in  order  to  operate  as  a  discharge  of  the 
original  claim,  or  a  suspension  of  the  creditor's  remedy  to  enforce 
it,  must  be  of  as  high  or  a  higher  nature  as  the  instrument  or  act  by 
which  such  original  claim  is  secured.  Thus  it  is  no  answer  to  an 
action  of  covenant  on  a  deed,  that  a  bill  of  exchange  was  given  in 
payment  and  satisfaction  of  the  debt  due  under  the  deed  (4).  So  a 
plea  to  an  action  of  covenant,  that  the  plaintiffagreed  with  defend- 
ant and  his  other  creditors  to  execute  a  composition  deed,  was  held 
bad  (5}.  If  a  creditor  agree  to  take  a  moiety  in  discharge  of  his 
debt,  upon  the  express  condition  by  another  creditor,  that  he, 
taking  the  residue  of  the  property,  will  also  discharge  the  debtor, 
and  a  third  person  agree  also  to  take  a  moiety,  but  without  any 
communication  with  such  other  creditor,  who  delivers  up  to  the 
debtor  a  warrant  of  attorney  which  had  been  given  as  a  security 
for  his  debt,  he  is  bound  by  the  terms  of  the  composition.  (6) 

The  general  rule  is,  that  a  personal  thing  or  action  once  sus- 
pended is  for  ever  extinct  (7),  unless  the  suspension  arise  by  an 
act  in  law,  and  net  by  an  act  of  the  party  (8).  But  this  rule  does 
not  hold  in  all  cases,  and  these  agreements  with  debtors  do  not 
hi  general  operate  as  a  suspension  or  extinguishment  of  the 
original  debt ;  and  unless  they  contain  a  stipulation,  that  if  the 
creditor  sue  the  debtor  within  a  specified  time  the  agreement 
may  be  pleaded  as  a  release,  or  that  the  original  claim  be  for- 
feited, the  debtor  cannot  plead  it  in  bar  as  a  release,  but  must 
resort  to  an  action  on  the  creditor's  agreement  not  to  sue,  &c.  (9) ; 
but  if  the  agreement  contains  either  of  such  stipulations,  it 


(1)  See  I   P.  Wms.  751.  727. 

1  Vera.  210.     3  Atk.  583. 

(2)  Id.  ib.      1   Equ.   Abr.  28. 
Ambler,  332.    1  Chan.  Cases,  1 10. 

2  Atk.  527.     1 6  Ves.  372. 

(3)  1  P.  Wms.  751.727. 

(4)  3  East,  251.      Com.  Dig. 
tit.  Accord,  a.  2. ;  see   6  Co.  44. 

1  Taunt.  428.  1  Wils.  86.  i  I  East. 
390.  3  Camp.    175.    1  Esp.  236. 

2  Camp.  363.  2M.&S.  120. 


(5)  7  PHce»  604. ;  and  see  ante; 
146. 148>9. 

(6)  2  Stark,  417.  2  M.  &  S. 
120. 

(7)  Com.  124.  Dyer,  140.  a.; 
and  cases  there  oiled.  Co.*  Lit. 
292.  b.   Salk.  302.  ante,  149. 

(8)  Id.  ibid. 

(9)  Carthew,  63,  64.  2  Salk. 
572.  1  Roll.  Ab.  939.  1 1  Vin. 
Ab.  461.  21  Hen.  7.  pi.  23  &  30. 
2  Bulstr.  95. 290. 
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operates  as  a  suspension  of  the  debt,  tod  is  pleadable  in  dis^ 
charge  (!)•  And  if  the  creditor  covenants  not  to  sue  the  debtor 
at  all,  this  is  an  acquittance^  and  the  covenant  may  be  pleaded 
in  discharge  (2) ;  though  a  covenant  not  to  sue  one  of  two 
joint  and  several  obligors  cannot  be  pleaded  as  a  release  by 
Hie  other  (S).  A  deed  or  letter  of  licence  given  by  creditors, 
agreeing  not  to  sue  or  molest  the  debtor  within  a  particular  time,, 
there  being  no  words  in  the  defeazance  to  make  the  original 
claim  forfeited,  is  no  defence  to  an  action  commenced  for  the 
original  claim  founded  on  a  specialty  contract  (4) ;  though  it 
would  be  otherwise  if  the  deed  or  letter  of  licence  contained 
words  allowing  it  to  be  pleaded  in  bar  to  such  fresh  action,  or 
stipulating  that  upon  such  action  the  original  claim  should  be 
forfeited  (5).  And  it  has  been  held  that  a  covenant  in  an  inden- 
ture^ (whereby  a  debtor  assigned  his  effects  to  trustees  for  benefit 
of  creditors),  not  to  sue  if  trustees  fairly  accounted  for  effects, 
does  not  operate  as  a  release  of  the  creditor's  debts,  if  the  trus- 
tees refuse  to  account  (6).  And  so  an  agreement  between  a 
debtor  and  his -creditors,  that  they  will  accept  a  composition  in 
satisfaction  of  their  respective  debts,  to  be  paid  in  a  reasonable 
time,  cannot  be  pleaded  to  an  action  brought  by  one  of  the 
creditors  to  recover  his  whole  demand  (7 )•  So  where  the  cre- 
ditors of  an  insolvent  agreed  by  an  instrument  not  under  seal, 
chat  they  would  accept  in  full  satisfaction  of  their  debts  I2s.  in 
the  pound  payable  by  instalments,  and  would  release  him  from 
all  demands,  it  was  held  that  this  agreement  did  not  operate  as 
an  extinguishment  of  the  original  debt,  so  as  to  prevent  a  cre- 
ditor from  retaining  the  benefit  of  securities^  there  being 
no  stipulation  to  give  them  up  (8).  A  condition  not  to  sue 
«  debtor  within  such  a  time  under  a  penalty,  does   not  ex- 

(1)   Id.  It  has  been    decided,  (2)    Amb.    123.     Holt,    619. 

that  a  covenant  in  a   letter    of  1  Show.  A7,     11  Vin.  Ab.    461. 

ficence  not  to  sue  the  debtor  for  8  Term  Rep.  168. 

Mevm  years^  and  that  if  the  ere*  (3)  8  T.   R.    168.     6   Taunt, 

ditar  did  the  debtor   should  be  289.    1  Marsh.  Rep.  603. 

discharged  and    released    of  his  (4)  Holt's  Repts.  619.     1  Roll, 

debt,  bdng  a  covenant  not  to  sue  Ab.  939. 

within  a  particular  time,  is  no  re-  (p)  Cartb.  63.  210. 

lease,  and  no  more  than  a  cove-  (6)  2  Chitty's  Rep.  54 1,  i  see 

nant  not  pleadable  in  discharge  41^  &  A.  440.    Comb.  12^. 

4»f  an  action  for  the  original  debt.  (7)  2  T.  R.  24.  766.    6  T.  R. 

Holt.  619.  1  Show.  331.    Cartb.  263.  5  East,  230.     11  East,  392. 

210.  S.  C. ;  but  see  1  Show.  334.  &c.  3  Camp, 

note.  1  T.  R.  93.  (8)  1  Bam.  &  Aid.  1 . ;  see  1  M. 

S.  304.  2  M.  &  S.  1. 
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-tend  to  the  executors  of  the  obligor,  unless  they  are  named  in 
the  deed  (1).  We  have  already  slightly  considered  bow  &r 
sureties  may  be  discharged  by  giving  time  to  the  principal 
debtor.  (2) 

Unless  there  is  an  express  or  implied  stipulation  at  the  time  of 
entering  into  these  arrangements,  that  the  creditors  shall  detirer 
up  the  securities  they  hold,  they  are  not  bound  to  do  so(S).  And 
therefore,  where  (me  of  the  creditors  who  signed  a  compositioa 
deed  for  the  whole  amount  of  his  debt,  held  at  the  tiine,  as  a  • 
security  for  part,  a  bill  of  exchange  drawn  by  the  debtor  and 
accepted  by  a  third  person,  the  money  due  on  this  bill  haying 
afterwards  been  paid  by  the  acceptor,  it  was  held  that  die  cre- 
ditor might  retain  it,  the  agreement  of  composition  not  contain- 
ing any  stipulation  for  giving  up  securities,  and  tiie  effect  of  ic 
not  being  to  extinguish  the  original  debt  (4).  Where  a  deed 
of  trust  is  made  for  payment  of  debts,  it  shall  extend  only  to 
debts  contracted  at  tiie  time  of  making  the  deed  (5).  If  a  cre- 
ditor for  goods  sdid  is  also  the  indorsee  of  a  bill  of  exchange, 
which  he  has  indorsed  to  a  third  person  for  valuable  considera- 
tion, who  at  the  time  of  the  execution  of  a  composition  deed  bj 
the  creditor  is  the  holder  of  the  bill,  and  the  creditor  sign  the 
deed  wiUiout  specifying  the  amount  of  his  debt,  it  seems  tiiatthe 
composition  extends  only  to  the  goods  sold  (6)  •  But  it  would 
be  otiierwise  if  there  was  an  express  stipulation  or  reservation 
in  the  agreement,  that  all  securities  should  be  delivered  up  (7)« 
And  accordingly,  where  the  creditors  of  a  bankrupt  entered  into 
a  composition  deed  to  receive  85.  in  the  pound,  in  fiill  discharge 
of  their  debts,  and  agreed  to  release  every  thing  beyond  that 
to  the  bankrupt,  and  join  in  a  petition  to  the  chancellor  to 
supersede  the  commission,  and  one  of  the  creditors  having  two 
distinct  debts  due  from  the  bankrupt,  for  one  of  which  he  hdd 
bills  to  the  fhll  amount,  received  his  dividend  of  8^.  in  the  pound 
on  both  debts,  and  then  recovered  the  full  value  of  some  of  the 
bills,  it  was  held  that  the  bankrupt  was  eutitied  to  sue  for  the 
money  so  obtained  on  the  bills  in  an  action  for  money  had  and 
received.  (7) 


(1)  1  Show.  331.     9  Co.   92.        (4)  1  Vem.28. 

Nov,  5.  Dyer,  65.  Cro.  Eliz.  398.        (5)  2  Stark.  195.  Moota^ueoD 

1  Roll.  Rep.    68.      Hob.    188.  Compositions,  21. 

1  Wils.  4.  (6)  Id.  1  Bos.  &  P.  286. 

(2)  Ante,  326.  (7)  1(J. 

(3)  1  Barn.  «c  Aid.  1.  Ante,  326. 
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tf  the  tenns  of  the  agreement  to  give  timei  or  of  the  coofpo*  of  thepoftm. 
^tlon,  are  not  stricdy  complied  with  by  the  deftytor,  the  creditor  J^*^^"" 
is  released  from  his  obligation  to  accept  it  (1).  Thus  if  a  com-  between  the 
positioa  be  made  with  a  provision  that  the  mcttey  is  to  be  ^^^^J^q^i^ 
paid  on  a  certain  day,  and  it  is  not  paid  on  the  day,  and  the  what  will  excuse 
creditor  thereupon  sues  for  his  whole  debt,  a  court  of  equity  ^rfonuun. 
will  not  relieve  the  debtor  (2).  And  where  a  creditor  for 
i^l700  agreed  with  his  debtor  to  take  eleven  shillings  in  the 
pound,  to  be  paid  by  instalments,  and  the  debtor  after  the  first 
payment  became  a  bankrupt,  it  was  considered  that  the  creditor 
might  prove  the  whole  ^1100  under  the  commission  (S).  So 
where  it  was  provided  in  a  deed  of  composition,  that  in  case  of  de- 
fault of  payment^  or  if  any  commission  of  bankrupt  should  issue 
before  the  whole  of  the  composition  should  be  paid,  that  then  the 
covenants  on  the  part  of  the  creditors,  whose  debts  should  be  so 
unsatisfied,  should  be  null  and  void,  and  a  commission  issued 
after  the  whole  instalment  was  due,  but  before  it  was  paid,  the 
(Creditors  were  held  to  be  entitled  to  retain  the  first  instalment^ 
lind  prove  under  the  commission  for  the  residue  of  the  original 
debt  (4).  And  where  a  debtor  agreed  to  assign  all  his  estate  in 
trust  to  pay  debts,  with  a  certain  allowance  to  himseli^  and  most 
of  the  creditors  signed  the  agreement,  the  debtor  aft^erwards 
embezzled  some  of  the  goods,  and  some  of  the  creditors  who  had 
signed  took  out  a  commission  of  bankruptcy  against  him,  it 
was  held  he  was  entitled  to  no  relief  in  equity  (5).  But 
though  an  agreement  for  a  composition  generally  is  not  binding 
on  the  creditor,  unless  strictly  and  absolutely  fulfilled,  yet  a 
bond  creditor,  having  concurred  in  a  general  resolution  for  a 
composition,  to  be  secured  by  notes,  will  be  restrained,  under 
circumstances  referring  to  the  interest  of  other  creditors,  from 
issuing  an  execution  obtained  on  his  bond  for  more  than  the 
amount  of  the  notes  unpaid*  (6) 

A  creditor  who  becomes  a  party  to  these  arrangements  cannot 
abandon  them  and  sue  for  his  original  debt,  nor  become  a  pe* 
titioning  creditor  under  a  commission  of  bankruptcy  against  the 
debtor  (7) ;  but  in  a  case  where  a  creditor,  being  ignorant  that 

(1)  2  M.  &  S.  120.  «3£ast»  252.        (4)  1  Rose,  281. 435. 
1 1  East,  390.     3  Camp.  1 75.  (5)7  Vin.  Ab.  46 1 . 

(2)  IVern.  210.    3  Atk.  583.        (6)  16Ves.372. 

2  Atk.  528.  (7)  2  T.  R.  594.  n.  4  East,  230. 

(3)2Atk.527.    8Ves.86. 
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kn  act  of  bankruptcy  had  been  committed  by  his  debtor,  executed 
a  composition  deed  for  the  amount  of  his  debt,  and  received  a- 
dividend  under  it,  it  was  held  that  he  might  notwithstand- 
ing become  a  petitioning  creditor  in  respect  of  the  original 
debt.(l} 

If  a  creditor  is  induced  to  execute  an  agreement  to  compound 
his  debts  or  give  time  to  his  debtor,  through  the  fraud,  mis- 
representation, or  fraudulent  conceaknent  of  his  debtor  or  other 
party  actii^  for  him,  such  agreement  will  not  be  binding  on 
him,  either  at  law  or  equity.  We  have  already  considered  what 
fraud,  misrepresentation,  or  concealment  will  avoid  a  contract. 
Where  a  man  who  is  really  solvent  assumes  the  appearance  of 
insolvency,  so  as  to  alarm  his  creditors  and  frighten  them  into 
an  abatement  and  release  of  the  debt,  equity  will  relieve  (2). 
And  a  creditor  is  not  bound  by  a  composition  deed  to  which  he 
is  a  party,  if  any  misrepresentation  has  been  practised  to  obtain 
his  consent  (3) ;  and  therefore  if  a  creditor  is  induced  to  sign  a 
composition,  from  a  representation  made  to  him  by  the  debtor, 
that  all  the  creditors  will  accede  if  he  will  compound,  and  this 
representation  is  false,  as  some  of  the  creditors  refuse  to  siga^  the 
composition  is  void  (4).  If  a  debtor  conceals,  instead  of  dis- 
closes, that  he  has  committed  an  act  of  bankruptcy,  and  prevails 
upon  a  creditor  who  is  ignorant  of  such  act  of  bankruptcy  to 
execute  a  composition  deed  for  the  amount  of  his  debt,  and  such 
creditor  receives  a  dividend  under  it,  yet  he  may  become  a 
petitioning  creditor  in  respect  of  the  original  debt.  ( 5} 

liie  consideration  for  entering  into  all  contracts  must  be 
good  or  valuable  and  bon&fide^  and  not  in  fraud  or  collusion  to 
deceive  just  and  lawful  creditors,  which  would  vacate  the  con- 
tract, and  subject  such  persons  as  put  the  same  in  use  to 
forfeitures,  and  often  to  imprisonment.  The  legislature  has  by 
several  acts  protected  the  claims  of  hon&  Jide  creditors,  and 
declared  all  contracts  and  gifts  in  fraud  of  such  creditors  to 
be  void,  and  the  courts  of  law  and  equity  are  always  inclined 
to  construe  these  acts  liberally,  for  the  benefit  of  creditors.  (6) 


(1)  5  Nfr&S.  161. 

(2)  12  Mod.  558. 

(3)  6  T.  R.  263. 

(4)  Id. 


2  Vc8.  602. 


(5)  5M.&S.  161. 

(6)  Cowp.  434.       3  Rep.  82, 
2Atk.  205. 
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Thu%  by  the  IS  Eliz.  c  B*  sec.  2.  (i),  it  is  enacted,  that  ^<  Ever;  of  frauduUnt 
feoffment,  gift,  grant,  alienation,  bargain  and  conveyance  9^^^^.°^^ 
lands,  tenements,  hereditaments,  goods,  and  chattels,  or  of 
any  lease,  rent,  common  or  other  profit  or  charge  oat  of  such 
lands,  &C.,  by  writing  or  otherwise,  and  every  bond,  suit,  judg- 
ment, and  execution  to  be  had  or  made  with  the  intent  to 
defraud  creditors  or  others  of  their  actions,  debts,  accounts, 
damages,  penalties,  forfeitures,  heriots,  mortuaries,  and  relie&, 
shall  be  deemed  only  as  against  that  person,  his  heirs,  successors, 
executors,  administrators,  and  assigns,  whose  actions,  &c.,  are  o^ 
shall  be  any  way  disturbed,  delayed,  or  defrauded,  to  be  utterly 
void.  All  parties  to  such  feigned  or  fraudulent  feoffments,  &c.^ 
and  being  privy  and  knowing  of  the  same,  which  shall  wittingly 
put  in  use^  avow,  or  defend  the  same  as  true  and  done  bond  fide^ 
and  upon  good  consideration,  or  shall  alien  or  assign  any  lands, 
&c«,  so  conveyed  to  him,  shall  forfeit  one  year's  value  of  such 
lands,  &C.,  and  the  whole  value  of  such  goods,  and  so  much 
money  as  iacontained  in  such  covinous  bond,  half  to  the  king,  and 
half  to  the  party  grieved,  to  be  recovered  in  any  court  of  record 
by  action  of  debt,  &c.,  or  information,  wherein  no  essoin,  &&, 
shall  be  allowed,  and  shall  also,  on  conviction,  suffer  one, half 
year's  imprisonment  (2)."  By  the  4th  section  it  is  declared, 
that  '^  All  common  recoveries  hereafter  to  be  made  against 
tenant  in  tail  or  other  tenant  of  the  freehold,  (the  reversion  or 
remainder,  or  the  right  thereof  then  being  in  other  persons), 
shall,  as  touching  such  reversioners  or  remaindermen,  and 
against  their  heirs,  stand  in  full  force  notwithstanding  this  act. 
But  this  act  does  not  make  void  any  estate  or  conveyance,  by 
reason  whereof  any  person  shall  use  any  voucher  in  any  writ  of 
formedon  thereafter  to  be  depending ;  but  such  vouchers  are  as 
valid  as  if  the  act  had  not  been  made  (3).  And  this  act  does  not 
extend  to  any  estate  or  interest  in  lands,  &c.,  leases,  rents,  com- 
iBoas,  profits,  or  goods  thereafter  to  be  had,  conveyed,  or 
assured,  which  estate  or  interest  shall  be  on  good  consideration 
and  bona  Jlde  lawfully  conveyed  or  assured  to  any  person  or 
body  corporate  not  having  notice  of  such  firaud  or  collusion.  (4) 

This  statute  extends  to  fraudulent  assignments  of  personal 
property;  but  it  seems  matter  of  doubt  how  far  surrenders  of 

( 1 )  Confinned  by  1 4  Eliz.  c.  1 1 .  (2)  Sec.  3. 
s.  K  ;  made  perpetual  by  29  Eliz.  (3)  Sec.  5. 
c.  5.  8.  2.  \A)  Sec.  6. 
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eopjrfaotds  are  w!thin  the  statutei  as  they  oin  scarcely  have  the 
eflfect  of  hinderiilgy  delaying,  or  defrauding  creditors^  since  they 
cannot  issae  process  to  levy  a  debt  npon  a  copyhold  estate^  and 
it  has  moreover  been  determined,  that  they  do  not  consdtnte  an 
act  of  bankruptcy.  ( J) 

As  It  has  been  correctly  observed  (2)|  the  object  of  the 
iegistature  was  evidently  to  protect  creditors  (S)  from  those  frauds 
which  are  frequently  practised  by  debtors,  under  the  pretence  of 
dischargiitg  a  moral  obligation ;  for  as  to  those  gifts,  bargain^  or 
conveyances  which  want  even  a  good  or  meritorious  considera- 
tion for  their  support,  their  being  voluntary  seems  to  have  been 
always  a  sufficient  ground  to  conclude  that  diey  were  fraudulent; 
but  though  the  statute  protects  the  legal  right  of  creditors 
against  the  fraud  of  their  debtors,  it  anxiously  excepts  from  such 
imputation  the  bondJUte  discharge  of  a  moral  duty.  It  tbere- 
ibre  does  not  declare  all  voluntary  conveyance,  but  aliyhmitf- 
lent  conveyances  to  be  void  (4);  and  whether  the  conveyance 
be  fraudulent  or  not  is  declared  to  depend  on  the  consideration 
being  good  and  bond  fide.  This  leads  to  the  inquiry,  what  shall 
be  deemed  a  good  consideration,  and  what  i»  intended  by 
requiring  a  conveyance  for  such  consideration  to  be  also  bond 
Jtie.  We  have^  indeed,  already  considered  what  is  a  good,  lair, 
and  valuable  consideration  for  a  contract  in  general  (5),  and  it  will 
perhaps  be  useful  here  to  refer  to  those  obs^vadons.  We  will  now 
chiefly  consider  the  circumstances  which  are  regarded  as  badges 
of  fraud.  (6)  It  may  be  useful  to  observe,  that  this  statute  of 
Elheabeth  much  resembles  that  of  the  21  Jac.  1.  c.  18.  s.  11. 
against  the  fraudulent  disposition  by  a  bankrupt  of  his  property 


(1)  ]Cox'8Repts.278.  ace.  Evans, 
Notes  on  this  Statute,  vo].l.p.3$2. 
Ellis  155. ;  sed  vide  Cowp.  705. 

(2)  See  Fonblanque  sTreatise  on 
Equity,  vol.  1.  p.  271. 

(3)  The  benefit  of  this  sutute 
is  not  confined  to  creditors,  for 
the  preamble  speaks  of  deeds  made 
to  defraud  creditors  and  others  of 
their  Just  actions,  &c.  forfeitures, 
&c.  It  has  therefore  been  held, 
that  the  word  **  forfeiture**  should 
be  extended  not  onljr  to  for« 
feiture  of  an  obligation,  &c.,  or 
such  like,  but  ako  to  every  thing 


which  shall  by  law  be  forfeited  to 
the  king  or  subject ;  and  therefore 
if  any  man  prevent  a  forfeiture  for 
felony,  or  by  outlawry  makes  a 
ffift  of  all  his  goods,  and  afterwards 
IS  attainted  or  outlawed,  these 
goods  are  forfeited  notwithstandiug 
the  gift.  3  Co.  82.  a.  &  b.  New- 
land  on  Cont.  389. 

(4)  1  Ch.Ca«  99.  291.  1  Vent. 
194.  IMod.  119.  1  Atk.  15. 
Cowp.  708. 

(5)  Ante,  63  to  99.,  &c. 

(6)  2  Sch.  &  Lef.  492.  5  Ves. 
48.    1  Wils.  Ch.  Rep.  88. 
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to  deBetmd  his  creditom,  tni  &tat  tke  dedskniB  on  tbt'  latter  offiwdahn 
act  will  in  niAiiy  caseB  be  applicable;  the  words,  liowevery  cf  mMtj^ 
the  latter  act  are  much  fitnuiger,  and  convey  a  move  eactcnsive 
rignification,  and  the  decisions  on  that  statute  viU  not  in  all  cases 
apply.  (1) 

A  fraudulent  assignment  or  disposition  of  property  withii^ 
the  meaning  of  this  statute  is  frequently  a  mere  formal  transfer^ 
executed  not  to  give  the  alienee  the  proper^,  but  only  to  induce 
a  belief  that  it  is  vested  in  him,  that  he  may  hold  it  in  trust  &>]r 
the  debtor  (2).  The  question  in  every  case  is>  whether  the  a<$ 
done  IS  a  bond  fide  transaction,  or  whether  it  is  a  trick  or  conr 
trivance  to  defeat  creditors.  (3)  This  question  of  fraud  must 
be  decided  by  reference  to  the  motives  of  the  party  making  th^ 
deed  or  assignment  (4). 

A  voluntary  assignment  or  conveyance  of  proper^  without  a  Of  wJuntiry 
valuable  consideration,  by  a  party  indebted  at  the  dme,  would  property,  with- 
primd  facie  amount  to  a  fraud  against  creditors,  though  the  ^^^I^^ 
assignment  or  conveyance  be  in  consideration  of  bloody  Q^  of  to  the  ih^ 
natural  love  or  affection ;  for  though  a  gift  made  for  such  coil- 
sideration  ought  certainly  to  prevail,  unless  it  be  found  to  break 
In  upon  the  legal  rights  of  others,  yet  if  it  does  militate  against 
such  rights,  it  is  equally  clear  that  it  ought  to  be  set  aside.  If 
therefore  a  man,  being  indebted,  convey  to  the  use  of  his  wife 
or  children,  such  conveyance  would  be  within  the  statute,  fi>r 
though  the  consideration  be  good,  yet  it  is  not  bondjide^  that  is, 
the  circumstances  of  the  grantor  render  it  inconsistent  with  that 
good  faith  which  is  due  to  his  creditors  (5).  And,  as  Lord  G)ke 
has  said  (6),  when  a  man,  being  greatly  indebted  to  sundry  per- 
sons, makes  a  gift  to  a  son  or  any  of  his  blood,  without 
consideration  but  only  of  nature,  the  law  intends  a  trust  beUreen 
them.  So  where  a  husband  after  marriage,  being  indebted  at 
the  time,  settled  his  estate  upon  his  wife  for  a  jointure,  and  then 
in  strict  settlement,  and  died,  it  was  held  that  the  settlement  was 
fraudulent  as  against  creditors  (7).  But  where  a  settlement  made 
—————— i  ■  '  ' 

(1)  6£ii8t,257.    lOVes.  139.  (6)  3  Co.  81.  b. 

(2)  3  M.  &  S.  371.  (7)  1  Ves.  27. ;  and  see  2  Ves. 

(3)  CQwp.432k.  6£ast^257^  U*     lAtk.15.  Ambl.  121.  As  to 

(4)  8.T-R.521.  a  settlement  after  marriage,  in  oon- 

(5)  1  Fonblanque,  27K  sideration  of  a  parol  agretmenV 
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bfnbABt  oo  him  mm  mad  Ui  wife  is  in  consideniCion  of  s 
^^^^  ^     porttoii  pud  by  the  wife's  fether,  though  the  busband's  fether 

mm  iflddbted  at  the  timey  and  though  the  tettlonent  was  after 
toarriage,  it  will  not  be  fraudulent  against  creditors,  being  for  a 
valuable  consideration  (1).  So  where  a  settlement  is  made  by  a 
husband  on  his  wife,  though  it  is  after  marriage,  yet  if  it  be  in 
consideradon  of  her  fether^s  securing  the  absolute  payment  of  a 
portion  to  which  before  she  was  entitled  only  on  a  contingency, 
such  a  settlement  is  to  be  considered  to  be  supported  by  a 
valuable  consideration,  and  therefore  will  be  good  against  cre- 
ditors (1).  So  a  settlement  before  marriage  is  good  against 
every  body,  although  it  is  in  consideration  of  marriage  only  (2). 
So  where  the  husband,  after  marriage,  being  indebted  bondJUkf 
"conveyed  an  estate  to  trustees,  to  the  separate  use  of  his  wife,  it 
was  held  that  the  trustees  having  undertaken  to  indemnify  the 
husband  against  the  wife's  debts,  was  sufficient  to  support  the 

settlement,  as  made  for  a  valuable  consideration.  (S) 

« 

IV)  render  a  voluntary  assignment  or  conveyance  void,  the 
debtor  must  be  in  insolvent  circumstances,  or  indebted  in  debts 
of  some  magnitude  at  the  time  of  granting  it ;  a  single  debt  is  not 
sufficient,  since  every  man  may  be  indebted  for  the  common  bills 
of  his  house  (4).  And  it  is  to  be  observed,  that  if  the  debtor  be 
indebted  at  the  time  of  making  the  conveyance,  and  the  debt  is 
secured  by  mortgage,  it  will  be  valid.  (5) 

If  there  be  a  voluntary  assignment,  conveyance,  or  gift  of 
real  estate,  or  chattel  interest,  or  of  personal  property,  by  one 
hot  indebted  at  the  time,  though  he  afterwards  becomes  in- 
debted, if  that  voluntary  disposition  was  for  a  child,  and  no 
particular  evidence  or  badge  of  fraud  to  deceive  or  defraud  sub- 
sequent creditors,  that  will  be  good;  but  if  any  mark  of  fraud, 
collusion,  or  intent  to  deceive  subsequent  creditors  appear^  that 


before  marriage,  sec  2  Cox,  Rep.  (3)  2Bro.Rep.90.  Cowp.434. 

235.  ;    sed.  ride,  also,   1  £den*s  5  Ves.384. 

Reps*  62.  and  cases  there  referred  (4)  5  Ves.  384.      2  Atk.   520. 

to.      .  Gilb.  Rep.  37. 

(1>  Ambl.  121.  (5)  2  Bro.  G.C.  90.     7  Vio.Ab. 

.   (2)  2Bro.C.a90.    .              .  72.       .        . 
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wilt  make  it  void(]).    This  distinction   is  drawn  finom  coih  OfflntMiuieiit    ' 

siderations  too  obvious  to  require  illustntion  from  cases :  for  if  ^JSJ??|*'  ^ 

a  man  indebted  were  allowed  to  divest  himself  of  his  property 

in  favour  of  his  wife  or  child>  his  creditors  would  be  defrauded » 

but  if  a  man  not  indebted,  and  not  meaning  a  fraud,  could  not 

make  an  effective  settlement  in  iavour  of  such  objects,  because 

by  possibility  he  might  afterwards  become  indebted,  it  would 

destroy  those  ikmily  provisions  which  are,  under  certain   re* 

strictions,  a  benefit  to  the  public,  as  well  as  to  the  individual 

objects  of  them.  (2) 

The  grantor  of  a  voluntary  assignment  or  conveyance  being 
indebted  at  the  time  of  granting  it,  is  not  the  only  badge  of  fraud, 
several  other  circumstances  may  exist  as  furnishing  a  strong  pre- 
sumption that  the  transaction  is  maUjtde  (S).  Thus,  if  the 
conveyance  contain  a  power  of  revocation,  or  a  power  to  mort^ 
gage,  it  will  be  considered  as  fraudulent  against  creditors  (4), 
the  grantor  be  allowed  to  continue  in  possession,  the  conveyance 
being  absolute  (5) ;  or  if  the  conveyance  or  gift  be  voluntary  of 
the  whole  or  greater  part  of  the  grantor's  property,  without  con- 
sideration of  blood  or  of  natural  love  or  affection,  or  for  a  con- 
sideration clearly  inadequate,  such  conveyance  or  gift  would  be 
presumed  to  be  fraudulent,  for  no  man  can  voluntarily  divest 
himself  of  all  or  most  of  what  he  has,  without  being  aware  that 
future  creditors  will  probably  suffer  by  it  (6) ;  or  if  a  person 
makes  a  settlement,  taking  back  an  annuity  to  the  full  value  of 
the  property,  this  would  primd/acie  amount  to  a  fraud.  (7) 

If  the  consideration  for  the  assignment  or  conveyance  of  pro-  or  dispositions  </ 
pertybe  valuable,  and  the  transaction  hebondjde^  it  will  in  {J[eroU^ara^ 
general  be  valid.     There  may,  however,  be  cases  where,  though  parent  or  actual 
a  party  has  given  a  fair  and  full  price  for  goods,  and  where  pos-  deration.  ^  * 
session  is  actually  changed,  yet  if  done  for  the  purpose  of  defeat*'* 

(1)  1  Wilson,    Ch.    Rep.  »8.     106.     12  Ves.  155.     1  Cox.  Rep. 
2  Ves.  11.      2  Atk.  481 .     Cowp.    288. 

711.     1  Atk«  13.     13  Ves.  155.  (3)  See  3  Coke,  82. 

2  Bro.  C.  C.  90. ;  sed  vide  Forrest,  (4)  2  Vern.  510. 

64.    2  Vern.  261.      1  Cox,  280.  <5)  2  BuUtr.218.  ;  sedvid.   17 

semb.  cont.  j    see  also  Mr,  Fon-  Ves.  263. 

blanque's  annotations,  which  agree  (6)  See  1  Fonb.  273.     1  Coy, 

with  the  above  text.  278.     12  Ves.  136. 

(2)  1  Fonblanque,  272.    1  Atk.  (7)  1  Atk.  17. 
94.     1  Mad.  Rep.  414.     I  Swan* 
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OffimduliBt      iflg  cMditorl,  the  tnimodon  will  be  deemed  firandulent  and 
Jl^Irqr".  ^>*ck1  (1)«    The  queitbn  in  all  caaei  is,  whether  the  tranaaction 

be  UmAfde.  (2) 

Ingieneral  there  is  no  objection  at  law  against  a  debtor^  unless 
prohibited  by  the  bankrupt  laws,  or  other  peculiar  circumstance^ 
from  whatever  motivci  preferring  by  assignment  or  payment  one 
bond  fide  creditor  or  particular  creditors^  if  he  does  so  in  payment 
of  his  or  their  just  demaodsi  and  not  as  a  mere  cloak  to  secure 
the  property  to  himself  (3);  and  what  he  may  do  directly  may 
be  done  through  the  intervention  of  a  trustee  (4).  Thus  an 
assigement  (5)  or  a  warrant  of  attorney  to  confess  a  judgment,  given 
to  a  trustee  for  an  equal  distribution  of  the  party's  estate  among 
all  his  creditors,  is  valid  libond^fide^  though  the  demand  of  a 
particular  creditor  who  is  suing  him  may  be  thereby  defeated, 
except  for  a  proportionable  part  (6).  So  a  warrant  of  attorney 
to  confess  judgment  given  by  a  debtor  to  one  of  his  creditors, 
as  a  security  for  his  debt,  and  in  order  to  defeat  the  pending  exe- 
cution of  another  creditor,  was  held  valid  (7).  Where  a  debtor 
was  sued  by  his  creditor,  and  pending  the  suit  executed  an 
assignment  of  his  eflects  to  trustees,  who  took  possession  for  the 
benefit  of  all  his  creditors,  it  was  held  the  assignment  vras  good^ 
though  the  &ct  of  the  assignment  was  unknown  to,  and  there- 
fore unacquiesced  in  by  any  of  the  creditors  at  the  time^  the  act 
itself  being  laudable,  that  determined  its  nature,  and  the  motive 
was  immalerial  (8).  Where  A.  by  deed  assigned  all  his  effects 
at  W.  to  trustees  for  the  benefit  of  certain  creditors  for  four 
years,  and  the  trustees  were  empowered  to  sell  at  the  expiration 
of  two  years  or  sooner,  if  A.  should  direct  and  apply  the  pro- 
ceeds of  the  sale  in  discharge  of  the  debts  of  such  creditors  who 
covenanted  that  A.  might  continue  at  home  or  abroad,  and  that 
they  would  not  molest  him  for  two  years  from  the  date  of  the 
deedj  it  was  held  that  such  assignment  was  valid,  and  not  within 
the  staL  13  Eliz.  c.  5*,  and  that  the  property  was  thereby  pro- 
tected against  a  judgment  creditor  who  had  sued  out  execution 


(1)  Cowp.  434.    5  T.  R.  238.  see  1  M.  8c  S.  395. 408.  5  TsnaU 
l£]i8t,5I,  2.  668. 

(2)  Cowp.  432.    6  East,  257.  (4)  8  T.  R.  521. 

(3)  5T.  R.  235.420.;  where  (5)  3M.&S.371. 
it  is  said,  that  the  above  rule  only  (6)  4  East,  1. 
applies  where  the  debtor  does. not  (7)  5  T.  R.  235. 

exhaust  his  whole  esute.  As  to  the  (8)  3  M.  &  S.  371. ;  see  5  T.  R. 

right  of  executors  io^  thb  respect,  530. 
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agfdnst  A.  after  the  deed  was  executed  (1)1  But  a  conveyance  or  fraudulent 
in  trust  for  payment  of  the  debts  of  the  party  making  it  for  the  «»'8"'"««^  ^ 
benefit  of  some  particular  creditor,  without  other  circumstances, 
such  as  the  debtors  giving  up  possession,  the  creditors  being  a 
party  to  the  conveyance,  or  his  having  notice  of  it,  or  his  enter- 
ing into  an  agreement  for  forbearance,  or  to  release  his  debt, 
will  under  circumstances  be  considered  as  invalid.  (2) 

The  vendor  or  donor  of  goods  .under  an  absolute  bill  of  sale  Continuing  in 
or  assignment  of  property,  continuing  in  possession,  is  generally  rSdge^rf fwiS! 
considered  as  a  badge  of  fraud ;  for  if  a  man  sell  or  assign  goods 
absolutely  and  still  continue  in  possession  as  visible  owner  of 
them,  such  disposition  necessarily  carries  with  it  an  impression 
that  all  is  not  fair.    The  decisions  on  this  point  bear  a  great  re« 
semblance,  and  are  in  some  degree  governed  by  those  under  the 
S 1  Jac.  I  •  c.  1 9 .,  against  assignments  by  bankrupts  in  fraud  of  their 
creditors.   In  cases  of  this  nature,  the  notoriety  of  the  change  of  ' 
property  is  the  question  on  which  the  validity  or  invalidity  of 
the  transaction  depends  (3).     Therefore,  if  in  general  an  assign- 
ment be  made  of  household  inmiture,  and  the  assignor  continue 
in  possessiotii  it  is  not  protected  against  an  execution  at  the  suit 
of  one  of  his  creditors,  unless  the  assignment  was  notm*ious  (4). 
A¥here  one  being  indebted  to  two  persons,  pending  an  action 
against  him  by  one  of  them,  made  a  general  deed  of  gift  of  all 
his  goods,  &c.  to  the  other  in  satisfaction  of  his  debt,  and  not- 
withstanding that  continued  in  possession  of  the  goods,  that  cir- 
cumstance was  considered  as  a  sign  of  fraud,  and  the  gift  was  held 
to  be  fraudulent  within  the  statute  (5).    And  where  a  debtor, 
baving  made  an  absolute  bill  of  sale  of  all.  his  effects  in  his 
house,  under  an  agreement  at  the  time  (but  which  did  not  form 
patrt  of  his  bill  of  sale)  that  the  creditor,  if  the  debt  was  not  paid 
within  fourteen  days,  might  enter  upon  and  sell  the  effects,  con- 


(1)  5  Moore,  19. 

(2)  Ch.  Ca.  149.  2  Vem.  5J0. 
Roberts  on  Fraud.  Conv.  431. 
ICh.  Rep.  33. ;  vid.  3  M.&  S.  371. 

(3)  lGow.34,5. 

(4)  1  Gow.  33. 

(5)  3  Coke,  81.  a.  The  above 
case  was  considered  to  have  several 
other  signs  and  marks  of  fraud : 
Ist.  Because  the  gift  was  general 
without  th&  exception  of  his  ap- 

VOL,  I  jr. 


parel  or  any  thing  of  necessity ; 
2Dd,  It  was  made  in  secret; 
3rd,  It  was  made  pending  the  suit ; 
4th,  Here  was  a  trust  between  the 
parties,  for  the  donor  possessed  all, 
and  used  them  as  his  proper  goods; 
and  5thly,  That  the  deed  contained 
that  gift  was  made  honestly,  truly, 
and  bona  fide  et  clausula  incon- 
sueta  semper  inducuut  suspicio- 
nem.  Newland  on  Cont.  3/1.  note. 
z  z 
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tinued  in  possession,  delivering  only  a  corkscrew  to  the  vendee 
till  his  (the  vendor's)  death,  which  happened  before  the  expira- 
tion of  fourteen  days,  the  bill  of  sale  was  considered  as  fraudu-  , 
lent  against  a  creditor  whose  debts  were  existing  at  the  time;  the 
court  being  of  opinion,  that  if  there  is  nothing  but  the  absolute 
conveyance  without  the  possession,  that  in  point  of  law  is  fraudu- 
lent (1).  So  an  assignment  of  furniture,  &c.  by  a  debtor  to  some 
of  his  creditors,  in  satisfaction  of  their  debts,  retaining  possession 
under  a  demise  at  a  rent,  and  afterwards  taking  a  re-assignment 
from  some,  on  payment  of  their  debts  with  interest,  would  be  void 
as  against  other  creditors  (2).  And  a  conveyance  of  chattels,  un- 
accompanied with  the  possession,  is  void,  although  in  the  same 
instrument  be  contained  a  valid  mortgage  of  leasehold  buildings, 
in  which  the  chattels  are  situated  (3).  So  likewise  if  a  man  con- 
vey his  land  absolutely,  and  yet  is  allowed  to  continue  in  pos- 
session as  its  absolute  unqualified  owner,  this  will  be  proof  that 
the  conveyance  was  fraudulent.     Thus,  if  a  man  mortgage  his 
land,  and  yet  continues  in  possession,  no  disseisin  is  thereby 
created  i  il'  it  was  an  absolute  conveyance,  and  a  continuance  in 
possession  afterwards,  this  shall  be  adjudged  in  law  to  be  fnuidu- 
lent(4).     So  where  a  man  conveys  his  lands  to  pay  his  debts, 
and  yet  retains  the  conveyance  in  his  possessbn,  this  mVLjprimd 
facie  be  considered  to  be  a  mark  of  fraud ;   as  it  leaves  him 
at  option  to  set  up  the  conveyance  or  not,-  aa  it  suits  his  pur- 
pose (6).     So  if  a  creditor  under  an  execution  suffer  the  goods 
or  proper^  to  remain  in  the  hands  of  the  debtor,  or  does  not 
levy  for  a  long  Ume,  or  quits  the  property  without  leaving  any 
party  in  possession,  this  will  not  bar  another  creditor's  right  to 
the  goods.  (6) 

There  are,  however,  cases  where,  although  the  vendor  or  as- 
signor of  property  has  continued  in  possession,  the  bill  of  sale 
or  assignment  has  not  been  held  fraudulent;  as  where  the  want 
of  immediate  possession  be  consistent  with  the  deed  or  contract, 
and  the  change  of  the  property  he  bond  fide  and  notorious  (7): 


(1)  2T.R.587.  594.  note. 

(2)  lOVes.  166. 

(3)  5  Taunt.  2J  2. 

(4)  Per  Lord  Coke.  2Bul8t. 
226.  2Vern.  261.  2Atk.  477. 
J  Atk.  J3.  &  16. 

(5)  2  Vem.  510. 

.    (6)  Sec  lldd,  7  cd.  1021.  Prec. 


in  Chan.  286.      1  Ves.  245.  456. 

3  Taunt.  400.  1  Wils.  44.  1  H. 
Bla.  543.  Peake»  0.  N.  P.  65. 
3M.  &S.  375.    1  M.&S.  711. 

4  East,  323. 

(7)  2  Term.  Rep.  587.  595. 
1  Atk.164.  Roberts  on  Frraduleat 
Conreyanefs,  558,  9* 
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as  where  a  husband  before  marriage  conveyed  to  trustees  all  his  Of  fraudulent 
household  goods  particularized  by  .a  schedule  annexed  to  the  !^Snyr" 
settlement,  to  the  use  of  himself  for  life^  to  his  wife  for  life,  re- 
mainder to  the  first  and  other  sons  of  the  marriage  in  strict  set- 
tlement ;  the  possession  of  the  husband  was  held  not  fraudulent 
against  a  creditor  whose  debt  existed  at  the  time  of  the  settlement, 
because  it  was  in  pursuance  and  in  execution  of  the  trust  (1). 
Upon  the  same  principle,  if  a  wife  on  her  marriage  assigns  all  her 
personal  property,  consisting  amongst  other  things  of  cows,  and 
the  increase  and  produce  thereof,  to  trustees,  upon  trust  to  per- 
mit her  to  eujoy  the  same  without  her  husband's  intermeddling 
therewith,  this  property  is  not  afterwards  liable  to  be  taken  in 
execution  for  the  husband's  debts,  upon  the  ground  of  the  deed 
being  fraudulent,  for  the  possession  is  consistent  with  the  deed ; 
and  as  to  the  produce,  it  is  the  same  as  if  the  wife  had  paid  the 
money  over  to  the  trustees,  and  they  had  bought  other  cows,  for 
she  acted  as  their  agent  (2) ;  and  it  is  not  necessary,  in  order  to 
prevent  such  a  settlement  from  being  considered  fraudulent,  that 
tliere  should  be  an  annexed  schedule  of  the  goods  assigned  by 
it  (S) ;  for  as  such  a  schedule  would  be  known  only  to  the  parties 
interested  in  the  settlement,  it  conveys  no  information  to  the  rest 
of  the  world,  and  therefore  is  immaterial.  It  seems  likewise, 
that  an  assignment  of  goods  by  the  husband  in  trust  for  his  wife, 
though  after  marriage,  would  not,  if  made  for  a  valuable  and 
adequate  consideration,  moving  from  the  wife,  be  considered 
fraudulent  against  creditors  (except  in  case  of  bankruptcy),  on 
the  mere  ground  of  the  husband's  continuing  in  possession,  for 
considering  the  relationship  between  them,  his  possession  may 
be  said  to  be  consistent  with  the  deed  (4).  If  that  fact  how- 
ever be  connected  with  other  circumstances,  as  if  the  considera- 
tion be  grossly  inadequate  (5),  or  the  wife  permits  third  persons 
to  treat  the  property  in  question  as  the  husband's  (6),  it  may  aflbrd 
evidence  that  the  assignment  was  made  in  fraud  of  creditors. 

So  the  presumption  of  fraud  attaching  upon  the  continued  pos- 
session of  the  vendor  is  repelled,  not  only  where  the  modified 
interest  of  the  vendor  under  the  deed  makes  it  consistent  with 
the  deed,  but  likewise  where  such  possession  necessarily  arises 

(1)  Cowp.  432.  435.  note.  (4)  10  Ves.  150. 

(2)  3  T.  R.  620.  note.     Newl.        (5)  6  East,  257. 
on  Cont.  373.  (6)  10  Ves.  151. 

(3)3T.R.  618. 
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out  of  the  natare  of  the  transaction  between  the  parties,  they 
having  in  view  an  honest  purpose  (1).  As  where  the  supercargo 
of  a  ship  made  a  bill  of  sale  of  the  goods  which  he  had  on  board 
the  ship  which  was  going  on  the  voyage,  and  of  the  prodaoe 
and  advantage  which  should  be  made  thereof,  as  a  security  for 
the  repayment  of  money  lent  by  the  vendee,  it  was  held  in  a  suit 
in  equity  between  the  vendee  and  a  creditor  of  the  vendor,  by 
judgment  obtained  prior  to  the  bill  of  sale,  that  the  keeping 
possession  of  the  goods  after  the  sale  was  not  fraudulent,  as  the 
trust  of  those  goods  appeared  upon  the  very  face  of  the  bill  of 
sale,  the  vendor  being  trusted  by  the  vendee  to  negociafee  wnd 
sell  them  for  his  advantage  (2).  So  where  a  donee  lends  his 
donor  money  to  buy  goods,  and  at  the  same  time  takes  a  bill  of 
sale  for  securing  the  money,  the  donor's  continuance  in  posses- 
sion will  not  be  fraudulent  (3).  And  so,  as  we  have  before  seen, 
where  a  debtor  assigned  his  property  to  trustees  for  the  benefit 
of  certain  creditors,  who  were  not  to  take  possession  till  the  ex- 
piration of  two  years,  but  then  absolutely,  the  assignment  was 
held  good  (4)*  But  the  circumstance  of  a  deed  or  assignment,- 
providing  that  the  assignor  may  remain  in  possession^  will  not 
in  all  cases  repel  the  presumption  of  fraud.  Thus,  if  a  debtor 
make  an  assignment  of  his  goods,  with  condition  that  posses- 
sion shall  not  be  taken  till  forfeited,  the  assignment  will  never- 
theless be  considered  fraudulent ;  for  here  the  vendor  neither 
conveys  a  modified  interest  to  the  vendee^  nor  is  it  made  for  a 
purpose  which,  as  in  some  of  the  preceding  cases,  entitled  or 
required  him  to  continue  in  possession.  The  introduction  of  sudi 
a  condition  will  no  more  make  the  vendor's  possession  consisieDt 
with  the  deed  than  a  clause  inserted  in  an  absolute  bill  of  sde, 
that  tlie  vendor  shall  remain  in  possession,  would  make  sudi 
possession  consistent  with  the  deedi  the  clause  in  each  case 
would  raise  a  suspicion  of  fraud  (5)*  In  considerii^  the  ques* 
tion  in  relation  to  creditors,  where  the  debtor  continues  in  pos- 
session of  goods  Oiortgaged,  it  has  been  said,  that  this  was  fraudu- 
lent at  common  law,  and  the  13  Eliz.  provides  against  it,  that 
it  shall  be  void ;  there  is  no  distinction  whether  the  sale  be  abso- 
lute or  conditional;  courts  of  equity  and  juries  are  to  consider  upon 


(1)  Newland,  374. 

(2)  2  Atk.  599. 

(3)  Bull.  N.P.  258.  lRayni.286. 


(4)  5  Moore,  19.    Ante,  704. 

(5)  Newland,  376. 
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die  wbole  evidence,  v^etber  the  conveyance  was  made  with  a  offinuduient 
view  to  defiraud  or  not  ( 1)  ^ST"*^ 


property. 


A  bondjide  transaction  will  not  be  afiected  with  the  charge 
of  fraud  because  an  interval  elapses  between  the  execution  of 
the  deed  of  assignment  and  the  taking  possession  under  it,  unless 
other  rights  or  interests  have  intervened.  Thus,  where  goods 
lying  on  a  wharf  were  purchased,  and  an  order  was  given  for 
delivery,  but  no  transfer  was  made  until  six  months  afterwards, 
when  possession  was  taken,  and  the  vendor  a  few  days  after  be- 
came bankrupt,  the  title  of  the  vendee  was  preferred.  (2) 

It  frequently  happens  that  the  defendant  under  an  execution 
is  sujBered  to  remain  as  the  apparent  owner  of  the  goods ;  such 
circumstance,  as  before  observed,  will  in  general  amount  to  a  pre- 
sumption  of  fraud  (3) ;  which,  however,  may  be  repelled.  Thus, 
where  a  creditor  took  the  goods  of  a  defendant  in  execution  upon 
a  judgment  confessed  on  a  warrant  of  attorney,  and  bought  them 
by  public  auction,  and  took  a  bill  of  sale  from  the  sheriff  for  a 
valuable  consideration,  after  which  he  let  the  goods  to  the  former 
owner  for  a  rent  which  was  actually  paid,  it  was  held  that  the 
creditor  had  a  title  which  could  not  be  impeached  as  fraudulent  by 
other  creditors  having  executions  against  the  same  defendant  (4)e 
Wbere  the  goods  of  A.  were  taken  in  execution,  and  purchased  at 
a  public  auction  by  B.,  who  suffered  A.  to  continue  in  possession, 
in  order  that  he  might  carry  on  his  business,  and  A.  afterwards 
executed  a  bill  of  sale 'to  C,  it  was  held  that  B.  was  entitled  to 
them  as  against  C.  (5).  But  where  the  goods  of  a  trader  were 
taken  in  execution  by  the  creditor,  who  afterwards  su£fered  the 
debtor  to  remain  in  possession,  and  he  became  a  bankrupt,  it 
was  held  that  he  was  reputed  owner  under  the  statute  of  James, 
and  the  assignees  were  entitled  to  the  property  (6).  Where  B. 
lent  A.  money  to  buy  the  goods,  and  took  an  assignment  of  them 
as  a  security  for  his  debt,  though  A.  remained  in  possession  it 
was  held  not  to  be  fraudulent ;  but  if  the  assignment  had  been 
made  to  any  other  creditor,  the  retaining  possession  would  have 


(1)  1  Atk.  167.  1  Gow.35.  n. 

(2)  15  East,  21 .  (5)  2  Bos.  &  P.  59. 

(3)  Ante,  705.    Tidd.  7  ed.  (6)  1  Bos.  &  P.  82 ;   sed  vide 

(4)  4  Taunt.  823.     4  Camp.     1  Ld.  Rayni.  724. 
363.   1  Stark.  367.    1  Moore,  189. 
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or  fnoduknt      made  the  assignment  fraudulent  as  to  other  creditors  ( 1 )  •  Where 
JJ^JJJ^"  ^     the  property  and  goods  of  A.  being  in  possession  of  the  sheriff 

under  a  writ  oKJieri  facias^  he  executed  a  deed  of  assignment  to 
B.  for  a  valuable  consideration,  on  which  the  execution  was 
withdrawn;  B.  superintended  the  management  of  the  propertj» 
but  allowed  A.  to  continue  in  possession;  and  the  same  property 
was  seized  Under  a  subsequent  execution  at  the  suit  of  C*;  and  it 
was  held  that  such  property  was  protected  by  the  assignment  to 
B.>  though  A.  had  continued  in  the  visible  possession.  (2) 

Where  the  chattel  is  not  capable  of  an  actual  ddivery  to  the 
true  owner,  the  delivery  of  a  muniment  or  other  article,  Mbond 
^fide^  is  a  sufficient  delivery  to  prevent  the  sale  or  assignment 
being  void  within  this  statute,  as  in  the  case  of  an  assignment  of 
goods  at  sea,  with  the  delivery  of  the  bills  of  lading,  and  policies 
of  insurance  and  other  documents  (3) ;  and  in  the  case  of  a  mort« 
gage  of  a  ship  at  sea,  the  delivery  of  the  grand  bill  of  sale  u 
sufficient  (4).  Under  a  bond  Jide  sale  of  goods,  the  delivery  of 
the  key  of  the  warehouse  in  which  the  goods  are  contained  is 
sufficient  (.5)*  Where  a  canal  company  had  advanced  money  to 
their  engineer,  with  which  he  procured  the  goods  in  question, 
which  were  materials  of  bulk,  and  deposited  them  on  the  banks 
of  their  canal  for  the  purpose  of  being  used^  and  afterwards  exe- 
cuted a  bill  of  sale  of  them  to  the  company,  delivering  a  half- 
penny in  the  name  of  the  possession  of  the  materials,  it  was 
held  that  this  deed  was  not  fraudulent  against  his  creditors,  for 
no  other  possession  could  have  been  given :  before  the  bill  of  sale 
was  executed  the  goods  were  apparently  in  the  possession  of  the 
company^  becattse  they  were  lying  on  their  banks ;  the  voidor 
had  no  possession  of  the  goods,  otherwise  than  because  be  had 
die  property  in  them ;  but  when  he  transferred  that  property  to 
the  company,  the  law  referred  the  possession  to  the  company  who 
had  the  property,  and  in  whom  the  possession  apparently  was 
before.  (6) 

A  bill  of  sale  also,  unaccompanied  by  possession,  is  valid 
against  a  creditor  who  is  privy  and  assenting  thereto  (7) ;  and 
though  no  possession  be  given,  a  presumption  that  the  sale  is 

(1)  1  I^ord  Raym.  280.    3  Co.  (4)  2  T.  R.  462. 
Rep.  83.  (5)  7  T.R.  67. 

(2)  1  Moore,  189.  (C)  7  T.  R.  67. 

(3)  1  Atk.  159. 153.  2  Vc*.  272.  (7)  1  Taunt.  381.    19  Vet.  166. 
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bond  fide  may  arise  fhrni  tbe  fluctaating  state  of  the  market,  of  fnuduieDt 
As  wbere  A.,  a  fzurmer,  executed  a  bill  of  sale  of  all  his  property.  !^"j^** 
absolutely  to  B.,  for  a  debt  of  i^^OO.^  B.  put  his  son  into  pos- 
session, A.,  continuing  to  manage  the  farm ;  a  short  time  after 
execution  was  issued  against  the  stock  at  the  suit  of  C.  against 
A. ;  after  satisfying  the  execution  it  was  questionable  whether 
enough  remained  to  cover  the  debt  due  to  B. ;  it  was  held  that 
the  jury,  allowing  for  the  fluctuation  in  the  market,  were  war- 
ranted in  finding  that  the  goods  at  the  time  of  executing  the  bill 
of  sale  were  not  worth  more  than  i^600. ;  and  that  therefore  it 
was  made  bondjldey  and  that  A.  was  entitled  to  recover  to  the 
amount  of  j^600  against  the  sherifi*.  (1)  . ' 

Those  transactions  or  dispositions  of  property  which  are 
avoided  by  the  statute  of  Elizabeth  are  void,  as  well  against 
those  creditors  whose  debts  were  contracted  subsequently  to  such 
deeds,  as  against  those  creditors  whose  debts  were  in  existence 
at  the  execution  of  the  deeds  (2)^  and  the  subject  of  such  fraudu- 
lent disposition  is  thrown  into  assets,  and  all  the  subsequent  cre- 
ditors are  let  in«  (S) 

No  person  can  take  advantage  of  this  statute,  but  the  party 
immediately  injured  by  the  fraudulent  assignment.  Where  A. 
made  a  fraudulent  gift  of  his  goods  to  B.,  and  died,  and  B. 
brought  an  action  against  A.'s  administrator  for  the  goods,  the 
court  held  that  the  administrator  could  not  plead  the  statute,  or 
maintain  the  possession  of  the  goods,  even  to  satisfy  the  creditors, 
but  the  creditors  might  charge  the  vendee  as  executor  de  son 
toH.  (4) 

Besides  this  statute  of  Elizabeth,  there  are  others  protecting 
creditors.  Thus,  for  the  relief  of  creditors  against  fraudulent 
deeds  made  by  debtors,  the  statute  2  Ric.  2.  s.  2.  c.  3.  enacts, 
that  where  debtors  make  feigned  feoffments  of  their  lands 
mid  goods,  and  after  withdraw  themselves,  and  flee  into  privi- 
leged places  of  holy  church,  and  take  the  profit  of  their  said 
lands  and  goods,  the  creditors,  after  they  have  brought  their 
writs  of  debt,  and  a  capias  awarded,  and  die  sheriff  return  that 
he  hath  not  taken  such  persons,  because  of  places  privileged, 

(1)2  Marsh.  427.  7  Taunt.  149.         (3)  1 2  Ves.  155.  136. 
(2)  2  Atk    601.     1  Ch.  Rep.        (4)  Cro.  Jac.  270.  2T.R.587. 
69.    2Vern.  261. 
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Of  fnudoUnt      thto  another  writ  shall  go  to  the  sheriff  to  make  proclamatiaii  at 
P^ertyT'^*^      the  gate  of  such  privileged  place  five  times,  once  in  every  week, 

that  the  person  comprised  therein  be  before  H.  M's.  justices  to 
answer  the  plaintiff;  and  on  return  of  proclamation  made,  and 
such  person  comes  not,  judgment  shall  be  given  against  him,  and 
thereon  execution  shall  be  made  of  their  lands  and  goods,  as  well 
those  given  by  colIusioDy  as  of  any  other  after  such  coUusioa 
found,  but  no  roan  shall  be  barred  his  suit  against  such  debtor 
at  common  law. 

By  S  W«  &  M.  c.  14.  (1),  passed  for  the  relief  of  creditors 
against  fraudulent  devises,  it  is  declared,  that  all  wilfs  and  testa- 
ments, limitations,  dispositions,  or  appointments,  concerning  any 
manors,  messuages,  lands,  tenements,  or  hereditaments,  or  of 
any  rent,  profit,  term  or  charge  thereout,  whereof  any  person  at 
his  decease  shall  be  seised  in  fee-simple  in  possession,  rever- 
sion, or  remainder,  or  have  power  to  dispose  of  by  will,  shall  be 
deemed  (only  as  against  creditors  by  bond  or  specialty  in  which 
the  heirs  are  bound,  their  heirs,  executors,  administrators,  and 
assigns)  to  be  fraudulent  and  absolutely  void  (2).  Every  such 
creditor  may  maintain  his  action  of  debt  on  his  bond  and  speci- 
alty against  the  heir  at  law  of  such  obligor,  and  sucli  devisees 
jomtly,  and  such  devisee,  shall  be  liable  for  false  plea  pleaded, 
in  like  manner  as  any  heir  should  have  been  for  false  plea 
pleaded,  or  for  not  confessing  the  lands,  &c.  to  be  descended  to 
him  (3).  Provided,  that  all  limitations  or  appointments,  devises, 
or  dispositions  of  any  manors,  Sac.  as  in  s.  2.,  for  the  payment 
of  any  just  debt,  or  any  portion  for  any  child  other  than  the  heir 
at  law,  according  to  any  marriage  contract  in  writing  bondjlde 
made  before  such  marriage,  shall  be  of  full  force^  and  such 
manors,  &c«  shall  be  holden  by  such  person,  his  heirs,  executors, 
&c.  for  whom  such  limitations,  &c.  was  made,  and  his  trustees, 
and  their  heirs,  executors,  &c.  for  the  estate  so  limited,  &c.  until 
such  debt  or  portion  is  raised  (4).  Where  any  heir  at  law  is  liable 
to  pay  the  debt  of  his  ancestor  in  regard  of  any  lands,  tenements, 
or  hereditaments  descending  to  him,  and  shall  sell,  alien,  or  make 
over  the  same  before  action  brought,  or  process  sued  out  against 
him,  he  shall  be  answerable  by  action  of  debt,  for  such  debt,  to 
the  value  of  the  land  so  sold,  &c.;  in  which  cases  all  creditors  shaU 
be  preferred,  as  in  actions  against  executors  and  administrators; 

(1)  Made  perpetual,  bv6&  7        (3)  Sec.  3. 
W.  &  M.  c.  14.  s.  2.  '  (4)  Sec.  4. 

(2)  Sec.  2, 
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aad  siicb  execution  shall  be  to^n  out  on  any  judgments  so  offnudiiient 
obtained  acaiDSt  mich  heir  to  the  value  of  such  Iand«  as  if  the  «sigDinei>ts  of 
same  were  his  own  proper  debts,  saving  that  the  Jands,  &c.  botid 
fide  aliened  before  action  brought,  shall  not  be  liable  to  such 
execution  (I).  Where  any  action  of  debt  on  {{>ecialty  is  brought 
against  any  heir,  he  may  plead  rien$  per  descent  at  the  time  of 
the  original  writ  brought,  or  bill  filed  against  him,  ^nd  the 
plaintiff  may  reply,  that  he  had  lands,  tenements,  and  hereditar 
ments  firom  his  ancestor  before  the  original  writ  brought  or 
bill  filed ;  and  if  on  issue  joined  thereon  it  be  found  for  the 
pldntifl^  the  jury  shalji  inquire  of  the  value  of  the  lands,  &c.  so 
descended,  and  thereupon  judgment  shall  be  given,  and  execution 
awarded,  as  directed  in  section  5. ;  but  if  judgment  is  given  against 
suph  heir  by  confes^on  of  the  action  without  confessing  the  assets 
descended,  or  on  demurrer,  or  nihil  dicit,  it  diall  be  for  the  debt 
and  damages,  without  any  writ-^  inquire  of  the  lands,  &c,  so 
descended  (2).  All  devisees  made  liable  by  this  act  shall  be 
liable  in  the  same  manner  as  the  heir  at  layr  by  force  of  this  act 
i$>  notwithstanding  the  lands,  &c.  to  them  devised  are  aliened 
before  action  brought  (S)  Furthier  provisions  in  &vor  of  simple 
conti*act  t  creditors  were  iotrodncied  by  the  47  Geo.  3.  sess.2. 
c.  74.,  subjecting  the  real  property  of  a  trader  to  the  payment 
of  such  debts. 

We  will  next  consider  that  class  of  contracts  in  fraud  of  those  of  comcMtt  in 
creditors  who  with  the  creditors  in  general  have  been  induced  ^^^^^f^ 
to  consent  to  take  a  proportion  only  of  their  debts^  or  who  have  or  other  deeds 
consented  to  receive  a  payment  of  them  by  instalments,  or  to  betv^na^btor 
wait  for  any  particular  time,  or  generally  for  payment.  andcredkorE 

In  general,  as  we  have  seen  (4),  a  debtor  may  prefer  one 
creditor  to  another ;  but  where  one  creditor  has  agreed  to  observe 
a  general  arrangement  between  the  debtor  and  his  creditors  for  the 
liquidation  of  their  debts  in  equal  proportions,  he  cannot  obtain 
firom  the  debtor  or  any  other  person,  without  the  privity  or  consent 
of  the  other  creditors,  a  security  for  the  payment  of  his  debt  prior 
to  the  payment  of  the  other  creditors ;  or  in  the  case  of  a  deed  or 
instrument  of  composition  of  the  residue  of  the  debt,  or  of  the 


(1)  3  W.  &  M.  c.  14.  s.  5.  of  ibis  act,  see  Bac.  Ab.  Heir,  i^nd 

(2)  Se?.  (J.  Tidd,  7  ed.  946, 7. 

(3)  S.  7.  As  to  the  construction         (4)  5  T.  R.  424. 


71*  Remedies  x>n  General  Insolvency.      £Ch.  18. 

Of  contncti  m    instalments  by  which  it  is  to  be  discharged,  nor  can  he  in  any  odier 
Jtiaoi.  ^^  respect  be  iavored  to  the  detrioieni  of  the  other  creditors;  any  con- 
tract entered  into  with  a  view  to  give  any  such  preference  will  be 
void,  and  cannot  be  enforced  by  any  party  thereto  ( 1 ).  Therefore, 
where  a  tradesman  failing  compounded  with  his  creditors,  but 
made  an  underhand  agreement  with  some  of  his  creditors  to  pay 
them  the  whole ;  this  was  considered  a  fraud  on  the  other  cre- 
ditors, and  void,  and  a  court  of  equity  would  not  enforce  it  (2). 
The  agreement  is  void,  if  it  be  only  to  continue  a  greater  security 
which  the  creditor  held  before  the  composition  was  in  contem- 
plation (3).     Where  the  defendants  assigned  over  all  the  effects 
in  trust  to  pay  1 15.  in  the  pound  to  the  creditors,  to  which  they 
all  consented,  and  Mgned  the  deed,  except  the  plaindfis,  wfao^  as 
their  demands  accrued  just  before  the  failure,  refused  to  sign  the 
deeds,  &c.  unless  the  defendant  gave  them  a  note  for  the  ranain- 
ing  95.  in  the  pound ;  they  accordingly  gave  them  the  note  in 
question  to  that  amount,  on  which  the  action  was  brought ;  and 
Lord  Kenyon  said,  that  the  foundation  of  his  opinion  was,  that 
the  temptation  to  give  this  note  was  a  fraud  on  the  creditors,  who 
were  parties  to  the  contract  on  which  their  debts  were  to  be  can- 
celled in  consideration  of  receiving  a  composition ;  that  the  note 
preceded  the  execution  of  the  deed;  that  all  the  creditors  being 
assembled  for  the  purpose  of  arranging  the  defendant's  affiurs, 
they  all  undertook  and  mutually  contracted  with  each  other, 
that  the  defendants  should  be  discharged  from  their  debts  after 
the  execution  of  the  deed ;  then  the  plaintifis  in  fraud  of  that 
engagement  entered  into  a  contract  with  the  defendants  which 
prevented  their  being  put  in  that  situation  which  was  the  in- 
ducement to  the  other  creditors  to  sign  the  deed  and  to  relin- 
quish a  part  of  their  demands ;  and  the  court  were  of  opinion 
that  the  plaintiff  were  notentitled  to  recover  (4).    And  the  rule 
was  considered  to  be  the  same  where  (5)  the  deed  of  composition 
provided  that  the  shares  of  those  creditors  who  did  not  execute 
it  by  a  certain  day  should  be  paid  to  the  insolvent,  and  the  cre- 
ditors (the  plaintiffi)  who  obtained  the  underhand  agreement 
did  not  execute  the  deed  till  after  that  day,  a  few  of  the  creditors 
having  executed  it  after  them,  for  the  circumstance  of  the  plain- 
tiff^'s  not  signing  it  till  after  the  day  rather  a.dded  to  than  dimi- 

(1)  1  Atk.  352.    2  T.  R.  763.         (3)  15  Vesey,  59.  4  East.  372. 
4  East,  372.  (4)  2  T.  R.  763.  3  T.  R.  551 . 

(2)  2  Vern.  72.  (5)  4  T.  R.  166.    3  Anst.  91  a. 
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nished  the  fraud,  for  that  was  not  apparent  on  the  deed  itself^  Of  contncufai 
and  it  was  done  with  a  view  of  signifying  to  the  other  creditors  ^^^^^ 
that  they  had  come  in  under  the  deed.     If  a  firm,  being  embar- 
rassed, state  the  circumstance  to  one  of  their  principal  creditors, 
to  whom  they  are  indebted  in  a  sum  not  exceeding  ^2,300  for 
bills  which  he  has  discounted  for  them^  and  in  a  further  sum  for 
goods,  exceeding  in  the  whole  j?6,000,  and  the  creditor  examine 
their  accounts,  and  a  deed  is  proposed  and  prepared  for  assign- 
ing their  effects  to  trustees,  in  trust  to  divide  equally  amongst  all 
the  creditors  who  should  come  into  the  arrangement,  and  the 
creditor  is  willing  to  accede  to  this  arrangement  with  respect  to 
that  part  of  his  debt  which  is  due  for  goods  sold,  and  to  come 
in  pari  passu  with  the  other  creditors  for  that  demand,  but  refuse 
to  accede  to  it  for  that  part  which  is  due  for  money  advanced, 
and  threaten  that  he  will  not  execute  the  deed  unless  the  latter 
part  of  his  debt  is  secured  to  him  entire  by  the  delivery  of  bills 
to  that  amount,  and  this  being  agreed  to,  he  goes  to  Lancashire, 
where  most  of  the  creditors  reside,  and  states  that  he  has  exa- 
mined the  accounts  and  funds  of  the  debtors,  and  is  satisfied, 
and  he  is  very  active  in  promoting  the  execution  of  this  deed, 
which  bears  date  on  the  20tb  of  July,  and  contains  a  proviso  for 
making  it  void  in  case  all  the  creditors  do  not  execute  it  by  a 
certain  day  therein  named,  and  if  after  he  has  executed  this  deed 
the  debtors  give  up  to  him  bills  to  the  amount  of  ^1,000  be- 
tween the  4th  and  the  14th  of  August,  (i^  being  evident  that  the 
time  for  the  creditors  to  sign  would  expire  before  all  their  sig- 
natures could  be  obtained),  and  the  creditor  cause  another  deed 
of  trust  to  be  prepared,  bearing  date  the  2d  of  September,  and 
enlarging  the  time  for  the  creditors  to  accede  to  it,  into  which, 
at  the  creditor's  suggestion,  is  introduced  a  clause  confirming  to 
all  the  creditors  the  benefit  of  all  securities  which  they  should  hold 
at  the  time  of  their  respective  execution  of  the  deed,  and  he 
refuse  to  execute  this  deed  until  he  had  on  the  8th  of  September 
received  the  residue  of  the  bills  in  qiiestion,  and  all  these  bills 
are  included  in  the  account  of  stock  which  was  taken  in  order 
to  be  laid  before  the  creditors  as  the  statement  of  the  funds  to 
which  they  are  to  look  for  payment  of  their  respective  dividends, 
which  are  to  be  made  by  instalments,  at  four,  eight,  twelve,  six-    ' 
teen,  twenty,  and  twenty-four  months  date .  from  the  first  of 
Augusjt,  and  the  whole  of  the  bills  are  clearly  given  as  the  con- 
sideration for  executing  the  second  agreement,  it  seems  that  he 
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ofconincuin     csiuiot  hoU  the  biUs  80  obtained  (1).    If  a  creditor  pronife 
•Id^to"^    debtOTj  that  if  his  debt  is  secured  he  will  obtain  the  consent  of 

all  bis  other  creditors  to  take  a  composition  of  Ss.  in  the  pound, 
and  he  accordingly  obtain  a  note  signed  by  the  debtor  and  a 
suretyi  and  it  is  agreed  between  the  debtor  and  the  creditor 
that  the  transaction  shall  be  concealed  from  the  other  creditors^ 
and  the  creditor  after  he  had  obtained  the  security  call  on  some 
of  thecreditorsj  and,  concealing  the  transaction  respecting  his 
security,  he  endeavours  in  vain  to  induce  them  to  enter  into 
the  composition,  he  cannot  recover  upon  the  note  against  ihe 
surety  (2).  If  a  debtor  assign  his  efiects  in  trust  to  pay  a  com* 
position,  and  one  of  the  creditors  refuse  to  sign  the  deed,  or  to 
take  any  composition,  unless  the  debtor  will  ^ve  a  note  for  the 
remainder  of  the  debt,  and  such  note  is  accordingly  given,  and 
the  debtor  subsequendy  promise  to  pay  it,  such  subsequait  pro- 
mise is  not  valid  (3).  But  if  an  insolvent,  after  becoming  free 
from  his  engagements,  voluntarily  give  security  for  a  former 
demand,  such  security  is  valid  (4)«  Creditors,  as  we  have 
seen  (5),  are  in  general  as  much  bound  in  equity  by  acting  under 
a  composition  as  if  they  had  signed  the  deed ;  therefore,  where 
upon  a  composition  some  creditors  entered  into  a  private  £^;ree- 
ment  for  additional  security,  though  not  for  more  than  the 
amount  of  the  composition,  it  was  held  void,  for  it  was  a  Iraud 
both  on  the  debtor  and  the  other  creditors.  (6) 

If  the  circumstance  of  a  separate  agreement  being  made  between 
the  debtor  and  a  particular  set  of  his  creditors,  securing  to  them 
the  payment  of  the  residue  of  their  debts,  be  known  to  the  rest  of 
the  creditors,  the  transaction  then  will  not  be  fraudulent ;  but  if 
the  general  creditors  did  not  know  that  transaction,  and  did  not 
mean  that  the  deed  should  operate  one  way  as  to  them  and  an- 
other way  as  to  the  other  creditors,  the  policy  of  the  law  will 
reach  the  transaction,  whatever  the  intention  of  the  debtor 
might  be,  unless  there  was  a  distinct  undertaking,  which  Lord 
Eldon  thought  there  might  be,  that  no  question  upon  the  policy 
of  the  law  could  ever  arise,  which  would  have  bound  him  so 
that  he  should  not  say  that  the  other  creditors  did  not  know  the 


(1)  5  Taunt.  109.  (5)  Ante^  688,  &€. 

(2)  I  Brod.  &  Bing.  448.  (6)  15  Ves.  52.    4  East,  372. 

(3)  2  Term  Rep.  763.  con.  6  T.  R.  146. 

(4)  2T.R.765. 
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transttctbn,  and  had  not  such  intention  (1).    If  a  debtor  make  ofcootnctsia 
a  composition  with  his  creditors,  and  secure  the  deficiency  by  ^?^  of  compo. 
abend  to  one  cteditor»  and  it  is  part  of  the  transaction  that  this         ' 
dealing  shall  not  be  kept  a  secret,  but  shall  be  communicated  to 
the  other  creditors,  and  they  do  not  object,  the  bond  has  been 
held  good  (2) ;  but  those  who  contend  that  the  agreement  is 
known  to  all  the  creditors  are  bound  to  prove  it  (3).    A  recital 
]Q  the  composition  deed  seems  to  be  the  best  evidence,  but 
parol  evidence  will  suffice  (4).     The  sureties  also  must  consent^ 
or  they  will  be  discharged  (5).     It  is  not  sufficient  for  the  ere* 
ditor  to  order  the  solidtor  of  the  debtor,  and  of  the  creditors  to 
notify  that  the  creditor  will  not  sign  unless  he  has  further  secu- 
rity, if  the  solicitor  neglect  to  give  such  notice.  (6) 

If  it  is  not  expressly  or  impliedly  stipulated  or  nndorstood 
between  the  creditors,  that  the  securities  which  have  been  given 
by  the  debtor  shall  be  delivered  up  or  be  included  in  the 
arrangement,  a  creditor  may  retain  them,  and  they  may  fre- 
quendy  be  enforced  without  bemg  considered  as  a  fraud  on  the 
rest  of  the  creditors  (7)«  Thus,  as  we  have  before  seen,  where  the 
creditors  of  an  insolvent  agreed  by  an  instrument  not  under  seal^ 
that  they  would  accept  in  foil  satisfaction  of  their  debts  12s.  in 
the  pound,  payable  by  instalments,  and  would  release  him  from 
all  demands^  one  of  the  creditors  who  signed  for  the  whole 
amount  of  his  debt,  held  at  the  time,  as  a  security  for  part^  a  bill 
of  exchange  drawn  by  the  debtor  and  accepted  by  a  third  person, 
the  money  due  on  this  bill  having  been  afterwards  paid  by  the 
acceptor,  it  was  holden  that  the  creditor  might  retain  it^  the 
agreement  of  composition  not  containing  any  stipulation  for 
giving  up  securities,  and  the  effect  of  it  not  being  to  extinguish 
the  original  debt  (8).  It  has  been  ruled  at  nisi  prius^  that  the 
maker  of  a  promissory  note  for  the  accommodation  of  the  payee 
is  liable  to  an  indorsee,  with  notice  that  it  is  an  accommodation 
note,  although  before  the  note  is  due  the  indorsee  accede  to  a 
composition  with  the  payee,  in  which  he  covenants  not  to  sue  or 

'       ■  111  ^     .IM    .^^..M^^  I  I  .»■■■■■■  I        -        ■  ...  I 

(1)  «  Vcsey,     300.  &    308.    Mont.  Deb.  &  Cre.  24.      3  T.  R- 
13  Ves.  586.  552. 

(2)  13  Ves.  586.  (6)  Expte  Crow.    Mont.  Deb. 

(3)  15  Ves.  57.  &  Cred.  25. 

(4)  15  Ves.  .57.  (7)  See  ante;    1  B.  &  A.  J. 

(5)  1  P.  Wms.  768.  1  Anstr.     1  Bos.  &  P.  286. 
202.   Expte  Crow,  March   I8I0.         (8)  IB.&A,  I. 
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Of  contnctt  in  otherwise  molest  the  payee  for  ninety-nine  years,  and  afterwards 
shioisjftc"^  receives  a  dividend  from  the  payee's  estate  (1).  But  if  a  cre- 
ditor having  securities  accept  a  composition  upon  the  whole  debt, 
and  stipulate  to  give  up  and  release  his  claim  upon  such  securi- 
ties, he  is  not  entitled  to  the  proceeds  of  the  securities,  whether 
they  are  for  a  valuable  consideration  given  by  the  debtor  to 
the  surety,  or  solely  for  the  accommodation  of  the  debtor.  (2). 
And  if  a  creditor  hold  an  acceptance  as  a  security  for  hu  debt, 
and  agree  with  the  creditors  of  his  original  debtor  to  accept  a 
composition,  with  sureties  for  the  due  payment  of  the  compo- 
sition, but  the  creditor  do  not  inform  all  the  creditors,  or  such 
sureties,  that  he  insists  upon  his  right  to  the  acceptance,  such 
.  creditor  cannot  enforce  the  acceptance  (S).  If  a  creditor  who 
has  goods  pledged  with  him  execute  a  deed  of  composition,  it  is 
his  duty  to  state  the  fact  to  the  creditors.  (4) 

If  creditors  are  induced  to  accede  to  a  composition  in  conse- 
quence of  a  misrepresentation  by  a  creditor  in  concealing  the 
whole  amount  of  his  debt,  it  seems  that  such  creditor  cannot 
afterwards  recover  the  difierence  between  his  whole  debt  and  the 
sum  which  he  claimed  to  be  due  (5) ;  and  it  is  said  to  have  been 
ruled  at  nisi  prius,  that  the  creditor  cannot  at  law  recover  such 
difference,  although  the  debt  afterwards  demanded  is  upon  a 
bill  of  exchange  which  was  not  due  at  the  time  of  the  composi- 
tion (6).  If  a  creditor  suppress  the  amount  of  his  debt  at  a 
proposal  for  an  arrangement  with  another  creditor,  and  the  pro- 
posed arrangement  is  not  adopted,  the  creditor  is  not  precluded 
from  enforcing  it  as  against  such  other  creditor  with  whom  the 
arrangement  was  proposed.  (7) 

It  has  been  doubted  (8)  whether,  if  a  creditor  at  the  request 
of  his  debtor  represents  to  the  other  creditors,  who  are  about  to 
execute  a>  deed  of  composition,  that  the  amount  of  his  debt  is 
less  than  it  really  is,  and  receives  a  security  from  his  debtor  for 
the  payment  of  a  dividend  equal  to  what  he  would  have  been  en- 

(1)5  £sp.  178.  (5)  1  Anstr.  202.     1  Esp.  Rep. 

(2)  1  Bos.  &  Pul.  287.     6Ves.  132.     3  Ves.  jun.  456. 
300.    Exparte  Crow.  Mont.  Deb.  (6)  1  Esp.  Rep.  132. 
&  Gred.  23.  (7)  1  Rose,  138.     " 

(3)  Exparte  Crow.  Moot.  Deb.  (8)  3  Ves.  456. ;  sed  vide  1 
Ac  Cred.  23.  hrat.  202.     1  Atk,  105. 

(A)  5  Pnce,  602. 
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titled  to  if  be  had  specified  tfaie  fall  amount  of  his  debt»  such  ofcontracttin 
transaction  would  be  fraudulent  acainst  the  rest  of  the  creditors.  ^^!^  of  compo- 

^^  *   ntions^&c. 

so  as  to  prevent  such  creditor,  after  payment  of  the  composition 
upon  all  the  scheduled  debts,  from  rejceiviug  the  composition 
upon  his  debt  beyond  the  scheduled  debt;  but  it  is  clear  that 
such  creditor  will  not  be  permitted  to  put  his  securi^  in  force 
undl  it  has  been  ascertained  that  the  trusts  of  the  deed  of  com- 
position, with  respect  to  the  other  creditors,  have  been  fully  sa- 
tisfied ;  and  it  is  to  be  observed,  that  if  the  deed  had  been  that 
the  creditors  should  be  paid  their  whole  debts  by  instalments, 
and  one  of  the  creditors,  at  the  request  of  the  debtor,  had  given 
in  only  a  part  of  his  demand,  taking  ^  security  from  his  debtor 
for  the  payment  of  the  remainder,  without  reference  to  the  agreed 
mode  of  payment  by  instalments,  this  would  be  clearly  a  fraud 
upon  the  other  creditors;  for  although  the  creditor  obtaining  the 
security  would  not  thereby  receive  more  than  the  other  creditors, 
yet  with  respect  to  the  time  of  payment  of  part  of  his  debt,  he 
would  be  put  upon  a  more  advantageous  footing  than  they 
are.  (1) 

It  seems  to  have  been  once  the  opinion  of  the  court  of  king^s 
bench  (2),  that  the  case  of  one  of  the  creditors  taking  an  additional 
security  from  a  friend  of  the  debtor  for  payment  of  the  whole  of 
what  such  creditor  was  to  receive  under  the  deed  of  composition, 
did  not  fall  within  the  principle  of  that  class  of  cases  wherein 
securities  of  this  nature  had  been  held  void,  as  being  against 
good  faith  and  in  fraud  of  the  other  creditors,  for  that  here  the 
creditor  had  received  no  more  than  the  rest  of  the  creditors,  and 
it  was  no  fraud  upon  them,  that  another  person  had  agreed  to 
join  his  security  to  the  debtor's  for  the  payment  of  the  same 
sum  which  all  the  other  creditors  were  to  receive ;  but  this  case 
may  be  considered  to  have  been  over-ruled  by  a  later  case.  (S) 

The  general  rule  of  law  is,  that  a  person  who  is  privy  to  a 
fraud  cannot  be  relieved.  And  where  A.,  who  was  entrusted  by  B. 
to  receive  interest  on  tallies,  received  the  principal,  and  failed,  and 
afterwards  compounded  with  his  creditors^  but  B.  would  not 
come  in  without  having  a  greater  composition,  which  A«  agreed 
to  give,  and-  then  brought  a  bill  to  be  relieved  against  his  own 
agreement,  but  the  court  of  equity  would  not  relieve  him,  being 

(1)  1  Anst.202,  (3)  4  East,  372. 

(2)  6  T.  R.  Ii6. 
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Of  contncta  ia  guUty  of  fraud  and  a  breach  of  trust  ( I } .  CJourts  of  law  and  eqoi^, 
SSntAT"'^  upon  principles  of  public  policy,  will  seldom  enforce  sudi  under- 
hand agreement.  And  in  a  more  recent  case  (2),  on  the  behalf 
of  creditors,  it  was  held  that  a  bond  given  to  secure  one  creditor 
the  deficiency  of  a  composition,  if  concealed  from  the  other  cre^ 
ditors,  should  be  delivered  up  with  costs,  aldiough  the  obligor 
was  pariiceps  criminit.  Such  bond  is  bad  in  equi^  as  well  as  at 
law,  (though  formerly  it  was  not  bad  at  law),  upon  the  ground 
of  concealment ;  but  Lord  Eldon  mentioned  a  case  in  which  Lord 
Thurlow  had  held  that  such  a  bond,  where  part  of  the  trans- 
action was,  diatit  should  be  communicated  to  the  rest  of  the 
creditors,  was  good ;  and  now  in  general  the  agreonent  may 
be  avoided  either  by  the  debtor  or  by  third  persons  (3).  And  in 
another  case,  a  separate  agreement  securing  to  some  cre^ton, 
who  had  executed  a  deed  of  composition,  a  greater  advantage^ 
and  without  the  knowledge  of  the  rest^  was  set  aside  (4).  It  has 
even  been  held,  where  a  creditor  had  signed  a  composition 
deed  in  fiivor  of  his  debtor,  but  afterwards  induced  the  latter  to 
give  him  bilb  of  exchange  for  the  full  amount  of  his  debt,  dated 
on  the  day  before  the  composition  deed  bore  date,  and  afterwards 
received  one  instalment,  and  sued  the  debtor  upon  the  bills, 
and  recovered  the  amount,  minus  the  instalment  paid,  that  the 
debtor  might  recover  back  from  his  creditor  the  difference  be- 
tween the  amount  of  the  composition  and  the  ftill  amount  of  the 
debt.  (5) 

(l)2VerD.602.;8eelP.Wm8.  (3)  6Ve8.  306. 

620.  now  over-ruled  by  i  T.  R.  (4)  6  Ves.  300. 

647. ;  see  also  1  P.  Wms.  768.  (5)  2  Dowl.  &  R.  Repts.  at  Nia 

Dougl.  696.  2  T.  R.  763.  Prius,  27. 

(2)  13Ve8.580. 
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CHAP.  XIX. 

Of  the  Remedies  J  8^.  in  case  of  Bankruptcy.  (1) 

TN  the  preceding  chapter  we  have  considered  the  various  reme- 
dies which  an  individual  creditor  may,  for  his  own  particular 
advantage,  pursue  at  law  or  in  equity,  in  case  of  non-performance 
of  a  contract  entered  into  with  him.  Upon  a  little  consideration 
we  shall  perceive^  that  when  a,  party  is  bankrupt  or  insolvent 
those  remedies  would  frequently  be  inadequate.  At  law^  each 
creditor  must  separately  run  through  all  the  stages  of  unpro- 
fitable litigation,  in  order  to  obtain  a  separate  judgment  and  se- 
parate execution ;  and  there  is  no  participation  of  the  vexpence^ 
or  of  the  benefit,  of  one  with  those  of  another,  for  the  com- 
mon advantage  of  the  whole ;  and  whatever  effects  each  ob- 
tains possession  of  by  virtue  of  the  process  of  the  law  or  other- 
wise, he  obtains  for  his  own  benefit,  exclusive  of  the  rest,  and 
his  execution  vests  in  himself  no  interest  in  any  thing  but  in 
what  he  actually  seizes  (2)';  and  indeed,  it  is  to  be  observed  (S)> 
that  money,  the  surplus  of  a  former  execution  agains£  the  de- 
fendant's goods^  will  not  be  stayed  by  the  court  in  the  sherifTs 
hands  for  the  purpose  of  satbfying  another  execution,  even  at 
the  suit  of  the  same  plaintiff  against  the  same  defendant,  who  had 
no  other  effects  on  which  the  sheriff  could  levy ;  but  the  sheriff 
must  pay  over  the  surplus  immediately  to  the  defendant. 
So  there  is  no  provision  made  by  our  courts  at  Westmin- 
ster, either  on  behalf  of  any  one  creditor  or  of  all  the  cre- 
ditors generally,  for  examining  the  debtor  or  other  persons,  to 
obtain  or  to  compel  a  discovery  of  his  effects,  in  order  to  have 
them  applied  in  satisfaction  of  his  debts ;  nor  on  behalf  of  the 
debtor,  for  his  release  or  discharge,  upon  condition  of  surren- 
dering all  his  property.  So  where  the  whole  of  the  tangible 
property  has  been  actually  seized  by  his  creditors,  there  may 
be  no  possibility  of  obtaining  any  further  satisfaction ;  and 

(1)  See  the  several  treatises  on  on  the  Anaendment  of  the  Law^ 

thb    important    subject    by  Mr.  and    Selwyu's    N.  P.,    1  vol.   tit. 

Cooke,  Mr.  Cullen,  Mr.  Montague,  Bankrupt,  and  Chitty  on  Bills. 

and  Mr.  Whitniarsh ;   also   some  (2)  Cullen,  Introduction,  page  2. 

valuable  observations  by  Mr.  Cole5,  (3)  Vide  4  East,  5 1 0. 

VOL.  in.  ^  A 
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yet  there  may  be  forthcoming  a  great  yariety  of  property,  such 
as  money,  bank  notes,  stock  in  the  fimds^  bonds,  bills  of 
exchange,  debts,  and  other  choses  in  action,  which  cannot  be 
taken  in  execution  in  satisfaction  of  a  debt.  The  debtor 
may  also,  at  any  instant  before  a  writ  of  fieri  fadas  has  been 
delivered  to  the  sheriff  by  one  creditor,  defeat  tlie  eflect  of 
it,  by  assigning  over  his  property  to  any  other  creditor  in 
satisfaction  of  his  debt;  and  though  the  creditor  thus  de- 
£^ted  in  his  execution  against  the  pr<^>erty  may  stUl  take  the 
person  of  his  debtor,  the  imprisonment  is  not  always  effisctual 
to  force  payment  from  an  obstinate  and  fraudulent  debtor,  who 
may  persist  in  withholding  the  debt,  and  squander  his  property, 
which  is  not  tangible  whilst  he  is  in  gaol ;  whilst^  on  the  other 
hand,  he  who  is  insolvent  from  accidental  misfortune  may  still  be 
detained  in  prison  by  a  rigorous  creditor,  though  he  has  nothing 
left  wherewith  to  satisfy  the  debt.  ( 1 ) 

It  is  manifest  that  in  a  commercial  country  a  strict  adherence 
to  diis  course  of  proceeding  would  be  extremely  inconvenient 
and  disadvantageous  to  creditors,  as  well  as  harsh  and  inequi- 
table to  debtors.     To  avoid  these  objections  our  bankrupt  laws 
were  introduced,  which  constitute  a  mode  of  proceeding  founded 
upon  principles  as  rational  as  humane ;  and  it  is  allowed  at  the 
suit  or  on  the  behalf  of  one  or  more  of  a  man's  creditors,  at  the 
common  expence  and  for  the  common  benefit  of  all  of  them. 
The  debtor  is  at  once,  by  operation  of  law,  divested  of  all  his 
property  of  every  nature  and  description,  both  real  and  per- 
sonal, which  is  transferred  to  trustees  usually  called  assignees, 
chosen  by  his  creditors.     Large  powers  are  given  of  inquiry 
and  examination  of  persons,  of  seizure  and  recovery  of  effects; 
and  the  debtor  himself  is  required,  under  the  highest  penalty 
of  the  law,  to  discover  and  deliver  up  all  his  property  of  eveiy 
kind,  the  whole  of  which  is  afterwards  divided  amongst  all  his 
creditors  in  proportion  to  their  several  debts ;  and  if  the  debtor 
make  a  full  discovery,  and  appear  to  have  acted  without  fraud, 
he  tlien  becomes  entitled  to  a  complete  discharge  both  of  his 
person  and  of  any  future  property  he  may  acquire,  by  obtiuning 
his  certificate,  and  also  to  a  reasonable  allowance  out  of  his  for- 
mer effects,  proportioned  to  the  amount  of  the  dividends  that  his 
estate  pays  to  his  creditors  (2).  The  advantages,  however^  of  this 
'■    ■ '  " '  " ■■*       ■    -^■■■■■^.-■.      '  , ,1 

(1)  See  Cullen,  iDtroduction,  2.  (2)  Id,  3. 
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system  of  law  are  confined  exclusively  to  traders ;  a  restriction 
founded  upon  the  circumstance  of  traders  having  on  the  one 
hand  greater  opportunities  of  defrauding  their  creditorsi  and  on 
the  other,  of  incurring  greater  risks  of  losses  and  misfortunes 
than  other  persons. 

It  would  hot  be  within  the  scope  of  this  work  to  treat  upon 
the  subject  of  the  bankrupt  laws  with  that  minuteness  that  the 
subject  deserves,  but  a  concise  practical  outline  will  be  given ; 
and  we  have,  in  the  course  of  the  work,  pointed  out  many  mis- 
cellaneous decisions  relating  to  bankruptcy,  especially  as  it  re- 
gards partners  (1),  mutual  credit,  and  set  off  (2).  We  will 
arrange  our  inquiries  under  the  following  heads,  viz* 

1.  The  trading,  or  the  person  against  whom  a  commission 
ntay  issue. 

2.  The  act  of  bankruptcy. 

3.  The  petitioning  creditor^  and  who  may  be* 

4.  The  commission. 

5.  The  assignment  and  its  effects. 

6.  The  proof  of  debts  under  commission. 

7.  The  duties  of  bankrupt. 

8.  The  certificate  and  its  effects. 

9.  Of  a  new  contract  or  promise  by  bankrupt. 
'I0«  Of  superseding  commission. 

By  the  statutes  13  Eliz.  c.  7.  s.  1.  and  1  Jac.  I.  c.  15.  s.  2.  it  ^  ^^  trading, 
is  enacted  that  any  person,  natural-bom  subject,  using  the  trade  or  the  person 
of  merchandize  by  way  of  bargaining,  exchange,  re-exchange,  J^mulrion  may 
bartry,  chevisance,  or  otherwise,  in  gross  or  by  retail,  or  seeking  ***"«• 
his  or^her  trade  of  living  by  buying  and  selling,  may  be  subject 
to  the  bankrupt  laws :  any  person,  therefore,  who  is  a  trader,  and 
is  competent  to  contract  on  his  own  behalf,  may  be  made  a 
bankrupt.      And  upon  the  principle  that  a  party  cannot  set 
up  his  own  infraction  of  the  law,  in  excuse  for  the  non-per- 
formance of  his  contracts,  it  has  been  settled  (3),  that  though 
a  clergyman  is  prohibited  by  the  statute  Hen.  8.  (4)  from  trading, 
as  inconsistent  with  his  clerical  character,  yet  if  he  do  trade,  in 
defiance  of  this  law,  he  is  liable  to  be  made  a  bankrupt.     So  in 
the  same  case  it  was  admitted,  that  however  it  may  in  general  be 

(1)  Ante,  252,fifec.  (3)  1  Atk.  197. 

(2)  Ante,  676.  (4)  21  Hen.  8.  c.  13.  s.  5. 
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The  trading, or  beneath  the  dignity  of  a  peer  to  be  concerned  in  such  branches 
commiMLo  may  ^^  Commerce  as  may  involve  him  in  debt,  yet  if  he  will  engage  in 
isue.  ii^  bis  privilege  does  not  exempt  him  from  the  general  operation 

of  the  bankrupt  laws ;  and  with  respect  to  members  of  parlia- 
ment, it  is  expressly  enacted  by  4  Geo.  S.  c.  S3.,  and  45  Geo.  3. 
c.  124.,  that  by  adopting  the  proceedings  pointed  out  in  those 
statutes  a  member  of  parliament  engaged-  in  trade  is  liable  to 
the  bankrupt  laws.  So  by  an  exception  in  7  Ann.  c.  12.  s.  5., 
the  servant  of  an  ambassador  or  other  public  minister  may  be  a 
bankrupt;  and  the  statute  2lJac.  1.  c.  19.  s.  15.  enacts,  that 
aliens  and  denizens  shall  not  be  exempt  from  the  provisions  of 
these  laws.  A  public  officer,  as  an  exciseman,  &c.,  if  a  trader^ 
may  be  subject  to  the  bankrupt  laws  (1).  So  a  smuggler  may  be 
a  trader,  though  dealing  only  in  contraband  goods  (2).  A 
trader,  having  retired  from  business,  may  become  a  bankrupt  iu 
respect  of  debts  oontracted  during  the  period  of  his  trading  (S) ; 
but  infants  (4)  and  married  women  (5)  (unless  she  be  a  sole  trader 
according  to  the  custom  of  London  {6),  or  in  other  respects, 
where  her  disability  arising  from  coverture  is  removed  (7) },  being 
incompetent  to  contract  on  their  own  behalf  as  traders,  cannot 
in  general  be  made  bankrupts. 

It  has  been  observed,  that  the  bankrupt  laws  in  general  only 
apply  to  traders.  The  exemptions  to  that  rule  are  founded  upon 
an  act  of  parliament  (8),  which  provides  that  a  scrivener,  a  banker, 
a  broker,  and  a  factor,  and  persons  dealing  in  exchange  and  re- 
exchange,  and  gaining  a  profit  by  drawing  and  re-drawing  bills 
of  exchange,  shall  be  liable  to  the  statutes  concerning  bankrupts; 
and  it  has  been  considered  that  pawnbrokers (9),  and  stock- 
brokers (10),  buying  and  selling  stock  by  commission,  are  within 
the  meaning  of  the  statute.  It  has  been  questioned  whether  an 
insurance  brokci  can  be  made  a  bankrupt.  (11) 

\\Tiai  const!-  To  constitute  a  trader  the  party  must  not  only  buy,  bat  he 

tutct  a  trading,     must  sell,  aud  this  must  be  in  tlie  way  of  trade ;  and  the  mer- 

(1)  1  Aik.  206.  (5)  2Bro.  266. 

(2)  5  B.  &  A.  516.  1  DowL&  (6)  1  Atk.  206.  Burr.  J  776. 
H.  111.  1  Bla.Rcp.  570. 

(3)  1  Vent  5.   Ld.  Raym,  287.  (7)  See  ante,  48. 

1  Selw.  N.  P.  180.  (8)  5  Geo.  2.  c.  30.  s.  39. 

(4)  Cro.  Jac.  494.  Str.  1083.  (9)  1  Atk.  206.  5  B.&A.  124. 
BuD.  N.  P.  154.     1  Atk.  146. 201.        (10)  CuUen,  18. 

J  4  Ves.  603,     Lord.  Ravra.  443.  (11)4  Mad.  256. 
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chandizing,  or  buying  and  selling,  must  be  of  that  kind  in  which  T!ie  tiding,  or 
he  gains  a  credit  upon   the   profits  of  an  uncertain  capital  cwimisrionm^ 
stock  (1) ;    it  must  also  be  a  repeated  practice  of  both  buying  issue. 
and  selling,  and  seeking  a  living  by  it  (2) ;  and  in  the  general 
way  of  merchandize,  and  not  in  a  qualified  manner,  or  under 
particular  restraints,  or  only  for  special  purposes  (3);   and  it 
must  be  in  the  party's  own  right  (4).    A  merchant,  therefore,  or  a 
grocer,   or  mercer,   or  a  chapman  who  is  one  that  buys  and 
sella  any  thing,  may  be  made  bankrupts  (5)«     So  butchers  (6), 
shoemakers  (7),  &c.  or  other  persons  who  buy  goods  or  the  raw 
materials  of  trade,  and  sell  them  again,  though  under  another 
form,  or  improved  by  the  labour  of  manufacture,  arc  also  within 
the  statutes  (8)«     But  labourers,  husbandmen,  artizans^  or  mere 
working  tradesmen,  and  the  like,  cannot  be  made  bankrupts.  (9) 

• 
A  person  who  buys  any  article  for  the  purpose  of  miidng  it 

with  his  own  produce,  with  a  view  to  sell  the  mixture  more  ad- 
vantageously than  his  own  produce  could  be  sold  unmixed,  does 
not  thereby  become  a  trader  (10) ;  and  so  a  person  who  buys 
pigs  or  other  stock,  with  a  view  to  a  re-sale  of  them,  as  an  auxi- 
liary to  the  profitable  occupation  of  his  farm,  and  in  the  interval 
feeds  them  wholly  or  principally  on  the  produce  of  his  farm, 
does  not  thereby  become  a  trader  (11).  A  farmer  bought  rye 
grass  seed,  mixed  it  with  seed  of  his  own  growth,  and  sold  the 
mixture ;  he  bought  pigs,  put  them  on  his  farm,  fed  them  on 
the  stubbles,  and  re-sold  some  after  a  week,  some  after  longer 
periods,  and  it  was  held  that  neither  of  these  was  an  act  of 
trading.  (12) 

If  a  man  exercise  a  manufacture  from  the  produce  of  his  own 
land,  as  a  necessary  or  usual  mode  of  enjoying  that  produce,  he 
shall  not  be  considered  as  a  trader,  though  he  buy  necessary  in- 
giedients  to  fit  it  for  the  market ;  but  where  the  produce  of  the 
land  is  merely  the  raw  material  of  a  manufacture,  and  the  manu- 

(1)  2  Wiis.  171,  2.  (7)  Cro.  Car.  31.     Cro.  Eliz. 

(2)  2  Bla.  Com.  476.  268. 

(3)  lb.   3Brod.&Bing.2.  (8)  See  Cullen,   12.      3  Mod. 

(4)  lAtk.  102.  Co.B.L.3ded.  155.  330.  Lord  R.  610.  741. 
67.    See  Mr.  Cullen's  division  of  1480.     Good.  11,  12,  13. 

thb  general  rule,  I  to  22.  (9)  Cro.  Car.  31.    Cullen,  13^ 

(5)  Cullen,  10.     2  Bla.  Com.         (10)  7  Taunt.  409. 

476.  (>0  lb.       „        ,     ^.        ^ 

(6)  Burr.  2146.  02)  lb.    3Bro.    &    Bing.  2. 

6  Moore,  56. 
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The  tndii«,  or    ikcture  not  the  necessary  mode  of  enjoying  the  land»  there  hie  is 
!SIIISJ!:Il!^f.r   ft  trader  (1) ;  but  a  farmer  who  makes  cheese  on  his  own  land. 

and  buys  runnet  and  salt,  is  not  a  trader  (2).  So,  a  man  rnake^ 
his  own  apples  into  cyder,  and  sells  it,  is  not  a  trader  (3).  And 
a  builder,  who  buys  timber  which  he  works  into  the  houses  whidi 
he  builds,  and  sells  the  houses  when  built,  is  not  a  trader  within  the 
meaning  of  the  bankrupt  laws  (4).  A  person  working  a  limekiln 
on  his  own  estate,  for  the  purpose  of  manuring  his  own  farm,  and 
selling  the  surplus  beyond  what  he  requires  for  his  farm,  is  no 
trader  (5}«  So  a  building  on  a  person's  own  land,  for  whatever 
purpose,  cannot  be  considered  as  a  baying  and  selling  (6)  t 
a  farmer  and  grazier  exercising  also  the  buriness  of  a  drover,  by 
buying  cattle  from  time  to  time  beyond  the  occasion  of  his  &rms, 
and  selling  them  again,  is  exempted  from  the  operation  of  the 
bankrupt  laws  by  stat  5  Geo.  2.  c.  30.  s.  40. ;  and  the  purchase 
of  hay  for  the  support  of  his  cattle,  and  the  sale  of  part  of  it  again, 
because  it  was  more  than  was  required  for  their  consumption, 
will  not  make  him  a  trader,  for  the  hay  had  been  purchased  for 
the  sake  of  the  cattle,  and  not  to  sell  again,  and  the  sale  of  it 
was  quite  incidental,  because  there  was  more  than  was  requisite 
for  the  cattle  (7).  The  like  point  was  decided  in  the  court  of 
C.  P..  with  the  additional  circumstance  that  the  defendant  had 
re-sold  on  the  same  day,  and  in  the  same  room,  a  quantity  of  oats^ 
and  which  was  to  be  delivered  by  the  original  seller  to  the  new 
purchaser  (8).  It  has  been  questioned,  whether  a  farmer  who 
deals  largely  in  sheep,  and  sells  some  at  fairs  from  his  own  (arm, 
and  makes  purchases,  and  sells  at  the  same  fair  at  a  profit  andl 
loss,  and  buys  and  sells  others  that  had  never  been  at  any  fair, 
be  a  trader  within  the  5  G.  2.  c.  30.  s.  40.  (9).  Cowkeepers  (10), 
graziers,  and  drovers  (II),  are  not  subject  to  the  bankrupt  laws. 
Buying  and  selling  horses,  with  an  avowed  intention  to  take  out 
a  licence,  and  become  a  dealer,  is  sufficient  to  constitute  a 
trading  within  the  meaning  of  the  bankrupt  laws,  however 
limited  the  trading,  and  though  no  licence  has  been  actually  taken 


( 1 )  1  T.  R.  38,  9.  (5)  1  Ve8.&B.  360.    3  Brod.  & 

(2)  lb.  Bing.  2. 

(3)  lb.  (6)  2  Camp.  300. 

(4)  6  Esp.  N.P.C,  147;   and  (7)  11  East,  Rep.274.   3  Brod. 
see  2  Wils.  1 69.  Co.  B.  L.  46.  60.  &  B.  2. 

As  to  brickmakers,  see  CuUen,  15.  (8)  2  N.  R.  78. 

1  T.  R.  34.  783.      7  East,  442.  (9)  3  Moore,  58. 

Proprietors  of  alum  works  are  not  (10)  1  Wils.  Ch.  R.  85. 

traders.    1  T.  R.  38,  9. ;  nor  are  (11)  5  Geo.  2.  c.  30.  t.  40. 
workers  of  coal  mines,  id. 
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oat(l).  *  A  person  who  having  been  a  horse  dealer^  became  a  The  trading,  or 
farmer,  and'in  two  years  bought  and  sold  for  profit  five  or'sik  aspinst  whom  a 

*  coiDinistton  mjn 

horsesy  Aot  calculated  for  the  farming  business,  was  properljr  wue. 
made  a  bankrupt  (2).  So  a  fisherman  buying  fish  at  sea  from 
other  boats,  for  the  purpose  of  making  up  his  cargo,  which  he 
carried  ashore  and  sold  (3).  A  person  who  resides  abrdad,  but 
who  trades  to  England,  coming  over  here  occasionally,  is  an 
object  of  the  bankrupt  laws  (4<).  And  the  publisher  of  a  news- 
paper, buying  the  whole  daily  impression  from  the  proprietors, 
re-selling  it  at  a  profit,  and  bearing  the  loss  of  such  as  remain 
unsold,  is  a  trader  within  the  bankrupt  laws.  (5) 

Buying  or  selling  of  land,  or  an  interest  in  land,  or  land  job- 
bing, is  not  within  the  statutes  (6) ;  nor  buying  and  selling  of 
bank  stock  or  other  government  securitiesf,  they  being,  it  is  said, 
not  such  goodfif,  wares,  or  merchandize,  as  are  within  the  intent 
of  the  statute.  (7) 

Drawing  and  re-drawing  bills  of  exchange  for  the  sake  of  profit 
is  a  trading  sufficient  to  subject  a  party  to  be  made  a  bankrupt 
without  other  circumstances,  if  it  be  general  and  not  merely 
occasional  (8) ;  for  if  it  be  occasional,  though  for  the  sake  of 
profit,  as  where  it  is  done  for  the  purpose  of  raising  money  to 
improve  a  person's  own  estate,  or  for  other  private  occasions,  it 
wiU  not  render  a  person  liable  to  the  bankrupt  laws  (9).  The 
statutes  relating  to  exchequer  bills  (10)  expressly  provide  that 
a  par^  circulating  the  same  shall  not  be  deemed  a  trader  within 
the  banknq)t  laws.  Borrowing  money  abroad  for  the  purpose 
of  repaying  it  in  England  at  a  certain  rate  of  exchange,  and 
repaying  it  by  bills  upon  bankers  in  London,  to  whom  foreign 
bills  were  remitted  to  make  the  payment,  was  held  to  be  a 
trading.  (11) 

By  particular  statutes,  the  holders  of  stock  in  various  trading 
companies  are  declared  not  liable  to  be  made  bankrupts  in 

(1)  1  Price,*20.  17.    2  P.Wins.308.  Good.  17. 

(2)  IT.  R.  573.n.  2N.R.78.        (8)  1   Atk.    129.    Guilen,   10. 

(3)  3  Camp.  233.  Cook,  52.    Cowp.  745.    1  Mont. 

(4)  Cowp.  398.     I  Taunt.  270.  22.    1  Atk.  128. 

(5)  2  Marsh.  236.  (9)  Cowp.  745.   2  £sp.  555. 
<6)  CuUen,  17.  (10)  See  sututes,  Cooke,  84. 
(7)  2  Bli^  Con.  476.    Cullen,        (11)  5  T.  K.  530. 
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The  ending,  or    respect  of  their  stocks  in  such  companieSy  as  the  members  of 
^ni^may    the  baok  of  England  (1),   East  India  (2),   English  Linen  (S), 

Guinea  (4)f  London  Assurance^  (5),  Royal  Exchange   Assur- 
ance (6)9  South  Sea  companies  (7)9  &c.  &c. 

No  occasional  dealings^  without  any  intent  to  continue  thrao, 
wiU  render  a  person  liable  to  be  a  bankrupt ;  and  if  a  person  buy 
and  sell  in  the  way  of  merchandize  only  occasionally,  without 
any  intent  permanently  to  continue  such  dealing,  he  is  not  liable 
to  be  a  bankrupt  (8) ;  and  this  question  is  always  for  a  jury  (9% 
whether  from  the  acts  of  buying  and  selling,  which  appear  in 
evidence^  they  can  infer  that  he  meant  to  buy  and  sell  more,  so 
as  to  constitute  a  general  dealing,  and  which  object  is  frequently 
attained  by  discovering  whether  he  sold  to  every  person  who 
applied  for  the  commodity,  or  only  as  a  favour  to  a  particular 
person  ?  An  innkeeper  cannot,  as  such,  be  made  a  bankrupt  (10), 
unless,  indeed,  he  sells  provisions  out  of  the  house  to  all  customers 
applying  for  them  (11);  and  publicans  ( 1 2),  alehouse  keepers,  and 
victuallers  (13),  fall  within  the  same  rule.  A  schoolmaster  who 
buys  and  dresses  provisions  for  his  boarders  (14),  or  who 
buys  books  and  shoes,  and  sells  them  at  an  advanced  price  to 
his  scholars  (15),  cannot  be  made  a  bankrupt;  nor  can  the 
owner  of  a  mine  who  buys  candles  and  sells  them  to  his  work- 
men (16).  A  person  who  purchases  dead  horses  for  his  dogs,  and 
sells  the  skins  and  bones,  does  not  thereby  become  a  trader, 
although  he  might  sell  such  skins  at  a  profit.  (1.7) 

Contractors  for  victualling  the  royal  navy  (18),  and  other 
persons  who  merchandize  or  buy  and  sell  in  the  way  of  any 
particular  employment,  and  only  for  special  purposes,  and  not 
in  a  general  way,   cannot  be  made  bankrupts  (19);  nor  is  a 


(1)  8&9W.  3.  c.  20.  s.  47. 
7  Ann.  c.  7.  s.  59.  3  Geo.  1.  c.  8. 
s.  43. 

(2)  13  &  14  Car.  2.  c.24.  s.  3. 
9&  10Will.3.c.  44.  8.  74. 

(3)  4  Geo.  3.  c.37.  s.  13. 

(4)  13&14Car.  2.  c.24.  8.3. 

(5)  6  Geo.  1.  c.  18.  s.  15. 

(6)  Id. 

(7)  9  Ann.  c.  21.  s.42.  3  G.  1. 
c.  7.  8.  7.  5  Geo.  1.  c.  19.  8. 27. 
6  Geo.  1.  c.  4.  8.55.  8  Geo.  1. 
c.  21.  s.  12. 

(8)  See  1  T.R.572.  6Vcs.3. 


(9)  See  also,  2  Jo.  142.  Sajer, 
193. 

(10)  1  T.  R.  572.     2  Chitiy» 
Repts.  651.    Cro.  Car.  549. 

(11)  Id. 

(12)  1  Selw.N.P.  179. 

(13)  4  Burr.  2064. 

(14)  3  Mod.  330. 

(15)  Peake,  7^. 

(16)  Co.  B.L.  58. 

(17)  6Moore,56.  3Bn>d.&B.2. 

(18)  IVentr.  270. 

(19)  See  Cullen,  21.  Sfao.  269. 
Skin.  276,    3  Keb.  451. 
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receiver  of  the  king's  taxes  (1),  or  any  persons    circulating  The  trading,  or 
exchequer  bills.  (2)  •  '^^^^ 


iMue* 


If  a  party  holds  himself  oat  to  the  world  as  a  trader,  he 
cannot  afterwards  dispute  it ;  therefore  an  acknowledgment  by 
a  person  that  he  was  in  partnership  with  another  as  a  trader, 
who  afterwards  became  bankrupt,  is  sufficient  to  constitute  a 
trading  within  the  meaning  of  the  bankrupt  laws,  although  no 
acts  of  buying  or  selling  were  proved  to  have  taken  place  during 
the  partnership  (3).  The  purchase  of  one  lot  of  timber,  with 
intent  to  sell  again,  will  make  a  man  a  trader.  (4<) 

We  have  next  to  consider  what  will  constitute  a  sufficient  act  s.  Acts  of 
of  bankruptcy.  By  the  statute  1  Jac.  1.  c.  15.  s.2.,  which  in  B"*^»ptcy- 
most  respects  follows  the  words  of  the  ISEliz.  c  7.  s.  1.,  it  is 
enacted,  that  any  person  using  the  trade  of  merchandize, 
&c.,  who  shall  depart  the  realm,  or  begin  to  keep  house,  or 
otherwise  to  absent  himself,  or  suffer  himself  willingly  to 
be  arrested  for  any'  debt  or  other  thing,  not  grown  due,  for 
money  delivered^  wares  sold,  or  any  other  just  thing  or  lawful 
cause  or  good  consideration  or  purposes,  or  shall  suffisr  himself 
to  be  outlawed,  or  yield  himself  to  prison,  or  willingly  or  fraudu- 
lently procure  himself  to  be  arrested,  or  bis  goods  to  be  attached 
or  sequestered,  or  depart  from  his  dwelling-house^  or  cause  to 
be  made  any  fraudulent  grant  or  conveyance  of  his  lands^  tene- 
ments, goods  or  chattels,  to  the  intent,  or  whereby  his  creditors 
may  be  defeated  or  delayed  in  the  recovery  of  their  just  and  true 
debts,  shall  be  adjudged  a  bankrupt. 

* 

By  Stat.  21  Jac.  1.  c.l9.  s.2.  any  person  using  the  trade  of 
merchandize,  &c.,  who  shall  either  by  himself,  or  others  by  his 
procurement,  obtain  any  protection  other  than  such  person  as 
shall  be  lawfully  protected  by  privilege  of  parliament  (5) ;  or 
exhibit  any  petition  or  bill  against  his  creditors  to  compel  them 
to  accept  less  than  their  just  debts^  or  to  procure  time  (6) ;  or 
being  arrested  for  a  debt  shall  after  his  arrest  be  in  prison  two 

■-■■  '  ,...■■  .  ■  in 

(1)  5  Geo.  2.  c.  30.  s.  40.  (5)  Granting    protections    has 

(2)  Culien21.  See  the  several  fallen  into  disuse.  3fila.  Com. 
statutes  relative  thereto.  289.    3  Lev.  332. 

(3)  3  Moore,  226.  S.  C.  (6)  These  bills  have  been  long 
1  Taunt.  &  Brod.  9.  exploded.-  See  1  Vem.  153. 

(4)  2  Taunt.  176. 
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Act  of  Bank-     montfas  or  more  upoa  that  or  any  other  arrest  or  detentioBiB 

"''^^'  prison  for  debt»  or  bemg  arrested  for  the  sum  of  jfilOO,  or  morei 

of  jast  debt»  shall  after  such  arrest  escape  out  of  prison,  shall  be 

adjudged  a  bankrupt.  And  in  the  case  of  arrest  or  lying  in  prisoa 

from  the  time  of  the  first  arrest. 

By  Stat  5  Geo.  2.  c.  30.  s.  24.  if  any  bankrupt,  after  issuing 
of  any  commission  against  him,  pay  to  the  person  who  sued  oat 
the  same,  or  otherwise  give  or  deliver  to  such  person  goods  or 
other  satis&ction  or  securi^  for  his  debt,  whereby  such  person 
shaU  privately  have  and  receive  more  in  the  pound  in  respect  of 
his  debt  than  the  other  creditors,  such  payment  of  money,  de- 
livery of  goods,  or  giving  greater  or  other  security  or  satis&c- 
tion,  shall  be  deemed  to  be  an  act  of  bankruptcy,  whereby  on 
good  proof  thereof  such  commission  shall  and  may  be  super- 
seded. 

Doubts  having  arisen  whether  a  commissbn  could  be  sued 
out  against  traders  entitled  to  privilege  of  parliament,  daring 
the  contmuance  of  privilege,  and  such  persons  not  being  com- 
pellable to  become  bankrupts  by  reason  of  the  freedom  of  their 
•persons   from   arrests  upon  civil  process,  it  was  enacted  by 
Stat.  4  G.  3.  c.  33.,  that  the  creditors  to  a  certain  value,  viz. 
one  creditor,  or  two  being  partners,  to  the  amount  of  jf  100, 
two  creditors  to  the  amount  of  ^150,  and  three  to  the  amount 
of  if  200,  of  any  trader  within  the  description  of  the  bank- 
rupt laws,    having   privilege  of  parliament^  may  (upon  affi- 
davit of  the  debt  and  trading  of  the  debtor  filed  of  record  in 
any  of  the  courts  at  Westminster)  sue  out  a  summons  or  original 
bill  and  summons  against  such  trader,  and  serve  him  with  a 
copy;  and  if  he  shall  not,  within  two  months  after  persona)  ser- 
vice, pay,  secure,  or  compoimd  the  debt,  or  enter  into  a  bond  in 
such  sum,  and  with  two  such  sureties  as  the  court  shall  approve 
of,  to  pay  such  sum  as  dudl  be  recovered  in  soch  action,  ^^th 
costs,  he  shall  be  adjudged  a  bankrupt  from  the  time  of  the  ser- 
vice of  such  summons. 

This  provision  of  the  legislature  was  salutary^  but  having  on 
some  oecasii^isi  where  bonds  have  been  given  in  pursuance 
thereof,  lieen  rendered  nugatory  by  the  difficult,  and  sometimes 
by  the  impossibility  of  enforcing  the  entering  appearances  in 
the  actioDs  for  the  payment  of  the  sums  to  be  recovered  in  whkh 
such  bonds  had  been  givra,  it  was  enacted  by  stat.  45  Geo*  3* 
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c.  124.  s.  1.)  that  when  any  summons  or  original  bill  anc|  wan*  Act  cf  baai^. 
mons  shall  be  sued  out  against  any  person  deemed  a  merchant^  rupcqr. 
banker,  broker,  factor,  scrivener,  or  trader  within  the  descrip- 
tion of  the  acts  relating  to  bankrupts  having  privilege  of 
parliament,  and  such  affidavit  of  the  debt  duly  made  and  filed, 
as  in  the  act  of  the  4th  6.  S*  c.  S3,  mentioned,  and  such  mer- 
chant, &c.,  shall  enter  into  such  bonds  as  in  the  said  act.mentioned, 
to  pay  such  sum  as  shall  be  recovered  in  such  acdon,  together 
with  such  costs  as  shall  be  given  in  the  same,  every  such  mer- 
chant, &c.,  shall  also,  within  two  months  after  personal  service  of 
such  summons,  cause  an  appearance  to  be  entered  to  such  action 
in  the  proper  court  in  which  the  same  shall  have  been  brought, 
and  in  default  thereof  he  shall  be  adjudged  bankrupt  from  the 
time  of  the  service  of  such  summons,  and  any  creditor  may  sue 
out  a  commission  against  any  such  person,  and  proceed  therein 
in  like  manner  as  against  other  bankrupts ;  and  by  the  third 
section,  after  reciting  that  the  proceeding  by  distringas  was 
extremely  dilatory  and  expensive,  it  is  enacted,  that  when  any 
summops  pr  original  bill  and  suipmons  shall  be  sued  out  against 
any  person  having  privilege  of  parliament,  and  no  such  affidavi| 
shall  be  made  and  filed  as  in  the  said  act  of  the  4th  G.  3.  c.  83« 
and  hereinbefore  is  mentioned,  if  the  defendant  shall  not  appear 
at  the  return  of  the  summons,  or  within  twenty-eight  days  after 
such  return,  in  every  such  case  it  shall  be  lawful  for  the  plaintifi^ 
upon  affidavit  being  made  and  filed  in  the  proper  court  of  the 
personal  service  of  such  summons  (which  affidavit  shall  be  filed 
gratis),  to  enter  an  appearance  or  appearances  for  the  defendant, 
and  to  proceed  thereon  as  if  such  defendant  had  entered  his 
appearance.  (1) 

The  definition  of  a  bankrupt  is  a  trader  who  secretes  himself^ 
or  does  certain  other  acts  tending  to  defraud  bis  creditors.  In 
general,  whenever  a  tcader  has  endeavoured  to  avoid  his  cre« 
ditors,  or  evade  their  just  demands^  this  has  been  declared  by 
the  l^slature  to  be  an  act  of  bankruptcy,  upon  which  a  com« 
misdon  may  be  sued  out;  for  the  law  is  extremely  watchful  to 
detect  a  man  whose  circumstances  are  declining  in  the  first  in- 
stance^ or  at  least  as  early  as  possible,  that  the  creditors  may 
receive  as  large  a  proportion  of  their  debts  as  may  be,  and  that 

(1)  See  I  Selw.  N.  P.  184  to  187- 


732  Of  the  Remedies,  ^x.  [Cli.  19. 

Act  of  bank-  '    ft  man  may  not  go  on  wantonly  wasting  his  property,  and  then 
"'P^'  claim  the  benefit  of  the  statutes  when  he  has  nothing  left  to 

distribute.  (1) 

There  is  only  one  mode  by  which  a  person  can  be  compelled 
to  commit  an  act  oF  bankruptcy,  namely,  by  neglecting  to  pay 
a  debt,  and  being  arrested  and  not  being  able  to  procure  bail, 
and  lying  in  prison  upon  such  arrest  for  two  months*  In  all 
the  other  acts  of  bankruptcy  which  we  shall  have  occasion  to 
mention,  it  will  be  perceived  that  they  are  voluntary  on  the  part 
of  the  trader,  and  afiPord  decisive, proof,  either  of  his  Intention  to 
defraud  his  creditors,  or  of  his  afikirs  being  in  that  declining 
state,  that  it  can  be  neither  advantageous  to  himself  or  to  his 
creditors  to  entrust  him  any  longer  with  the  management  of 
his  own  business.  In  the  first  case,  also,  his  inability  or  reluc- 
tance to  procure  bail  fiimishes  a  strong  inference  of  his  being  no 
longer  fit  to  be  entrusted  with  the  management  of  his  af^irs. 
All  the  acts  of  bankruptcy  are  respectively  founded  on  different 
legislative  provisions,  and  there  is  no  common  law  act  of  bank- 
ruptcy ;  and  those  declared  by  the  legislatura  sSord  decisi\e 
evidence  of  what  the  law  deems  an  intent  to  delay  or  prejudice 
creditors. 

Acts  of  bankruptcy  may  be  divided  into  three  classes :  1st, 
Those  which  relate  to  the  person  of  the  trader,  and  which  are 
considered  as  fraudulent  endeavours  to  defeat  his  creditors  of 
their  legal  remedy  against  the  person ;  2d,  Those  which  relate 
to  dispositions  of  his  effects,  and  which  are  considered  as  fraud- 
ulent endeavours  to  defeat  them  of  their  remedy  against  his 
property ;  and,  Sdly,  Of  those  which  relate  merely  to  the  state 
of  his  circumstances  or  credit,  and  which  are  considered  as 
presumptions  of  insolvency,  but  in  which  frauds  though  it  may 
exist,  is  not  a  necessary  ingredient  (2).  Those  of  the  first  de- 
scription are,  the  trader's  departing  the  realm,  absenting  him- 
self from  his  dwelling,  beginning  to  keep  house,  and  some  other 
acts  having  a  view  to  his  personal  protection ;  or,  on  the  other 
hand,  voluntarily  submitting  to  a  deprivation  of  personal  liber^. 
We  shall  consider  these  in  their  patural  order. 


(1)  2  Bla.  Com.  477.  (2)  Cullen,  30. 
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A  trader  by  departing  the  realm  with  an  intention  to  delay,  Actof  btnk. 
or  whereby  his  creditors  are  delayed  of  their  debts,  &c.,  con*  "'P^- 
stitutes  an  act  of  bankruptcy.  The  words  in  the  statute  of  Deoarting  tht 
.1  Jac.  1.,  **  to  the  intent  or  nxhereby  his  creditors  zhatt  or  may 
be  defeated  or  delayed,"  are  considered  as  equivalent  and  syno- 
nymous with  these  words,  ^^  to  the  intent  his.  creditors  sAai/,  or 
that  thereby  they  may  be  defeated  "  &c.,  and  not  as  meaning, 
'<  with  the  intent  and  whereby^*  his  creditors  may  be  defeated. 
The  act  of  bankruptcy  will  in  general  depend  on  the  intent  (1). 
The  intention,  therefore,  of  delaying  creditors,  is  sufficient, 
though  no  creditor  be  delayed ;  but  the  converse  does  not  neces- 
sarily hold  good  (2).  Such  intention  will  be  apparent  from  the 
circumstances  of  each  particular  case.  If  a  trader,  whose  house 
of  trade  was  in  Ireland  (but  who  had  also  a  house  in  London, 
where  his  wife  and  family  resided),  having  come  to  England  to 
settle  his  affairs,  being  informed  that  one  of  his  creditoranntended 
to  arrest  him,  quitted  England,  and  went  over  to  Ireland  in 
order  to  avoid  such  arrest,  the  court  of  common  pleas  held  that 
this  was  a  departing  the  realm  with  intent  to  delay  his  creditors 
sufficient  to  constitute  an  act  of  bankruptcy  (8)*  And  though 
the  delay  of  creditors  be  not  the  immediate  or  principal. object 
of  the  party,  yet  if  that  must  have  been  the  necessary  conse- 
quence of  such  a  proceeding,  it  would  be  evidence  of  his  intent 
to  delay  or  defeat  his  creditors,  as  he  must  be  supposed  to  fore- 
see and  intend  whatever  is  the  necessary  consequence  of  his 
own  acts(4<).  It  has  been  even  decided,  that  if  a  trader  leave 
the  realm  for  the  purposes  of  trade,  but,  whilst  he  is  absent,  an* 
nounce  his  intention  never  to  revisit  England,  he  commits  an 
act  of  bankruptcy  by  absenting  himself  (5) ;  but  the  correctness 
of  this  decision  is  very  questionable.  It  is  quite  clear,  that  a 
trader  who  leaves  England,  and  proceeds  to  Ireland  with  an 
honest  intention^  compatible  with  trade  (where  he  also  carries 
on  trade),  does  not  thereby  commit  an  act  of  bankruptcy^  al- 
though he  never  returns,  and  although  he  leaves  no  funds  in 
England  for  the  payment  of  his  debts.  (6) 


(1)  See  6  B.  &  A.  55.  2  Dowl.  (3)  1  Taunt.  270. 

6  R.   142.   S.C.      9  East,  493.  (4)  7T.R.  5J6.    1  Camp.  279. 
14  Ves.  80.     2  Bred.  &  B.  392.  3  Camp.  631.    Bull.  N.  P.  39. 

2  Phillips   on  Evid.   327.,    ace.  (5)  1  Stark.  146. 

7  T.  R.  509.  cent.  (6)  .1  Stark.  145. 

(2)  Id.  ibid. 
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AetofWnk-  Beghmifig  to  keep  h&use^  though  for  eyer  s6  short  m  time(l), 

"^*7*  in  order  that  creditors  may  be  delayed,  is  an  act  of  bankmpUgr. 

Kttping  house.  Here^  agAin»  the  preceding  observation  as  to  the  construction  of 

the  words,  **  to  the  intent  or  whereby/'  &c.  are  applicable. 

The  beginning  to  keq>  house  with  such  intention  is  sufficient, 

though  no  creditor  is  actually  delayed,  (2) 

The  banning  to  keep  house  is  only  put  as  an  instance  in 
thb  act,  and  there  are  various  other  ways  in  which  a  debtor  may 
exhibit  an  intention  to  delay  creditors,  which  would  equally 
amount  to  an  act  of  bankruptcy,  as  by  shutting  himself  up  in  a 
box,  if  it  were  done  with  intent  to  delay  (3).  So,  if  a  person 
shuts  himself  up  in  his  house,  debarring  all  access  to  it, 
whereby  his  creditors  are  delayed,  an  act  of  bankruptcy  is  esta- 
blished by  proof  of  his  having  done  so ;  and  generally,  if  a 
trader  secludes  himself  in  his  house  to  avoid  the  fair  importunity 
of  his  creditors,  who  are  thus  deprived  of  the  means  of  commu- 
nicating with  him,  he  beguis  to  keep  house  within  the  meaning 
of  the  legislature,  and  commits  an  act  of  bankruptcy  (4)  •  If  a 
man  who  has  no  house  of  his  own  keeps  in  another  man's  hons^ 
it  if  within  the  statute  (5) ;  or  keep  on  ship-board  (6) ;  or  if  a 
nailer  keep  himself  within  his  mill,  or  a  churchwarden  Mdthin  the 
church.  (7) 

A  denial  by  a  trader,  or  by  his  authorized  agent,  to  a  creditor, 
who  calls  to  see  the  trader,  and  demand  payment  of  the  debt,  the 
trader  being  at  home,  is  the  most  frequent  evidence  broi^ht  for- 
ward to  prove  the  intention  to  delay ;  but  such  a  denial  does  not  of 
itself  constitute  an  act  of  bankruptcy,  but  is  only  evidence  of  a  be- 
ginning to  keep  house,  which,  if  accompanied  with  an  intention  to 
delay  creditors,  is  indisputably  an  act  of  banki*uptcy  (8).  The 
evidoice  of  such  intention  must  necessarily  depend  on  the  Acts  of 
each  particular  case,  and  be  left  to  a  jury  (9).  An  order  to  a  ser- 
vant to  deny  all  persons,  or  all  creditors,  is  sufficient  evidence 

r 

(1)  Palm.  325.   Sec2T.R.59.    and  see  a  case  mentioned  in  2 T.R. 

(2)  6  B.&  A.  55.      2  Dow).  &    59. 

R.  142.  S.  G.      2  Bred.  &  B.  388.        (6)  Stone,  123. 

9  East,  493.     1  M.  &  S.  679.  (7)  Com.  Bankrupt.  C.  1.  Cul- 

(3)  2  Bred.  &  B.  393.  1  Camp,    leu,  37. 

271.  (8)  5  T.  R.  575.    2  Brod.  &  B. 

(4)  1  Camp.  271.  392.    9  East,  487. 

(5)  Stone,  124.     Cullen,  37. ;        (9)11^^1^273.    4Taunt.M3. 
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of  this  intention  (!)•    Where  a  trader,  having  been  arrested  on  Actafbtnk- 

the  20th  May,  desired  hb  servants  not  to  let  into  the  house  any  ^^^y* 

persons  whom  they  did  not  know,  as  he  w»  afraid  of  being  ^^^s  >>«>«• 

arrested  again,  and  on  the  morning  of  the  21st  the  doors  of  the 

hoose  were  kept  shut,  and  no  person  was  admitted  until  it  had 

been  ascertained  from  the  window  who  he  was;  it  was  held  that 

an  apt  of  b«fikrupt<7  was  committed  on  that  mornings  although 

no  creditor  was  actually  denied  (2)«    If  a  trader  keeps  house, 

and  causes  himself  to  be  denied  to  a  tax  gatherer,  who  calls  for 

the  taxes,  it  is  an  act  of  bankruptcy,  (d) 

The  denial  must  be  to  a  creditor,  who  has  a  debt  demandable 
at  the  time,  or  to  some  authorized  person  calling  on  his  be- 
half (4)  ;  any  denial  therefore  to  a  creditor,  by  a  note  payable 
at  a  future  day,  is  no  act  of  bankruptcy  (5)«  A  denial  to  a  per- 
son coming  only  on  behalf  of  a  creditor  bos  been  held  insuffi- 
cient (6) ;  but  this  strictness  has  been  relaxed,  or  at  least  the 
objection  has  not  been  taken  in  later  cases,  where  the  act  of 
bankruptcy  was  a  denial  to  a  creditor's  clerk  (?}•  The  inten*- 
tipn  with  which  the  creditor  comes  is  in  general  immaterial  (8). 
A  denial  by  the  trader's  clerk  may  be  considered  as  authcHrieed 
by  the  trader,  unless  it  is  shewn  to  have  been  made  without 
his  authority.  (9) 

This  denial  to  a  creditor  is  of  itself  an  equivocal  act,  and  open 
to  explanation,  as  where  a  man  is  denied  only  because  he  is  at- 
tending upon  a  particular  engagement,  a  sick  person,  or  en- 
gaged at  dinner,  or  the  like  plausible  excuses.  (10) 

Where  there  is  a  clear  unequivocal  act  of  bankruptcy,  it  can- 
not be  explained  by  any  subsequent  circumstances ;  but  where 
the  act  is  in  itself  doubtful,  it  may  be  explained.  Therefore^ 
where  A.  was  denied  in  the  morning  by  express  orders  to  the 
holder  of  a  bill  which  was  due,  it  was  a  complete  act  of  bank- 


^m 


(1)  dee  2  Bred,  a^  B.  392.  (6)  7  Via.  61. 

5  T.  R,  575.  (7)  Biill.  N.  P.  39.  CulJen,  36. 

(2)  6  Barn.  &  Aid.  55.  2  DowL  (8)  3  Ves.  &  B.  128.    2  Rose* 
&R.142.  S.  C.  67. 

(3)  2  TauQt.  401.  (9)  2  Phillips  on  End.  329. 

(4)  1  Rose  B.  Ca.  150.  2Brod.  (10)  9  East,  487.  1  Gamp.  271. 

6  B.  388.  3  Camp.  349.     Bull  N.  P.  39. 

(5)  Bull.  N.  P.  40.  Co.  B.  L*  59. 
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«r  othenriie  ab* 
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ruptcy,  though  he  afterwards  paid  the  bill  before  five  o'clock  in 
the  same  day,  and  though  by  the  custom  of  merchants  in  London 
the  payer  of  a  bill  has  the  whole  day  on  which  a  bill  becomes  due 
till  five  o'clock  to  discharge  it  in  (1 ).  If  a  trader  gives  a  general 
order  to  be  denied,  and  is  denied  to  a  particular  creditor,  it  is 
such  a  beginning  to  keep  house  as  will  constitute  an  act  of  bank- 
ruptcy,  although  the  trader  immediately  overtakes  the  creditor, 
and  says  he  was  not  afraid  of  him,  but  of  another  creditor  (£)• 
A  bill  having  become  due,  and  the  drawer  being  pressed  for 
payment,  desired  the  holder  to  call  upon  him  the  next  moming 
at  a  friend's  house,  and  he  would  pay  him;  the  holder  went  ac- 
cordingly, and  was  denied,  at  the  drawer's  request ;  upon  bdng 
asked  by  his  friend  if  he  was  aware  that  he  had  committed  an 
act  of  bankruptcy,  he  answered  with  surprise  in  the  negative, 
and  said  he  did  not  mean  to  do  so,  and  went  afterwards  and 
paid  the  bill :  lord  Mansfield  told  the  jury,  that  if  they  were  sa- 
tisfied that  the  denial  had  been  with  a  view  to  delay  the  creditor 
at  the  time,  it  was  an  act  of  bankruptcy,  and  if  so,  it  could  not 
be  purged  by  paying  the  bill  afterwards.  (8) 

If  a  trader  absent  himself  with  a  design  to  defitind  or  ddaj 
his  creditors,  he  shall  be  adjudged  a  bankrupt,  though  no  cre- 
ditors be  thereby  delayed  (4)*  And  the  words,  '*  or  oiherwise 
to  absent  him  or  herself,"  in  these  statutesy  are  not  confined  to 
an  absenting  from  the  dwelling-house  or  any  particular  place; 
therefore,  where  a  man,  in  the  habit  of  attending  the  Royal 
Exchange  to  collect  news,  left  it  at  the  sight  of  his  creditors,- 
desiring  a  friend  to  say  hQ  was  not  there,  or  broke  an  appoint- 
ment he  had  made  with  a  creditor  to  meet  him  there^  or  (being 
the  proprietor  of  a  theatre)  retired  behind  the  scenes  to  avoid  a 
sheriflfs  officer,  at  the  same  time  giving  orders  to  be  denied  to 
him ;  it  was  held  that  each  of  these  was  an  act  of  bankruptcy  (5). 
The  intention  of  the  trader  is  a  question  for  a  jury,  and  which 
must  necessarily  depend  on  the  facts  of  each  case.  A  trader 
left  at  his  house  a  message  for  a  creditor,  who  had  in  his  absence 
called  for  a  debt»  that  he  could  spare  no  money,  and  would  not 


(1)  2  Term.  Rep.  59. 

(2)  1  Taunt.  479. 

(3)  2  T.  R.  62. 

(4)  5  Esp.  139.      9  East,  487. 

1  Taunt.  270.      1  M.  &  S.  676. 

2  Marsh.  233.      €  Taunt.  540. 


6  B.  &  A.  55.    2  Dowl.  &  R.  142. 
S  C 

-  (5)  2  Marsh,  236.  S.  C.  6 
Taunt.  533.  See  Com.  IHg,  Baok^ 
rupt.  c.  1. 
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pay  bim  that  day)  and  would  go  oat  of  tlie  way  and  stay  till  Act  ofbtiik. 
dinner-time;  and  it  was  held  that  it  was  ioit  the  jary  tQ  consider  '^P'^y* 
whether  he  absented  himself  to  delay  a  creditor,  and  this  eri* 
deuce  warranted  their  conclui^on  that  be  did  not  (1).     So  where 
he  absented  himself  from  his  boose,  where  his  creditors  w^«,  to 
avoid  irritation  and  harsh  language  (2).    A  trader,  being  in* 
formed  by  the  attorney  of  the  petitioning  creditor  that  he  has 
delivered  a  warrant  to  arrest  him  to  a  sheriff's  officer,  who  is  seek* 
ing  bim  for  the  purpose  of  executing  it,  and  is  advised  by  the 
same  attorney  to  repair  to  his  office  to  avoid  the  publicity  of 
being  arrested  in  the  street,  which  he  does,  and  remains  there  a 
considerable  time,  was  held  not  to  have  committed  an  act  of 
bankruptcy  within  the  meaning  of  the  statutes,  so  as  to  defeat 
an  action  against  the  sheriff  by  a  judgment  creditor,  to  recover 
the  proceeds  of  his  goods  taken  or  sold  under  a  fieri  fiicias  sued 
out  since  the  supposed  act  of  bankruptcy  (S).     But  where  a 
trader,  having  a  counting-house  in  town  and  a  dwelling-house 
in  the  country,  left  the  former  (to  which  he  never  returned), 
taking  his  books  with  bim,  and  slept  at  his  dwelling-house  a  few 
nights,  wh^  he  finally  left  that  also;  it  was  held,  that  having 
quitted  his  counting-house  without  the  animus  repertendif  he 
began  to  absent  himself  from  that  day,  within  the  meaning 
of  the   18  Eliz.  c*  7*  s.  1.,  and  thereby  committed  an  act  of 
bankruptcy  (4).     So  where  a  trader,  upon  being  arrested  for 
SI  debt  of  ^135)    escaped  irom  the  officer,  and  fled  into   the 
hoiise  of  another,  and  was  pursued  by  the  officer  and  inquired 
lor  at  the  house,  but  was  denied,  and  the  door  kept  fast,  and 
whilst  he  remained  there  declared  that  he  did  it  for  fear  of  other 
creditors,  and  when  it  was  dark,  returned  home  to  his  own 
house,  and  gave  directions  to  deny  him  to  any  one  that  called, 
and  continued  nearly  a  month  in  his  bedchamber;  it  was  held  that 
this  constituted  one  or  more  act  or  acts  of  bankruptcy  under  the 
words  of  the  statute^  ^*  beginiung  to  keep  house,"  or  <*  otherwise 
absenting  himself  (5)    So  where  a  trader  wait  to  bis  neighbour, 
and  told  him  that  he  caqyected  to  be  arrested,  and  while  be  re- 
mained there  was  informed  that  a  sheriff^s  officer  was  going  to- 
wards his  house,  upon  which  he  conciealed  himsdf  in  the  back 
room',  and  desired  his  nei^bour  to  watch ;  and  when  told  that 

(1)  4  Taunt,  603.  (4)  I  New  Rep.  234. 

(2)  Id.  (5)  1  Maul.  &  Selw.  338. 

(3)  3  Price,  142. 
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Actof biflk*      theofficer  had  gone  past  his  house,  and  had  left  the  sireets  im- 
'uptcy*  mediately  returned  home :    it  was  held  that  this  was  an  act  of 

bankruptcy  within  the  words  of  13  Eliz.  c.  7.  and  1  Jac»  1* 
c.  15.,  *'  otherwise  absenting  himself  to  the  intent  to  delay  cse- 
ditorsy"  although  it  appeared  that  not  only  no  creditor  was  de- 
layed, but  that  none  could  possibly  be  delayed  (1).  Where  two 
traders,  in  partnership,  left  their  shop,  and  told  their  shopman 
that  they  were  going  out  to  endeavour  to  get  some  bills  of  ex- 
change discounted,  and  directed  him  to  say  that  they  were  not 
in  the  way,  or  to  make  some  excuse  for  them  in  case  a  creditor 
should  call ;  on  that  and  the  following  day  a  creditor  called, 
when  they  were  both  at  home,  and  desired  to  see  either  the  one 
or  the  odier  of  them,  when  the  shopman  denied  them,  without 
bebg  authorieed  by  them  so  to  do:  it  was  held  that  the  jury  were 
warranted  in  concluding  that  they  absented  themselves  with  an 
intent  to  delay  their  creditors.  (8) 

hii^inSuiigly       ^  ^^^^  ^y  "  ^Vff!^^  ^^^V  ^Ungbf  to  be  arrested  for  any 
to  be  arretted  for  debtor  Other  thing  not  grown  due^  for  money  delivered,  goods 

^riog  u^if  ^^^y  ^^  ^^i"  j"^^  ^^g  ^^  lawful  cause,  or  good  oonsidenition  or 
to  be  outitwed ;  parposes,  oc  by  sufiering  himself  to  be  outlawed,**  shall  be  ad- 
judged a  bankrupt  (3).     There  are  no  cases  on  this  clause  of 
the  statute. 

or  yield  himself       ^  trader  by  yielding  himself  to  prison   with  intention  to 

delay  or  defraud  his  creditors,  thereby  commits  an  act  of  bank- 
ruptcy. In  a  case  where  B.  was  arrested  for  i^8,  and  Aough 
he  had  money  sufficient  to  pay  the  debt,  yet  chose  rather  to  go 
to  prison,  in  order,  as  he  declared,  to  force  his  creditors  to  come 
to  a  composition,  it  was  held  an  act  of  bankruptcy.  (4) 

or  fnuduiemiy  If  a  trader  willingly  or  fraudulendy  procure  himself  to  be 
Stfttohl Silt.  *"^"^>  ^r  ^Js  goods,  money,  or  chattels  to  be  attached  or 
edyorhisgoodf.   Sequestered,  he  thereby  commits  an  act  of  bankruptcy.     It  has 

tidbod,^*.^      ^'^  ^^^  (^)'  ^^^^  ^®  ^^^^  attachment  being  coupled  with 

arrests  and  sequestrations  (6),  shewed  that  the  legislature  meant 

(1)  1  Maul.  &  Selw.  676.    2    Bank.  61,  62.  pi.  15. 

Marsh.  233 .  6  Taunt.  540.  ( 5)    Per  Lord  Mansfield,  C.  J. 

(2)  3  Moore,  4.  Cowp.  428. 

(3)  13£itz.  c.  5.  8. 1.    1  Jac.  1.  (6)  A  sequestration  in  London 
c.  15.  s.  2.  is  a  method  of  proceeding  in  an 

(4)  7  Vin.  Ab.  tit.  Cred.  and  action  of  debt,  where  the  paity 
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that  sort  of  attacfament  by  which  suits  are  commenced,  and  that  Act  orbsnk- 
tfaey  plainly  had  in  view  the  customs  of  London  and  other  towns,  '^^^* 
where  diat  species  of  process  is  made  use  of.  Henoe  where  a 
person  executes  a  bond  and  warrant  of  attorney  to  confess  judg- 
ment, either  for  a  bond/Ue  debt  (1),  (»r  for  a  larger  sum  than  is 
veidly  due  (8),  and  judgment  is  entered  up  accordingly,  and  the 
debtor^s  goods  taken  in  execution,  such  execution  is  not  an 
^'  attadiment,"  and  consecpiently  is  not  an  act  of  bankruptcy 
within  the  meaning  of  this  clause. 

In  order  lo  constitute  an  act  of  bankruptcy,  by  a  trader  in  Depiniug  from 
departing  from  his  dwelling-house,  it  is  not  alone  sufficient,  that  a  "*  "* 
creditor  should  be  thereby  delayed,  but  the  departure  must  also 
have  been  with  that  intent  (3)«  And  it  is  not  sufficient  to  con* 
stitute  sudi  aq  act  of  bankruptcy,  that  a  sheriff's  officer^  who 
comes  to  levy  ajf .  Ja.  on  the  trader's  effects,  is  refused  admit- 
tance after  the  trader  had  left  bis  house  (4).  Absconding  to 
avoid  an  attachment  upon  an  award  for  non-delivery  of  goods 
pursuant  to  die  award,  is  notim  act  of  bankruptcy  (5).  The  de- 
parture of  a  creditor  from  his  house,  with  an  intent  to  delay  his 
creditors^  is  an  act  of  bankruptcy,,  thou^  no  creditor  be  thereby 
in  fiict  delayed  (6).  Whether  a  departing  the  dwdiling-house  be 
accompanied  with  an  intent  to  delay  a  creditor  is  a  question  of 
hct  tor  a  jury  to  decide  upon  all  the  circumstances ;  if  it  be  not 
acoomponied  with  such  iiitent,  it  is  no  act  of  bankruptcy  (7  )• 
A  trader  who  has  no  settled  house  or  counting-house,  but  Udces 
up  a  temporary  abode  at  a  public  house  in  the  place  to  which 
his  business  carries  him,  commits  an  act  of  bankruptcy  by 
dquurtingfrom  such  public  house  with  intent  to  delay  his  cre- 
ditors. (8) 


cannot  be  found*  in  which  case, 
upon  the  action  being  entered,  the 
ofltor  goes  to  the  warehouse  of 
the  defendant  where  the  goods 
are,  and  fixes  a  padlock  on  the 
door;  and  if  the  defendant  does 
not  put  in  bail  in  time.  Judg- 
ment is  given  against  him,  and  lus 
goods  are  sold  in  satisfiM^on.  See 
ISelw.  N.P.  194.  u.  18. 

(1)  CO.B.L.  5ed.  100. 

<2)  Cowp.  427. 


(3)  7  Term  Rep.  509. ;  see  also 
5  Bsp.  N.  P.  C.  139.   9  E;a8t,487. 

8  T.  R.  149- 

(4)  8  Term  Rep.  149. 

(5)  1  Atk.  196. 

(6)  9  East  Rep.  487. ;  and  see 

9  East  Rep.  490.  notes  and  cases 
there  cited;  also  1  Taunt.  270. 
1  M.  &.S.  676. 

,  (7>  1   Taunt.  273.    n.    S.  P. 
7  Term  Rep.  512.  n. ;  see  1  Burr. 

467. 

(8)  2  Taunt.  176. 
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Acttifbttb-  a  file  making  of  a  fraiidiilent  gnmt  or  ooiiTeyaiioe  of  the 

Fnudiiltttgniit  ^^1^^^  Isnde  or  chattels,  to  the  intent  or  whereby  his  creditors 
croooveyiace  of  J^\  or  maybe  defeated  or  ddayed  for  the  recovery  of  their  just 
■**^'^  ^'^       and  true  debts/' is  dechved  to  be  ao  act  of  bankruptcy  (I).    The 

grant  or  conreyanoe  within  the  statute  must  be  by  deed  (2).  The 
act  of  bankruptcy  then  consists  in  the  finaud  intended  against  the 
creditors,  which  is  carried  into  effect  by  the  execntiun  of  the  deed  ; 
and  whether  a  person  has  been  guil^  of  fraud  in  a  particukur 
transaction  is  generally  a  conclusion  of  law  upon  the  fiokcts 
proved.  The  circumstances  extrinsic  of  the  deed,  most  com- 
monly inttsted  upoii  as  evidence  of  fraud,  are  the  foHowiog;  the 
non«delivery  of  the  effects  into  the  actuid  possession  of  the 
grantee,  according  to  the  tenor  of  the  conveyance,  the  &ct  of  die 
conveyance  being  made  in  contemplation  of  bankruptcy,  ihe 
secresy,  Ae  unseasonable  hoinr,  «id  other  snspidous  appear- 
ances when  the  conveyance  is  executed;  on  the  other  hand^ 
the  fidmess  and  equi^  of  the  transaction,  the  benefit  resdcingp 
to  the  general  creditors,  and  the  solvency  of  the  trader  at  the 
time  of  his  executing  the  deed,  are  circumstances  of  honesty^ 
and  strongly  in  hi»  favor.  On  the  plain  constmdion  cf  the 
words  of  the  statute,  it  might  be  reasonably  inferred,  that  onl j 
inch  oonve3rance9  can  be  acts  of  bankruptcy  as  are  therein 
specified  and  described ;  namely,  such  as  have  been  made  witb 
the  intent  or  whereby  the  creditors  shall  or  may  be  defeated  or 
ddayed  in  the  recovery  of  their  just  debts ;  however,  the  oourta 
of  common  law  have  in  several  instances  determined  that  a  con* 
veyance  of  all  the  trader's  estate  and  eflects,  or  of  all  with  a 
merely  colourable  exception,  is  in  itself  a  complete  act  of  baids- 
ruptcy  (3) ;  and  this  decision  has  proceeded  upcm  two  reasoat; 
first,  that  the  trader  necessarily  deprives  himself  by  such  an  act 
c^the  power  of  carrying  on  his  trade;  secondly,  that  be  endea- 
vours to  put  his  property  under  a  course  of  application  and 
distribution  among  his  creditors,  different  firom  that  which  would 
take  place  under  the  bankrupt  laws  (4) ;  reasons  which  mani- 
festly have  no  reference  to  the  intent  or  e£Pect  designated  by  the 
l^dature.    The  rule  however  has  long  been  so  settled,  that  it 


(1)  Ante,  698,  &c.     IJac.  1,  (2)  CuUcu,  42.      B«rr.  2174, 

c.  15.  s.  2, ;  see  2 Phillips  on  Bvi-  2235.  Cowp.  117. 

deMe,331.326.  C«Uen.42to57.  (3)  1€  Yes-  148.    Cowp.  629. 

1  Montague,  Dig.  Bankrupt  Law,  CuUcn,50. 

3^' 37.  (4)  17Vcs,199. 
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< 
18  too  late  at  tUs  time  to  examine  the  priodple  (1).    A  convey-  Act  ofiNudc* 
ance  also  by  a  trader  of  only  part  of  his  property,  made  volaa>  "'P^* 
tariiy  by  him  in  order  to  give  «  preference  to  partieular  creditors^ 
to  the  prejudice  of  die  general  creditors,  is  an  act  of  baidnptcy, 
«lthoiigh  he  afterwards  oontintte  to  cany  on  his  trade  for  dbree 
years,  at  die  expiration   of  which  time  a  commission  issued 
4igainst  him  (2).    A  bill  of  sale  to  a  particular  creditor  of  all  the 
«fibotB  of  a  trader,  in  trust  to  satisfy  his  debt,  and  to  pay  over 
the  surplus  (if  any)  to  the  trader,  who  then  knew  himself  to  be 
insolvent,  is  an  act  of  bankruptcy;  and  sudi  conveyance  is 
invalid,  notwithstanding  the  bill  of  sale  was  given  by  the  trader 
when  under  arrest,  at  the  suit  of  the  particular  cn^ditor  for  a 
just  debt  (3).     An  assignment  by  deed  by  traders  of  all  their 
^flbcts,  in  trust  for  payment  of  creditors  generally,  unless  all  their 
creditors  concur,  is  an  act  of  bankruptcy  (4*).    So  is  such  an 
assignment  when  made  by  partners,  unless  all  the  separate  ere* 
ditors  of  each  concur  «s  well  as  the  joint  creditors  (5)«     But  an 
4U»igiimeiit  by  .  perKMi  residing  ia  Iiniia,  uid  trading  tliei«. 
and  drawing  bills  on  England  of  all  his  effects,  in  trust  for  his 
creditors  in  certain  proportions,  escecuted  by  him  while  rerident 
in  India,  is  not  an  act  of  bankruptcy  (6);  neither  is  such  an 
assignment  fraudulent  and  void  in  itself,  being  intended  honesdy 
•at  the  time,  and  dissented  to  by  the  generality  of  the  creditors  (7) ; 
neither  can  die  assignment  of  the   bankrupt's  effects  by  the 
commissioners  be  considered  tantamount  to  a  revocation  of  the 
trust  deed  by  the  bankrupt  himself,   under  a  clause  in  such 
deed  which  empowered  him  to  vacate  the  instrument  if  any 
creditcn:  to  a  certain  amount  refuse  to  subscribe  it  (8).    A  deed 
whereby  a  debtor  being  pressed,  conveys  estates  in  trust  to  sell 
4uid  to  pay  the  pressing  creditor^  with  a  further  trust  to  pay  his 
debts  to  certain  relatives,  in  order  to  give  them  an  undue  pre- 
ference in  contemplation  of  bankruptcy,   is  an  act  of  bank- 
niptcy  (9).     Where  a  trader,  one  of  two  partners,  conveyed  to 
trustees,  not  hu  creditors^  all  his  freehold,  leasehold,  and  copy- 
hold, but  not  his  personal  property  (which  formed  but  a  small 
fpart  of  the  whole),  in  trust  by  sale,  mortgage,  or  other  diq>o- 
sition  thereof  to  raise  money,  whereby  the  trader  might  be  en- 

(1)  17  Ves.  199.  (5)  8  Term  Rep.  140. 

(2)  4  Barn.  &  Aid.  382.  (6)  5  Term  Rep.  530. 

(3)  7  East  Rep.  137.  (7)  Id. 

(4)  8  Term  Rep.  140.    IG  Ves.  (8)  Id. 
148.  lEsp.  R.  237-    Burr.  477.  (9)  3  Taunt.  241. 
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Act  oThndo       abied  to  facilitate  a  settlement  with  hk  creditors^  (tbe  peciiiii«y 
ruptcy*  assets  of  the  firm  not  bebg  sufficient  to  coTer  the  pecuiiary  en- 

gagements of  the  firm),  and  also  gave  to  other  persons,  not  cre- 
ditors, a  power  of  attorney  enabling  them  in  the  fullest  manner 
to  act  fiir  him  in  this  settlement^  and  afterwards  prepared  a  deed 
ibr  the  purpose  of  conveying  all  his  abovensientioned  landed 
property  to  two  other  trustees»  with  a  view  to  nuse  jf  1 70,00Q  in 
negotiable  bills,  and  to  indemnify  the  drawers  of  those  bills,  but 
nothing  was  ever  done  under  tbis  deed,  it  wa4  held  thai  these 
circumstances  did  not  constitute  an  act  of  bankrupti^  (1) ;  and 
a  transfer  of  property  under  similar  circumstances  is  no  act  of 
bankruptcy,  notwithstanding  a  slight  difierence  from  the  fore- 
going drcumstanoes  in  the  following  particulars:  Ist,  No  men- 
tion of  the  trader's  personal  property :  2d,  No  statement  that 
the  trustees  to  the  transfer  were  not  creditors  of  the  bank- 
rupt :  Sd,  No  mention  of  the  trader's  motive :  4th,  No  mention 
of  tbe  abstract  of  the  unexecuted  deed  furnished  to  the  pur- 
chasers :  5th,  An  additional  statement  that  on  or  about  the  time 
of  the  execution  of  the  transfer,  the  trader  was  insdivent,  and 
stopped  payment  (2).  A  deposition  in  which  it  is  stated  that  the 
depbn^t  saw  the  bankrupt  execute  an  assignment  of  all  his 
eflbcts  to  a  trustee  for  the  benefit  of  his  creditors,  is  sufficient 
evidence  of  an  act  of  bankruptcy,  without  produdng  the  deed  of 
assignment  itself,  such  deposition  being  in  evidence  amongst  the 
other  proceedings,  under  stat.  49  Geo.  3.  c.  121.  s.  10*  (3) 

Those  who  are  privies,  and  assent  to  a  deed  of  assignment 
by  a  debtor,  cannot  set  it  up  as  an  act  of  bankruptcy  (4}.  A 
deed  whereby  a  bankrupt  conveys  all  his  properQr  in  trust  to 
be  divided  amongst  his  creditors,  is  an  act  of  banknipU^,  tboi^ 
the  creditors  with  whom  such  deed  was  in  the  first  instance  oqd- 
certed  afterwards,  and  when  it  was  executed^  chai^ied  their 
purpose  unknown  to  the  bankrupt,  and  intended  to  set  it  up  as 
an  act  of  bankruptcy.  And  such  deed  is  operative,  thon(^  it 
contain  a  proviso  to  be  void,  if  the  trustees  think  fit.  And  a 
commission  of  bankrupt  being  afterwards  sued  out  thereoDy  upon 
the  petition  of  a  creditor  who  had  not  concurred  in  audi  finuid* 
ulent  deed,  and  who^  together  with  others  who  had  concurred^ 

(1)  1  Brod  k  B.  408.  4  Moore,    322.  S.  C. 
.  126.S.C.  (3)  2  Stark.  200. 

X2)  1  Brod.&  B.  482.  4  Moore,        (4)  2  Term  Rep.  594  n. 
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was  chosen  an  aasignee^  it  is  no  objection  to  an  action  brought  Act  orbaiik« 
by  them  as  assigneesi  that  some  of  them  had  concurred  in  such  ^^^^' 
deed(l).    For  such  estc^pel,  it  seems*  applies  only  to  the  peti- 
tioning creditor.  (2) 

A  creditor  obtains  a  preference  in  contemplaticm  of  an  in- 
tended deed  of  composition,  which  would  be  fraudulent  against 
the  creditors  under  that  deed ;  the  composition  going  off,  the 
creditor  may  hold  his  securities  against  a  commission  of  bank- 
rupt subsequently  issued,  and  not  contemplated  at  the  time  of 
the  preference.  (3) 

The  Stat*  21  Jac  1.  c.  19.  s.  2.  enacts,  that  a  person,  being  Lying  in  prison 
arrested  for  debt,  lying  in  prison  two  months  (4)  or  more  upon  ^  ^°  month* 
that  or  any  other  arrest  or  detention  in  prison  for  debt,  shall  be 
accounted  a  bankrupt  from  the  time  of  his  first  arrest.  In  this 
species  of  act  of  bankruptcy  fraud  is  not  a  necessary  ingredient. 
The  lying  in  prison  roust  be  for  a  subsisting  debt  recoverable 
at  law,  and  not  for  a  demand  recoverable  only  in  equiQ^,  or  not 
completely  due,  or  only  upon  a  criminal  chaige.  The  two 
months  sometimes  are  computed,  not  fit>m  the  time  of  the  first 
arrest,  but  from  the  time  of  the  surrender,  for  the  presumption 
of  insolvency  arises  not  from  the  mere  circumstance  of  being 
arrested,  which  may  happen  to  the  most  substantial  trader,  but 
ftt>m  the  lying  in  prison  two  months  without  being  able  to  find 
bail  (5).  But  if  die  bail  is  a  mere  matter  of  form,  and  put  in 
without  justification,  lonly  for  the  purpose  of  turning  the  party 
over  from  one  custody  to  anodier,  that  is  not  considered  as  a 
being  out  of  custody,  but  is  a  continuation  of  the  same  imprison- 
ment within  the  meaning  of  the  statute,  and  has  relation  to  the 
first  arrest  (6).  In  general,  where  a  trader  becomes  a  bankrupt 
.by  lying  in  prison  two  months,  the  act  of  bankruptcy  relates 
back  to  the  arrest,  or  the  going  to  prison,  as  the  case  may  be, 
so  as  to  vest  his  property  in  the  assignees  from  that  time  (7)* 
Yet  no  commission  can  be  sued  out  on  such  an  act  of  bank- 
ruptcy until  the  expiration  of  the  two  months  (8) ;  and  the  day 
of  the  arrest  is  to  be  reckoned  the  first  of  the  two  months  (9). 


(1)  4  East  Rep.  230. 

(6) 

(2)  Id.  235,  6. 

407. 

(3)  5  Taunt.  109. 

(7) 

(4)  Means  lunar  months. 

(8) 

(5)  2  Bla.  Com.  478. 

(9) 

Burr.  437  ;  and  see  3  East, 

1  Camp.  509.    WiUes,  464. 

2  Term  Rep.  141. 
8  Term  Rep.  507. 

3  East  Rep.  407. 
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Wbeie  a  person  was  anreated,  but  onacoount  erf*  lUness  was  per- 
mitted to  remain  a  few  days  in  fab  own  hou«e^  in  the  custody  of 
the  officer's  follower,  who  was  not  named  in  the  warranty  bnt 
who  kept  the  key  of  the  house  in  his  possession^  and  he  was  then 
removed  to  jail^  where  he  continued  for  the  remainder  of  two 
months,  it  was  held  that  this  was  a  legal  imprisonment,  so  as  to 
oonstitute  an  act  of  bankruptcy  (i).  So  where  the  sheriff  took 
possession  under  ajlerijixciast  and  at  a  late  hour  of  tbe  same  day 
the  defendant  surrendered  in  discharge  of  his  bail,  and  after* 
wards  lay  in  prison  two  months,  and  ther^y  committed  an  act 
of  bankruptcy,  and  by  the  statute  21  Jac.  1.  c.  19.  was  a  bank-* 
rupt  from  the  time  of  his  arrest,  it  was  held  that,  in  an  action  by 
his  assignees  to  recover  tbe  value  of  such  goods,  the  court  would 
notice  the  fraction  of  a  day,  and  therefore,  that  the  sheriff  having 
entered  before  the  bankrupt  had  surrendered  in  dischaige  of  bis 
bail,  the  assignees  were  not  entitled  to  recover  (2).  And  when 
the  execution  and  act  of  bankruptqr  (a  denid  to  a  creditor) 
are  on  the  same  day,  it  is  open  to  inquiry  which  has  the  pri- 
ority(8)«  And  where  the  bankrupt  ky  in  prison  two  months 
on  civil  process,  after  criminal  process  had  been  discfaaigec^ 
and  the  discharge  had  been  delivered  to  his  attorney;  it  was 
held  that  this  Ijring  in  prison  constituted  an  act  of  bankroptey^ 
though  it  did  not  appear  that  the  bankrupt  had  personal  notice 
of  the  discbarge.  (4) 


Escaping  out  of 
praoo* 


If  a  trader,  being  arrested  for  the  sum  of  i^IOO,  or  inore^  of 
just  debt,  do,  after  such  arrest,  escape  out  of  prison,  he  thereby 
commits  an  act  of  bankruptcy.  (5)  Bnt  where  A.,  having  been 
arrested  for  a  debt  in  Kent  on  tlie  Slst  March,  was  on  the  6th 
May  following  brought  up  by  an  habeas  corpusj  in  order  to  be 
turned  over ;  on  the  road  to  the  judge's  chambers,  A.  was  per- 
mitted to  call  at  a  house  in  the  city  of  Londcm,  and  was  carried 
tlience  to  a  judge's  chamber  to  be  bailed,  and  aocordingiy  was 
bailed,  but  instantly  there  surrendered  by  his  bail  in  disdiai^ 
of  themselves,  and  thereupon  committed  to  the  King's  Bendi 
prison,  where  he  lay  above  two  months ;  it  was  adjudged  that 
this  passing  through  another  county  by  the  permission  of  the 


(1)  I  Marsh,  469.  S.C.  6  Taunt. 
106.    4  Camp.  J  64. 

(2)  2  Barn.  &  Aid.  586^ 

(3)  4  Camp.  197. 


(4)  lBrod.&Bing.308.3Moore, 
656.   7Price,  616.  S.C. 

(5)  21Jac.  ].  C.19.  S.2.   Col* 
len,  40. 
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fllieffSr  wa9  not  an  eioape  widiln  the  meanuig  of  Ibe  act,  which  •Act  of  tak. 
requires  that  Ae  escape  must  be  such  as  shews  that  this  tnder 
mesnt  (D  nm  away  and  defeat  his  oredBtors.  ( 1) 

We  hare  next  to  consider  who  may  be  a  petitioning  creditor^  ^•Thep». 
and  in  respect  of  what  debl^  so  as  to  stiike  a  dodut,  and  canse  £tor»'and^iM> 
a  commission  to  issue^and  what  conduct  he  must  observe.    The  |°*7^- 
statute  5th  Oeo»  2.  c.  30.  s.  S8.  requires  that  (he  debt  of  a  single 
creditor,  or  of  two  otr  more  being  partners,  shall  amount  to  jf'lOQi 
that  the  debt  of  two  sepaiBle  creditors  shall  amount  to  ^£"150^  and 
of  three  or  more  to  <9^900«    It  must  be  a  debt  at  law,  and  no 
debt  in  equiQr  wiU  support  a  commission ;  and  if  a  legal  demand 
irnot  from  its  nature  assignable^  the  assignee  thereof,  notwitlw 
standing  his  equitable  claim,  cannot  be  the  petitioning  creditor^ 
as  the  assignee  of  a  bond.  (2) 

There  is  a  remarkable  difference  between  the  remedies  afforded 
by  the  common  law,  and  under  aaxnmission  of  bankn^itqr  fet 
the  payment  of  ddits,  with  respect  to  the  ifime  when  the  remedy 
may  be  adopted.  We  have  seen  that  in  general  no  action  can  be 
commenced  before  the  onsdit  has  expired,  and  the  debt  is  com« 
pletely  due  and  payable;  but  in  the  case  of  bankruplqr,  where 
a  written  security  has  been  taken  for  a  debt^  and  the  contracting 
party  has  committed  an  act  of  bankruptcy,  the  creditor  mi^  in 
general  strike  a  dodket  and  issue  a  commission  befhre  the  seaurity 
is  payable,  provided,  after  deducting  interest  far  the  time  die 
security  has  to  run,  there  is  a  debt  of  j^lOO.  The  7  Geo.  1« 
c  31  •  enabled  persons  who  had  given  credit  on  biUs  of  exchange, 
bonds,  promissory  notes,  or  other  written  securities  not  due  at 
the  time  of  the  park's  becoming  bankrupt,  to  praoe  the  same 
under  a  commission,  deducting  a  rebate  of  interest  at  five  per  . 
cent,  but  the  dd  section  prohibited  any  such  creditor  firom 
issuing  a  commission ;  but  the  5  Oea  2.  c*  SO.  s.  22,  removed 
such  restriction,  and  enables  such  a  creditor  to  issue  a  com* 
mission  (3).  And  it  was  recently  determined  (4)  that  bills  of 
exchange  to  the  precise  amount  c^^lOO,  drawn  and  issued  by  a 
trader  before  an  act  of  bankruptcy,  but  becoming  due  afterwards, 
are  sufficient,  txhen  due^  to  found  a  petition  for  a  commission  of 
bankruptcy  against  him,  provided  at  the  time  the  commii 


(1)  1  Burr.  437.    Cullen,40.  (3)  J  3  East,  213. 

(4)  Id. 


(2)  1  P.  Wins.  783.  (4)  Id.  ibid. 
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TiM  pedtioniflK    WAS  imifld  he  was  creditor  to  the  amoniit  <tf  jf  100«    Where 
who  iMj  be.       Af  hmng  drawn  •  bill  of  exchange  for  jS  148  in  fiiroar  of  B^ 

to  whom  he  was  previously  indebted  to  that  amount^  committed 
an  act  of  bankruptcy  before  the  bill  became  due»  or  had  been 
presented  for  acceptance,  it  was  held  that  such  bill  was  a  good 
petitbning  creditor's  debt,  although  it  appeared  that  it  had  been 
duly  presented  and  paid  by  the  acoeptcH*,  subsequently  to  the 
commission.  (1)  So  a  creditor  of  an  insolvent  trader  may,  after 
his  diM^arge  under  the  55  Geo.  3.  c  102.,  take  out  a  commisskio 
of  bankruptcy  against  him ;  and  his  debt,  although  induded  in 
the  insolvent's  schedule,  will  be  a  sufficient  petitioning  creditor'e 
dtbt  to  support  the  commission  (S).  These  statutes,  however, 
oidy  enable  creditors  upon  written  securities  to  issue  a  commi»> 
sion,  provided,  at  the  time  the  act  of  bankruptqr  was  committed, 
'  he  was  indebted  to  the  amount  of  j£*  100;  and  diey  do  not  enable 
a  creditor  for  goods  sold  on  credit  not  el^Med  to  strike  a  dodet. 
And  therefore  where  (3)  goods  had  been  sold  upon  an  agreement 
to  be  paid  for  by  a  present  bill  payable  at  a  foture  day,  it  was 
held  that  this  demand  did  not  create  a  present  debt  on  whicb  to 
found  a  commission  of  bankruptqr,  and  that  sndi  ezecutoiy  coir- 
tract  could  not  be  considered  as  a  security  within  the  meaning  of 
the  statutes  just  mentioned ;  and  though  the  49th  Gea  3.  c.  ISl* 
s.  9.  enables  them  to  prove  their  demands,  yet  it  does  not  enable 
them  to  issue  a  commission  before  the  credit  has  el^ised.  Where 
a  bond  u  payable  on  demand,  a  demand  must  be  made  to  consti- 
tute agoodpeddoning  creditor's  debt  (4).  Interestaccruing  before 
bankruptcy  on  a  bill  of  exchange,  being  in  the  nature  of  da- 
mages, cannot  be  added  to  principal  to  constitute  a  pedtioning 
creditor's  debt  (4) 

With  respect  to  the  conduct  of  the  peddonfng  creditor  de- 
surous .  of  striking  a  docket,  the  statute  5  Geo.  2.  c  30.  enacts, 
that  .no  commission .  shall  be  awarded  and  issued  out  against 
any  person,  unless  the  creditor  peddoning  for  such  commisnoo 
shall  before  the  same  shall  be  granted  make  an  affidavit  or 
affirmadon  of  the  truth  and  reality  of  such  his  debt,  and  like^ 
wise  give  bond  to  the  chancellor,  and  in  the  penalty  of  jfiSOO 
condidoned  for  proving  Jiis  debt,  as  well  before  the  oonHms- 
simers  as  upon  a  trial  at  law,  in  case  the  due  issuing  forth  of 

(1)  4  Barn..&  Aid.  ^7.  (3)  9  East,  498. 

(2)  2  Barn.  &  Aid.  256.  (4)  2  B.  &  A.  802, 
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the  same  ahidl  be  contested  and  tried,  and  dao  for  pnmi^  the  The  petkkninK 


party  a  bankrupt  at  the  time  of  takbg  out  such  commissioQ.  and  ^?f^^*  ^ 
further  to  proceed  on  such  commission  (1)«  Therefore  it  ap* 
pears  (2)  that  as  an  infant  cannot  give  a  valid  bond,  unless  it  be 
merely  for  the  payment  of  a  debt  for  necessaries,  he  cannot  be 
a  petitioning  creditor ;  and  as  the  statute  imperatively  requites 
the  petitioning  creditor  to  give  the  bond,  it  cannot  be  given  by 
the  solicitor  to  the  commission  issued  by  an  infant*  The  mak- 
ing of  the  aflBldavit  of  the  debt,  and  the  executing  of  this  bond,  is 
called  striking  a  docket,  the  effect  of  which  act  is,  that  the  pe- 
titioning creditor  is  thereby  precluded  from  afterwards  com- 
prominng  with  his  debtor,  without  leave  of  the  chancdlor.  For 
as  has  been  observed  (S),  the  instant  the  docket  is  struck  the 
creditors  at  large  are  interested  in  the  prooeedmg,  and  it  cannot 
be  abandoned  without  their  concurrence.  If  two  dockets  are 
struck  against  the  same  person  at  different  times,  and  commis* 
nons  issue  upon  each,  the  second  commission  will  be  siqMr- 
seded  (4).  And  though  there  is  an  order  that  the  striking  a 
docket  shall  not  prevent  the  issuing  of  a  commisuon  on  the 
petition  of  another  creditor,  unless  the  par^  striking  the  docket 
seal  his  commission  in  four  dq^  exclusive  of  the  day  of  striking 
it^  yet  a  practice  has  prevailed  contrary  to  the  terms  of  this 
order.  (5) 

We  have  fourthly  to  consider  the  commission  itself,  and  the  4.Tbe  com- 
modes of  proceeding  thereon.  The  stet.  13  Eliz.  c.7.  s.2.  ^f^"^^  (O 
enacts,  that  the  lord  chancellor,  or  lord  keeper  of  the  great  sekl 
for  the  time  bein^  upon  every  complaint  made  to  him  in  writing 
against  any  such  person  or  persons,  being  bankrupts  as  is  before 
defined,  shall  have  full  power  and  authority,  by  commission 
under  the  great  seal  of  England,  to  name,  assign,  and  appoint 
such  .wise  and  honest  discreet  persons  (7)  as  to  him  shall  seem 
good,  who^  or  the  most  part  of  them,  by  virtue  of  their  act  and 
of  such  commission,  shall  have  full  power  and  authority  to  take 
by  their  discretions  such  order  and  direction  with  respect  to 
the  present  property  of  the  bankrupt  (8).    The  commission  is 

(1)  See  1  Montague,  390.  (6)  See  1  Mont.  393. 

(2)  3  Ves.  Jun.  554.  (7)  A  creditor  cannot  be  com. 

(3)  1  Ves.  Jun.  ]57.     3  Ves.    missioner.  2  Mad.  292. 

jun.  349.  (8)  Commissioners  not  liable  in 

(4)  6  Ves.  434.  trespsM,     1  Barn.    &    Cres.  163. 

(5)  6  Ves.  429.  2  Dowl.  &  R.  350. 
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ThtcomflBisaoo.  not  issued  out  of  dianoery,  as  somedmes  alledged  in  pkading; 

it  is  quite  independent  of  the  oourt  of  dienceiy;  and  it  was  on 
this  ground  he^d»  that  no  stamp  was  neeesaary  on  a  GommiseioOf 
it  not  beii^  the  process  of  any  court  as  described  in  the  sta- 
tute (l)«  The  granting  of  a  ooomussioa  is  not  diacretioDaryi 
but  claimable  by  the  creditor  as  a  matter  of  right  (2) 

When  the  commission  is  sealed,  one  of  the  messengers  is  em- 
ployed to  summon  1i  private  meeting  of  the  commissioners  to 
open  the  commission;  upon  which,  and  before  the  com- 
missiimers  proceed  to  the  execution  of  any  of  their  power%  the 
Stat.  5  €reo.  fi.  c.  80.  direct^  that  two  or  more  of  them  must 
personally  administer  to  each  other  an  oath  prescribed  by  the 
act,  fidthfttUy  and  impartially  to  execute  the  trust  reposed  in 
them«  When  the  commisaioners  hare  received  proof  of  the 
petitioning  creditor's  debt,  the  tradin^^  and  the  act  of  bank- 
niplqr,  they  declare  and  adjudge  him  a  bankrupt  generally, 
before  the  date  and  suing  forth  6£  the  commianon,  withcmt 
qiecifying  the  time  more  precisely.  Thu  declaration  upon  their 
part  u  merely  discretionary  and  for  caution,  the  statutes  having 
no  where  directed  them  to  make  it,  and  it  is  not  ukimaiiely 
binding  upon  anybody  (3)«  They  are  authorized,  at  the  same 
time,  to  issue  a  warrant  under  their  hands  and  seals,  &r  the 
seizure  of  all  the  bankrupt's  books,  papers,  and  writmgs  in  his 
custody  (NT  possession,  and  for  that  purpose  to  enter,  and  in 
case  of  resistance  to  break  open  the  houses  or  other  places 
belonging  to  the  bankrupt  where  any  such  eflbcts  are  or  are  sus* 
pected  to  be,  but  they  cannot  break  open  any  but  the  bankrupt's 
house.  (4) 

9.  Tiieisnsa-         ^^  hw^  fifthly,  to  consider  the  effect  of  the  assignment  by 
ment  and  its       |]|^  Commissioners  to  the  assignees.    The  statute  5  Geo.  2.  c.  90. 

s.  30.  enables  the  commissioners  immediatdy  to  appoint  a  pro- 
visional assignee,  but  this  is  not  necessaiy  except  to  iptvnsaH  the 


(1)  SCarapb.58.     1  Taunt.  71.  eluded  in  schedule,    if   ignorant 

(2)  1  Ve8.Jun.  157.  1  Vera,  of  »bsnkraptcy.  4  B.  &  A.  256. 
152.  As  to  who  may  sue  oat  a  5  M.  &S.  101.  Commiarion  nuiy 
conunissioD,  19Ves.473.  2Dowl.  be  taken  out  by  executor  before 
&  R.  304.  After  discharge  under  probate.  3  Mad.  241. 
insolvent  act«  creditor  of  insolvent  (3)  Good.  36.  48.  CuUen,  77, 
niay  sue  out  commission  against  78. 

insolvent,  though  his  debt  be  in-  (4)  2  Show.  247. 
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eflfect  of  an  extent  on  behalf  of  tbe  ci'own*  In  genelral  the  oqii»-  The j 
misdioners,  immediately  alter  declaring  the  person  a  bankri^t^  ^  ^ 
appoint  a  time  and  place  for  the  creditors  to  meet  in  order  to 
chuse  assignees,  to  whom,  when  chosen,  the  commissioners  are 
to  assign  the  bankrupt's  estate  and  effects.  The  e&ct  of  the 
assignment  is  to  rest  in  the  assignees^  as  truatees  for  the  creditors, 
every  possible  kind  of  l^;al  property  or  equitable  inCerest, 
whether  in  possession  or  expectancy,  and  all  things  in  action 
which  relate  to  the  re^l  or  personal  property  (1  )•  But  a  right  of 
acdon  for  slander,  or  for  an  assault,  is  not  Tested  in  the  assignees, 
because  these  are  not  the  subject  of  property,  but  are  only 
rights  to  compensation  for  a  mere  personal  injury,  which  in  ils 
own  nature  cannot  pass  to  a  representative.  (2) 

It  would  be  impracticable  here  to  state  all  the  different  points 
which  may  arise  with  respect  to  the  property  whidb  is  vested  in 
the  assignees  by  the  assignment  of  the  commissioners ;  generally 
speaking,  by  the  assignment  all_die  bankrupt's  property,  whether 
abroad  or jtt  home,  passes  (3),  and  his  aftor-acquired  personal 
{property  and  debts  pass  in  the  like  manner  (4)*  There  are  two 
branches  of  that  subject,  however,  of  considerable  practical  im- 
portance, which  it  may  be  useful  shortly  to  consider ;  namely^ 
widi  respect  to  payments  and  delivery  of  property  to  a  creditor 
in  contemplation  of  bankruptcy,  by  way  of  fifandulent  preference, 
as  it  is  usually  termed,  and  also  wi&  respect  to  property  in  pos* 
session  of  bankrupt,  as  reputed  owner. 


All  dispositions  of  pnq>erty  made  in  contemplation  of  bank*  or  fraudulent 
ruptcy,  though  without  deed,  whether  by  a  payment,  or  by  P"**""^- 
delivery  of  a  written  instrument,  as  a  note,  bill  of  exchange,  or 
even  goods,  or  by  suffering  them  to  be  taken  in  execution, 
though  they  are  not  acts  of  bankruptcy  in  themsdves,  yet  if  they 
are  made  voluntarily  to  prefer  a  particular  creditor,  in  contem- 
plation of  an  impendmg  bankruptqr,  and  with  a  view  to  defeat 
the  consequences  of  it,  are  held  to  be  void,  as  frauds  upon  the 
general  spirit  and  pdicy  of  the  bankrupt  laws  (5) ;  and  this, 


( 1 )  As  to  effect  of  the  assignment. 

1  K  &  A.  593.  As  to  liability 
of  assignees  for  interest.  18  Yes. 
245.  Assignee  becoming  bankrupt. 

2  Mad.  470. 

(2)  Sir  W.Jones.  215. 


(3)  4T.R.  182. 

(4)  7  East,  53. 

(5)  What  a  fraudulent  prefer- 
ence. 6  B.  &  A.  5.  2  Dowl.  & 
R.3i0. 
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rht  iwlgBHient,  in  deeUKngqu^ons  on  this  statute  lies  in  asoettaiatng  wlicllieF 
mditt  dFecti.  ^^  bankrupt  is  reputed  owner  or  not  When  this  fact  is  settled, 
maer  it.  the  application  of  the  statute  is  easy;  for  from  the  reputed  oirner^ 
ship  and  false  credit  arises  the  mischief,  and  to  that  nusdliirf 
the  remedy  of  the  statute  applies.  These  questions  ha^e  mudi 
more  of  fact  in  them  than  law  (1) ;  and  it  would  indeed  fiu*  ex- 
ceed the  limits  of  thb  work  to  enter  into  all  the  cases  in  detail 
which  have  been  decided  with  reference  to  this  important  ques- 
tion; it  must. here  suffice  merely  to  point  out  the  most  recent 
coesi  where  the  dear  and  elaborate  judgments  of  the  judges  wiU 
fiilly  disclose  the  law  on  the  subject.  (8) 

Where  a  bankrupt  is  in  the  possession  of  the  goods  of  another 
bond  fide,  with  the  owner's  consent,  at  the  time  of  the  bank- 
ruptcy, for  a  specific  purpose,  beyond  which  he  has  no  right  of 
disposition  or  alteration,  that  is  not  such  a  possession  as  en- 
titles liie  as^piees  to  recover  the  value  of  them  under  the 
statute  (S).  Goods  were  sent  from  London  to  Sunderland  upon 
sale  or  return,  and  a  letter  inclosing  an  invoice,  requested  by 
the  biq^er,  to  return  such  of  them  as  were  not  approved  by  him 
in  as  diort  a  time  as  possible.  The  goods  arrived  9lL  the  shop 
of  the  b^yer  on  the  evening  of  the  13th  November,  and  on 
the  following  day  he  committed  an  act  of  bankruptcy.  In  an 
action  of  trover  brought  by  the  seller  against  the  asngnecs,  to 
recover  these  goods,  it  was  held,  that  they  did  not  pass  to  such 
assignees  under  the  statute  21  Jac.  1.  c.  19.  s.  11.,  as  the  bank- 
rupt should  have  been  allowed  a  reasonable  time  to  have  selected 
such  goods  as  he  was  disposed  to  retain  (4).  So  where  A.  and 
B.  came  to  this  agreement,  that  B.  should  purchase  of  A.  the 
Ijght  gold  coin  which  he  could  send  at  a  stated  pricey  and  that 

A.  should  from  time  to  time  draw  upon  B.  for  the  money  due 
upon  such  salC)  and  that  B.  should  also  from  time  to  time  ac- 
cept other  bills  drawn  by  A.  for  his  own  conveniencei  for  which 

(1)  PerBuUerJ.  inDougL319.  Qoeds  in  possession  of  executor 
9  East,  241.  de  son  tort^  within  meaoiDg  of 

(2)  As  to  what  is  a  reputed  statute,  3  B.  &  A.  135 ;  and  see 
ownership,  see  8  Frice^  256.  2  B.  cases  collected  in  1  Sdw.  N.  P. 
&  A.  193.  2  Brod.&  B.  1 14.  5  M.  207  to  224.  CuUen,  286  to  322. 
&  S.  228.  8  Taunt.  76.   1  Dow.  &  (3)  3  Term  Rep.  316. ;  but  see 

B.  587. 205.    1  Bam.  &  Ves.  308.  the  opinion  of  JLawrence  J.    7 
2  Dow.  &  R.  495.    The  legistry  Term  Rep.  237. 
act    does    not   repeal   effect   of  (4)  1  Moore,  519. 
21  Jac.  1.  c.  19.   8.11.  Id.  ibid. 
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A.  was  tb  remit  yalae.    After  they  had  acted  under  this  con-  The  angnmem, 
tract  for  some  time,  B.  became  bankrupt,  being  under  accept-  ^viJ^propcrty 
aoces  to  a  large  amount ;  and  A.,  not  knowing  of  die  bankruptcy,  passes  under  it. 
sent  a  quanti^  of  light  gold  and  bills,  to  enable  B«  to  discharge 
tbe  acceptances^  which  parcel  was  taken  by  R's  assignees.     It 
was  held,  that  A.»  who  had  since  paid  B/s  acceptances,  might 
reeover  bade  the  gold  and  bills  sent  after  the  bankruptcy,  on 
the  ground  that  they  were  sent  for  the  particular  purpose  of 
paying  these  acceptances,  and  that  as  that  purpose  was  not  an* 
sweredf  the  proper^  in  the  gold,  &c  remained  in  A.,  for  whcmn 
B*  should  be  considered  as  the  factor  or  banker  (!)•     Where 
^A.  and  B.»  co-partners  in  trade^  borrowed  a  check  for  ^200 
from  C,  for.ihe  express  purpose  of  enabling  them  to  liqutdate 
the  balance  of  an  account  with  their  bankers,  but  before  the* 
check  was  presented  they  committed  an  act  of  bankruptcy,  and 
afterwards  returned  the  chedk  to^C,  declining  to  make  any  use 
of  it ;  it  was  decided  that  the  check  did  not  pass  to  the  assignees^: 
so  aa  to  enable  them  to  recover  the  amount  in  trover.  (2) 

A  customer  paying  btUs  not  due  into  his  bankers'  hands  in 
the  country,  who  credited  their  cnstomers  for  the  amount  of 
sQch  bills,  if  approved,  as  cash  (charging  interest),  is  entitled 
to  recoyear  bock  such  billa  in  specie  from  the  bankers  becoming 
bankrupt ;  the  baldRce  of  his  cash  account,  independent  of  such 
bOls,  being  in  his  fiivour  at  the  time  of  his  bankruptcy;  and  if 
pi^meot  be  afterwards  received  upon  such  bills  by  the  as- 
rignees,  they  are  liable  to  refund  it  to  the  customer  in  an  action 
for  money  had  and  received  (S).  If  A.  and  B.  have  a  general  run- 
ning aocounty  coamsdog  of  bills  drawn  by  B.  on  €•  in  favour  of 
A.,  and  of  faiUs  and  other  securities  deposited  by  A*  with  B.,  and 
upon  the  failure  of  B.  and  C^  A.  be  obliged  to  take  up  the 
biHs  received  by  him  from  B»,  whereby  the  balance  of  the  ac- 
counts is  in  fitvour  of  A^  still  he  cannot  maintain  trover  for  the 
biDs  deposited  by  him  with  B.;  unless  they  were  specffi^Iy 
appropriated  to  answer  B.'s  drafts  on  C.  in  favonr  of  A.,  and  de- 
posited for  that  purpose  expressly  (4).  But  in  equity  it  has 
been  held  that  a  bill  lodged  in  a  banker's  hands,  to  be  applied 


(1)  5  Term  Rep,  215.    2  Hen.        (3)  9  East  Rep.  12. 
Bla.  501.  (4)  5  Term  Rsp.  4?4. 

(2)  2Dowl.&R.25. 

VOL,  III.  5  c 
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He  astignmem^  for  a  patticular  purpose,  but  not  so  applied,  is  claimable  on  the 
and  its  effect.,     banker's  becoming  bankrupt.  (1) 

What  property  ^  r     \   / 

panes  under  it. 

A  debt  due  to  a  bankrupt,  as  trustee  for  another,  does  not 
pass  under  the  assignment  of  his  effects  by  his  commissioners  (2); 
therefore  a  bankrupt,  having  previously  assigned  a  chose  in- 
action on  a  valuable  consideration,  may  sue  the  debtor  in  his  own 
name  for  the  benefit  of  the  assignee  (3) :  and  the  action  most 
be  in  the  name  of  the  bankrupt ;  it  will  not  lie  in  the  names  of 
the  assignees  under  the  commission  (4)  •     Where  a  draft  for 
money  was  entrusted  to  a  broker  to  buy  exchequer  bills  for  his 
principal,  and  the  broker  received  the  money  and  misapplied  it^ 
by  purchasing  American  stock  and  bullion,  intending  to  ab- 
scond with  it  and  go  to  America,  and  did  accordingly  abscond> 
but  was  taken  before  he  quitted  England,  and  thereupon  sur- 
rendered to  the  principal  the  securities  for  the  American  stock 
and  bullion,  who  sold  the  whole  and  received  the  proceeds ;  it 
was  held,  that  the  principal  was  entitled  to  withhold  the  pro^ 
ceeds  from  the  assignees  of  the  broker^  who  became  bankrupt 
on  the  day  on  which  he  so  received  and  misapplied  the  nlo- 
ney  (5).     A.  desires  leave  to  place  certain  long  bills  in  B.V 
hands,  and  to  be  allowed  permission  to  draw  without  renewals 
bills  of  shorter  dates,  and  desires  B.  to  calculate  the  sum  to  be 
drawn  for  allowing  commission,  and  the  long  bills  indorsed  by 
A.  arc  enclosed  to  B.  in  the  same  letter ;  B*  answers,  that  agree- 
able to  A.'s  wishes  he  had  discounted  the  bills,  and  then  spe- 
cifies the  amount  to  be  drawn  fon     This  transaction  is  not  an 
exchange  or  sale  of  bills  upon  discount,  but  a  deposit  of  the 
long  bills  on  condition  of  being  allowed  to  draw  shorter  bills; 
and  B.  having  accepted  A/s  bills,  therefore  B.  having  become 
bankrupt,  whereby  A.'s  bills  were  dishonoured,  and  the  long- 
bills  have  remained  in  B.'s  hands  at  the  time  of  bis  bankruptcy ; 
it  was  held  that  A.  might  recover  the  amount  of  them,  as  money 
had  and  received  to  his  use  (6).*    If  A.  deposit  bills  indorsed  in 
blank  with  B.  his  banker,  to  be  received  when  due,  and  carried 
\o  his  account,  and  the  latter  raise  money  upon  them,  by  pledg- 
ing them  with  C,  anpther  banker,  and  afterwards  become  bank- 


(1)  2Mad(lox,    J 92;    and  see  &PuL40. 

18  Ves.  229.  (4)  3  Bos.  &  Piil.  40. 

(2)  1  Term  Rep.  619.  (5)  SMaiil.&Selw.  562. 

(3)  1  Term  Rep.  619.      3  Bos.  (6)  1  East  Rep.  544. 
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mpt^  A.  cannot  maintain  trover  against  C.  for  the  bills  ( 1 ).  A.,  B.^  ^he  anignment, 
C,  and  D.,  were  partners  in  a  banking-house  at  Liverpool,  and  "«*  »^  effects. 
C.  and  D.  also  carried  on  a  separate  mercantile  concern  in  Lon-  p„s^^^|^  (c. 
don ;  J.  S.  having  accepted  bills  payable  at  the  house  of  C.  and 
D.,  employed  A.,  B.,  C«,  and  D.  to  get  them  paid  accordingly, 
and  agreed  to  deposit  with  them  good  bills  indorsed  by  him  for 
the  purpose  of  enabling  them  so  to  do ;  A.,  B.,  C,  and  D.  debited 
J*  S.  in  account  for  his  acceptances,  and  credited  him  for  all 
the  bills  he  deposited ;  some  of  the  bills  so  deposited  by  J.  S. 
were  remitted  by  A.,  B.,  C,  and  D.  to  C*  and  D.  upon  the  ge- 
neral account  between  the  two  houses;  and  before  any  of  the 
acceptances  of  J.  S.  became  due,  both  houses  failed,  and  J.  S. 
was  obliged  to  pay  all  his  own  acceptances.  It  was  held,  that 
the  assignees  of  C.  and  D.  were  entitled  to  retain  against  J.  S. 
the  bills  remitted  to  them  by  A.,  B*,  C,  and  D. ;  and  it  was  also 
held  that  it  made  no  difference  that  one  of  the  bills  remitted  did 
not  arrive  in  London  until  after  the  bankruptcy  of  C.  and  D., 
though  sent  by  A.,  B.,  C,  and  D.  before  the  event  (2)-  A  person 
having  three  bills  of  exchange,  applied  to  a  country  banker, 
with  whom  he  had  no  previous  dealings,  to  give  for  them  a  bill 
on  London  of  jthe  same  amount,  and  the  bill  given  by  the  banker 
was  afterwards  dishonoured ;  it  was  held  that  this  was  a  com* 
plete  exchange  of  securities,  and  that  trover  would  not  lie  for 
the  three  bills  of  exchange;  and  it  was  also  held,  that  if  the 
exchange  had  been  complete,  still  that  the  banker  having  be- 
come a  bankrupt,  and  the  three  bills  having  come  to  the  pos- 
session of  his  assignees,  must  be  considered  as  goods  and  chattels 
in  the  order  and  disposition  of  the  bankrupt  at  the  time  of  his 
bankruptcy  within  the  statute  of  James  (3),  If  money  received 
by  an  overseer  of  the  poor  be  kept  apart  from  his  general  pro- 
perty, his  assignees  under  a  commission  of  bankruptcy  cannot 
claim  it.  (4) 

We  have  now  to  consider  what  debts  are  proveable,  and  the  of  the  proof  of 
mode  of  proof.     The  law  upon  this  subject  has  at  different  times  ^^^^  "°^" 

_  "^  ^  •'  commission. 

undergone  great  changes  and  improvement ;  it  should  seem  to 
be  desirable,  on  the  one  hand,  that  all  persons  who  have  any 
demand  or  right  of  action  whatever  against  a  bankrupt  should 
be  afforded  the  means  of  obtaining  their  proportion  ofsatisfac- 


(1)  1  Bos.  &  Pul.  649.  (^)  2  Barn.  &  Aid.  327. 

(2)  I  Bos.  &  Pul.  539.  (4)  1  Term  Rep.  370. 
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Pooof  of  debet.  lioQ  out  ofthe  estate  of  the  bankrupt,  without  being  compeOed 
to  resort  after  the  bankruptcy  to  the  bankrupt  himself,  who 
being  stripped  of  his  prc^rty,  must  in  general  be  unable  to  , 
satisfy  their  demand ;  and,  on  the  other  hand,  it  seons  bat  equit- 
able that  the  bankrupt  who  is  deprived  of  all  his  propartj  fer 
the  general  benefit  of  his  creditors,  and  has  duly  confimned  and 
obtained  his  certificate,  should  be  relieved  from  ail  further 
liability,  and  not  be  liable  to  be  sued  upon  ^y  engagement 
which  he  contracted  anterior  to  his  bankruptcy ;  if  be  were 
totally  released  from  future  liability,  he  would  be  more  likely  to 
exert  himself  in  the  acquisition  of  future  property,  and  thus 
become  a  useful  member  of  society,  than  when  he  cootinnta 
liable  to  satisfy  out  of  such  future  earnings  pre-existing  demands. 
But  our  bankrupt  laws  do  not  thus  afibrd  a  complete  absolution 
from  all  previous  demands.  They  are  in  this  respect  defective ; 
but  by  the  late  statutes  introduced  by  Sir  Samuel  Romilly,  our 
municipal  code  has  been  greatly  improved. 

Previous  to  the  statute  7  Geo.  1.  c.31.  no  debt  could  be 
proved  unless  it  were  due  at  the  time  of  the  act  of  bankruptcy ; 
but  by  that  statute  it  is  provided  that  creditors  should  be 
allowed  to  prove  their  bills,  bonds,  notes,  or  other  securities, 
promises  or  agreements  for  the  same,  in  like  manner  as  if  they 
were  payable  presently,  and  not  at  a  future  day,  and  the  statute 
authorizes  them  to  receive  a  dividend,  deducting  interest,  and 
directs  that  the  bankrupt  obtaining  his  certificate  shall  be  dis- 
charged from  future  liability  to  pay  such  debts ;  but  this  statute 
is  confined  to  written  securities ;  and  therefore  it  has  been  held  (1 ) 
that  school-money  for  the  education,  &c«  of  the  defendant's  son, 
payable  half-yearly,  is  not  a  debt  due  till  the  end  of  the  half- 
year,  so  as  to  be  proveable  under  a  commission  of  bankruptcy 
against  the  parent,  who  became  bankrupt  a  few  days  before  the 
end  of  the  half-year,  though  be  had  just  before  his  bankruptcy 
taken  his  son  home  for  the  holidays,  the  contract  not  being 
thereby  put  an  end  to,  and  consequently,  the  bankrupts  cer* 
tificate  under  the  statute  5  Geo.  2.  c.  SO.  is  no  bar  to  an  action 
against  him  for  the  half-year's  education,  &c.  To  remedy  this 
defect,  it  was  enacted  by  the  49  Geo.  3.  c.  121.  s.  9.,  that  every 
person  who  has  given  credit  to  any  person  who  shall  become 
bankrupt  upon  good  consideration,  which  shall  not  be  due  at 
the  time  of  the  bankruptcy,  shall  be  allowed  to  prove  such  their 

(1)  4  East,  438.     9  East,  498. 
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debts,  dedacdDg  a  rebate  of  interest  for  what  they  shall  so  receive  Ptoof  of  debt» 
at  the  rate  oi  £B  per  cent,  in  England  and  ^6  in  Ireland,  to 
be  computed  from  the  actual  time  of  payment  to  the  time  when 
they  would  have  actually  become  payable  according  to  the  termr 
of  the  contract ;  and  this  statute  also  provides,  in  section  17,  that 
annuity  creditors  shall  prove  under  the  commission,  and  that 
the  bankrupt  shall  be  discharged.  If  a  demand  be  payable  at 
all  events,  though  at  a  future  day,  it  may  be  proved  under  a 
oommission  of  bankrupt  against  the  debtor,  or  set  off  against  an 
action  brought  by  his  assignees  (1).  A  cognovit  given  in  an 
action  for  a  debt,  interest,  and  costs,  incurred  after  a  secret  act 
€»f  bankruptcy,  is  discharged  by  bankruptcy  and  certificate  (2). 
A  defendant,  against  wh6m,  in  an  action  for  damages  on  a  tort, 
A  verdict  has  been  taken,  subject  to  the  award  of  an  arbitrator, 
was  held  to  be  discharged  from  the  debt  by  his  certificate 
obtained  before  the  entering  up  of  judgment,  where  he  bad 
become  bankrupt  between  the  verdict  and  the  making  of  the 
award;  and  that  execution  could  not  be  sued  out  on  the  judg- 
ment, because  the  plaintiff  might  have  proved  the  damages  reco- 
vered under  the  commission  by  the  production  of  the  record* 
Nor  can  he  support  such  execution  for  costs.  (3) 

The  2d  secUcm  of  the  46  Oeo.  3.  c.  185.  enacts,  that  every 
person  with  whom  the  bankrupt  has  hon&fide  contracted  a  debt 
after  a  secret  act  of  bankruptcy,  but  before  the  date  of  the  com* 
mission,  shall  prove  under  the  commission.  This  enactment  does 
not  restrain  a  creditor  firom  proving,  under  a  commission  of 
bankrupt,  a  debt  contracted  before  the  act  of  bankruptcy  on 
which  die  commission  issued,  but  after  notice  of  a  prior  act  of 
bankruptcy.  (4) 

The  demand  to  be  proved  must  be  a  legal  debt  at  the  time  of 
the  bankruptcy.  Therefore,  covenants  for  the  performance  of 
acts,  otherwise  than  for  the  payment  of  money  and  demands  for 
unliquidated  damages,  as  for  non-delivering  goods  according  to 
agreement  which  had  been  paid  for,  for  the  conversion  of  personal 
property,  these  not  being  in  the  nature  of  debts,  are  not  prove- 
able  under  the  commission,  and  the  bankrupt  continues  liable  to 
an  action  for  such  damages,   notwithstanding   his  certificate. 

(1)  3  Terra  Rep.  435.  (3)  7  Price,  209. 

(2)  1  Chitty's  Rep.  16.  (4)  2  Maul.  &  Selw.  479. 

3  c3 
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PRjofof  debti.     If  the  damages  be  oontingent  and  unoertauif  as  in  cases  of 

tort,  they  cannot  be  proved  under  a  commission  (1).    If  A. 
lend  stock  to  B.  to  be  replaced  as  stocky  without  naming  any 
particular  day»  and  B.  become  a  bankrupt  before  any  request 
by  A.  to  f'eplace  the  stock,  A.  cannot  come  in  under  B/s  com- 
mission, A/s  demand  in  this  case  restmg  merely  in  damages  (2). 
Bankruptcy  is  no  bar  to  an  action   of   trover,    though  the 
conversion  happened  before  the  bankruptcy,  and  though  the 
cause  of  action  were  of  such  a  nature^  that  the  plaintiff  nught 
have  waived  the  tort,  and  proved  his  demand  as  a  debt  under 
the  commission  (3).     If  A.  give  a  warrant  of  attorney  to  B. 
to  confess  a  judgment  immediately,  with  a  defeazanoe   that 
judgment  shall  not  be  entered  up  until  a  subsequent  day  on  a 
contingency,  and  A.  become  bankrupt  before  that  day,  though 
B«  afterwards  enter  up  judgment  on  the  happening  of  the  con- 
tingency, he  cannot  prove  this  debt  under  A's  commission  (4]« 
A  cognovit  is  not  discharged  by  bankruptcy  and  certificate,  it 
being  only  an  acknowledgmentof  the  amount  of  the  damages  (5)« 
A  covenant  in  an  indenture  made  between  A.  and  B.  (assigning 
to  A.  ^£'4,850  payable  under  articles  of  agreement  by  J.  S.  to  B« 
by  instalments),  that  in  case  the  said  sum  or  any  iflstalmeats 
thereof  should  not  be  paid  to  A.  at  the  times  and  in  the  manner 
provided  for  by  the  articles,  B.  would  upon  demand  pay  to  A. 
the  said  sum,  or  so  much  thereof  as  should  not  be  paid  at  the 
time,  was  held  not  to  be  discharged  by  the  bankruptcy  of  B* 
as  to  any  instalments  accruing  due  after  the  bankrupt<7,  this 
not  being  a  matter  proveable  under  the  commission  either  by 
8.  9.  or  s.  17.  of  49  Geo.  S.  c.  121.  (6)      The  obligee  in  a 
bastardy  bond,  after  the  bond  had  been  forfeited,  became  bank-* 
rupt,  and  obtained  his  certificate.    It  was  held  that  the  parish 
officers  were  not  thereby  precluded  from  recovering  upon  the 
bond  fiirther  expences   incurred  subsequently    to    the  bank- 
ruptcy (7)*     A  specific  sum  of  money  received  by  an  overseer  of 
the  poor  is  not  such  a  debt  as  can  be  proved  under  a  commis- 
sion of  bankrupt  against  him,  before  his  accounts  are  delivered 
in  (8).     A  right  of  action  on  a  breach  of  covenant  not  secured 


(1)  6  Term  Rep.  696.    1  H.  B.         (4)  8  Term  Rep.  386.    4  Term 
29.  Rep.  570.    3  Term  Rep.  539. 

(2)  4  Term  Rep.  570.  over-        (5)  2  Taunt.  68. 
ruling  3  T.  R.  539.  (6)  5  Maul.  &  Selw.  21. 

(3)  6  Term  Rep.  695.  (7)  1  Barn.  &  Aid.  491. 

(8)  1  Term  Rep.  369. 
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by  a  penahy^  and  where  the  damages  to  be  recovered  are  un-  Proof  of  debts. 
certain^  is  not  barred  by  the  certificate  of  the  defendant^  who 
Jiecame  a  bankrupt  afler  the  covenant  was  broken  (I).  Although 
a  verdict  for  damages  be  obtained  before  an  act  of  bankruptcy 
committed  by  the  defendant,  if  final  judgment  be  not  signed  until 
afterwards,  thedebt cannot  be  proved  (2).  A  bond  was  conditioned 
ibr  the  payment  of  a  sum  of  money  to  executors  of  the  obligor,  and 
of  the  interest  during  his  life,  payable  on  certain  days,  or  within 
twenty  days  after  demand ;  the  obligee  became  bankrupt,  and 
interest  was  then  due^  but  no  demand  had  been  made ;  it  was 
faeid,  there  having  been  no  forfeiture,  that  the  bond  did  not  con- 
stitute a  debt  proveable  under  the  commbsion,  and  held 
secondly,  that  it  was  not  proveable  as  an  annuity  bond  within 
the  meaning  of  49  Geo.  3.  c.  121.  s.  17*  (3)  A  debt  due  on  a 
judgment  signed  in  an  action  for  damages  after  an  act  of  bank- 
ruptcy commit!^  by  the  defendant,  and  a  commission  issued 
thereon,  is  not  discharged  by  the  certificate,  though  the  verdict 
was  obtained  before  the  bankruptcy  (4).  A  bond  and  warrant 
of  attorney  to  confess  a  judgment,  given  by  a  bankrupt  after  his 
bankruptcy  in  order  to  obtain  hb  liberty,  is  not  barred  by 
his  certificate,  although  the  original  debt  were  contracted 
before.  (5) 

By  the  49  Geo.  S.  c.  121.  8.19.  it  is  enacted,  that  in,  all 
cases  in  which  a  commission  of  bankrupt  shall  be  sued  forth 
against  any  person  afler  the  passing  of  this  act,  and  such  person 
shall  be  entitled  to  any  lease  or  agreement  for  a  lease,  and  the 
assignees  shall  accept  the  same,  and  the  benefit  therefrom,  as 
part  of  the  bankrupt's  estate  and  efiects,  the  bankrupt  shall  not 
be  or  be  deemed  to  be  liable  to  pay  the  rent  accruing  due  after 
such  acceptance  of  the  same  as  aforesaid ;  and  after  such  accept- 
ance, the  bankrupt  shall  not  be  liable  to  be  in  any  manner  su^d 
in  respect  or  by  reason  of  any  subsequent  non-observance  or 
non-performance  of  the  conditions,  covenants,  or  agreements 
therein  contwied ;  provided  that  in  all  such  cases  as  aforesaid, 
it  shall  be  lawful  for  the  lessor  or  person  agreeing  to  make  such 
lease,  hb  heirs,  executors,  administrators,  or  assigns,  if  the 
assignees  shall  decline,  upon  their  being  required  so  to  do,  to  de- 


(1)  6  Term  Rep.  489.  (3)  2  Bam.  &  Aid.  802. 

(2)  14  East  Rep.  197.    2  Maul.         (4)  2  Maul  &  Sehv.  70. 
&  Sclw.  70.  (5)  1  Term  Rep.  7 1 5. 
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Proof  of  debci;    mine  whether  they  will  or  will  not  «o  aooept  soch  lease  or  agsee- 

ment  for  a  leasee  to  apply  by  petition  to  the  lord  chancellor^  hud 
keeper,  or  lords  oommissionav  of  the  great  seal,  pnipog  that 
thqr  may  either  so  accept  the  same,  or  deliver  op  the  lAae  or 
agreement  for  the  lease,  and  the  possession  of  the  premists 
demised  or  intended  to  be  demised,  who  shall  tbeceopoo  make 
snch  order  as  in  all  the  circmnstances  of  the  esse  sh^dl  seeaii 
meet  and  Just,  and  which  shall  be  binding  on  all  parlies. 

Under  this  section  the  general  assignment  does  i¥)t  absohrtely 
▼est  the  term  in  the  assignees,  and  they  are  not  bound  to  aooept 
the  term  (1);  but  they  should  make  their  dectioo  pcomptlyf 
and  having  cmce  made  it  they  must  abide  by  that  dedmas* 
Various  decisions  have  taken  place  as  to  what  shall  amount  to 
an  acceptance  of  the  lease  by  the  assignees.    The  act  of  putting 
up  the  bankrupt's  interest  in  the  lease  to  sale  is  not  of  itadf 
sufficient  to  make  the  nssignocs  liable  (2):   But  the  acceptance  of 
rent,  &c.  does  (S).     And  any  iiitermeddling  with  and  aiwuming 
the  management  of  a  fiirm  will  render  them  liable  (4);  The  enter- 
ing upon,  and  taking  possession  of  the  bankrupt's  leasehold  pre- 
mises, although  the  bankrupt's  effects  are  upon  those  premises,  and 
the  assignees  deliver  up  the  keys  immediately  after  the  efiects  are 
sold,  is  sufficient  to  make  them  liable  on  the  covenants  in  the 
lease  (5).     Assignees  selling  the  bankrupt's  reversionary  interest 
of  premises,  of  which  he  has   also  a  lease^  amounts   to  an 
acceptance  (6).     And  if  assignees  refuse  to  give  up  possession  of 
premises,  this  will  be  proof  of  acceptance.  (7)    This  section  does 
not  apply  to  collateral   securities  <Nr  to  an  assignee^  but  is 
confined  to  the  case  of  a  lessee,  and  where  the  plaintiff  or  lessee 
assigned  his  term  to  the  defendant,  who  thereupon  gave  to  the 
plamtiff  a  bond  to  indemnify  him  against  the  rent  and  covenants 
in  the  lease,  the  bond  was  forfeited,  the  defendant  afterwards 
became  bankrupt,  and  the  assignee  aco^pHed  the  lease  '$  it  was 
.   held  that  the  plaintiff  could  recover  on  the  bond,  as  he  had  not 
actually  made  any  payment  before  the  bankruptcy,  and  was 
thereftnre  unable  to  prove  under  the  commission,  and  as  the 
court  considered  the  stat  49  6.  3.  c.  121.  s.  19.  not  to  apply 

(1)  I  Barn  &  Aid.  593.  Peake»  (4)  7  Taunt.  206. 
238«     1  Esp.  223.     7  East,  335.  (5)  J  B.  &  A.  303. 
aCampb.  340.  (6)  2  Stark.  309. 

(2)  7  East,  335.  (7)  2  Stark.  535. 

(3)  1  B.  &  A.  593. 
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to  collateral  securities,  (ht  to  aa  asdignee,  but  to  be  oonfiaed  to  P^^^  of  Mr. 
die  case  of  a  lessee  (1).    The  landlord  may  file  a  bill  to  compel 
the  assignees  to  accept  or  not.  (2) 

Another  dass  of  cases  is  provided  for  by  the  last-mentioaed 
act  Before  this  statute,  a  surety  who  had  been  compelled  to 
pay  the  debt  of  his  principal,  the  bankrupt  after  die  act  of  bank- 
ruptcy could  not  prove  his  demand  unless  he  had  taken  a  cvoss 
bill  of  exchange^  promissory  note^  or  bond  of  indemnity,  so  as 
to  constitute  a  counter  security,  proveable  under  the  statute 
7  Geo.  1.  c.  31.  (3);  but  by  section  8.  of  the  49  Geo.  3.  c.  12h 
it  is  enacted,  that  where  at  the  time  of  issuing  the  com- 
mission, any  person  shall  be  surety  for  or  be  liable  for  any  debt 
of  the  bankrupt,  it  shall  be  lawful  for  such  surety  to  prove  his 
demand  under  the  commission,  though  he  has  not  been  com- 
pelled to  pay  the  debt  till  after  the  issuing  of  the  commission,  and 
the  certificate  shall  be  bar  to  any  future  action  against  tbo  bank- 
rupt.'' By  this  enactment  the  certificate  is  no  bar,  not  only 
to  way  action  at  the  suit  of  the  surety  for  tho  rocovery  of 
money  paid  in  disdiarge  of  the  original  debt,  but  to  any  action 
for  the  consequential  damage  accruing  from  the  nonpayment  by 
the  bankrupt  of  such  debt  when  due.  Therefore,  where  the 
acceptor  of  an  accommodation  bill  brought  an  action  against 
the  drawer,  after  he  had  become  bankrupt  and  obtained  his 
certificate,  for  not  providing  him  with  funds,  whereby  he  had 
incurred  die  costs  of  an  acticHi,  and  been  obliged  to  fcell  an  estate 
in  order  to  raise  money  to  pay  the  bills,  it  was  held  that  the 
certificate  was  a  good  bar  to  the  action  (4) ;  but  the  debt  must 
exist  at  the  time  of  issuing  the  commission,  and  be  of  such  a 
nature  as  debitum  in  prasenii  soloendum  in/uturo,  and  must  not 
entirely  sound  in  damages.  A  surety  in  an  annuity  deed,  who 
is  compelled  by  the  annuity  creditor,  after  the  bankruptcy  and 
allowance  of  the  certificate  of  the  principal,  to  pay  several  sums 
for  arrears  due  after  the  issuiAgW  the  commission,  is  not  within 
Stat.  49  Geo.  3.  c.  121.  s.  8.,  and  therefore  may  have  an  action 
against  the  principal  for  such  sums,  and  hold  him  to  bail  (5) . 

(1)  8. Taunt. 315.  (4)  3  B.  &  A.  13.    2  Moore, 

(2)  1  Rose  Rep.  445.  1  Maddoi,    602.    8  Taunt.  550.  S.  C. 

76.  ^  (5)  4  Maul.  &  Selw.  332. ;  and 

(3)  The  cases  upon  this  subject    see  the  same  point  in  3  Barn.  & 
are  very  clearly  stated  in  Mr.  Cul-    Aid.  186. 

lea's  Bankrupt  Law,  in  1 26  to  138. 
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Ptaof  oT  debti.  .  Where  the  phiintiff  before  the  bankroptcy  of  defendant  was  his 
.surety  for  the  performance  of  articles  of  agreement^  by  which  an 
annual  rent  was  to  be  paid  by  the  .defendant,  and  after  the  bank- 
ruptcy rent  became  due  by  the  defendant,  which  the  plaintiff 
paid,  as  well  as  the  costs  of  an  action  against  the  plaintiff  as 
surety,  it  was  held  that  the  plaintiff  was  not  a  surety  for  or  liable 
to  a  debt  due  at  the  time  of  issuing  the  commission^  apd  that  he 
was  not  therefore  within  this  enactment  (1).    Before  this  act  a 
'  surety  who  did  not  pay  the  debt  of  the  principal  till  after  his  bank- 
ruptcy, though  called  upon  and  liable  to  pay  it  before^  might 
hold  the  principal  to  bail,  notwithstanding  hb  certificate^  for  as 
the  debt  did  not  arise  till  the  money  was  paid,  it  could  not  be 
proved  under  the  commission  (2).     Bail  are  not  to  be  consi- 
dered as  sureties  for  or  as  liable  for  the  debt  of  a  bankrupt  within 
the  meaning  of  this  statute.  (3) 

Before  the  statute  49  Geo.  8.  c  121.  s.  14.,  if  a  creditor  paid 
a  debt  under  a  commission,  it  was  not  considered  a  conclusive 
election  to  take  under  a  commission;  and  if  such  creditor  had 
arrested  the  defendant,  the  courts  of  common  law  would  not 
interfere.  (4) 

The  statute  49  Geo.  S.  c.  121*  s.  14.,  which  enacts  that 
creditors  proceeding  under  the  commission  shall  be  deemed  to 
have  made  their  election  not  to  sue,  does  not  extend  to  pre- 
vent a  creditor  who  proves  a  joint  debt  under  a  commission 
against  one  partner  from  suing  the  others  (5).  It  seems  that 
the  proving  a  debt  under  a  commission  is  an  election  by  the 
creditor  within  the  statute  49  Geo.  3.  c.  121.  s.  14«,  which 
deprives  htm  of  his  remedy  by  action  against  tlie  bankrupt  in 
the  cases  excepted  in  statute  5  Geo.  2.  c.  30.  s.  9.  (6)  The 
drawer  of  a  bill  of  exchange,  who  has  paid  the  amount  to  the 
holder  after  a  commission  of  bankruptcy  issued  against  the 
acceptor,  may  sue  the  acceptor  before  he  has  obtained  his 
certificate,  and  arrest  him  upon  the  bill,  notwithstanding 
the  holder  has  proved  the  bill  under  the  commission  (7).  If  a 
creditor    has  both  proved    his  debt   under   a  commission  of 

(1)  8  Taunt.  584.  Rep.  3G4. 

(2)  1  Term  Rep.  599.  (5)  4  Taunt.  326.      16  East 

(3)  2  Marsh.  1 92.  S.C.  6  Taunt.    Rep.  252. 

329.  (6)  3  Maul.  &  Selw.  78. 

(4)  1  Bos.  &  Pul.  424.  8  Term.         (7)  Id.  91. 
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bankrupt,  and  commenced  an  action  against  the  bankrupt  before  Proof  of  debts. 
the  passing  of  the  statute  49  Geo.  3.  c.  121.  s.  14.,  that  act 
does  not  compel  him  to  relinquish  his  action  ( I ).  Where  the 
plaintiff  in  an  action  against  a  bankrupt  makes  his  election  to 
proceed  under  the  commission^  the  defendant  is  entitled  to  have 
some  entry  or  suggestion  recording  the  election  put  on  the  re- 
cord (2).  Two  parcels  of  goods  were  sold  at  different  times,  and 
paid  for  by  bills ;  the  vendee  afterwards  becoming  bankrupt,  the 
vendors  proved  under  the  commission  /or  the  amount  of  the  ' 

first  parcel,  they  then  holding  the  bill  given  in  payment  for  the 
same ;  the  bill  for  the  other  parcel  having  been  negotiated  by 
them  prior  to  the  bankruptcy,  and  being  then  outstanding, 
was  afterwards  dishonoured :  it  was  held  that  the  vendors 
were  not  precluded  by  the  statute  49  Geo.  3.  c.  121.  s«  14.  firom 
suing  the  bankrupt  for  the  amount  of  the  last  parcel  of  goods  (3). 
A  person  to  whom  several  debts  were  due  from  a  bankrupt,  arising 
out  of  separate  sales  of  goods,  proved  some  of  the  debts  under 
the  commission;  another  person,  who  was  suggested  to  be  a 
trustee  for  him,  sued  at  law  upon  a  note  which  the  bankrupt 
liad  given  for  other  part  of  the  goods  sold :  the  court  of  com- 
mon pleas  refused  to  interfere  in  a  summary  way  to  stay  proceed- 
ings on  the  bail  bond  in  this  action*  (4) 

No  unnecessary  delay  should  take  place  in  making  the  proof;  6.  The  time  and 
and  in  some  cases,  if  the  proof  be  delayed  till  afi^r  a  dividend  !^^mal^^ 
Ims  been  declared,  though  not  received,  it  will  prevent  the  claim.  (5) 
liolder  from  proving  the  Whole  amount  of  his  bill  under  a  com- 
mission against  another  person  (6)«     Formerly,  creditors  were 
allowed  to  come  in  and  prove  their  debts  at  any  time  within  four 
months,  and  until  distribution  made,  but  they  were  not  admitted 
after  distribution  actually  made  of  any  part  of  the  estate;    but 
now,  except  in  case  of  gross  laches,  creditors  are  allowed   to 
come  in  at  any  time  while  any  thing  remains  to  be  divided  (7). 
Apd  in  re  Wheeler  (8)  it  was  decided,  that  a  creditor  coming  in 
to  prove  his  debt  after  a  dividend  made  (provided  the  delay 
was  not  fraudulent,  but  owing  to  accident  or  unavoidable  circum- 
stances) should  be  put  on  a  footing  with  the  other  creditors. 


(1)  2  Taunt.  181.  246.  (5)  Cbittvon  BiUt,  465. 

(2)  6  Taunt.  549.  (6)  6  Ves.  645. 

(3)  1  Barn.  &  Aid.  121.  (7)  I  Atk.  111.  208.  79. 

(4)  5  Taunt.  174.  (8)  1  Sch.  &  Lef.  242. 
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Tna^mAmoAm  before  any  fiurtfaer  dividend  was  made.  AcrecBtor  who  has 
Gf  making  proof,  q^i^qioj  ^  prove  before,  a  mefidng  to  declare  a  second  divi- 
dend is»  io  strictness^  only  entitled  to  be  paid  futnre  difidendi^ 
pari  passu,  with  the  other  creditors(l) ;  but  it  is  the  pracdoe  to 
permit  such  creditors  to  be  paid  former  dividends  rateably  with 
those  who  have  been  paidt  and  then  to  direct  a  general  distri- 
bution of  the  residue  (2).  Wha!«  a  creditor  has  a  reasonable 
canse  for  not  having  proved  in  tiaie  io  receive  a  first  dividend, 
he  is  upon  proving  entitled  first  to  be  placed  on  an  eqnali^ 
widi  the  other  creditors  who  received  a  first  dividend,  bat  not 
so  as  to  disturb  a  former  dividend^  and  then  to  receive  the  fiUare 
dividends  rateid^y  with  the  other  creditors  (8).  Hie  mode 
of  being  admitted  to  repeive  in  respect  to  former  dividends  is, 
by  making  an  affidavit  of  the  cause  of  delay>  and  by  petition  to 
the  chancellor,  upon  which  an  order  may  be  obtainedj  and  the 
assignees  should  not  pay  without  it  (4}«  If  a  surety  pay  the 
debt  of  his  principal  after  a  commission  against  him,  be  may 
at  any  time  prove  under  the  commission,  not  disturbing,  the 
former  dividends,  and  receive  a  dividend  or  dividends  propor- 
tionably  with  the  other  creditors.  (6) 

Where  a  party  may  not  be  able  to  swear  to  the  precise 
amount  of  his  debt,  secured  by  a  bill  or  note,  it  is  adviseable  for 
him  to  make  a  claim,  as  a  means  of  securing  a  dividend  when 
his  proof  is  afterwards  established,  without  the  necessity  of  ap- 
plying to  the  chancellor ;  and  when  a  proper  claim  has  been 
made,  the  dividend  must  be  apportioned  for  it^  and  be  withheld 
until  the  validity  of  the  claim  has  been  ascertained.  (6) 

The  debt  must  in  general  be  proved  by  the  person  in  whom 
the  Ugal  right  to  the  debt  is  vested ;  when  a  bond  has  been  as- 
signed, it  must  be  proved  by  the  assignee,  and  the  assignor  must 
join  in  the  deposition  (7)«  The  debt  must  be  proved  at  a  pubUc 
meeting  of  the  commissioners :  the  usual  proof  is,  the  oath  of  the 
creditor ;  but  the  commissioners  may  examine,  by  any  other 
means  they  may  think  fit,  any  person,  for  the  discovery  of  the 
truth  and  certainty  of  the  several  debts  due  to.  every  creditor 

(1)  2  Bro..50.  1  Atk-.  208.  (5)  Cbitty  on  BUls,  453,  454. 
2  Ch.  Ca.  153*  49  Geo.  3.  c.  121.  s.  8. 

(2)  Cooke,  521.    1  Mont.  556.         (6)  Cooke,  255.    1  Moot.  459. 

(3)  2  Bro.  50,     2  Atk.  208.  553. 

(4)  1  Mont.  556.         ^  (7)  Cooke,  B.  L.  145. 
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who  seeks  relief  under  the  commission ;  add  it  has  been  held,  Time  and  mode 
that  the  commissioners  ar^  not  bomid  to  believe  the  oath  oFthe  of  n»king  proof. 
creditor,  but  may  admit  his  demand  as  a  claim,  or  may  totally 
reject  it,  according  to  the  weight  which  they  give  to  the  oath.  (1) 

We  have  lastly  to  consider  the  Conduct  of  the  bankrupt,  his  7.  Duties  of 
certificate,  and  its  effect.  The  5  Geo.  2.  c.  SO.,  and  other  ^^l** 
statutes,  point  out  his  duty,  and  the  consequence  of  his  non- 
observance.  He  will  be  guilty  of  felony  without  benefit  of 
clergy,  if  he  do  not  within  forty-two  days  after  notice  of  the 
commission,  and  of  the  time  and  place  of  the  meeting  of  the  com- 
missioners, surrender  himself  to  them,  and  conform  to  the 
several  statutes  concerning  bankrupts,  and  make  full  disclosure 
upon  his  examination  of  all  his  effects,  real  and  personal,  and  of 
all  dispositions  of  his  property,  and  deliver  up  to  the  commis- 
sioners all  his  goods,  books,  papers,  and  property,  except  the 
necessary  wearing  apparel  of  himself,  his  wife  and  children,  or 
if  he  embezzle  or  conceal  any  property  to  the  value  of  i^'SO.  It 
appears  from  Perrot^s  case  (2),  that  if  the  bankrupt  has  not  made 
a  disclosure  of  his  property  to  the  satisfaction  of  the  commis- 
sioners, they  may  commit  him  to  prison  until  he  has  made  such 
disclosure.  A  bankrupt  who  persists  in  refusing  to  make  a  due 
disclosure  may  in  effect  be  imprisoned  for  life.  But  in  a  late 
case  it  has  been  held  (8),  that  a  bankrupt  who  has  surrendered 
to  his  commission  is  not  guilty  of  felony  within  the  5  Geo.  2. 
c  SO.  s.  1.,  though  he  refuse  to  answer  questions  concerning  his 
property ;  but  the  bankrupt  is  bound  to  render  to  the  commis- 
sioners an  account  in  writing  of  his  estates  and  effects,  if  required 
to  do  so  (4).  Where  a  bankrupt,  on  the  day  appointed  by  the 
commissioners  for  his  last  examination  before  them,  promised  to 
produce  a  balance  sheet  if  further  time  were  allowed  him,  and 
several  ad'ournments  took  place  during  a  period  of  ten  months, 
at  whidi  adjournments  he  represented  an  account  in  writing  to 
be  necessary  in  order  to  make  the  discovery  required  of  his 
estate  and  effects,  and  promised  from  time  to  time  to  produce  the 
balance  sheet;  on  his  not  finding  it  1^  the  last  adjournment,  and 
assigning  no  sufficient  reason  for  not  doing  so,  the  comnussioners 
are  justified  in  committing  him  (5).     So  if  upon  the  examina- 


(l)Atk.  71»  Justices  dissentiente. 

(2)  2  Burr.  1122.  (4)  4  B.  &  A.  356. 

(3)  1  Brod.  &  B.  303.    Three        (5)  Id. 
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Butietorbaiik*    tioD  of  a  bankrapt  touching  the  disposition  of  his  proper^,  he 
'"I*-  swear  to  an  account  of  the  same  which  appears  to  be  mcredibley 

the  commissioners  may  commit  him  to  prison.  (1) 

•.Thecertifi.  Qy  5  Geo.  2.  c.  SO.  a  bankrupt  surrendering  to  his  commis- 
*  *  '  sion,  making  a  full  discovery  of  his  effects,  and  in  all  things  con- 
forming to  the  directions  of  the  act,  may,  with  the  consent  of 
his  creditors,  obtain  a  certificate  from  the  oonmiissionersof  such 
his  conformity,  which^  when  allowed  and  confirmed  by  the  lord 
chancellor,  discharges  his  person,  and  whatever  property  he 
may  afterwards  acquire,  from  debts  owing  by  him  at  the  time 
he  became  bankrupt.  In  order,  however,  to  prevent  either  the 
granting  or  withholding  of  such  certificate  from  being  perverted 
from  its  original  purpose,  or  being  made  the  instrument  either 
of  fraud  upon  the  creditors  or  of  oppression  upon  the  bankrupt, 
the  act  has  been  particularly  careful  in  requiring  a  number  of 
forms  to  be  observed,  and  conditions  to  be  complied  with,  before 
it  can  either  be  obtained  at  all  in  the  first  instance,  or  be  of  any 
avail  afterwards,  when  the  bankrupt  may  have  occasion  to  make 
use  of  it  (2).  The  guards  which  for  these  purposes  have  been 
put  upon  it  by  the  legislature  respect,  1st,  The  persons  whose 
concurrence  and  authority  is  required  to  the  signing  of  it  ori- 
ginally ;  2dly,  The  superintendance  and  controul  of  the  great  seal 
in  the  subsequent  allowance  and  confirmation  of  it.  The  certi- 
ficate must  be  signed  by  the  creditors  and. by  the  commissioners, 
and  must  be  allowed  and  confirmed  by  the  lord  chancellor.  No 
bankrupt  is  entitled  to  the  benefits  of  the  act  unless  four  parts 
in  five,  in  number  and  value,  of  his  creditors,  who  shall  be  cre- 
ditors for  not  less  than  £20  respectively*,  and  who  shall  have 
duly  proved  their  debts  under  the  commission,  or  some  other 
persons  by  them  duly  authorized,  shall  sign  the  certificate,  and 
testify  their  consent  to  his  having  the  benefit  of  it,  and  being  dis- 
charged in  pursuance  of  the  act  (3).  As  the  signing  is  optional 
in  the  creditors^  so  it  is  discretionary  on  the  part  of  the  com- 
missioners to  determine  whether  the  bankrupt,  upon  examination 
before  them,  has  made  a  full  discovery,  and  in  all  things  con- 
formed to  the  directions  of  the  act;  and  whether  they  have  any 
reason  to  doubt  of  the  truth  of  such  discovery  is  altogether  a 
matter  of  judgment,  and  left  to  their  discretion.     After  it  has 


(1)  6  Term  Rep.  1 18.  (3)  Cullen,  373.  456. 

(2)  See  Cullen,  372  to  373. 
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been  signed  by  the  commissioners,  the  certificate,  together  with  The  certifinte.' 
an  affidavit  by  the  bankrupt  that  it  was  obtained  fairly  and  with-  *°**  *^  ^  ^'^ 
out  fraud,  must  also  be  laid  before  the  lord  chancellor,  in  order 
to  be  by  him  allowed  and  confirmed.  This  power  also,  like 
that  of  the  commissioners,  as  to  the  signing  of  it  originally, 
though  discretionary  in  the  lord  chancellor,  is  to  be  exercised 
not  in  an  arbitrary  but  in  a  discreet  and  equitable  manner,  ac« 
cording  to  the  behaviour  of  the  bankrupt.  (1) 

Unless  the  bankrupt  has  obtained  this  certificate  be  cannot 
retain  any  property  against  his  assignees.  (2] 

A  second  commission  cannot  be  supported  against  a  bank- 
rupt who  has  not  obtained  his  certificate  under  the  first.  All 
the  property  of  an  uncertificated  bankrupt,  whether  what  be- 
longed to  him  at  the  time  of  the  first  commission,  or  what  he 
has  obtained  since,  belongs  to  his  assignees  under  the  first;  the 
second  commission  has  therefore  nothing  to  operate  upon,  and 
all  the  proceedings,  and  the  certificate  under  it,  are  void(S}. 
But  lord  Hardwicke  refused  to  supersede  a  seciKid  commission 
upon  this  ground,  where  it  appeared  the  creditors  under  the  first 
had  signed  the  certificate,  and  acquiesced  for  a  length  of  time 
under  the  second.  (4) 

With  respect  to  the  effect  of  the  certificate,  we  have  already^ 
in  considering  what  debts  may  and  must  be  proved,  necessarily, 
considered  the  general  rule  as  to  the  effect  of  a  certificate* 
Most  of  the  statutes  which  have  given  the  power  to  prove,  con- 
tain a  clause  imperative  upon  the  creditor  to  do  so ;  and  the 
general  rule  certainly  is,  that  when  a  creditor  can  prove,  the 
bankrupt  will  be  protected  by  his  certificate  from  all  future 
liability  (5) ;  on  the  other  hand,  the  bankrupt's  remaining  still 
liable,  and  the  creditor's  not  being  able  to  prove  under  the  com- 
mission, are  convertible  terms  (6).  Thus  demands  for  damages, 
which  we  have  seen  cannot  be  proved,  still  constitute  a  demand 

(1)  1  Atk.  82.  (5)  See  1  Atk.  119.    3  Wils.  13. 

(2)  3  B.  &  A.  225.  As  to  certificated  bankrupt,  being 

(3)  1   Alk.  252.     4  Bro.  210,  witness,  1  B.  &  C.  163.  2D. &  R. 
S.  C.     2  Ves.  jun.  Q1.  350. 

(4)  1  Atk.  252.      Dav.  Bank-        (6)  7  T.  R.  565.  ;     and  see 
rupt  Laws,  440.  49  Geo.  3.  c.  121.  s.  14.     1  Rose^ 

204.     2Bo8.  &P.  11. 
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tim  coctfcitt,   upon  this  bankrupt,  notwiibstandtng  he  may  have  obtained  Ua 
^^'^^^     certificate. 

The  atattttes  whidi  enable  the  holder  of  a  bill  to  prove  m 
particular  casesy  contain  a  claiiae  that  in  cases  where  the 
holder  could  avail  himself  of  the  prool^  the  cortificate  shiA  pro* 
tect  the  bankrupt  from  all  further  responsibility ;  and  the  statute 
49  Geo.  S.  G.  121.  8.  8.  having  enabled  sureties  to  prove  in 
various  instances  where  he  has  been  compelled  to  pay  the  bill 
or  note  after  the  issoing  of  the  commissiony  has  gready  enlarged 
the  effect  of  the  certificate.  There  are,  however^  still  some  cases 
relating  to  bills  and  notes,  in  which  the  certificate  will  not  be  a 
bar  to  ady  future  action*  Thus^  if  the  bill  or  note  were  drawn 
and  payri>le  in  England,  and  the  cause  of  action  accrue  here,  A 
certificate  abre«d  will  not  be  any  bar  to  an  action  in  this  conn-* 
try,  although  at  the  time  of  making  the  contract  the  bankrupt 
resided  abroad,  in  the  cuuati-y  wha«  he  afterwards  obtained 
his  certificate  (1);  but  where  the  cause  of  action  accrues 
abroad,  a  certificate  in  the  country  where  tiie  cause  aocmed  is  « 
bar  to  any  action  in  diis  country  (9).  And  if  abiU  of  ezdumgi^ 
drawn  in  Ireland  upon  a  person  resident  in  Ireland,  be  accepted^ 
and  the  acceptor  becomes  a  bankrupt  in  Ireland,  and  there  ob- 
tain his  certificate,  and  afterwards  be  proceeded  against  in  this 
country  upon  the  bill,  the  court  will  order  an  exoneretur  to  be 
entered  on  the  bail  piece,  on  the  ground,  diat  as  die  debt  was 
contracted  in  Ireland,  where  the  comnuasioa  issued,  it  was  dis^ 
charged  by  the  certificate (S).  And  if  a  person  draw  a  bill  in 
America,  in  favour  of  a  firm  in  America  who  have  dso  a  house 
in  London,  upon  a  person  residing  in  London,  and  the  bBl  be 
refused  tabe  accepted,  and  notice  of  refiisal  is  given  to  the  drawer 
in  America,  and  the  drawer  afterwards  become  a  bankrupt,  and 
obtain  his  certificate  in  America,  it  is  a  bar  in  this  country 
to  any  action  iqgainst  the  drawer  (4).  A  bill  drawn  in  Irelmd, 
and  accepted  and  paid  by  plaintiffs  in  England,  is  a  debt  con- 
tracted in  England,  and  cannot  therefore  be  discharged  by  cer- 
tificate under  Irish  coipmission  (5).  The  general  rule  of  law  is, 
that  debUum  et  contractus  stmtntdlius  loci,  and  that  the  payment  ol 
a  debt,  wherever  it  may  have  been  contracted,  may  be  enforced 


(1)  2  Hen.  Bla.  553.  8  T.  R.  (3)  Cooke,  i  15. 
609.  1  East,  6. ;  but  see  2  Stra.  (4)  5  Ea&t,  124. 
733.  (5)  4  B.  &  A,  654. 

(2)  5  East,  124. 
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in  any  coantryi  and  consequently^  whenever  a  creditor  might  The  eenifieatt , 
prove  under  a  commission  abroad,  it  should  seem  on  principle  '^^'^^^^^ 
that  a  certificate  should  be  a  bar  to  every  debt  wherever  it  was 
contracted ;  but,  on  the  other  hand,  great  inconveniences  might 
ensue  from  fraudulent  certificates  in  remote  countries,  being 
obtained  before  a  creditor  here  could  be  apppriaed  of  the  pro- 
ceeding, and  therefore,  unless  the  contract  was  made,  or  at  least 
in  some  measure  connected  with  the  foreign  country,  he  should 
not  be  prejudiced  by  such  certificate.  When  a  certificate  abroad 
operates  as  a  discharge  in  this  country,  it  seems  that  the  extent 
of  the  discharge  will  depend  upon  the  law.  of  the  country  where 
the  certificate  is  obtained  (1).     Where  1^  bankrupt  is  discharged 
by  his  certificate  from  a  debt  in  one  form,  he  cannot  be  charged 
by  the  creditor  from  the  same  debt  in  another  form  of  action ;  and 
therefore,  where  (2)  by  agreement  between  the  plaintiff's  bankers 
at  Carlisle,  and  the  defendant's  bankers  at  Newcastle,  the  plain- 
tiff were  weekly  to  send  to  the  defendants  all  their  own  notes, 
and  the  notes  of  certain  other  banking-houses,  and  the  defendants 
were  in  exchange  to  return  the  plaintiff  their  own  notes,  and 
notes  of  certain  other  bankers,  and  the  deficiency,  if  any,  was  to 
be  made  up  by  a  bill  drawn  by  the  defendants  in  favour  of  the 
plaintifls  at  a  certain  date ;  it  nicas  held  that  the  notes  so  sent  by 
the  plaintifi  to  the  defendants  constituted  a  debt  against  them, 
which  the  defendants  might  pay  by  a  return  of  notes  according 
to  the  agreement;  but  if  they  made  no  such  return,  or  a  short 
return,  and  gave  no  bill  for  the  balance,  such  balance  remained 
as  a  debt  against  them,  which  was  proveable  by  the  plaintifis' 
under  a  commission  of  bankrupt  issued  against  the  defendants^ 
on  an  act  of  bankruptcy  committed  after  the  time  w^en  the  bill  for 
the  balance,  if  drawn^  would  have  been  due  and  payable^  and 
that  the  plainti&  could-  not  maintain  an  action  to  recover 
damages  as  for  a  breach  of  contract  against  the  defendants,  who 
had  obtained  their  certificates.   But  in  some  cases,  a  creditor  has 
an  election  to  shape  his  demand  on  the  bankrupt,  either  as  a 
debt  or  as  for  a  tort,  and  if  he  adopt  the  latter,  the  certificate 
will  be  no  bar ;  thus,  if  a  bankrupt  to  whom  a  bill  has  been 
delivered  to  obtain  the  payment  when  due,  and  to  remit  to  his 
eibpioyer,  discount  it  at  a  loss  before  it  was  due,  and  embezzle 
the  money,  if  sued  for  this  tort,  his  certificate  would  be  no  bar  (3). 


(1)  1  Atk.  255.     I  Mont.  662.        (3)  6  T.  R.  695. 

(2)  12  East,  605. 
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The  certificate,    So  if  bills  be  deposited  merely  as  a  pledge,  if  the  bankrupt 
t    Id    CCC8.     pi^gg  ^ii^iji  OS  ]||3  Qy^^  ii^  ^|]i  continue  liable  to  a  special 

action  for  this  tort.  (1) 
Ncwcootiactor       fhe  eflFect  of  the  certificate  as  to  a  debt  which  miffht  have 

promise  before  .    .  ^ 

or  after  coDtnct.  been  proved  under  the  commission,  may  be  avoided  by  a  fresh 
contract  entered  into  with  the  bankrupt  bondfdCf  after  an  act 
of  bankruptcy,  even  before  or  afier  he  has  obtained  his  certi- 
ficate (2).    All  the  debts  of  a  bankrupt  continue  due  in  con- 
science, notwithstanding  he  has  obtained  his  certificate;  and 
though  a  security  or  a  promise  as  a  consideration  for  signing  the 
certificate  is  void,  any  security  given  bond  fide,  without  firaud  or 
imposition  on  the  bankrupt,  or  the  rest  of  the  creditors,  is  valid 
and  binding  upon  him,  though  there  be  no  new  oonsideratioD  (3). 
Thus  where  (4)  the  bankrupt  after  the  act  of  bankruptcy,  and 
after   the  issuing  of  the  commission,  but  before  he  had  obtained 
his  certificate,  gave  a  promissory  note  in  consideration  of  two 
former  bills  of  the  bankrupt  being  cancelled,  and  of  an  agree- 
ment not  to  accept  a  dividend  under  the  commission,  it  was  held 
that  the  certificate  was  no  bar  to  an  action  on  the  uote ;  but 
where  a  commissioner  of  a  bankrupt  took  a  promissory  note 
from  a  bankrupt,  under  wliose  commission  he  was  acdng,  for  a 
debt  contracted  before  the  bankruptcy,  the  note  being  dated 
after  the  commission  issued,  and  before  certificate  was  signed, 
it  was  held  that  no  action  would  lie  on  the  note  (5).    If  a  bank' 
rupt,  ajier  obtaining  his  certificate,  undertake  to  pay  any  cre- 
ditor the  resjdue  of  his  debt,  the  undertaking,  if  made  freely  and 
without  fraud,  is  binding  (6).     However,  a  bankrupt  having 
obtained  his  certificate,  is  not  liable  upon  a  promise  to  pay  a 
former  debt,  unless  it  be  distinct,  express,  and  unequivocal  (7). 
If  a  bond  for  the  payment  of  money  has  been  forfeited  before 
bankruptcy,  it  is  questionable  whether  payment  of  interest  by 
the  bankrupt  after  certificate  will  render  him  liable  to  be  sued 
on  the  bond  (8).    If  the  promise  be  to  pay  when  he  fa  aUe^  Ae 
plaintiff  must  prove  ability  at  the  time  of  action  brought  (9). 
A  bankrupt  who  has  obtained  his  certificate  cannot  be  arrested 


(1)  Dough  167.    Cullen,  1J3,  (6)  Id.  ib.    See  Cullea,  386  to 

39}-    ^  „     •  388.     1  Mont.  587. 

2)  Cullen,  386.    1  Mont.  586.  (7)  1  Stark.  370.     5  Esp.  19a 

(3)  Cowp.544.     1T.R.715.  .     (8)  Dougl.  191. 

<^^  ^TT^-  .^ t^\  (^)  2  H,  JBia.  1 16. 
'  (5)  1  Dovvl.&  11.411. 
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upon  B  subsequent  promise  to  pay  a  debt  due  before  his  bank-  Th«  certificate, 
ruptcy ;  for  it  is  a  question  for  a  jury  whether  or  no  the  bank*  ««>"»«*«». 
rupt  has  made  himself  liable  by  a  new  promise,  and  until  they 
have  decided  that  question  against  him,  he  cannot  be*  arrested  or 
detained  in  custody.  ( 1 ) 

There  are  various  grounds  on  which  commissions  may  loe  Of  supemdhif 
superseded ;  such  as  the  want  of  a  sufficient  debt  of  the  pe-  ^•^"""■■"""•W 
titioning  creditor  (S),  or  because  the  petitioning  creditor  was  an 
in&nt  (4),  or  otherwise  incapable  of  being  one,  or  for  want  of 
sufficient  evidence  of  the  trading,  or  of  the  act  of  bankruptcy  (5), 
or  because  the  party  was  in  some  other  respect  not  liable  to  the 
bankrupt  laws,  as  being  on  infant  (6)  or  a  feme  covert  (7) ;  or  in 
order  to  prevent  a  prosecution  of  the  bankrupt  for  the  felony  in 
not  surrendering  to  his  commission  (8) ;  or  in  cases  of  fraud,  as 
where  a  commission  issued  is  not  proceeded  in  for  a  length  of 
time  (9),  or  where  it  plainly  appears  to  have  been  taken  but 
fi^udulently  and  maliciously  (10).  But  a  commission  being  taken 
out  to  defeat  an  execution  subsequent  to  the  act  of  bankruptcy  is 
not  for  that  reason  alone  fraudulent,  if  there  is  no  collusion  in 
the  bankrupt  (11  }•  A  commission  issued  to  a  place  where  there 
were  only  two  creditors,  and  distant  200  miles  from  the  great 
body  of  creditors,  was  refused  to  be  superseded  on  that  account, 
but  the  time  was  enlarged  for  the  choice  of  assignees  (12).  A 
general  affidavit  by  the  bankrapt,  that  he  is  not  one,  is  not  a 
sufficient  ground  to  supersede;  he  ought  to  give  a  particular 
answer  to  the  facts  charged  in  the  depositions  taken  before  the 
comVnissioners,  and  in  die  affidavits  on  the  other  side  (IS).  A 
creditor  who  has  not  proved  cannot  petition  to  supersede  a  com- 
mission, (li) 


(1)  6  Bam.  &  Aid.  116.  2  (6)  1  Atk.  146. 
Dowl.  &  R.  240.  S.  C. }  see  also  (7)  2  Bro.  266. 
the  cases  in  3  M.  &  S.  595.     6  (8)  Cullen,  441. 

Taunt,  563.     2  Burr.  736.;  and  (9)  Sel.  Ca.  Ch.  46.     2P.Wms. 

tbe  case  in  8  Price,  526.  contra :  545. 

but  the  statute   5  Geo.  2.  c.  30.  (10)  lAtk.218.  What  conclusive 

does  not  seem  to  have  been  there  proof  of  malice,  see  1  Swanst.  23. 

referred  to.  (11)  IB.&F.  369. 

(2)  See  GuUen,  440.  (12)  2Madd.  141. 

(3)  1  Atk.  147.    Stra.  899. 653.  (13)  1  Atk.  241. 

(4)  3  Ves.  jun.  554.  (14)  2Madd.  281. 

(5)  1  Atk.  144. 
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Of  supeneding  A  Commission  may  also  be  superseded  by  the  agreement  and 

consent  of  the  creditors,  and  regularly  the  actual  consent  of  all 
the  creditors  ought  to  appear.  But  in  a  case  where  the  con- 
sent appeared  of  all  except  two,  who  could  not  be  found,  but  the 
notes  on  which  their  debts  arose  had  been  delivered  up»  with 
receipts  upon  them,  a  supersedeas  was  ordered  on  the  terms  of 
procuring  an  affidavit  to  verify  the  signatures  to  the  receipt  (!)• 
In  a  later  case,  however,  the  lord  chancellor  refused  to  super- 
sede a  commission  of  bankrupt,  without  the  consent  of  all  the 
creditors  who  proved,  certified  by  the  commissioners  and  by  an 
affidavit  of  the  bankrupt's  confirmation  of  all  purchases  under 
the  commission,  and  the  consent  of  creditors  who  had  received 
20s.  in  the  pound  tvas  not  dispensed  with  (S).  Although  a 
majority  of  the  creditors  consent,  the  court  will  postpone  it,  in 
order  to  give  other  creditors  an  opportunity  to  prove  their  debts 
who  have  not  been  able  to  come  in  sooner,  and  undertake  to  do  it 
in  a  short  time  (3).  And  even  though  all  the  creditors  consent, 
a  supersedeas  will  sometimes  be  refused  for  the  sake  of  the  bank- 
rupt himself.  As  where  a  bankrupt,  with  the  consent  of  his 
creditors,  who  had  accepted  a  composition,  and  released  him  by 
deed,  applied  to  supersede  the  commission,  and  that  be  might 
be  empowered  to  collect  in  some  outstanding  debts,  the  court 
directed  that  he  should,  on  giving  a  proper  indemnity  to  the 
assignees,  stand  in  their  place  to  get  in  the  remainder  of  the 
debts,  but  would  not  supersede  the  commission,  because  the 
supersedeas  would  entirely  defeat  his  certificate.  (4) 

It  has  been  refused  to  supersede  a  commission  merely  on  the 
ground  of  a  misnomer  in  it  of  the  bankrupt,  as  where  a  married 
woman  was  described  in  it  as  a  widow  (5),  or  where  the  re- 
sidence of  the  bankrupt  was  misdescribed  (6) ;  but  under  circum* 
stances,  such  a  misdescription  will  furnish  a  ground  for  a 
supersedeas.  (7) 

In  a  doubtful  case  the  court  will  direct  an  issue  to  try  the 
bankruptcy  (8),   but  not  where  the  bankrupt  has  submitted  to 


(1)2  Ves.  jun.  40.  (5)  1  Atk.  208. 

(2)  19  Ves.204.  (6)  2  Madd.  11. 

(a)  1  Atk.  135.  (7)  Seetwocasesin  2Madd.l3. 

(4)  1  Atk.  145.  (8)   I  Atk.  218. 
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the  commission  for  a  length  of  time,  and  upon  the  examination  of  superseding 
Strong  circumstances  of  bankruptcy  have  appeared  ( 1  )>  as  the  party 
is  still  not  left  without  remedy,  but  may  bring  his  action.  Where 
the  commission  appears  plainly  to  be  taken  out  fraudulently  or 
vexatiously,  the  court  may  supersede  without  directing  an 
issue.  (2)  In  a  doubtful  case,  and  where  the  bankrupt  is  out  of 
the  kingdom,  the  court  will  not  supersede  the  commission  upon 
petition,  but  direct  the  bankruptcy  to  be  tried  in  an  issue  (S). 
And  sometimes,  instead  of  either  at  once  superseding  or  directing 
an  issue,  the  question  has  been  referred  back  to  the  commis- 
sioners for  further  enquiry  and  reconsideration.  (4).  If  the 
commission  be  not  superseded,  or  there  be  no  issue  determined 
at  law  as  to  the  validity  of  a  commission,  no  action  will  be  heard 
at  law  for  maliciously  issuing  the  commission.  (5) 


missions. 


A  second  commission,  while  a  first  is^  existing,  is  strictly  or  second  com- 
speaking  void,  but  such  a  commission  can  only  be  set  up  against 
a  subsequent  one  when  it  is  in  legal  operation  (6) ;  if  justice  can 
be  done  to  the  creditors  and  purchasers  under  the  first  commis- 
sion, that  commission  will  be  supported,  and  other  commissions 
cut  down  (7)*  A  prior  commission  of  bankrupt,  which  has  never 
been  acted  upon  or  superseded,  not  being  in  legal  operation, 
does  not  invalidate  a  subsequent  commission  (8).  In  an  action 
against  a  bankrupt,  who  has  obtained  his  certificate  under  a 
second  commission,  the  certificate  is  no  bar,  unless  it  appears 
affirmatively  that  his  estate  has  produced  fifteen  shillings  in  the 
pound ;  evidence  that  it  probably  will  produce  so  much  is  not 
suiBcient.  (9) 


Statutes  are  occasionally  passed  for  the  purpose  of  relieving  Of  the  insolvent 
and  assisting  insolvent  persons  whose  transactions  have  not  been 
of  such  a  nature  as  would  subject  them  to  the  bankrupt  laws. 
The  acts  now  in  force  regulating  the  discharge  of  insolvent 


(1)  1  Atk.  102.  (6)  Rose's  Bankruptcy    Cases. 

(2)  I  Atk.  218.  12. 

(3)  1  Atk.  193.  (7)  Per  Eldon,  Ch.  1  Ves.  &  B. 

(4)  2  Ves.  26.  160. 

(5)  7  Taunt.  400.  (8)  8  Taunt.  176. 

(9)  16  East  Rep.  225. 
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debtors,  are  the  48  Geo.  3.  c.  123.,  which  applies  to  prisoners  ia 
custody  in  England  onlyi  for  small  debts  not  exceeding  ^£"20 ; 
the  32  Geo.  S.  c.  28.  ( 1)9  commonly  called  the  for^bac/,  which 
applies  to  persons  charged  in  execution  in  the  whole  for  £200^ 
or  for  sums  on  which  ^^300  remains  due;  and  the  1  Geo.4« 
c.  1 19.  (2)1  called  the  insolvent  debtor^  act.  It  would  be  imprao^ 
ticable,  and  indeed  of  very  little  utility  in  a  treatise  of  this  natare, 
to  analyse  and  digest  tlie  effect  and  requisites  of  these  statutes^ 
and  more  especially  so  when  they  are  so  long,  and  subject  to  so 
many  repeals  and  alterations,  and  the  statute  of  1  Geo.  4.  expir- 
ing on  the  1st  June  1825.  Suffice  it  to  say,  that  by  operation 
of  these  acts,  the  debtor,  by  complying  with  the  requisites  (hereiii 
pointed  out,  will  be  discharged  and  released  from  custody,  and 
the  ci*editors  are  deprived  of  their  remedy  for  the  recovery  of 
their  debts  contracted  prior  to  the  times  prescribed  in  the  act ; 
but  the  future  effects  of  the  insolvent  remain  liable  (3).  The 
original  debt  may  be  the  ground  of  a  future  promise  or  seen- 
I'ity  (4)^  but  such  promise  must  not  be  indefinite  (5),  and  it  seons 
the  insolvent  cannot  be  arrested  on  a  subsequent  promise  (6). 
The  policy  of  these  acts  is,  that  the  property  of  the  debtor  shall  be 
divided  rateably  amongst  his  creditors,  and  any  agreement  in 
contravention  of  these  acts,  or  in  fraud  of  the  general  body  of 
creditors,  will  be  invalid.  (7) 


(1)  And  see  37  G.  3.  c.  80.  Tidd's  Practice,  7  ed.  380  to  398. 
39  G.  3.  c.  50.  9  Price  Rep.  136.      5  Price,  648. 

(2)  Continues  in  force  till  1  June  2  Chitty  Rep.  226.  1  Dow.  &  R. 
1825.  394.  5  B.  &  A.  749.  1  Dowl.  &  R. 

(3)  8  East,  55.  539.  S.  C.  4B.&A.  522.    Where 

(4)  4  B.  &•  A.  256.  8  Priee,  creditors  may  compel  debtor  to 
'533.  Doug!.  101.  n.  2Blac.Rep.  make  an  assignment  of  bis  pro- 
724.758.  6  Taunt.  563.  7T.R.  perty  under  the  lords  act,  see 
305.  4  T.  R.  825.  But  request  i  Dowl.  &  R.  25.  5  B.  &  A.  537. 
roust  be  made  before  action  S.  C.  2  Dow.  &  R.  165.  For 
brought.    2BIac.  Rep.  724. 1217.  cases  in  which  insolvent  debtora 

(5)  4  Taunt.  613.  are  entitled  to  the  benefit  of  these 

(6)  3  M.  &  S.  595.  2  Stra.  acts,  see  8  T.  R.  49.  2  East, 
1233.  2  Blac.  121 7.  2  Camp.  148.  3  Bos.  &  P.  394.  4  Taunt. 
443.  3  Bos.  &  P.  394.  ace.  Sed  460.  854.  1  T.R«  260.  1  Moore, 
vide  6  Taunt.  563.  494.      Cowp.  136.     4  T.R.  317. 

(7)  See  4  B.  &  A.691.  1  Brod.  809.  7  T.  R.  156.  1  Bos.  &  P. 
k.  B.  447.  2  T.  R.  763.  4  East,.  336.  13  East,  190.  1  Moore, 
38 1 .  As  to  the  manner  of  proceed-  494.  2  B.  &  A.  59*  7  East,  84. 
ing  under  these  acts,  in  order  to  Barnes,  370.  1  B.  &  P.  336. 
obtain  the  debtor's  discharge,  see  3  Smith,  51.     2  Blac.  Rep.  760. 


Ch.  190 


Conclusion. 


775 


We  have  thus  endeavoured  to  point  out  the  principles  which  Condunon. 
«hoaId  influence  a  nation  or  an  individual  in  embarking  a 
capital  in  con^nerce.  We  have  considered  the  law  of  nations, 
as  it  nlfects  commerce,  whether  in  time  of  peace  or  in  war,  and 
whether  between  allies,  belligerents,  or  neutrals,  and  we  have 
then  enquired  how  far  the  commerce  of  Great  Britain  in  par- 
ticular is  publicly  affected  by  her  own  political  regulations.  We 
then  took  a  comprehensive  and  practical  view  of  all  those  mu- 
nicipal r^ulations  which  relate  to  the  private  interests  of  trade, 
discussing  the  nature  and  properties  of  contracts  in  general,  and 
of  every  particular  contract  which  usually  occurs  in  the  course  of 
commerce.    We  have  lastly  endeavoured  to  point  out  concisely 


3  Burr.  3322.  4  Burr.  21 19.2127. 
1 1  East,  231 .  1  Bos.  &  Pull.  423. 
8  TauDt.  57*  And  for  those  in 
which  they  are  not  so  entitled, 
see  4  Burr.  2142.  6  T.  R. 
28.  399.  7  Term  Rep.  305. 
1  Bos.  &  P.  477.  6  East,  347. 
7  East,  91.8  East,  433.  2  Camp. 
443.  1  Price,  315.  JO  East.  408. 
Barnes,  367.  Married  woman, 
5  B.&A.  759.  Infant,  5Maddox, 
50.  As  to  those  entitled  to  dis- 
charge under  lords  act,  see  4  T.  R. 
367.  3  Smith,  51.  Cowp.  136. 
13  East,  191.  1  Bos.  &  P.  336. 
And  of  remanding  insolvent  for 
obtaining  money  or  goods  under 
false  pretences,  or  for  other  rea- 
sons, 6  T.  R.  76.  8  East,  180. 
3  Burr.  1393.  1  Bos.  &  P.  143. 
Of  the  effect  of  assignment  of 
insolvent's  property,  and  what 
passes  under  it,  2  East,  257. 
Uougl.  472.  Holt,  C.  N.  P. 
161.  3T.R.  681.  683.  n.  (a), 
4T.R.  248.  3  Bos.  &  P.  321. 
1  Bing.  73.  Of  the  rights  of  as- 
signees, 2  East,  257.  2  Black. 
992.  2  Smith,  1.  What  sufficient 
proof  of  assignment  to  assignee  of 
insolvent's  estate,  5  M.  &  S.  72. 
1  Bing.  73.  Of  the  effect  of  dis- 
charge as  regards  extinguishment 
of  original  debt,  and  taking  out 
commission  of  bankruptcy,  4  B.  & 
A.  256.  8  Price,  533.  and  note  (1) 


fVQte  77 1  *  The  omission  to  insert 
a  l;)iii  in  schedule  is  not  evidence 
of  payment,  3  Camp.  13.  As  to 
evidence  of  discharge,  3  Moore» 
231.  3  Camp.  236.  13  Caa. 
Temp.  Hardw.  145.  186.  4 
Taunt.  1 92.  1  Bing.  73.  As  to 
the  debts  which  they  affect, 
3  Barn.  &  Aid.  407.  2  Chitty  s 
Rep.  222.  8  T.  R.  49.  2 East, 
148.  Cowp.  22.  Dougl.97.393. 
669.  7T.R.305.  lT.R.80.(b). 
Lofft.  433. 434.  650.  37,  1  Black. 
372.  6  T.  R.  366.  3  Bos.  &  P. 
394.  4  Taunt.  460. 854.  1  Price, 
315.  7  Taunt.  179.  If  creditor 
request  insolvent  not  to  include  his 
debt  in  schedule,  as  he  will  not 
call  on  him  for  it,  he  cannot  after- 
wards sue  for  it,  3  Moore,  231. 
As  to  the  liability  of  future  effects, 
6T.R.  366.  8  East,  55.  4  Taunt. 
460.  2  Black.  1309.  Mode  of  en- 
forcing rights  of  insolvent  debtor. 

2  Black.  Rep.  798. 1307.  Of  suits 
by,  1  Marsh.  477.  6  Taunt.  123. 
1  Bing.  73.  Liabilities  and  rights 
of  sureties,  4  Taunt.  460.  2  M. 
8i  S.  551.  2  Black.  Rep.  1217. 
Of  the  insolvent's  allowance,  see 
Dougl.  68.  Lofft.  348.  349.  5  T.R. 
36.  INewRep.  111.  Form  of 
security  for,     2  Chitty's  Rep.  226. 

3  Bos.  &  P.  1 84 .  1  Bos.  &P.  336. 
1  New  R.  306. 
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the  various  remedies  at  law  or  in  equity,  for  the  breach  of  a 
contract,  and  we  have  finally  considered  the  remedies  in  case 
of  insolvency.  The  subject  we  have  thus  investigated  may 
justly  be  considered  the  most  important  branch  of  the  law, 
whether  we  consider  it  with  reference  to  professional  knowledge^ 
or,  on  a  more  enlarged  scale,  the  welfare  of  our  country. 


^1 
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BANDONMENT.— (See  «|  Policy  of  Insurance.") 
when  made  on  insuranoes  in  general,  511. 
when  insurers  have  a  right  to,  under  presumptive  loss,  492. 
of  abandonment  on  ille^  insurances,  512. 
general  rights  of  insurer  after»  51i2. 
not  allowed  of  part,  where  insurance  entire,  512. 
otherwise^  if  same  person  insures  by  separate  jpolicies,  512. 
or  if  in  same  pqlicy  goods  be  separately  valuecU  513. 
insured  never  absolutely  bound  to  abandon,  513. 
abandonment  must  be  made  in  due  time,  513.  523.  526. 
insurers  must  accept  proper  one,  513. 
insurers  liable  if  they  prevent  abandonment,  513. 
what  amounts  to  such  prevention,  513. 
insurers  not  bound  to  accept,  where  a  tpes  recuperandU  5 13. 
insurers  must  reject  in  reasonable  time,  513. 
what  such  time,  513. 

what  admission  of  proper  abandonment,  513. 

insurers  liable,  notwithstanding  they  demand  more  than  insurance^  513. 
what  amounts  to  total  loss,  to  entitle  assured  to  recover  without,  514. 
where  insured  may  abandon,  and  when  abandonment  necessary,  516  to  523. 
how  far  abandonment  may  be  made,  when  eoods  damaged,  &c.,  413. 
at  what  time,  and  how  abandonment  should  be  made^  523  to  526. 
effect  of,  526. 
how  for  claim  may  be  made  to  general  average  from,  435.  437. 

ABROAD.— (See  «*  Foreign  Law  and  Country.'') 

ACCEPTANCE  OF  BILLS,  &c.,  573 (See  "Bills  of  Exchange.*') 

ACCEPTOR  OF  BILL,  his  rights  and  liabilities.— (See  <•  BiU  of  Exchange.") 

ACCIDENT.— (See  ",Jmpo*»W%,"  "  NegUgence:*) 

how  far  party  dischaiged  f rom  contract,  by  effect  o(  154. 

bow  far  bailee,  without  reward,  liable  for,  356. 

how  far  hirer  of  property  liable  for  loss  by.— ^See  «« Hirer.") 

how  far  innkeepers  hable  for  loss  by,  366. — (See  **  Innkeeper.**) 

how  far  warehousemen  and  wharfingers,  &c.  liable  for  loss  by,  366.— »(See 

•*  fVarehousemen.**) 
how  for  carriers  liable  for,  370.  372.— (See  «  Carrier.") 

ACCORD  AND  SATISFACTION.— (See  «  ReUase.") 
of  the  agreement,  148. 
simple  contract  after  breach  may  be  released  by,  146. 
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ACCORD  AND  SATISFACTION.— (con<wi««d.) 

specialty  may  be  released  by,  without  deed,  where  no  certain  duty  accrues  by, 

147. 
performance  in  part  satisfaction  not  enough,  147. 
satisfaction  must  be  reasonable,  68.  147.  691. 
what  a  sufficient  satisfaction,  690. 
acceptance  of  lesser  sum  no  satisfacdon,  147. 
bono,  without  bettering  condition  of  obligee,  no  satisfartion,  147. 
in  case  of  composition  deeds,  what  satisfaction,  147.  690. 
satisfaction  must  be  made  to  whole  of  original  demand,  147. 
satisfaction  by  one  partner  is  so  by  others,  148. 
eflectof,  148,  149.  694. 
how  far  taking  a  bill,  &c.  a  satisfisctton,  566. 

ACCOUNT  AND  ACCOUNT  STATED. 
infant  not  liable  on,  16. 
feme  covert  not  liable  on,  35. 
nor  can  she  bind  husband  by,  35. 
agent  always  bound  to  be  r^y  to  render,  219,  220. 
each  of  several  joint  agents  must  render,  219,  220. 
surviving  partner  must  account  for  himself  and  partner,  219,  220. 
what  the  oest  method  of  compelling  party  to  render,  219,  220.  n.  4. 
by  refusing  to  account,  sometimes  agent  presumed  to  have  money  in  hand,  220. 
survivor  of  partnership  must  account  with  representatives,  249. 
how  such  accounts  to  be  taken,  249. 

in  ca^  of  bankruptcy  of  one  partner,  how  to  be  kept,  and  when,  261. 
unless  account  be  stated,  partners  cannot  sue  each  other  at  law,  262. 
what  amounts  to  allowance  of,  amongst  merchants,  263. 
how  statute  of  limitations  affects,  684. 
how  it  affects  merchants  accounts,  684. 
if  not  noticing  bond,  payment  of  bond  presumed,  135. 

ACKNOWLEDGMENT.— (See  «  Receipt,"  «<  Jdmiitum.") 

ACT  OF  GOD.— (See  "  ImposiMUy,'*  "  Occident:') 

bailees  in  general  not  liable  for  loss  occasioned  by.— (See  *'  Boifaer.'*) 

unless  occasioned  by  their  imprudence.— (See  **  Bailees.") 

how  far  innkeeper  liable  for  loss  by,  366.— (See  (**  Innkeeper") 

how  far  wharfinsers  liable  for  loss  by,  368. — (See  *'  fVarehoiuemeu,") 

how  far  carriers  liable  for  loss  by,  370. 372. — (See  "  Carrier.") 

of  the  exception  in  charterparty  and  bills  of  lading  as  to^  397.  401  •  ^0. 

of  losses  by,  in  policies  of  insurance. — (See  **  Poliqf  of  Insurance  ") 

ACT  OF  PARLIAMENT.— (See  -«  Statute^  "  BUI  in  ParUamenL") 

ACTION. — (See  same  title.  Index,  vol.1,  and  vol.  2.  See  also  thisvoL  ^'Specific 
Performance,"  "  Injunction,"  "  Interpleader,'*  «  E^uUy.") 
of  remedies  at  law  in  general,  624  to  636. 
of  the  election  of  remedies,  635. 
by  and  against  principal  and  agent,  &c.  201  to  223.— (See  **  Prindpal  and 

^gent.") 
by  and  against  partners,  262  to  265.  268.-^See  **  Partners.") 
on  sales  by  and  asainst  vendor  or  vendee,  &c.  272. 624. — (See  **  SaJeJ*) 
under  statute  of  frauds.— ('*  See  *«  Statute  of  Frauds:*) 
on  warranties,  302.— (See  "  fVarranty."^ 
for  deceit,  306.— (See  «•  Fraud.") 
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ACTION.— {con^mtted.) 

for  deceitful  misrepresentatioD  of  character,  338. 

on  exchanges,  308. — (See  ••  Exchange,") 

on  loans,  &c.  309. — (See  "  Loan.^) 

on  guarantees,  318,  &c.— (See  **  Guarantee.**) 

on  bailments,  358,  &c.  624— (See  <<  Bailment.") 

by  and  against  wharfingers,  warehousemen,  &c.  368. — (See  **  Warehousemen.'*) 

by  and  against  attornies,  auctioneers,  &c.  369.  by  and  agsiinst  carriers,  369,  &c. 

(See  **  Carriers.") 
on  charterparties,  388,  9.  n.  3.  &c. — (See  '*  Charterparty.'*) 
on  bills  of  lading,  401 ,  &c.— (See  •'  BiU  of  Lading.**) 
forfreighti  421.— (See  *' Freight:*) 
for  passage-money,  424. 

for  demurrage,  430. — (See  **  Demurrage:*)  \ 

for  general  average,  440. 
for  salvage,  441. 
on  double  insurance,  459. 
on*  insurances,  536. 

ADJUSTMENT.— (See  "  Poliey  of  Insurance:*) 
of  loss  under  policy  of  insurance,  528. 
how  loss  should  be  adjusted  and  estimated,  528. 
effect  of  adjustment,  531. 

ADMIRALTY,  Court  of.— (See  "*  Prize  Court:*    See  also  vol.  1.,  Index,  "  Ad- 
miralty:* vol  2.,  Index,  "  Wreck.") 

its  jurisdiction,  &c*  in  cases  of  salvage,  442. 

in  cases  of  piracy,  $06. 
in  cases  of  prize,  440.  n.  7.  609. 
effect  of  its  sentences,  462.  60o« 
marshal  of,  his  liability  for  injury  to  captured  property,  617. 

ADMISSION— (See  "  Receipt:*  "  Acknowledgment:*  «  Account.**) 
how  far  repels  presumption  of  payment,  135. 
how  far  acts  or  pi^ncipal  admit  agents'  authority,  188.  197.  206. 
by  agent,  binds  principal,  when,  207,  208,  209. 
to  a^ent,  enures  to  benefit  of  principal,  when,  208,  209. 
by  wife,  how  far  husband  liable,  44. 

how  far  partnership  bound  bv  that  of  one  partner,  238,  247*  n.  9.  ' 

how  far  statute  of  frauds  avoided  by,  287. 
what  amounts  to  it,  as  a  judicial  admission,  &c.  287.  293* 
subsequent  admissions  evidence  of  prior  warranty,  306.  n.  2. 
how  far  admissions  in  bill  of  lading  conclusive  evidence  of  payment  of 

freight,  424. 
how  far  acknowledgment  of  receipt  of  premiums  of  insurance  conclusive,  502. 
what  avoids  statute  of  limitations,  681. 

ADULTERY. 

effect  of,  on  husband's  liability,  &c«  47. 

ADVERTISEMENT.— (See  "  Pr(^)osaV*) 
AGENT.— (See  «'  Principal  and  Agent:*) 

AGISTER, 

how  fkr  liable  for  neglect,  357.  365. 
has  no  lien,  qu«re,  539.  n.  6. 
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AGREEMENT.— (See  "  Cmiract:') 
derivation  of  the  term,  2. 
definition  of,  2. 

AFRICAN  TRADE.— (See  **  Jfnca  and  African  Company.''  Index,  vol.  1.) 
insurance. of  commission,  privileges,  &c.  in,  legal,  452. 
insurance  of  profits  in,  when  le^,  453. 

ALEHOUSE-KEEPER.— (See  '<  Innkeeper:') 
how  far  subject  to  bankrupt  laws,  728. 

ALIEN.— (See  Index,  vol.  1.,  tit.  *'  JUen.**) 

ALIEN  ENEMY.— (See  Index,  vol.  1 .  tit.  «<  Alien") 
contract  entered  into  with,  void,  57* 

how  far  policy  entered  bto  with,  void,  447.  456. 
indorsement  of  bill  by  transfers,  no  right  of  action,  57. 
but  under  circumstances  may  contract,  58. 
reason  why  contract  of,  void,  57. 
cannot  sue  either  at  law  or  in  equity,  58. 

cor  can  any  party  in  trust  for  htm,  58.  447. 
nor  can  he  sue,  though  hostilities  have  ceased,  58. 
if  contract  made  before  war,-  right  of  action  only  suspended,  58. 

how  alien  eneimr  should  act  in  thb  case,  where  debtor  a  bankrupt,  59. 
British  agent  efiecting  policy  under  such  circumstances  may  recover  agmnst 
underwriter,  59. 
if  underwriter  plead  onlv  general  issue,  59. 
sometimes  wife  of  an,  suable,  and  when  she  may  contract,  49. 
prerogative  of  crown  over  debts  of,  59. 

disabilities  of,  and  of  British  subjects  trading  with,  removable  by  licence,  59. 
447,  o. 

prerogative  of  crown  in  this  respect,  59.  (vol.  1 .  and  voL  2.  tit.  *•  License.*^ 
what  sufficient  evidence  of  removal  of  disability,  59.. 
if  disability  removed,  alien  may  sue  and  contract,  60. 
construction  of  lic^ses  in  general,  59,  60.— (vol.  1.  tit.  "  License:') 
if  sale  legalised,  he  may  stop  goods  in  tramitu,  341 . 
subject  to  bankrupt  laws,  when,  724. 

ALIMONY. 

if  wife  separated  from  husband  entitled  to  it,  45. 

unless  she  commits  adultery,  &c.  47. 
wife  may  compel  husband  to  pay  it  by  suit,  45. 

though  allowed  to  wife,  yet  sometimes  husband  liable  for  necessaries,  46. 
husband  not  in  general  liable  if  allowed,  46,  47. 36. 

ALLOWANCE. 

in  bankruptcy  of  partnership,  258. 
claim  under  separate  commission,  26 1 . 

ALTERATION. 

how  far  contract  may  be  altered  by  addition  or  erasure  in  writing,  140. 
may  be  by  consent  of  parties  and  by  proper  instrument, 
what  a  proper  instrument  to  alter,  146  to  149. 

if  made  in  material  part  without  consent,  invalidated,  140. 

it  dischaiges  sure^,  327. 

what  a  material  alteration,  140, 
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ALTERATION.— (con/inucrf. ) 

what  a  proper  instrument  to  aker. — {continued.) 

not  vacated  if  made  by  stranger,  and  original  terms  ascertainable,  140. 
if  made  with  fraudulent  intent,  a  forgery,  141 . 
if  made  in  immaterial  part  with  plausible  intent,  not  vacated,  141. 
though  made  after  agreement  complete,  141. 
but  alterations,  &c.  frequently  give  appearance  of  fraud,  141. 
propriety  of,  must  be  proved  by  alterer,  142. 
of  the  alterations  of  bills  of  exchange,  &c.,  141 .  568. 
policies  of  insurance,  140. 
how  far  contract  may  be  altered  by  parol  evidence. 

parol  evidence  not  allowed  to  alter  written  instrument,  142. 
but  in  some  cases  allowed. 

as  to  extend  time  of  performance,  1 43. 
to  explain  intention  of  parties,  143. 
to  shew  illegality  of  transaction,  143. 
or  fraud,  144. 
how  allowed  in  deeds  and  other  instruments,  142.  note  2.  407. 
how  far  alteration  affects  slamp^  and  when  allowed,  178.  to  181.  568.— -(See 
**  Stamp:') 

AMBASSADORS.— (See  vol.  1 .  tit. "  Ambassador,^) 

of  their  and  their  servants  privileges  from  arrest  and  distress,  &c.,  606. 
insults  to,  how  punished,  606. 
servants  of,  may  be  bankrupts,  724. 

AMBIGUITY. 

in  contract,  how  construed,  107  to  1 13. 

AMENDMENT. 

of  order  of  reference,  when  allowed,  642. 
courts  will  not  amend  deeds,  142.  n.  2. 

APPEARANCE. 

of  infant  in  court  by  attorney  not  good,  14. 
but  aided  by  21  Jac.  1.  c.  13.,  14.  n.  3. 

APPORTIONMENT.— (See  vol.  2.,  Index,  "  Apportionment:') 
of  contract  not  allowed,  125.  129. 

APPRENTICESHIP.— (See  vol.  1.  and  vol.  2.  tit.  «  Apprentice:*) 
no  contract  for,  by  infant  binding  on  him,  21. 
if  infant  apprentice  misbehave  himself,  there  is  a  remedy,  21. 
by  custom  of  London  indenture  of,  binding  on  infant,  21. 
parent  cannot  bind  his  child  without  consetit,  22. 
when  settlement  gained  by  apprentice,  22. 
if  infant  do  not  vacate  deed  of,  it  will  sometimes  be  binding,  22. 
of  stamps  relating  to  assignments  of,  170. 

ANNUITY. 

what  it  is,  312. 

money  may  be  raisied  by,  312. 

an  annuity  transaction  not  in  general  affected  by  usury  laws,  89, 90.  31 2. 

unless  it  be  a  colourable  transaction,  89,  90.  312. 

and  equity  will  relieve  if  circumstances  of  deceit  appear,  31 2. 

by  53  Geo.  3.  c.  141.  s.  2.  annuity  must  be  memorialiied,  312, 

and  no  ^art  of  consideration  money  can  be  detained  ibt  undue  purpose,  312. 

description  of  bank  notes  in  memorial,  589. 
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ANNUITY— (coii*iimtfd) 

by  3  Geo.  4.  c.  92.  s.  1.  it  is  sufficient  if  names  only  of  witness  bo  in  me* 

morial,  312. 
and  Foction  2,  annuity  may  be  enrolled*  without  noticing  any  other  security 

for  annuity*  3 1 2. 
annuity  always  presumed  to  be  valid  and  memorialized,  312, 
party  dispi\ting  validity  or  want  of  memorial,  must  prove  it*  313. 
memorial  need  not  state  annuity  to  be  redeemable,  313. 
nor  name  of  party  iu  whose  favour  warrant  of  attorney  given,  313* 
nor  the  penalty  of  such  warrant,  313. 

nor  the  residences  of  parties  for  whose  lives  annuity  granted,  313. 
nor  that  annuity  was  for  a  term  of  years  determinable  on  such  lives*  313. 
the  6th  section  of  53  Geo.  3.  not  imperative  on  court,  313., 
and  court  may  act  as  they  like,  313. 
no  memorial  necessary  if  consideration  be  the  relinquishment  of  good-will  of 

business,  313. 
or  the  bona  fide  sale  of  premises,  leasehold  or  freehold,  313. 
or  any  other  consideration  than  the  advance  of  money,  313* 
grantee  of,  giving  time  to  principal,  discharges  surety,  325. 
surety  under,  cannot  prove  under  49  Geo.  3.  c.  121.  s.  8.,  333.  n.2.  761 . 
how  value  set  upon  instrument  securing,  in  case  of  bankruptcy,  335. 
if  given  by  infant  and  another,  latter  alone  suable,  32. 
bond  conditioned  for  payment  of  to  wife,  cannot  be  released  by  wife,  44. 
agreement  to  settle  one,  must  be  on  consideration,  65. 

ARBITRATIONS  AND  AWARDS. 

what  sort  of  remedy  for  breach  of  contracts,  637. 
observations,  &c.  on  it,  637. 
when  resorted  to,  637,  8.  n.  2. 
of  the  submission,  638  to  647. 
where  no  cause  is  depending,  638. 

how  entered  into,  638. 

of  the  form  of,  638. 

on  the  sUtute  9  &  1 0  Wm.  3.  c.  15. 638. 

intent  of  that  act,  639. 

if  improperly  obtained,  not  binding,  638* 

where  cause  is  depending  638. 

of  submission*  being  made  a  rule  of  court*  638. 

what  submission  may  be  made  rule  of  court*  639. 

how  party  should  proceed  to  obtain  rule  of  court,  639. 

how  Judges  order  revoked*  640. 
of  the  parties  to  the  submisrionf  640* 

who  may  be  a  party  to,  640. 

partners  may  settle  disputes  by,  265. 
subject  matter  of  reference^  641. 

what  tnav  be  submitted  to  arbitration*  641 . 
form  of  the  submission^  642. 

what  form  should  be  used,  642. 

how  subject  matter  should  be  described*  642. 

how  time  for  making  award  should  be  described,  642. 

of  the  provision  in  case  of  death*  642. 

when  submission  amenable*  642* 
construcHon  and  ^ect  of  submisnon^  642  to  644. 

bow -construed  in  general*  642. 

with  reference  to  subject  in  dispute,  643. 

how  fax  party  wuves  objection  as  to  illegality  of  transaction*  643» 

how  far  submission  a  stay  of  proceedings*  643. 
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ARBIITIATIONS  AND  AWARDS.— (ocwKiiwed.) 

construction  and  effedt  ofsubmisnonf  ^c. — {continued,) 

specific  performance  of  agreement  to  refer  refiisedy  ()44. 
no  aation  for  not  nominating  umpire,  644.  ^^ 
revocation  of  suhmimon^  644  to  647* 
by  death. 

bow  far  it  operates,  644. 

when  cause  referred  by  order  of  nisi  priusj  644. 

death  of  arbitrator,  645. 
by  operation  of  law. 

how  far  marriage  a  revocation,  645. 

how  far  bankruptcy  operates,  645. 

by  death  of  arbitrator,  645, 

by  arbitrators  not  making  award  in  time,  &c.,  645. 

or  by  their  refusal  to  act,  &c.,  645. 
by  act  of  the  parties. 

how  fiur  parties  can  rcToke,  646. 

how  judges  order,  or  order  of  nisi  prius,  revocable,  646. 

who  may  revoke,  646. 

form  of  revocation,  646. 

notice  of,  must  be  given  to  arbitrators,  646. 
effect  of  revocation,  646. 

award  after,  not  binding,  646. 
how  far  award  under  judges  order  binding,  646. 
how  far  obligee  may  sue  for  breach  of  covenant,  &c.,  647. 
when  attachment  issued  for  revoking  submission,  647* 
^  after  revocation,  submission  quite  useless,  647. 

of  the  arbitrators  and  their  appointment,  647. 
who  should  be  chosen,  647. 
who  may  become  arbitrator,  648. 
objection  to  arbitrator  waived  by  attending  him,  648. 
of  the  umpire  and  his  appointment,  648. 

after  regular  appointment,  dissent  of  parties  of  no  avail,  648. 
when  arbitrator  may  choose,  648. 
of  the  form  of  the  appointment,  649. 
need  not  be  stamped,  649* 
casting  lots  for,  how  far  valid,  649.  651. 
when  arbitrators  may  choose  a  new  one,  649. 
which  award  of  several  prevails,  649. 
whdt  award  of  umpire  good,  649, 650. 
proceedings  by  arbitrators  and  umpire. 

how  arbitrator  or  umpire  should  proceed,  650. 
what  notioe  they  should  give,  650. 
when  they  may  proceed  exparte,  660* 
usual  to  obtain  rule  of  court  on  party  to  attend,  650. 
of  the  examination  of  the  parties,  650. 
of  the  examination  of  witnesses,  &c.,  650. 
of  privilege  from  arrest,  whilst  attending  arbitrator,  651. 
how  arbitrators  should  act  on  disagreement,  65 1 . 
of  reference  by  themto  umpire,  651. 
of  awards  jointly  by  arbitrators  and  umpire,  65 1 . 
Of  the  duties  and  powers  of  arbitrators  and  umpire,  651  to  655. 
what  authority  they  must  pursue,  651. 
of  their  duties,  651. 

what  should  be  regarded  in  making  award,  651,, 
of  considering  points  of  law  or  e€j[uity,  651. 
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ARBITRATIONS  AND  AWARDS^(cofi<tfttied.) 

o^  the  dutia  and  potoers  of  arhUraton  oftd  umpwe^^ipontrn'oed^ 

of  determining  ille^  transactions,  651. 

to  what  amount  damages  should  be  awarded,  652, 

what  equitable  matters  should  be  regarded,  652. 

of  arbitrator's  power  to  dissolve  partnership,  652,  653. 

when  thay  may  object  to  competency  of  witness,  653. 
of'Ihe  power,  &c.  to  award  cobU^  653  to  655. 

where  submission  is  silent  respecting  them,  653. 

when  they  are  to  abide  event  of  award,  654. 

when  they  are  left  to  arbitrator's  discretion,  654. 

when  cause  goes  off  on  ineffectual  arbitration,  655. 
of  the  enlargement  of  time  for  making  awards  655. 

under  rule  of  court,  or  order  of  nisi  prius,  655. 

enlargement  may  be  more  than  once,  655. 

construction  of  endorsement  of  consent  to  enlarge,  655. 

within  what  tirne  and  how  enlargement  should  be  made*  655,  656. 
of  the  award  itself. 

form  of,  656. 

should  be  in  unison  with  submission,  656. 

of  several  arbitrators  concurrence  in  makins,  656. 

of  arbitrators  Joining  with  umpire  in  making,  657. 

award  need  not  be  delivered,  but  notice  must  be  given,  657* 

of  the  subject  matter  of  award,  with  reference  to  its  legality,  657* 

general  requisites  of,  658. 

must  be  certain,  mutual,  and  6nal,  658. 

what  certainty  sufficient,  658. 

when  final,  658. 

good  in  part  and  bad  in  part,  658. 
construction^  effect  and  operation  of  awards^  658  to  660. 

general  rules  of  construction,  656. 

when  terms  of  allowed  to  be  explained  by  affidavit,  &c  659. 

what  a  sufficient  award,  according  to  .submission,  659. 

what  construction  of  word  "  actions'*  in  award,  659. 

of  contradictions  in  its  terms,  659. 

of  ambiguity  in,  659. 

award  in  general  supported,  659. 

interest  claimable  on  sum  awarded,  qussre,  659. 

who  bound  by  award,  659. 

in  case  6f  husband  and  wife,  660. 

in  reference  by  trustees,  660. 
what  amounts  to  petformance  of  660. 

what  a  sufficient  performance,  660. 

what  lapse  of  time  a  bar  to  performance,  660. 
the  remedy^  to  compel  performance,  660  to  665. 

by  action, 

when  award  is  not  made  within  limited  time,  661. 
form  of  action,  661. 
when  award  is  made,  661. 
evidence  in,  661. 

by  bill  in  equity, 

when  equity  will  decree  specific  performance,  662. 
when  act  to  be  enforced  is  in  specie,  662. 

by  attachment, 
'     when  granted,  662,  3. 
when  award  lost,  662. 
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ABBITRATIONS  AND  AWA1U>Sv-(G0ftitiitted.) 
the  remedy  to  compel  performance. — {continued,) 
by  attacbment.-^(cofiitiitt6(f.) 
for  costs*  663. 
agunst  peers,  &c.  663. 
bankrupts,  663. 
feme  coverts*  663. 
executors  and  administratorSy  664. 
i  trustees*  &c.  and  liability  for  costs^  664. 

assignees  of  bankrupt,  664. 
trustees  of  insolvent,  664* 
after  foreign  attacbment,  664. 
making  submission  a  rule  of  court,  665. 
by  signing  Judgment  and  taking  out  execution,  660. 
retirfagakut  an  improper  award,  6&  to  668. 
at  common  law,  665. 

by  statute  9&  10  W.  3.  st.  2.  c  15.,  665. 
to  what  thb  act  extends^  665, 
grounds  of,  generally,  665. 
for  improper  stamp,  667. 
mode  of  obtaining  relief^  668. 
when  equity  will  interfiare,  667. 
how  to  proceed  in  equity,  667. 
nuKellaneous  points. 

agreement  to  refer  to^  a  sufficient  consideration  foi^  contract,  68. 

ARR£ST.— (See  vol.  I.,  tit.  "  Arrest,**  See"  Imprisonment^) 

when  contract  void,  being  executed  under  terror  of,  &c.-— (See  *^  JuipiifOii* 

rnent/') 
when  arrest  allowed,  628..' 
debt  must  in  general  b^  actuallv  due,  629. 
of  arresting  mgitive  debtor  for  oetter  security,  629. 
custom  of  London  and  Exeter  in  this  respect,  629. 
of  foreign  attachment,  630:— (See  *^  Foreign  Attachment") 
certificated  bankrupt  privil^ed  from,  how  &r,  770. 
ambassadors  and  servants  privileged  from,  606.^See  **  Consuls,"  vol.  1.) 
infant  must  plead  infoncy,  25. 
feme  coverts  dischargeable  out  of  custody,  when,  39. 
defendant  may  be  arrested  for  money  lost  at  gaming,  96. 

ARREST  OF  PRINCES.— (See  •«  Embargo:') 

ARSON. 

admissibility  of  unstamped  policy  in  indictment  for,  186, 

ASSAULT.— (See  "  Torts.**) 

ASSENT,  to  contracts. 

how  to  be  made,  103  to  105. — (See  <*  Signature:') 

ASSETS.— (See  "  Executor,*'  "  Heir.") 

ASSIGNMENT  AND  ASSIGNEE,— (See  vol.  L,  tit,  «  ^w^nee.'»— See  •rCon- 
tract;'  "  Sale,**  "  Exchange.*') 
.  of  lease, --(  See  **  Landlord  and  Tenant.**) 

how  far  surety  may  compel  assigiHMfit  of  security  to  sue  principal,  328.. 
VOL.  III.  3  a 
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ASSIGNMENT  AND  ASSIGNEE.— (eoitimii^.) 
how  hr  pawn  may  be  assigned,  302. 

how  far  assignment  divests  right  of  stoppage  tji  traruitUf  350. 
of  the  assignment  of  bonds,  choses  in  action,  ^c,  561. 
of  bills  of  lading,  &c.,  403. 

of  rq;istry  of  ships. — (See  **  Register**)  , 

of  fraudulent  assignments^  &c. — (See  '*  Eraudoiit  affecU  credUor,$.*'') 
of  assignments  in  preference  in  bankruptcy. — (See  "  Bankruptcy**) 
of  assignments  under  compoution  deeas,  &c. — (See  '*  Composition  DeedsS*^ 
of  fraudulent  assignments  as  acfts  of  bankruptcy,  740. 
in  bankruptcy,  its  effect,  and  rights  of  assignees,  &c«,  61.  748. 

ASSUMPSIT,  action  of. ' 
when  action  of  lies,  634. 

ATTACHBiENT.»(See  «•  Foreign  Attachment:') 

ATTAINDER.— (See  "  Treawnn 

effect  of,  on  propertjr  of  party  attuntedi  62. 
party  attainted  considered  as  c'wiUier  mortuus^  62. 

may  acquire  property,  62. 

but  cannot  enjoy  it,  62. 
cannot  sue  or  contract,  62,  63. 
cannot  indorse  a  bill  to  transfer  right  of  action^  63. 
where  surmised  that  party  will  be  attainted,  court  wiil  grant 
time  to  plead,  63. 
commutation  of  capital  punishment,  effect  of,  63/ 
does  not  remove  disability  absolutely,  63. 
party  attainted  cannot  take  advantage  of  attainder,  63. 
crown  will  sometimes  apply  property  of  party  attainted  for  benefit  of  cn^ 

ditors,  63. 
if  offender  pardoned,  he  may  sue  and  contract,  63. 

so  if  attunder  be  reversed,  63. 
how  far  dissolves  partnership,  and  its  effects,  251. 

ATTORNEY.— (See  "  Pr'mcipal  and  Agent:') 
may  sell  his  business,  82. 
how  fJBu*  payment  to,  good,  207.  n.  5. 

right  of  action  against  husband  for  costs  of  articles  of  peace  by  wife,  45. 
his  lien,  541. 

does  not  lose  hi?  privilege  by  accepting  bill  of  exchange,  563. 
of  his  right  of  set-off,  though  bill  not  delivered,  673. 
statute  of  limitation^  extends  to  demand  for  fees,  680.  n«  1. 
one  partner  practising  without  certificate,  he  alone  liable,  242. 
when  personally  liable,  21 1,  212. 

AUCTION  AND  AUCTIONEER.— (See  vol.  I .  tit.  «  i^ac^ton.**— See  •«  Fr'mdpal 

and  Agent:'  "  Stakeholder:*) 
a  sale  by,  within  statute  of  frauds,  292. 
falling  of  hammer  constitutes  sale  by,  4. 
sale  not  complete  till  fall  of  hammer,  144. 
,    each  lot  constitutes  separate  contract,  293. 

in  sale  of  drugs  by,  if  sea-damaged,  should  be  expressed  in  catalogue,  304. 
auctioneer  an  i^ent  of  both  panie$,  and  a  sufficient  one  within  statute  of 

frauds,  281. 
but  auctioneers  clerk  is  not,  281. 283. 
how  far  contract  by  auetioneer  binding  T^thin  statute  of.  frauds;  *282. 
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AUCTION  AND  AUCTIONEER.— rcon<mt/ed.) 

,  auctloneor  may  sue  for  pric^  of  goods,  210. 

of  the  duties  of  auctioneers,  369. 

he  canoot  sell  on  credit*  218. 

he  must  disclose  principal's  name,  211. 

or  liable  to  be  sued,  211. 

auctioneer  in  general  not  liable  for  interest  on  deposit,  219.  n.  6. 

unless  he  make  himself  personally  liable  on  sale,  219.  n.  6. 

or  purchase  rescinded  and  demand  made  on  him  for  repayment,  8  Taunt.  45. 

how  he  should  act  when  he  becomes  stakeholder* — (See  '*  Stakdiolder") 

how  hr  he  is  liable  for  n^lect  in  taking  care  of  goods,  306.  n.  1 . 

enhancing  price  of  goods  at  sale  ?oid,  136. 

but  puffers  may  be  employed,  156. 

of  stamps  at  sales  by,  1 67,  168. 

AUDITA  QUERELA. 

the  only  method  of  reversing  of  contract  of  record  by  infant,  12. 
should  be  brought  during  io^ncy,  13. 
lies  though  statute  staple  or  merchant  be  not  certified,  14. 
lies  to  vacate  record  if  obtained  by  duress,  57. 

AVERAGE.— (See  «*  Policy  of  Inmrance.**) 

particular  average,  what  it  is,  and  when  allowed,  4.32. 

AmaU  average,  what,  and  when  allowed,  440.— (See  *'  Primage.*") 

general  average,  433. 

implied  contract  to  pay,  4 
what  wiU  constitute  a  claim  for^  and  who  eniiHed  to^  433  to  437. 

in  cases  of  jettison,  &c.,  433. 

in  preserving  ship  from  storm,  &c,  434. 

in  unlading  goods  to  preserve  damage,  434. 

in  expences,  &c.  whilst  ship  in  port,  from  a  storm,  434. 

in  articles  used  by  crew  in  an  emergency,  434. 

in  redeeming  master  from  arrest,  434. 

in  repairs  of  ship,  &c.  434. 

for  what  object  loss  must  be  occasioned,  435. 

roast  breaking  in  escaping  from  enemy,  not  a  subject  of,  435. 

nor  is  the  6X)«ence  in  repairs  of  ship,  %c.  in  beating  off  enemy,  435. 

in  cases  of  capture,  436. 

owners,  until  condemnation,  may  claim,  436. 

owner  having  effected  insurance,  does  not  prejudice  his  right  to,  436* 

in  cases  of  embai^,  &c.  436. 

what  thing  lost  will  form  subject  matter  of,  436. 

goods  wrongfully  placed  on  board,  and  overthrown,  will  not,  436. 

nor  will  goods  placed  on  deck  of  ship,  436. 

the  safety  occasioned  by  the  loss  need  not  be  a  perfect  one,  437. 

sufficient  if  temporary  safety  obtained,  437  • 
^  the  casting  away  goods  does  not  divest  owner's  property  therein,  437- 

personal  Nifety,  nothing  to  contribute  for,  437. 

for  further  cases  as  to  who  is  entitled  to,  see  4 1 6  to  41 7-^See  **  Freight.** 
what  k  to  contribute  to^  and  the  mode  of  contribution^  and  who  liable  fir,  437 
to  440. 

all  merchandize  conveye^l  for  traffic  does,  437. 

bullion  and  jewels  contribute  to,  437. 

goods  not  taken  on  board  for  traffic  do  hot  contribute,  437* 

ship  and  freight  contribute  438. 

how  hr  freight  on  ship  chartered  out  and  home  contributes,  438* 
provisions  and  ammunition  do  not  contribute,  438. 
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AVERAGB.-^coitttYi»eti.) 

what  is  to  contribute  to,  mode  of  comtrUmiion,  and  who  Uiahle.^-{eontktuedJ) 

to  what  amouDt  ownerB  of  ship  contribute,  438. 

lenders  on  bottomry  and  respondentia  do  not  contribute  to,  438. 316. 

mariners  do  not  contribute  tor  wages,  438. 

except  in  ransom  of  ship,  438. 

at  wnat  price  goods  thrown  ovefboard  are  reckoned^  438. 

at  what  price  masts,  &c.  are  to  be  reckoned,  439. 

in  what  proportion  average  to  be  borne,  439* 

how  and  by  whom  proportions  fixed,  439. 

for  further  cases  as  to  who  is  liable  for,  Bee422  to423.— (SeCl^^Jkl.'O 
of  the  remedies  for^  440.^ 

a  lien  by  master  exists  for,  440.  540. 

but  usual  to  part  with  it  on  taking  security,  440. 

the  party  who  is  entitled  to,  cannot  restrain  master  from  parting  with  it» 
440. 

recoverable  at  law,  in  assumpsit,  440. 

each  parly  must  sue  separately,  440. 

sometimes  advisable  to  proceed  in  equity,  440. 
when  recoverable  back, — (Sec  «•  Freight/*) 

AUTHOR.— (See  "  Prin<«r.*) 

how  far  a  partner  with  publisher,  230. 

BAIL.— (See  "  Guarantee.**) 

how  discharged  by  giving  time  to  prindpal,  325. 

as  by  taking  a  cognovit  or  other  security,  &c.,  325. 

how  far  liable  to  surety  fur  principal,  331. 

how  far  sureties  under  49  G.  3.  c.l2].  s.8.,  762. 

may  plead  plaintifTs  bankruptcy  before  alias  sci*  facias  issued,  61. 

BAILBIENTS^See  "  Contract^'  ••  Pledge,*'  "  Carrier,"  '*  Innkeeper/"  ••  Ware- 
housemen,**  and  '*  Wharfingers,**) 
what  is  a  bailment,  354. 
of  the  difierent  species  of  bailments,  355. 
of  the  duties  of  the  bailee  in  all  bailments,  355. 
bailee  always  liable  for  deceit  or  gross  negligence,  355. 
of  the  duties^  rights,  and  liabilities  of  bailees  in  bailments,  355. 
liability  of  infimt  bailee,  24. 
effect  of  baibnent  to  feme  covert,  36. 

I.  DepoeUum  or  bailment  for    no   particular  purpose  without  reward,  356 
to  358. 

bailee  under,  must  use  the  care  of  a  prudent  man  over,*  356. 

but  he  is  only  bound  not  grossly  to  n^Iect  bailment,  356.  n.  1. 

he  is  not  liable  for  loss  arising  from  accident,  356. 

less  than  ordinary  care  to  be  expected  of  a  known  careless  man,  356. 

the  d^ee  of  care  must  be  apportioned  to  nature  of  bailment,  356. 

bailee  suffering  jewels.  Sec,  to  lie  about  rooms^  liable,  357. 

bailee  of  horse  putting  it  into  dangerous  place,  liable,  357. 

in  case  of  fire,  bailee  should  save  bailor's  goods,  if  most  valuable,  357. 

and  should  in  such  case  claim  indemnification,  357. 

bailor  should  always  acquaint  bailee  of  value  of  ba^ent,  if  bailee 
not  ascertain  it.  357. 

if  value  concealed,  bulee  bound  to  use  but  ordinary  care,  357* 

and  this  however  valuable  the  bailment,  357. 

more  than  ordinary  care  required  if  bulee  asrees  to  use  t^  357. 

or  where  from  circumstances  agreement  implied,  367. 
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BAILMENTS.— (c<m«tmi€«f.) 

L  Deponhim*  w  ba^bMentfor  no  particular  purpose  inthout  reward»'^c(mimued.) 
an  officioug  proposal  to  take  charge  of  goods  creates  this  agreemeot,  357. 
bailee  always  liable  for  ^ss  n^lect  or  fraud,  358. 
bare  leaving  of  goods  in  custody  raises  a  duty  not  grossly  to  n^lect 

them,  358. 
bailee  always  liable  to  re-deliver  bailment,  358. 
he  cannot  pledge  or  dispose  of  it,  358. 

as  against  third  persons,  he  may  bring  acdon  for  injury  to  bailment,  358. 
n.  Mandatum^  or  baUment  for  some  particular  purpose  without  reward^  358. 
distinction  between  this  and  former  species  of  bailment,  358* 
duty  of  bailee,  358. 

in  general  not  liable  for  nonfeasance,  358. 
must  use  diligence  adequate  to  perform  undertaking,  358. 
he  must  exert  his  usual  ability,  358. 

bailee  negligently  causing  injury  to  casks  in  removing  them,  liable,  358. 
builder  liable  for  building  inartificially,  358. 

captain  liable  for  intermeddling  with  seameus  chest,  and  causing  aloss,  358. 
this  bailee  sometimes  liable  for  nonfeasance,  359. 
persons  in  trade,  &c.,  more  skill  required  from,  359. 
«  farrier  liable  for  want  of  skill,  359. 

but  not  a  mere  bailee,  who  fs  requested  to  shoe  a  horse,  &c.  359. 
so  a  general  merchant  undertaking  to  enter  a  parcel  of  goods  for  ex- 
portation, not  liable  for  not  entering  them  properly,  359. 
bailee,  if  be  delude  others  by  fidse  pretensions,  is  liable,  £59« 
bailee. may  bind  himself  for  casualties,  359. 
the  d^ee  of  care  must  b^  apportioned  to  nature  of  bailment,  359. 
bailee  always  liable  to  deliver  up  bailmeut,  360. 
stakeholder  must  always  be  ready  to  re-deliver  over  stake  to  either  party, 

360, 
be  cannot  dispose  of  or  pledge  bailment,  360. 
executors  cannot  pledge,  360.  n.  1. 
III.  Commodatum^  or  hailment  for  use^  where  the  thiug  is  bailed  to  be  used  bif 
bailee  without  pa^,  360  to  361. 

is  a  species  of  loan  for  use,  to  be  restored  in  specie,  360. 

not  a  loan  of  money,  8cc.  where  thing  to  be  consumed,  360. 

bailee  must  use  more  than  ordinary  care  over^  360. 

bailee  liable  for  loss  occasioned  by  any  thing  short  of  absolute  impossibi* 

lity  to  prevent  it»  360. 
liable  for  loss  by  robbery,  360. 
but  not  if  occasioned  by  irreosuble  force,  360. 
not  liable  for  loss  occasioned  by  act  of  God,  360. 
unless  bv  prudence  he  might  have  avoided  the  loss,  360. 
as  if  bailee  tmvels  in  a  dangerous  road,  &c.,  360. 
if  bailee's  house  be  on  fire,  he  must  save  bailor's  ^oods,  if  most  valuable,  36 1 . 
bailee  obtaining  bailor's  property  wrongfully  u  liable  for  inevitable  ao- 

cident,  361. 
bulor  should  disclose  value  of  bailment  if  bailee  cannot  well  ascertain  it, ' 

361. 
if  bailee  be  known  to  bailor  as  incapable  of  using  skill*  he  must  not 

expect  it,  361. 
as  if  bailor  lend  bailee,  a  raw  voulh,  a  spirited  horse,  361 . 
bailor  having  reciprocal  beneot  of  Uiing  with  bailee,  latter  only  bound  to 

use  ordinary  care,  361 . 
if  goods  be  lent  for  sole  fidvuotage  of  bailor,  biulee  only  liable^  for  gross 

neglect^  361. 

3b3 


790  iKDEi 

BAILMENTS.— (coitiinued.) 

in.  Commadatumf  or  baUmenlfor  ufe,  where  the  thing  u  bailed  to  be  u»ed  tf 
bailee  without  pay,^^{c(mtmued.) 

bailee  must  be  always  ready  to  redelirer,  361. 
he  caDDot  pledse  or  dispose  of  baiiment,  361. 
cannot  lend  or  let  bailment  to  third  person,  361 . 

IV.  Pignori  acceptttm^  or  bailment  for  pledge  or  security,  36 1  to  36?. 

{>awnee  must  use  (read)  more  than  ordinary  care,  362. 
table  for  loss  by  any  thing  except  inevitable  accident,  362. 
debtor  discharge  if  loss  by  robbery,  &c.  362. 
liable  for  any  loss  occasioned  by  want  of  common  prudence,  362, 
pawnee  caonot  use  or  dispose  of  goods,  unless  with    owner's  coosenC^ 

362. 
implied  consent  does  not  arise  if  good^  woukf  foe  worse  for  nsimg,  362, 
but  consent  to  do  so  implied,  if  goods  would  not  be  worsen  362. 
especially  if  he  be  at  charge  in  thdr  keep,  362. 
in  some  cases,  if  borrower  does  not  repay,  pawnee  may  sell,  362. 
pawnbroker's  rights  reguhited  by  what  statutes,  362. 
pawnbroker  cannot  sell  unredeemed  pledges  a  year  after  goods  pledged,  »f 

principal  and  interest  tendered,  362. 
where  object  of  pledge  satisfied,  bailment  must  be  returned,  362. 

V,  Locatum,  or  bailment  for  hire,  Sfc.  where  some  reward  to  he  given,  363  to  386* 

Ist,  Where  the  thing  is  let  to  hire  for  reward,  363  to  364. 
effect  of  bailment,  363. 
hirer  bound  to  use  ordinary  care,  363. 
instance  how  the  hirer  of  a  horse  should  use  it,  363. 
hirer  not  liable  tf  horse  be  injured  by  accident,  363* 
or  it  be  burnt  in  a  fire,  363.  n.  10. 364.  n.  4. 
or  robbed  of  it  by  highwaymen^  363. 
unless  the  bailee  cause  the  injury  or  loss,  363. 
hirer  of  iiorse  not  liable  for  rarrier's  negligence,  364. 
the  hirer  of  a  carriage  driven  by  bailoi's  ser?ant  not  answerable  for 

nesiect  in  driving,  364. 
but  the  hirer  is  liable  for  the  negligence  of  his  own  servant,  364.  ^ 
hirer  of  horse  liable  if  his  servant  negligently  injure  it,  or  oocasiMi 

its  los»,  364. 
hirer  of  lodgings  liable  ibr  servant's  acts,  364. 
how  fiftr  a  hirer  of  real  property  liable,  364. 
2d,  Locatio  operis  faciendi^  or  bailment  to  have  some  labour  or  care  be-- 
stowed  on  U^  with  reward  to  haSee,  364  to  369, 
what  this  species  of  bailment  comprises,  364. 
must  use  same  degree  of  care  as  (read)  a  borrower  does,  364. 

360. 
watchmaker  liable  for  thefts  of  servants,  364. 
^  owner  of  dry  dock  liable  for  bursting  of  gates,  which  might  have 

been  prevented,  365. 
agister  of  cattle  must  take  more  than  ordinary  care,  3^5^. 
bailee  liable  for  misdelivery  to  wrong  person,  365. 
liable  if  he  be  deceived  by  a  forgery,  365. 

of  the  liability  and  rights  of  innkeepers,  365. — (See  ••  J/mkeepers*') 
of  the  liability  and  rights  of  warehousemen  and  wharfingers.— (See 

"  fVarehousmen  and  Wharfingers."") 
factors,  attornies,  auctioneers,  and  bailifis,  must  use  diligence 

cording  to  nature  of  undertaking,  369. 
3d,  Where  property  is  to  be  carried  from  place  to  place,  369  to  386. 
ef  the  liabilities  and  rights  of  carriers,  369. --(See  •'  Cartier.'') 
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BAILIFFS. 

of  the  duties  of,  369. 

BANISHMENT.— (See  «  Outlawry,**  «•  Jttauider:') 

BANK  NOTES.— (See  "^  BiUs  of  Exchange;'  '*  Prommory  Note."  **  Chedct/*  *c.) 
what,  589. 
parties  to»  589. 

how  far  considered  as  money,  589. 
of  description  of,  in  memorial  of  annuity,  589. 
how  transferrable,  589. 
rishts  of  holder,  589. 
of  forged  bank  notes,  590. 
how  far  tender  if  ^od,  137.— (See  "  Tender.") 
how  described  in  usurance  on,  481. 

BANK  OF  ENGLAND— (See  «  Partners/'  "  Campaniei.**) 
a  public  partnership,  226. 
how  constituted,  226. 
not  redded  as  private  partnerships,  226. 

r^ulations  of  6  Anne,  c  22.  s.  9.  and  15  Geo.  2.  c.  13.  in  fkvour  of,  229. 
what  cases  within  these  acts,  228, 229.  n.  1. 
need  not  appoint  agent  by  deed,  1 95. 
members  of,  cannot  be  bankrupts,  728. 

BANKERS.— (See  «*  Partners,"  "  Bankruptcy,"  ••  Bailments^*  "  Principal  and 
Agenuy) 

no  distinction  between^  and  other  partnerships,  227.  n.  4. 

may  charge  what  commission  and  mterest,  88. 

if  one  of  firm  commit  usury  without  knowledge  of  rest,  the  rest  not  liable  for 
penalties,  242. 

how  far  dealing  with  after  death  of  partner  discbarges  deceased's  estate,  251. 

what  the  usual  security  they  take  for  loans,  310.  592. 

securities-  to,  how  they  operate  on  change  of  firms,  310.  593. 

a  bond  of  indemnity  to  fi?e  does  not  extend  to  advances  by  four  sur- 
▼ivors,  322: 

a  guarantee  to  B.  does  not  extend  to  a  new  firm,  322. 

or  to  a  new  credit  given  after  guarantee,  322. 

money  lodged  in  hands  of,  by  a  surety  for  payment  to  creditor,  how  far  cre- 
ditor may  proye  under  bankruptcy  of  principal,  328. 

banker  having  bankrupt's  money  and  paying  it  after  notice  of  bankruptcy, 
though  to  antecedent  creditors,  may  stand  in  place  of  such  creditors,  329. 

how  far  bankers  bound  to  give  surety  benefit  of  their  proof*  329.  % 

of  their  lien,  541.  546.— (See  '<  Uen.") 

riffhts  of  set-of^  674. — (See  '*  Set-off.) 

of  the  bankruptcy  of. — (See  *'  Bankruptcy") 

of  bills  in  their  hands  in  case  of  bankruptcy,  753. 

agent  placing  money  generally  in  hands  of,  he  liable  for  loss,  215. 

BANKERS  NOTES— (See   «•  Bank  Notes,"  «•  Promissory  Note,'*  **  BiUs  of  Ex- 
change") 
what,  590. 

by  whom  issued,  590. 
how  fiir  considered  as  money,  590. 
what  a  sufficient  tender,  590« 
'    how  transferrable,  590,591.  .  .  . 

of  the  presentment  for  payment,  &c.;59]. 
*■  3»4 
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BANKRUFTCT.—  (In  partoenhips  se^  *•  Partners/'^^See  alto   **  Gaanmlee,* 

**  Setoff.*'    **  Stoppage  m  TransUu/'    '*  lAen/*  nd  Index,  foL  1.  tit. 

**  BanknspicffJ*) 
general  obaerrations  on  bankrupt  laws,  721. 
operation  of»  60.  721. 
the  trading,  or  againit  whom  commission  nutif  isstu^  723  to  729. 

who  are  and  can  be  tradera  subject  to  bankrupt  laws*  36»  37*  723. 

who,  though  not  trader*  subject  to,  724. 

what  constitutes  a  trading,  724. 

how  far  buying  to  mix  is  a  trading,  725. 

how  far  buying  to  manufacture  is,  725. 

with  respect  to  thing  itself  bought  and  sold»  727. 

how  far  drawii^  bills,  &c.  is  a  trading,  727. 

holden  of  stockB»  certain  public  companies  not  traders,  727. 

with  respect  to  the  frequency  of  the  trading,  728. 

how  far  public  officere  and  contractora  of  navy  can  be  tradera,  729. 

party  representing  himself  a  trader  cannot  afterwards  dispute,  728, 729. 
octi  of  htmkrvptcy. 

enactment  of,  1  Jac.  c.  15*  s.2.,  729. 

21  Jacc.  19.  S.2.,  729. 
5  Geo.  2.  c.  30.  s.  24.,  730. 
45  Geo.  3.  c.  124.  s.  1.,  730. 

general  observations  thereon,  731. 
y  departing  reaim,  what  constitutes,  733. 

construction  of  the  words  in  i^ct  as  to  intention  to  delay,  733. 

by  keeping  house,  what  constitutes,  734. 
what  a  denial  to  constitute  act  of,  734. 

by  otherwise  absenting  himse^,  what  constitutes,  736. 

by  suffering  himself  wiUingly  to  be  arrested  for  debt  not  due,  and  suffering 
kmse}f  to  he  ouUawed,  738. 

by  yielding  hitnself  to  prison,  738. 

frauduknthf  procuring  himself  to  be  arrested,  or  his  goods,  4rc.  to  be  at-- 
tached,  738. 

what  meaning  of  word  '*  attached,"  738. 

departing  dwelling  house,  what  constitutes,  739. 

fraudulent  conveyance  or  grant  of  property,  740. 

what  constitutes  it,  740. 

who  can  set  up  such  as  an  act  of  bankruptcy,  742. 

lying  in  prison  two  months,  743. 

eto^nn^  oui  ofprison,  what  constitutes,  744. 
thepetaOmng  credUor,  and  who  may  be,  745* 

infant  cannot  be,  24. 

to  what  amount  his  demand  must  be,  745. 

of  what  nature  debt  must  be,  745. 

how  far  debt  must  be  due,  745. 

enactment  of  5  Geo.  2.  c.  30.  s.  22.,  745. 

how  petitioning  creditor  to  act  to  strike  docket,  746. 
ihe  eommisdon,  and  its  effects,  747. 

enactment  of  13 Eliz.  c.7.  s.2.  747. 

who  to  issue,  and  where  issued  out,  747. 

claim.of,  a  matter  of  right  in  creditor,  748. 

how  proceedings  carried  on  when  commission  sealed,  748. 

how  far  bankrupt  may  sue  after,  61,  2. 

prevents  bankrupt  from  contracting  till  certi6cate  obtained,  61* 

commission  has  relation  back  to  act  of  bankruptcy,  61. 
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the  wmmissiott,  and  iU]effect^conUnued*) 

except  dealing  two  months  before  date  of  commiwion,  when,  61. 

how  Seut  bankruptcy  a  revocation  of  submiflsion  to  arbitration*  645. 
dieattignment  and  its  ejects,  and  what  property  passm  under,  748  to  755. 

effect  of  the  provuional  assignment,  748.  61. 

what  property  passes  under  general  assignment,  749.753,  754.  61. 

unliqmdated  aemands  do  not,  749.  753»  754.  61. 

assignees  may  recover  back  money  lost  at  gaming,  96. 

rights  of  bankrupt  vested  in  assignee,  61. 

of  property  assigned  by  way  of  fraudulent  preference,  what  such  fraud, 
749.  '  ^ 

of  property  in  possession  as  reputed  owner,  751. 

sale  and  return  property  vests  in  assignees,  274. 

bills  in  backer's,  &c.  hands,  753. 

debts  due  to  bankrupt  as  trustee,  &c.  754. 

bankrupt  can  sue  after,  when,  61»  2. 

claim  of  bankrupt  after,  can  only  be  defeated  in  fitvour  of  assignees  and 
creditors,  61»2. 

rights^  &c.  of  principal  and  agent,  220.  n.  2.  223. 

rijB;hts,  &c.  of  partners,  252  to  262.  266.— (See  "  Partners.'') 

of  stoppage  in  transitu  in  case  of, — (See  **  Stoppage  in  Transitu,**) 

of  liens,  547,  553.— (See  "  Lien.") 

of  set-off  in,  676. 
of  the  proof  of  debts  under  commission^  755  to  7 63* 

no  preference  in,  between  bond  and  simple  creditors,  9. 

of  contingent  and  unliquidated  demands,  756.  758. 

proof  with  reference  to  time  when  debt  contraioted,  757*    . 

demand  must  be  legal  debt  at  time  of  bankruptcy,  757. 

enactment  of  49  G.  3.  c*  121.  s.  19.  as  to  landlord  and  tenant,  759. 

operation  of  this  enactment,  760. 

enactment  of  49  G.  3.  c.  121.  s.  8.  as  to  sureties,  &c.  761.  328. 

what  sureties  may  prove,  761.  328« 

of  accommodation  acceptors,  328.  333,  4. 

enactment  of  49  6. 3.  c.l21.  s.  14.,  762. 

of  the  election  of  proof,  and  how  far  party  precluded  after  from  remedy 
at  law,  762,  763. 
the  time  and  mode  of  making  proof  763  to  765. 

within  what  time  proof  must  be  made,  763. 

of  claims,  where  debt  cannot  be  sworn  to,  764. 

who  must  prove,  764. 

where  proof  must  be  made,  764. 
duties,  rights,  and  ^biUties  of  bankrupt,  Sic,  765. 

how  fisir  liable  for  not  conforming  to  statutes,  765. 

.his  punishments^  765. 

how  far  he  may  sue  and  contract,  61. 

when  entitled  to  surplus,  62. 

of  bankrupt  partners'  rights. — (See  *^  Partners") 

how  &r  bankrupt  liable  on  award,  663. 
the  certificate,  and  its  effect,  766. 

when  certificate  granted,  766. 

how  far  stockjobbing  a  bar  to,  94. 

of  the  creditors'  assent  to,  766. 

power  of  commissioners  to  sign,  767. . 

unless  obtained  bankrupt  cannot  retain  property,  767. 

how  far  second  commission  issuable  where  no  certificate,  767» 
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ike  certyicaie,  and  its  efeci.''^{contmu£d.) 

efoct  of  certificate  in  general,  767. 

what  demands  it  dischargfen,  767. 

whatdaims  of  sureties  it  discharges,  768. 328.333.— (See  *'  Gaaroiitoe.'O 

what  daims  on  bills  it  discharges,  768.  328.  333. 
neUD  eaiUractt  arpromiie  before  or  after  contract^  770. 

effect  of  a  new  promise  before  certificate,  770. 

what  amounts  to,  770. 

effect  of  new  promise  n^lter  certificate,  770. 

what  sufficient  promise  in  this  respect,  770. 

bankrupt  cannot  be  arrested  on,  770. 
of  supertedmg  commi$non4t  771. 

when  and  on  what  grounds  commissions  superseded,  77  \. 

when  issue  directed  to  try  validity  of  commission,  772. 
of  ieeond  commimonsj  773. 

their  effect,  and  when  granted,  773. 
nuiceUaneoui  pomU* 

agreement  to  induce  party  to  sign  certificate  void,  82* 

but  not  an  ujteement  to  pay  full  debts  if  creditors  forbear,  82. 

promise  by  tnend  in  consideration  of  neglect  to  examine,  void,  80. 

BARGAIN.-^  (See  "  Omtractr) 
derivation  of  the  term,  3. 
definition  of,  3. 

BARGE-OWNERS. 

common  carriers,  and  their  liabilities,  370.— -(See  '*  ^rriers.") 

BARON  AND  FEME.— (See  '*  Husband  and  mfe.'*) 

BARTER.— (See  "  JS«c*afige,''  "  Paum.") 

ftctor  employed  to  sell  cannot  barter,  218.  n.  8* 

BARRATRY.     , 
what  it  is,  497. 
may  be  insured  against,  460. 
what  is  a  loss  by,  within  meaning  of  policy,  497. 
forfeiture  by  barratry  sometimes  amounts  to  breach  of  neutrality,  485. 
how  far  insured  may  abandon  on,  522. 

BASTARDY. 

as  to  liability  of  infants  for  money  paid  to  release  him  from,  18.  n.  4. 

bond,  effect  of  obligor's  bankruptcy  and  certificate,  758. 

money  paid  for  maintenance  of  bastard,  when  recoverable  back,  146. 

BILL  IN  EQUITY.^  (See  '*  Equity,''   *' Specific  Performance^'  '*  Ifyunctioth" 
<•  Interpleader.'*) 

BILLS  OF  EXCHANGE.— (See  •*  Promissory  Notes,**''  Checks^'  «  Bank  Notes,'' 
and  Index,  vol.  1.  tit.  **  Bill  of  Exchange:*) 
what  is  one,  559. 

seneral  nature  and  utility  of,  560. 
different  descriptions  of,  5  60 . 
peculiar  properties  of,  56 1 . . 
of  the  parties  to,  563. 
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BILLS  01?  £XCHANG£.^(co»^Miied.) 
capacity  to  be  a  party,  563. 
infant  cannot  be,  16.  22. 
but  he  only  can  take  advantage  of,  16.  22. 
may  be  ratified  bv  promise  after  a^e,  28. 
80  acceptance  oU  after  infancy,  bmding,  28. 
number  of  parties,  563. 
mode  of  becoming  party,  564. 
how  agent  should  draw,  212.  n.  1. 
how  far  partner  may  give,  238.  247. 
party  drawing  in  name  of  two,  may  be  sued  as  partner,  233. 
of  the  biU  itself,  564. 
its  parts  and  requisites  in  particular,  565. 
may  be  dated  on  Sunday,  106. 
of  the  consideration,  &c.  with  reference  to  legality,  &c.«— (See  **  Con  tracts** 

•*  Uwry,''  «  Gaming.") 
of  the  sUmp  tOi  166.  172,  &c. — (See  **  Stamps.'') 
construction  of  bills,  566. 

made  payable  abroad,  how  payment  calculated,  108. 
of  the  admissibility  of  parol  evidence  to  explain,  142.  n.  2. 
the  effect  of  taking  a  bill,  131.  274. 5 66<— (See  *<  Payment.'*) 
of  sending  them  by  post,  130. 
debt  by,  may  be  released  by  parol,  149. 

effect  of  alteration  of  a  bill,  568.  140,  141.— (See  **  JlterationJ') 
of  the  transfer  of  bills,  569. 
what  bills  are  transferrable,  569. 
who  may  transfer,  570. 

agent  authorized  to  set  discounted,  may  indorse,  199. 
as  to  evidence  of  intforser  being  fictitious  person,  114. 
how  &r  husband  may,  and  his  right  of  action,  34. 
how  far  indorsement  of  alien  enemy  transfers  right  of  action,  ■  57,  58* 
attainted  party  cannot  indorse,  63. 
time  of  trans&r,  570. 

mode  of  transfer,  571. 
efiect  of  transfer,  571. 
indemnity  6f  uidorser,  572. 
of  the  loss  of  bills,  572.  132. 
what  indemnity  to  be  offered  on  loss,  132.  . 
<     of  the  acceptance  of  bills,  573. 

when  necessary  to  present  for  acceptance,  574. 

nature  of  acceptance,  574. 

who  may  accept,  574. 

time  of  acceptai^ce,  574. 

form  of  acceptance,  575. 

liability,  &c.  of  acceptor,  576. 

notice  of  non-acceptance  when  necessary,  576. 

of  acceptance  supra  protest,  577. 

of  presentment  for  payment,  577  to  580. 

of  the  payment  of,  580. 

payment,  when  presumed  from  lapse  of  time,  &c.,.  136* 

now  party  should  act  on  non-payment,  580. 

when  notice  of  non-payment  necessary,  581.132. 

time  when  notice  must  be  given,  582. .. 

when  want  of  notice  excused,  583. 

by  whom  notice  is  to  be  given,  583. 

to  whom  notice  is  to  be  given,  584* 
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of  the  liabilitj  of  parties  on  non-paymeDt,  584. 

how  liability  diachargedy  5$5« 

how  laches  waived^  585. 

of  the  rights  of  surety  and  accommodation  acceptor  under  49  6.3.  c.  121. 

328^See  ^  Guarantee:^) 
rishts  of  drawer  in  case  of  bankruptcy,  329. 
of  the  remedies  ol  bills,  624.  634.  623. 
equity  will  sometimes  cancel,  623. 
remedies  in  case  of  bankruptcy.^(S6e  '*  Bankruptcy*^) 
riffhts  of  accommodation  acceptor  and  surety,  328.  761.— (See  *'  Guarantee.*^ 
'  what  holders  of^  may  prove,  and  be  petitionmg  creditot,  745. 

BILL  OP  HEALTH.— (See Index,  vol.  1.  tit.  ^ BiU of  HeaUh,"  andlndez,  vol.2, 
tit. «'  QttorafKtneO 
neglect  of  insured  to  have,  insurer  not  liable,  483.  n.  4« 

BILL  OF  INTERPLEADER.— (See  '<  Interpteaderr) 

BILL  OF  LADING.— (See   ^  Charierpwrty,''  **  Freight^    «  Average!*  "  jDe- 
marrage^**  &c.,  and  Indei,  voL  1.  tit.  ^  BiU  of  Lading.'*) 
when  used,  401.403. 

difference  between^  and  a  charterpartyj  403. 
what  it  is»  401. 

of  the  form  and  contents  of,  401.  n.  2^  3,  4. 
how  the  cargo  should  be  described,  401.  n.  2. 
how  jewels,  &c.  should  be  describedt  401.  n.  2. 

if  quantity  or  condition  of  goods  unknown,  how  they  should  be  described,  401 . 
of  the  exception  from  losses  by  act  of  God,  &c.  401.  n.  4. ;  and  see  397-  490 

to  501. 
decisions  thereon,  401.  o.  4. 

of  the  different  manners  and  effect  of  naming  a  consignee^  401 ..  n.  5. 
of  the  different  parts  of  a  bill  of  lading,  402. 
how  these  parts  disposed  of,  402. 
effects  of  the  different  parts,  402. 
how  far  a  delivery  under,  correct,  402. 
a  duty  of  3s.  on,  for  goods  destined  coastwise,  402. 
a  receipt  frequently  given  by  master  on  delivery  of  goods,  402. 
the  receipt  should  be  delivered  up  when  bill  of  lading  signed,  402.  5  Bar.  k  AL 

632. 
master  should  not  deliver  bill  of  lading  but  to  party  who  gives  receipt,  403. 
within  what  time  bill  signed,  402. 
how  far  previous  proposals  form  part  of,  403. 
of  the  transfer  of,  403. 
of  the  different  modes  of  transfer,  403. 
holder  of,  prima  facie  right  to  cargo,  403. 
«  mere  delivery  of,  without  indorsement,  sufficient,  except  against  indorsee, 

for  valuable  consideration,  404'. 
property  of  goods  under,  sometimes  vested  without  delivery  or  indorsement 

of,  as  by  agreement,  vesting  the  property,  404. 
but  under  such  agreement  assignor  still  may  stop  in  transitu,  404. 
how  far  transfer  by,  divests  right  of  stoppage  iu  transitu,  342. 350,  351,  2, 3. 
always  best  to  obtain  an  indorsement,  405. 
bona  fide  indorsee  a  right  to  possession  against  consignor,  though  he  knew 

goods  were  unpaid  for,  405. 
but  if  bill  indorsed  on  condition,  it  mav  be  otherwiscj  405 
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title  of  first  indorsee  prevaik  where  a  set  of  bills,  405  • 

no  property  passes  to  assignee  if  he  gave  no  consideratipn,  405. 

or  if  the  assignor  had  no  po[vrer  to  assisn,  405. 

no  right  vested  by  factor  pledging  gooos  by,  405. 

and  this  though  assignee  did  not  know  of  assignor  being  a  fiictor,  405* 

but  under  circiiinstances  a  wrongful  transfer  by  factor  will  be  of  avail,  405 » 40S* 

how  far  bill  of  lading  proof  of  ownership,  462. 

rules  of  construction  of,  same  as  in  charterparties,  462^-(See  **  Charter* 

party:') 
and  so  are  the  duties  and  rights  of  master  or  owner  under,  462. 
master  of  king's  store  ship,  when  liable  for  loss  of  bullion,  406. 
when  there  are  adverse  claims,  captain  should  file  bill  of  interpleader,  406. 
and  this  though  claims  paramount  to  bill  of  lading,  406. 
merchant  in  general  bound  to  indemnify,  406. 
master  should  have  whole  set  of  bDls  of  lading  delivered  iip,  406; 
of  the  payment  of  freight,  demurrage,  primage,  average,  &c.  see  reipectwe 

mieiof. 

BILL  OF  PARCELS. 

stamp  to,  1 68. 

BILL  IN  PARLIAMENT. 

contract  to  withdraw  opposition  to,  void,  80. 

BILL  OF  PROOF. 

of  filing  of,  in  foreign  attachment,  633* 

BILL  OF  SALE.— (See  "*  Sale/') 

bow  far  debtor  continuing  in  possession  under,  a  badge  of  fraud,  705. 
when  valid  as  against  creditors,  (kc,  740. 

BLINDNESS.— (See  "ZrfioC&c.) 

BOARD  AND  LODGING. 

for  prostitutes,  no  action  lies  for,  78. 

BONDS  IN  GENERAL.— (See  **  Contract,''  «  Bankers,*'  «•  Stocky  «  Warrant  of 
Attorney,"  **  Statute  Staple,"  **  Statute  Merchant,**  &c. ;  and  see  Index, 
vol.  1.  tit.  *' Bonds.'*) 

definition  of,  6. 

requisites  as  to  form  and  execution  of,  6. 

distinctions  between,  and  simple  contracts,  7  to  10. 

where  a  preferable  security,  7*  592. 

want  of  consideration  no  defence  to,  but  illegality  of,  &c.  is,  8. 

party  to,  estopped  from  disputing  or  adding  to  terms  of,  except  in  cases  of 
fraud,  &c.,  9. 

cannot  be  aflected  by  simple  contract,  9. 

enactment  of  47  Geo.  3.  c.74.,  592:— (See  **  Heir/') 

preference  in  payment  of  debts,  except  in  some  cases,  9.  592. 
not  to  a  record  debt,  11. 

not  affected  by  statute  of  limitations,  9. 

merges  a  simple  contract,  10. 

unless  given  as  collateral  security^  or  by  third  party,  10. 

profert  of,  necessary  in  pleading,  9. 

of  the  assignment  of,  561. 
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BONDS  IN  GENERAL.— (coMttftiiMf.) 
East  India  bond  not  transfenrable,  570. 
cannot  be  rdeaaed  but  bjr,  9. 
of  the  capacity  to  enter  into, 
single,  binding  on  infant,  if  given  for  neceMartes,  15.  29. 
otherwise  not,  15. 27. 29. 

bond  by  infant  with  penalty  voidable^  15. 29. 
how  far  these  bonds  may  be  ratified  after  age,  29. 
bond  by  seve^d,  and  some  infants,  adults  only  can  be  sued,  31. 
bond  by  feme  covert  void,  35.  38. 
except  in  some  cases,  35. 
by  feme  covert  sole  trader  in  London^  void,  37. 
but  by  promise  after  death  of  husband,  she  will  be  ch&igeable^  .38. 
by  redelivery,  &c.  of  bond  after  death  of  husband,  she  is  liable,  38* 
when  enforced  in  equity,  39. 
by  paryt  non  compos   mentis.  Sec.   in   general   iroid,  53.*-(See 

"  IdioU,''  **  Lnnaiici,**  "  Drunkennets,''  &c.) 
obtained  by  duress  void,  55.— -(See  **  Xhiress.'^) 
of  the  consideration. 

need  not  be  founded  on  consideration,  63,  64.— (See  **  ConndenHon,**} 

but  invalid  in  some  cases  if  without  it,  63. 
tainted  with  fraud  invalid,  63.  155. 
tainted  with  usury  void,  88. — (See  «•  Usury.") 

what  constitutes  usury,  88. 
tainted  with  stockjobbing  transactions  void,  92.— (See  "  Stoclgoblnng.*') 

what  constitutes  stockjobbing,  93. 
tainted  with  gaming  transaction  void,  95.-*(See  *'  Gaming") 
relating  to  sale  of  public  offices  void,  98.— (See  **  Offices.") 
effect  of  imperfect  or  illegal  considerations,  86.  102.  151. 
of  the.  subject  matter. 

wh^t  may  form  the  subject  matter  of,  99. 
of  stipulations  of  impossibilities,  &c.,  100  to  102. 
certainty  a  requisite  in,  1 03. 
effect  01  imperfect  stipulations,  102,  103. 
mode  of  testifying  assent  to,  and  time  and  place  of  entering  into,  103  to  106. 
of  the  construction  and  legal  operation  of,  106  to  118. 
how  they  carry  interest,  310. 
take  effect  from  day  when  sealed  and  delivered,  392. 
of  the  performance  of,  1 18  to  139. 
of  the  payment  of,  129  to  134. 
when  payment  of,  presumed,  135. 
of  the  suspension  of  performance,  aUerationt  release  and  discharge  of,  139. 
—(See  "  Release.") 

how  far  parol  evidence  allowed  to  explain,  Ac,  142.  n.  2. 
courts  will  not  amend,  142.  n.  2. 

how.  bond  discharged  by  accord  and  satisfaction,  release,  &c.,  14G.  148. 
—(See  ••  Release,"  "  Accord  and  Satisfaction.") 
of  the  stamp  to,  1 74,  &c.— (See  "  Stamp:*) 
of  the  authority  of  a^OQt  to  execute,  195. 
how  ageht  should  execute,  212,  note, 
-how  far  one  partner  may  bind  rest  by,  240. 

of  indemnity  contracts,  and  how  surety  discharged,  &c.,  317.322.  324. — 
(See  "Guarantee.") 

BOOKSELLER.— (See  "  Author,'^  •'  Printer,"  *•  Newspaper  Proprietor.") 
liable  for  act  of  agent  or  copartner,  242. 
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BORROWER. 

of  property  for  use,  his  rights  MdltubflitiM,  360.— *(See  "  Baiiment/') 
of  horsey  must  provide  for  keep,  107. 
of  money,  how  far. liable. — (See  **  Loan.'*) 
for  one  purpose  cannot  apply  it  to- another,  157* 

BOTTOMRY  AND  RESPONDENTIA.— (See  Index,  vol.1.,  tit  *•  Responden^"^ 
what  are  contracts  of,  313. 
what  diflference  between  each  other,  314. 
contracts  of»  a  mode  of  raising  money,  314. 
but  now  seldom  resorted  to,  314.  n.  U 
contracts  of,  cannot  in  general  be  effected  by  usury,  314. 
but  the  risk  must  be  boD&  fide,  314. 
amount  of  premium  or  interest  not  regulated  here,  314. 
except  in  case  of  loan  on  ship  or  goods  to  East  Indies,  314. 
money  how  to  be  lent  on,'  457. 

enactment  of  the  19  Geo.  2.  c.  37.  s.  5.  in  this  respect,  314.  487* 
master  of  ship  roust  comply  with  it,  315. 
partnerships  cannot  lend  on,  450. 
-  but  London  and  Royal  Exchange  Companies  may,  450.   ^ 
bottomry  on  ships  of  foreigners  trading  to  East  Indies  ?oid  by  7  Geo.  1«  c.  21  • 

8<2.,315. 
what  risks  the  lender  on,  undergoes,  315. 

m  general  subject  to  same  risks  as  underwriter  on  insi|rance,.315. 
bond  not  forfeited  by  temporary  capture  or  Joss,  315. 
from  what  time  the  risk  commences,  315,  316. 
a  lender  on,  not  liable  to  contribute  to  general  average,  316. 
but  is  not  entitled  to  benefit  of  salvage,  316. 
except  sometimes  in  East  India  voyages,  457- 
lender  cannot  recover  ship  itself,  316. 
r^stry  acts  may  afiect,  316. 
lender  on,  may  msure,  when,  -455.  457. 
how  described  in  insurance,  481. 
lender's  rights  on  abandonment,  527. 
of  set-off  in  case  of  bankruptcy,  679.  n«5.  '  ' 

BREWER.— (See  vol.  2.,  Index,  tit.  "  Brewer.'*) 
must  supply  publican  with  good  been  304. 
purchaser  of  ale,  not  entitled  to  casks,  107. 

BRIBERY. 

contracts  for,  at  election,  Foid,  80. 

of  the  admissibility  of  unstamped  instrument 'to  prove,- in  actioYi  for  penalty, 
182. 

BROKER.— (See  **  Principal  and  Agent,''  where  law  on  this  head  collected.) 
who  is  one,  and  laws  affecting,  193  to  224. 
who  maybe,  194. 
how  authorised,  194. 

of  the  nature  and  extent  of  authority  of^  as  it -affects  third  persons,  198. 
roust  act  in  ordinary  course  of  dealing,  199.  See  also  215  to  223. 
roust  disclose  principal's  name,  202,  203. 
of  rights  of  principal  where  he  does  not,  202, 203. 
may  sell  gooids  usually  placed  on  hand  for  sale,  205. 

stockbroker  cannot  self  out  on  credit,  1 99.  -  ' 

when  payment  to,  good,  133. 
of  the  duties  of,  215  to  223.  282. 
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BROKER.— ( conftfiued.) 

may  be  an  agent  of  both  partieit  and  a  auflkient  one  within  atatote  of  fiaada* 

281. 
how  hx  contracts  by,  binding,  within  statute  of  frands»  382. 
how  authority  of,  countermanded,  223,  224. 
of  his  lien,  541. 

BUHiDER^See  "  Mamufacture:*) 

how  far  suDJect  to  bankrupt  laws,  725. 

BURTHEN  OF  SHIP. 

how  described,  and  effect  of  description,  389. 394, 489, 

CALICO  FRINTERS.^(See  Indexes,  vols.  1.  and  2«,  tit.  <<  CaUeo.*^ 
have  a  lien>  when,  539*  546.-^8ee  **  Ltai.") 

CANCELLATION  OF  CONTRACTS. 

how  contracts  cancelled  in  general,  144  to  160.--(See  **  Hslease.**) 

when  equity  will  cancel,  623. 

upon  what  grounds  equity  will  cancel,  53.  160« 

written  contracts  unduly  obtained,  in  general  cancelled  by  equity^  53.  160. 

but  warrant  of  attorney  only  to  be  cancelled  by  court  of  law,  53.  1 60. 

how  ftr  bills  of  exchange,  &c.  ordered  to  be  cancelled,  53. 1 60. 

when  policies  of  iosurance  cancelled,  624. 

what  terms  equity  imposes  when  contract  cancelled,  624. 

CAFTAIN^CSee  "  Masters  of  Ships.'*) 

CAFTURE.— (See  Index,  vol.  1.  tit.  ••  Capture.") 
of  the  right  of,  608. 
observations  on  right,  608. 
questions  of  right  of,  how  determined,  608. 
effect  of  sentence  of  admiralty  court,  462.  608. 
in  France  a  for^gn  decision  not  rmrded,  609. 
in  England  and  other  countries  it  is,  609. 
of  the  effect  of  these  decisions,  462.  609. 
how  far  conclusive,  609. 

of  court  of  admiralty's  jurisdiction  in  questions  of  prize,  609- 
of  judges*  power,  and  bow  appointed,  609,  610. 
of  the  prize  court,  and  proceedings  therein,  610  to  613. 
questions  of  prize  cousidered,  611. 
how  captors  should  act  on  capture,  354.  n.  2.  612. 
of  their  liabilities,  614. 
claim  of  captured  property,  613. 
evidence  relating  to  captured  property,  613. 
damages  for  wrongful  capture  or  detention,  614. 
mode  of  assessing  damages  in,  617. 
costs  in,  617. 

how  captors  should  take  care  of  thin^  captured,  354.  n.  2.  614. 
captor  kable  for  loss  by  not  taking  a  pilot  on  board,  354.  n.  2. 
%  how  fieur  captors  may  insure,  455. 
of  the  payment  of  freight  in  case  of,  41 2, 416. 

of  passage  money,  424. 
of  general  average  in  case  of,  436. 
of  salvage  in  case  of,  440.  n.  7. 
of  clauses  in  policy  ^ring  liberty  to  capture^  470. 
what  a  loss  bv,  within  policy,  493. 
how  far  a  total  loss  to  entitle  insured  to  abandoni  518, 
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CARDS-— (See  "  Gaming.'')    See  vol.  2.,  tft.  •«  Cards  and  Dice.*') 

CARPENTER. 

of  lien  against,  to  compel  working  in  queen's  yards,  538. 

CARRIER.— (See   "  Bailment,"   ««  Policy  of  Insurance*"   "  Charterparty/"  and 

'*  BiU  of  Ladingr) 
of  private  carriersp  384. 
of  common  carriers. 

who  are  such,  369. 
their  liabilities,  369. 
liable  for  what  might  have  been  provided  against,  369. 
liable  for  loss  by  fire,  371* 

unless  within  meaning  6  Ann.  0.31.  or  14 G.  3.  c.  78.  s.  86.  367< 
liable  for  loss  occasioned  by  rats,  370. 
so  if  carrier  run  ship  against  anchor  under  water,  370. 
liable  for  robbery,  370. 

even  though  goods  taken  by  irresistible  force,  370. 
always  liable  for  acts  of  servants,  371. 
coachmen  not  liable  for  los<i,  214. 
what  care  he  must  observe  in  storing  goods,  393. 
the  loss  must  be  occasioned  while  goods  in  custody  as  a  common  carrier, 

371. 
not  liable  if  carriage  be  illegal,  85. 

regulations  as  to  the  delivery  of  parcels  in  bills  of  mortality,  371. 
not  liable  for  loss  arising  by  act  of  God,  372.  397.  490. 

or  of  the  king  s  enemies,  372.  493.  495. 
unless  he  imprudently  incur  the  loss,  372. 
loss  occasioned  by  sinking  of  hoy  through  sudden  gust  of  wind,  hoymen 

not  liable,  372. 
not  liable  if  bailor  use  any  fraud  to  conceal  value  of  parcel,  373. 
as  to  what  amounts  to  such  fraud,  373.  n.  2. 
but  bailor  need  not  in  general  disclose  its  value,  373.  n.  2. 
not  liable  if  loss  occasioned  by  bailor's  neglect,  373. 
as  if  bailor  neglect  to  obtain  permission  for  goods  to  be  landed,  373. 
or  if  goods  be  delivered  imperfectly  packed,  373. 
but  it  would  be  otherwise  if  defect'might  be  perceived,  373. 
in  some  cases  carrier  discharged,  where  bailor  has  exclusive  care  of 

goods,  374. 
80  bailor  may  so  conduct  himself  as  to  raise  a  tacit  stipulation  he  does 

not  consider  the  carrier  as  a  common  one,  374. 
carrier  always  liable  for  gross  negligence,  378. 
as  to  what  amounts  to  gross  negligence,  378. 
how  far  carriers  may  limit  their  responsibility  by  agreements  or  notices,  377. 
how  far  charterparUes  and  bills  of  lading  operate, — (See  respective  heads  of) 
carrier  may  limit  or  entirely  discharge  his  responsibility  by  notice,  377. 
but  not  against  losses  arising  from  misfeazance  or  gross  negligence,  377. 
nor  against  provisions  of  a  statute,  as  porterage  act,  &c.,  377* 
these  notices  in  effect  constitutis  agreements  oetween  carrier  and  bailor, 

377. 
to  exclude  him  from  responsibility,  bailor  must  know  of  notice  when 

parcel  delivered,  377. 
what  precaution  carrier  should  use  in  this  respect,  377. 
notice  in  carrier*s  office,  no  prim&  facie  proof,  unless  read,  377. 
nor  is  notice  in  newspaper,  377. 
but  notice  in  gfizette  is,  377. 
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CARRIER.— (coR<if2U6(2.) 

how  Jar  carrier  smay  limit  their  responsibility  by  agreements  or  notices, — (continued.} 
repeatedly  receiving  notices,  377. 
notice  must  be  given  when  goods  delivered,  378. 

notice  at  terminus  of  journey,  not  sufficient  for  goods  delivered  at  inter- 
mediate places>  378 
notice  once  given  operates  till  withdrawn,  378. 
these  notices  construed  strictly,  378. 

where  two  notices  given,  one  least  beneficial  available  onlVi  378. 
loss  occasioned  by  personal  default  not  within  notice  exempting  carrier 

from  losses  by  accident  or  chance,  378. 
carrier  liable  for  a  misdelivery  though  notice  given,  379. 
so  liable,  notwithstanding  notice  if  he  knew  of  value,  379. 
where  this  knowledge  presumed,  379. 
the  word  "  glass*'  written  on  package  sufficient,  379. 
a  notice  is  no  avail  against  a  misfeazance  or  gross  negligence  of  carrier, 

379. 
what  amounts  to  such  misfeazance  or  gross  negligence,  379. 
ship  being  unseaworthy  does,  392. 

misdelivery,  or  nondelivery  within  reasonable  time,  amounts  to,  379. 
so  does  sending  parcel  bv  different  coach,  379. 
so  removing  it  into  anotner  coach,  379. 
so  if  goods  be  carried  beyond  place  of  delivery,  379 
so  is  a  delivery  to  person  misrepresenting  himself  as  assignee,  whom  carrier 

knew,  379. 
so  is  a  delivery  to  u  person  in  street  whom  carrier  did  not  know»  when 

parcel  directed  to  be  left  till  called  for,  379. 
so  if  carrier  let  cnrt  or  coach  stand  unprotected  in  middle  of  street,  379, 380. 
so  is  the  not  stopping  a  leakage  which  carrier  k-new  of,  380. 
the  deceit   of  bailor  in  concealing  value  of  parcel  dischai^ges  carrier, 

where,  380. 
a  subsequent  promise  to  make  good  the  loss  makes  carrier  liable,  278. 
but  not  if  such  promise  be  by  a  book- keeper,  278. 
hoc  far  carriers  responsibility  restricted  by  statutes,  374  to  376. 

how  far  owner  or  nisister  of  ship  liable  under  52<jreo.  3.  c.  39.,  where  no 

pilot  on  board,  374. 
proviso  for  refusal  or  neglect  to  use  means  to  take  pilot  on  board,  374. 
owner  liable  only  for  value  of  ship  and  freight,  where,  37'4. 
where  pilot  incompetent  or  guilty  of  any  neglect,  374. 
remedy  by  civil  action  aeainst  pilot  not  taken  away,  375. 
Ikow  far  owners  of  ships  liable  for  injuries  by  neglect,  or  act  done  to  any 
i  other  vessel  or  goods  thereon,  by  53  Geo.  3.  c.  159.,  375. 

owners  liable  for,  as  far  as  value  of  ship  and  freight  for  that  voyage,  375. 

loss  occasioned  by  owner  who  was  master  aUo  nnthin  the  act,  375. 

at  what  time  value  of  ship  to  be  calculated,  375. 

freight  within  this  act,nnd  what  is  not,  375,376. 

freight  how  to  be  calculated,  375. 

separate  losses,  compensation  for,  376. 

of  the  responsibility  of  the  master  and  mariners,  376. 

what  owners  of  vessels  within  the  act,  376, 

owners  of  ships  not  liable  for  loss  bv  fire  on  board,  26  Geo.  3.  c.  86  s.  2. 

376. 
nor  liable  for  gold  or  jewels  lost,  &c.  on  board,  unless  notice  of  the  value 

be  given  on  shipment,  376. 
how  far  owners  liable  for  embezzlement  by  master  or  mariners,  see  7  Geo.  2, 
c.  15,  26  Geo.  3.  c.  86. 
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CARRlER.^conHnu€d. ) 

at  what  time  carrier^ s  responsihiUty  commenceSf  380. 

commences  from  time  when  goods  delivered  to  bim  as  carrier,  380. 
how  for  leaving  in  innyard  or  warehouse  sufficient  to  charge  him,  380. 
a  warehouseman  sometimes  suable  as  carrier,  380. 
porters  and  warehouse  receivers  are  carriers'  accents,  380. 
delivery  to  stagecoachmen  renders  master  liable,  380. 
captain  is  the  charterer's  agent,  and  owners  not  liable  for  his  acts,  380. 
but  under  circumstances  are  so,  380. 
how  far  delivery  in  port  discharges  consignor,  381. 
at  what  time  carrier' k.  respansibiHty  ceases^  381. 

ceases  on  actual  delivery,  or  where  goods  stopped  in  trafuitu,  381* 

carrier  bound  to  deliver  goods,  381. 

if  he  does  not,  yet  he  must  give  notice  of  arrival,  381  • 

as  to  what  amounts  to  a  delivery  to  discharge  carrier,  381. 

leaving  goods  at  an  inu  not  sufficient  delivery,  38 1 . 

where  goods  cannot  be  delivered,  by  reason  of  illegal  detention  of  revenue 

officers,  carriers  still  liable,  381 . 
for  further  cases  and  points  on  this  subject,  397.— (See  ••  CharterpartyJ') 
'  of  the  carriers  reward^  382  to  384, 

carrier  always  entitled  to  reward,  382. 
but  cannot  claim  more  than  reasonable,  38J2. 

by  2&3  W.&M.  c.  12.  s.  24.  quarter  sessions  in  England  or  Wales 
shall  yearly  assess  and  rate  the  price  of  land  carriage  of  goods,  382,  3* 
shall  certify  same  to  chief  officers  of  each  market  town,  3S4. 
carriers  shall  not  take  above  rates  so  fixed,  384. 
penalty  for  so  doing,  what,  how  levied  and  applied,  384. 
regulation  of  porterage  within  bills  of  mortality,  by  39  G.  3.  c.  58. 

383.  II.  2. ;  see  also  21  G.  2.  c.  28.  s.  3. 
for  further  cases  and  points  on  this  subject. — (See  "  Freight*') 
carrier,  by  taking  bill  from  consignee,  drawn  upon  consignor,  does  not 

forego  riffht  against  consignor,  423. 
who  liable  for,  152. 
ofJOfUen,  539, 544,  546, 552— (See  "  Lien.'') 

no  lien  for  booking  or  warehouse  room,  549r 
misceUaneow  points, 

how  far  delivery  to,  avoids  statute  of  frauds,  287* 
how  far  delivery  to,  divests  property  of  consignor,  24. 128.  344. 
delivery  of  goods  to,  by  mistake,  does  not  divest  property,  347. 
the  lien  for  general  balance  does  not,  347. 

CARTE  BLANCHE. 

what,  in  case  of  a  bill,  570. 

CATALOGUE,— (See  ••  Particulars  of  Sale,''  "  Proposal:') 
CATCHING  BARGAINS,  relief  in  equity  from,  9. 

CERTAINTY. 

requisite  in  all  contracts,  103.  113. 

CERTIFICATE.— (See  vol.  J .  Index,  title  "  Certificate:') 
East  India,  one  not  transferable,  570. 

CERTIFICATE  OF  BANKRUPT, 
where  granted,  and  its  effect,  766, 
in  bankruptcy  in  partnership,  257,  261.  333,  334. 
how  far  subsequent  promise  does  away  with,  770. 

3  p2 
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CHARTERPARTY.-.(See  "Oirri^r,"  **  Policy  of  Insurance,*'  **  BiU  of  Ladimg,^ 

"  Ereight  ;'*  see  Index,  vol.  1.  tit.  "  Charierparty/') 
agreement  to  induce  creditors  to  sign,  where  void,  82. 
when  entered  into,  387*  403. 
eometiines  memorandum  of,  entered  into,  388. 
definition  of,  388. 
parties  to,  388. 

may  be  entered  into  by  an  agent,  388. 

master  of  ship  a  sufficient  agent,  where,  388. 

if  charterparty  under  seal,  agent  must  be  authorised  under  aeal»  388. 

or  sometimes  agent  will  be  personally  liable,  388. 

partners  cannot  bind  each  other  by,  when,  388, 389* 

several  owners  should  severally  execute  it,  3S8. 
form  and  contents  of,  389. 

need  not  be  under  seal,  388. 

but  it  usually  is,  388. 

the  usual  contents  of,  389. 

effect  of  a  mistake  in  amount  of  ship's  burthen,  389.  394.  489. 

of  penal  clauses  in,  390. 

how  far  proposals  become  part  of,  403.— (See  "  Proposed.**) 
the  stamp  to,  is  the  same,  whether  it  be  under  seal  or  not,  388. 
construction  and  effect  of,  in  general,  390  to  400.  109. 

general  rules  of  construction  prevail,  390  to  400.— (See  "  Omiroett** 
construction  of.) 

the  intention  of  parties  re£;arded,  390. 

hard  and  absurd  stipulation,  not  relieved  against,  if  they  are  express,  390. 

cannot  be  varied  by  parol  evidence,  390. 

the  contract  is  in  general  reciprocal,  390. 

but  particular  stipulations  may  make  it  otherwise,  390. 

what  words  amount  to  a  condition  precedent  in,  390. 

delivery  of    outward  cargo  not  a  condition  precedent  to  providing  a 
return  cargo,  390. 

the  charterparty  takes  effect  from  day  when  sealed  and  delivered,  392. 

unless  there  be  words  of  reference  to  the.  day  of  the  date,  392. 
construction  of  the  owner'%  covenants,  392. 
of  the  covenant  as  to  seaworthiness,  392. 

what  it  comprehends,  392. 

vessel  must  be  fit  to  perform  voyage,  notwithstanding  covenant,  392. 

and  owner  liable  if  unseaworthy,  though  notice  given  of  his  limiting  his 
responsibility,  392. 

having  an  insufficient  bottom,  or  unsound  timbers,  is  unseaworthines8^392. 

so  is  a  ship  being  without  knees,  392. 

ship  must  be  seaworthy  when  she  departed,  392. 

sometimes  unseaworthmess  presumed,  392. 

for  further  cases  on  this  covenant,  482. — (See  '<  Pe^  ^  Imurmee/') 
covenant  as  to  things  necessary  for  voyage,  394. 

not  providing  bill  of  health,  a  breach  of,  394. 

ship  must  be  furnished  with  sufficient  tacklins^,  394. 

ship  must  have  sufficient  crew  and  captain,  394. 

so  a  pilot  must  be  on  board  when  necessary,  394. 

for  further  cases  on  this  cof^enant,  483. — (6ee  "  Policy  of  Insurance,*^ 
covenant  to  be  ready  to  sail,  &c.,  393. 

if  ship  not  ready,  charterparty  rescindable  in  toto,  393. 

and  if  charterer  has  shipped  part  of  cargo,  he  may  ship  remainder  in 
another  ship,  393. 
covenant  as  to  manner  of  lading,  stowing,  *c.  393. 

usage  of  place  regaided,  unless  there  be  express  covenant,  393. 
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CH  ARTERPARTY.— ( coit/iniied.) 

construction  and  effect  off  in  general. — (continued) 
how  owners  should  stow  gpods^  393. 
owners  must  provide  ropes,  &c.  for  receiving  goods,  393. 
injury  to  cask  in  letting  it  into  hold,  owner  liable  for,  393. 
dunnage  should  be  placed  in  hold,  393. 

and  cargo  must  be  arranged,  so  that  no  injury  arise  from  motion  or 
leakage,  394. 
covenant  to  load  a  full  cargo^  394. 

if  owner,  must  take  as  much  on  board  as  can  be  done  with  safejty,  394. 
of  the  covenant  to  load  cargo  according  to  described  burthen  of  the 
ship,  394. 
wkai  may  be  taken  by  master  on  the  ship,  394. 

usage  allowed  to  captain,  contract  in  this  respect,  394. 
at  what  time  ownefs  responsibility  commences,  394. 

OD  master's  receipt  of  goods  at  quay  or  beach  in  port  of  London,  he  be- 
comes liable,  394. 
delivery  to  mate  on  wharf  sufficient  to  charge  owners,  where,  395. 
master  must  provide  sufficient  safeguard  for  goods,  396. 

owners  UabiUty  as  to  commencement  of  voyage,  395. 

in  what  time  voyage  must  be  commenced^  395. 

if  voyage  performed,  freight  due ;  but  in  case  of  deviation,  owners  liable, 
395. 

owners  must  not  sail  before  appointed  time,  395. 
covenant  as  to  sailing  with  convoy,  396. 

ship  must  repair  to  place  of  rendezvous,  396.  476. 

what  ship's  convoy  must  be  composed  of,  396.  475. 

departing  from  place  of  rendezvous  sufficient,  396. 

ship  need  only  go  as  far  as  possible  on  voyage  with  convoy,  396.  477. 

ship  must  continue  with  convoy,  396. 477.— (See  vol.  2.,  Index  "  Convoy.**) 

unless  compelled  to  quit  by  necessity,  396. 

master  should  obtain  instructions,  396.  477* 

but  not  liable  if  prevented  by  weather,  396. 

or  if  commodore  refuse  them,  396. 

for  further  points  and  cases  on  this  covenant,  475.— (See  **  Policy  of  In^ 
surance,*') 
covenant  as  to  course  of  ship,  475. 

what  course  and  expedition  should  be  pursued,  475. 

when  ship  may  make  a  deviation,  475. 

how  &r  mighter  can  countermand  Order  of  course*  396,  397. 

how  cargo  should  be  taken  care  of  during  voyage,  39/. 
exceptions  limiting  ownei's  liability,  397* 

what  amounts  to  a  loss  by  act  of  God  or  king^s  enemies,  397. 

if  owner  or  master  occasion  loss  by  imprudence  or  gross  neglect,  he  is 
liable,  397. 

liable  for  loss  by  embezzlement,  &c.,  397. 

liable  for  running  ship  on  a  known  rock,  397* 

for  further  cases  and  points  on  this  provision,  490  to  501, — (See  •*  In- 
surance*'*) 
covenant  to  be  performed  on  completion  of  a  voyage,  397. 

ship  must  on  completion  of,  be  safely  moored  and  anchored,  397. 

in  what  time  and  where  cargo  should  be  delivered,  397. 

rights  as  to  payment  of  freight,  &c.,  397,  398.— (See  "  Freight/') 

of  the  manner  of  delivering  the  cargo,  398. 

usage  of  trade  regarded  where  no  express  covenant,  398. 
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CHARTERPARTY.— (co«fi«u«f.) 

exceptions  limiting  owner^s  liaifiUly, — {continued,) 
usage  of  London  as  to  delivery,  398. 
where  owner  or  master  discharged  by  delivery,  398. 
hoymen  in  London,  bringing  goods  from  outport,  must  send  them  by  land 

to  place  of  consignment,  398. 
owner  must  obey  consignee's  request  to  deliver,  398. 
goods  coming  from  foreign  countrvt  delivery  at  wharf  in  London  sufficient, 

398. 
consignee  sending  lighter  in  Thames,  owner  of  ship  must  watch  goods 

till  lighter  full,  398. 
owners  not  liable  after  lighter  is  fiill,  399. 
when  ship  is  performing  quarantine,  consignee  should  send  somebody  to 

pack  and  take  care  of  goods,  399. 
of  tlie  covenants  by  the  charterer,  and  his  liahUitieSf  399. 
if  charterer  do  not  ship  goods,  owner  may  take  in  others,  399. 
and  so  if  charterer  only  ship  a  part  of  soods,  399. 
charterer  in  such  cases  liable  ror  dead  freight,  if  owner  do  not  take  in 

other  goods,  399. 
charterer  not  loading  liable  to  freight  if  an  average  cargo,  399. 
how  dead  freight  to  ne  calculated,  399. 
charterer  may  take  in  other  person's  goods,  399. 
or  he  may  wholly  underlet  ship,  400. 
unless  a  stipulation  to  contrary,  400. 
what  goods  the  charterer  may  lade  on  board,  400. 
where  no  licence  necessary,  none  need  be'  obtained,  notwithstanding 

covenant,  400. 
charterer's  covenant  to  pay  for  extra  men,  on  ship's  dischaige,  liable 

though  ship  be  burnt,  400. 
how  far  charterer  liable  for  not  unloading  cargo,  400. 
when  charterer  liable  for  demurrage,  400.—- (See  ^*  Demurrage/*) 
what  raises  an  implied  covenant  for  demurrage,  400. 
of  the  payment  affreight^  detnurrage,  primage^  average,  &c.,  see  respectiot 

titles  of, 

CHECKS.— (See  •«  Bills  of  Exchange,**) 
what,  591. 
form  of,  591. 

of  the  stamp  to,  591.  174. 
how  transferred,  591. 
when  presented  for  payment,  591. 
effect  of  taking  in  payment,  131. 
effect  of  preferring  it  to  ready  money,  132. 
effect  of  loss  of,  132. 

CHOSE  IN  ACTION.— (See  Index,  vol.  1.  tit.  "  CAose  inJciion:') 
of  the  assignment  of,  5Q1. 
assignment  of,  valid  in  equity,  1 1  ?• 
of  rights  of  husband  and  wife  in  respect  of,  33,  34. 
of  rights  of  partnership  as  to  survivorship,  249* 

CLERGYMEN. 

subject  to  bankrupt  laws,  723. 

CLERK  OF  ASSIZE. 

his  lien,  542.  n.  9.  '       ' 
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CLERK  IN  COURT. 

his  lien^  542. 


CLERK  OF  PEACE, 

assignmeDt  of  profits  of  office  of,  illegal^  98. — (See  "  Office") 

CLUB.— (See  ««  Societies^''  <«  Compames;'  "  PartneTir) 

agreement  for  subscription  to  make  dock,  of  stamp  to,  1 77. 
for  safe  custody  of  box  of,  175. 

COACH  OWNERS.— (See  •*  Carriers;'  vol.  2.,  Index,  '«  Coaches.") 
of  injunctions  between,  622.  n.4. 

COFFEE  HOUSE  KEEPER. 

how  fisir  liable  for  loss,  365.  n.  6.— (See  "  Innkeeper*'*) 
subject  to  liabilities  of  innkeeper,  where,  365. 

COGNOVIT (See  "  H^arrant  of  Jttorney.'') 

of  the  stamp  to,  167- 

when  discharged  by  bankniptcy  and  certificate,  757,  758. 

COHABITATION. 

promise  in  consideration  of  past,  when  binding,  72.  79. 

parol  agreement  to  settle  annuity  in  consideration  of  past,  not  binding,  79. 

promise  in  consideration  of  future,  void,  78. 

COIN.— (See  Indices,  vols.  1.  and  2.  tit  •<  Coin.") 
how  described  in  insurance,  481. 

COLLATERAL  SECURITY. 

does  not  mei^e  original  demand.  10,11. 148. — (See  "  Payment,'^  "  Release.**) 

COLLECTOR.— (See  Index,  vol.  1 .  tit.  "  Collector. ") 

in  general  not  liable  for  money  had  and  received,  213.  n.3. 

COMMISSION.— (See  vol.  I.  Index,  tit.  *«  Commisswn,") 

of  the  rights  of  agents,  Actors,  and  brokers,  &c.  to,  221. 

amount  of,  depends  on  contract  or  usage,  221,  222. 

the  regulations  of  12  Ann.  st.2.  c.  16.  8.2.,  and  17  G.  3.  c.  26.  in  this  respect, 

222.  n.  I . 
ther^ulation  by  31  G.  2.  c.  10.  s.30.  as  to  navy  agents,  222.  n.  1. 
how  the  right  to,  forfeited,  222.  n.  1. 

by  misconduct,  222. 

by  engagement  in  illegal  or  fraudulent  transaction,  222,  3. 

by  becoming  executor  to  employer,  222.  n.  1. 
agent  indictable  for  taking  too  large  brokerage  on  negotiating  accounts,  222. 
maybe  insured,  452. 

COMMISSION  OF  BANKRUPTCY.— (See  "  Bankruptcy:') 

COMMISSIONERS. 

of  customs.— (See  vol.  1.  Index,  title  "  Commissioners  of  Custojus:*) 
.   of  excise. — (See  vol.  1.  Index,  title  "  Commissioners  of  Excise:*) 
of  navigation  act,  when  liable  to  be  sued,  211. 
of  bankrupts. — (See  **  Commission  of  Bankruptcy:') 
of  lunatic,  power  over,  only  during  pleasure,  5 J. 
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COMMITTEE. 

deducdng  maintenance  for  lunatics  must  account  for  surplus,  51. 
must  pay  over  surplus  to  lunatic,  if  he  recovers,  5 1 . 
or  to  bis  representative  after  death,  51. 

COMMON  LAW.— (See  Index,  vol.  1 .,  tit.  ««  Comnum  Law.'*) 
what  contracts  are  void  at,  78  to  83. 

COMPANIES.~(See  **  Partners,*'  and  see  voL  1.,  Index  "  Campama.') 
what  are,  226. 

any  one  may  become  member  in,  without  consent  of  all  others,  226. 
some  constituted  by  letters  patent,  226. 

as  East  India  Company,  Bank  of  England,  &c.,  226. 
others  constituted  by  agreement  of  body  of  members,  226. 

as  some  of  life  and  fire  insurance  companies,  &c.,  226. 
number  of  individuals  allowed  in,  regulated  by  66. 1.  c.  18.,  227,  228* 
those  constituted  by  royal  charter  or  statute  not  r^rded  in  light  of  partner- 
ships in  general,  226. 
as  in  East  India  Company^  226. 

in  other  public  companies  members  liable  as  in  private  partnership,  226.  • 
bow  companies  are  in  general  managed,  227. 

bow  far  prohibited  from  acting  to  pr^udice  of  Bank  of  England,  228. 
death  of  member  has  no  effect,  227. 
bow  sued  in  equity,  and  compelled  to  account,  228.  n.  3, 

.  COMPOSITION  DEEDS,  DEEDS  AND  LETTERS  OF  LICENSE,  DEEDS 
OF  INSPECTION,  fcic. 
of  arrangements  between  debtor  and  creditor  in  general^  688. 
when  entered  into,  and  their  utility,  &e.,  688. 
of  a  d»ed  or  letur  of  license,  688. 
a  deed  of  inspection,  689. 
preliminarv  agreements,  689. 

of  deeds  of  composition,  689.  ' 

of  the  parties  to  these  instruments,  690. 
of  the  consideration  of,  690. 

there  must  be  a  consideration  for  entering  into,  690. 
what  a  sufficient  consideration  for  entering  into,  690. 
consideration  not  inquired  into,  if  instrument  under  seal,  691. 
of  the  parties'  assent,  691. 
when  assent  implied,  691. 

within  what  time  and  how  party  should  execute  deed,  692. 
bow  entered  into  by  partners  and  agents,  693.  208. 
of  the  subject-matter  of  these  instruments,  693. 
of  the  construction,  nature,  and  effect  of,  693. 
sometimes  construed  strictly,  694. 
equity  in  general  assists  composition  of  debts,  &c.,  694. 
bow  far  they  operate  as  a  discharge  of  original  claim,  694. 
bow  far  they  suspend  original  claim.  694. 
Hs  to  the  delivering  up  of  securities,  696. 
bow  far  they  discharge  guarantee,  326. 
of  the  performance  of  the  arrangement,  and  what  will  excuse  or  discharge 

performance,  697. 
if  debtor  does  not  comply  with  terms,  obligation  discharged,  697. 
court  of  equity  will  not  release  debtor  in  such  case,  697* 
aometimes^  though  not  complied  with,  execution  cannot  issue,  697. 
creditor,  after  entering  into>  cannot  become  petitioning  creditor,  697. 
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COMPOSITION  DEEDS,  DEEDS  AND  LETTEttS  OF  LICENSE.  DSED6 
OF  INSPECTION,  kc.—{contmued.) 
unless  in  particular  cases,  697. 

performance  excused  if  creditor  deceived,  &c.  when  he  executed,  698. 
of  contracts  in  fraud  of  composition,  &e.  713. — (See  **  Fraud  <ii  difftctmg^ 
CredUoTi,**) 

of  fraudulent  assignments  of  propertjr,   69S,-*(See  «*  JFraitd  a$  qffecHug 

Crediion,**) 
of  voluntary  aasigftmenta  without  Taluable  cousideration  to  assignor,  701. 

COMPOUNDING  FELONY. 

Contract  in  consideration  of,  void,  80,  81. 

CONCEALMENT,  <u  U  aff^cU  confrac^j.— (See  "  Frauds''  •«  JUisrepres^tatiwi' 
'•  Policy  of  Insurance,*'  "  Sale"  «  Composition  Deeds.**) 

contract  obtained  through,  void,  81.  155. 

who  may  take  advantage  of,  155. 

how  far  contract  vacated  by,  155. 

effect  of,  on  contract,  155. 

how  parties  should  rescind  contract  on  ground  of,  145.  153. 1  56. 

parol  evidence  allowed  to  shew,  143,  144. 

so  unstamped  instrument  may  be  given  in  evidence*  184. 

when  pirty  ipay  be  sued  for,  306. 

of  liabilities  of  principal  and  agent  for,  209. 214.  216. 

of  liabilities  of  partners  for,  238  to  242.  247. 

what  constitutes,  155. 

parties  should  disclose  all  material  facts  in  a  transaction^  )55. 

and  so  should  agents,  209. 

instances  in  iosuraoces,  156. 

seller  not  bound  to  disclose  all  faults,  157. 

nor  facts  which  may  tend  to  his  disad vantage,  160. 

nor  is  seller  of  article  with  all  &ults  bound  to  disclose  latent  defects  which 
he  knew  of,  157- 

but  all  contracts  void  where  artifice  used,  157. 

and  seller  knowing  buyer  to  labour  under  a  delusion  should  ^ooore  it,  157. 

but  facts  need  not  be  disclosed  whereof  each  party  can  judge,,  157. 

what  concealment  avoids  policy  ofinsurance,  508.  510. 

concealing  material  fact  from  party  guaraiUteeing,  guarantee  voidy  162. 

concealing  from  agent  affects  principal,  207. 

CONCURRENT  CONSIDERATION, 
what  constitutes,  7^>  1 19. 

CONDEMNATION.— (See  *'  Judgment  *'  Mmkalty,**  *•  Prize  Court.*'  And  see 
vol.  1.,  Index,  tit.  **  Condemnation.**) 

CONDITION.— (See  *•  Deed,**  ««  Bond;'  "  Cimtraet;'  «•  Safe,"  *' Exdutnge,  Arc." 
"  Charterparh/t  *c.") 
precedent  or  concurrent,  nature  and  effect  of,  118.  75 » 
mutual  and  independent  nature  and  effect  of,  119.  75. 
continuing,  how  to  be  performed,  and  what  constitutes,  120. 76. 
construed  by  words  and  nature  of  agreement,  and  intention  of  parties,  120. 
rules  of  construction  of,  106  to  116. 

debtor  endeavouring  to  impose,  at  time  of  tender,  tender  insufficient,  137. 
of  sales  upon,  374.  273.  274,««*(See  **  S<Ue:*) 
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CONDITION.— (co»<i«tt€d.)  , 

how  far  contracts  in  charterparty  are  conditions  precedent,  391. 
of  conditional  acceptances  of  bills,  575. 

CONSIDERATION.— (See  "  Contract  *^  Deed/* "  Bond/'  "  Ji/^oZ  Qmtraci.'^ 

CONSIGNOR  AND  CONSIGNEE. 

of  their  respective  riirhts,  &c.  under  chartcrparties.— (Sec  ••  Charter-party:^ 

under  bill  of  lading,  V2 1.— (See ''  mi  ofLadtng**) 
as  to  payment  of  freight,  &c.  41«.— (See  •*  Frdght,  Demurrage/'  &c,. 
of  consignees  lien  on  ship's  register,  540. 
how  far  consignee  may  insure,  454. 
when  liable  for  carriage  of  goods,  152.— (See '«  Freight  &c.) 

CONSTRUCTION.— (See  vol.  1.,  Index,  tit.  "  Construction:*) 

of  contracts  in  general,  106  to  1 18.  103.— (See  post,  814, 815.) 
of  other  contracts  in  particular,  see  respective  heads  of. 

CONTINGENCY. 

how  fax  bills  payable  on  goods,  564,  5. 

contracts  on,  in  general,  when  usurious,  90. 

contractor  must  provide  against,  or  liable  for,  101. — (See  "  ImpossilnlUffJ^ 

debts  of,  can  be  set  off.— (See  •'  Set  Off:*) 

debts  of,  when  proveable  under  commission,  &c.— (See  *'  Bankruptcy.  ) 

CONTINUING  CONSIDERATION. 

what  constitutes,  76. 
how  performed,  120. 

CONTRACTS  in  general.— (See  Indices,  vols.  1.  and  2.,  tit.  **  Contract.!") 
derivation  of  the  term,  2. 

I.  Definition  of,  in  general,  2,  3. 

of  contracts  not  under  seal,  3. 

under  seal,  3. 
there  must  be  two  or  more  assenting  parties  to  it,  3. 
of  the  several  descr^tions  of,  3  to  1 1 . 
either  express  or  implied,  3. 
what  an  express  contract,  3. 
what  an  implied  contract,  4. 
utility  of  either,  4. 
if  there  is* an  express,  there  cannot  be  an  implied  one  repugnant 

to  it,  4,  5. 

II.  Form  of  contracts,  5  to  11.— (See  «  Statute  of  Frauds/'  "  Registry:*) 

by  parol,  specialty,  and  record,  5. 

parol  contracts  most  in  use,  5. 

what  is  a  parol  contract^  5. 

what  a  contract  in  pais,  1 6. 

no  particular  form  necessary  to  create,  103. 

a  letter  ascertaining  terms  of  agreement  sufficient,  if  assented  to  by  other 

party,  277.  273,  4. 
so  if  letter  refer  to  another  document,  277* 
or  refer  to  something  in  itself  certain,  as  to  the  custom  of  the  country  in 

agreement  for  lease,  277. 
a  proposal  for  agreement,  if  acceded  to  by  other  partv,  sufficient,  279. 

273. 
Itow  far  conditional  contract  complcie,  274. 


TO  THIRD  VbLUME.  811 

CONTRACTS  IN  GENERAL.— (contmuedl.) 
il.  Form  of  contracts.— (con/iittfed.) 

how  far  signature  to  contract  necessary,  279.  6. 
what  a  signature,  279.  6. 
what  is  a  tpeciaUtf^  6. 

must  be  written  or  printed,  and  on  what,  6« 
in  what  language,  6. 
sealed,  6. 
(  in  most  cases  delivered,  6. 

need  not  be  read  over  in  most  cases,  6. 
or  dated,  6. 
or  signed  when,  6. 

or  witnessed,  though  better  H  should,  6. 
what  is  a  contract  of  record. — (See  *^  Record.") 
distincdons  between  these  different  forms,  7  to  1 1 . 
what  the  most  preferable  form,  ?• 

III.  Of  the  capacity  to  contract,  1 1  to  63, 
what  it  imports^  11. 

necessity,  of  in  all  contracts,  11. 

who  are  capable  of  contracting,  1 1 . 

of  contracts  by  infiEmto,  12  to  32^— (See  **  InfanU.*') 

by  married  woman,  32  to  50. — (See  *<  Husband  and  Wife.**) 

by  idiots,   lunatics,  drunkards,  &c.,    53  to  55.^See  re- 
epectioe  heads  of,) 

by  party  under  duress,  55  to  57.— (See  *'  Duress*') 

by  aliens,  57  to  60.— (See  "  Alien.**) 

by  bankrupts,  outlaws,   persons  attainted,  &c.,  60  to  63. 
•—(See  respective  heads.) 

IV.  Of  the  consideratUm  of  the  contract,  63  to  69. 
of  the  necessity  for. 

all  simple  contracts  should  be  founded  on,  63. 
a  gratuitous  contract  is  nudum  pactum^  63. 
so  if  the  simple  contract  be  in  writing,  64. 
but  a  n^otiable  security  evidence  of  consideration,  64. 
a  gift  accompanied  with  delivery  valid,  64. 
no  action  maintainable  on  simple  contract  without,  64. 
but  under  circumstances  of  breach  of  duty,  &c.  action  main- 
tainable,  64. 
specialty  contractSv  &c.  and  conveyances  need  not  be  founded  on, 
63,  64. 
but  agreement  to  settle  annuity  not  enforceable  in  equity,  65. 
equity  will  relieve  where,  65. 

equity  will  not  supply  deficiency  of,  if  without  consideration! 
•      65. 
nor  decree  performance  for  mere  volunteer,  65. 
voluntary  convinces,  &c.  invalid  against  creditors,  65. 
of  tJie  sufficiency  of. 

!•  With  respect  to  subject  matter. 

what  is  a  valuable,  and  different  species  of,  05. 
what  benefit  need  accrue  to  promisor,  66. 
slight  circumstances  will  be  deemed  sufficient,  69. 
may  be  founded  on  damage  to  be  sustained  by  another,  66. 
party  to  do  what  he  is  bound  to  do,  not  sufficient,  66.  69. 
to  omit  to  do  what  party  not  bound  to  do,  insufficient,  66. 
promise  m^y  be  founded  on  by  gone  consideration,  66. 

executed  at  request  of  promisor,  66. 
or  on  a  moral  obligation^  66. 


A 
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CONTRACTS  IN  OENBRAL.— (conhmied) 

IV.  Of  the  consideration  of  the  contract.— (cofiitiiiMi.) 
of  the  suffidency  of.<— (coBlinttfci.) 

1.  With  respect  to  subject  matter.— (con(titiceiL) 

forbearance  when  sufficient,  ^7,  6S« 

relinquishment  of  doubtful  title*or  suit  sufficient,  68. 

to  accept  less  than  amount  of  debt»  when  sufficient,  68««>(Sec 

"  Accord  and  SaHtf action*') 
to  submit  matter  to  arbitration,  sufficient,  68. 
to  deme  by  will,  insufficient,  69. 
mariner  to  use  extra  labour  in  storm,  not  sufficient,  69. 
to  produce  a  deed,  sufficient,  69* 
to  rec^uest  sheriff  not  to  execute  writ,  sufficient,  69. 
sometimes  a  consideration  will  be  implied,  69. 

as  in  cases  of  express  promise  to  plaintiff  upon  an  act  to 

be  done  by  another,  69. 
how  such  contract  to  be  stated  in  (heading,  69. 
if  one  of  two  considerations  cannot  be  performed,  contract  not 
void,  69. 
partf  may  recover  on  valid  oencideratioB,  70. 
but  if  part  of  consideration  be  false  or  illegal,  contract  not 
enforceable,  70. 
bow  far  inadequacy  of  consideration  vacates  contract,  158. 

2.  With  regard  to  the  time  of  the  consideration,  70  to  78. 

an  executed  consideration  sufficient,  70» 

wkat  a  sufficient  executed  consideration,  70. 

it  conveys  a  chose  ia  possession,  75. 

if  consideration  be  eottrely  gone,  it  is  not  sufficient,  70. 

but  not  if  it  continues,  70i. 

instances,  70  to  72. 

this  consideration,  nuist  be  executed  at  defendant's  request, 

70,71. 
but  Bomelimes  this  sequest  presumed,  71. 
where  party  derives  benefit,  request  implied,  71,2. 
an  antecedent  moral  obligation  sufficient  to  found  an  er* 
j»f«if  contract,  72. 

as  whereorigkud  contract  void,  or  extinguished,  &C.,  72. 

instances,  72. 
not  sufficient  to  raise  a  subsequent  impUed  contract,  74. 
performance  of  an  act  which  another  w»s  legaUif  bound  to 
perfonn,  sufficient^  73. 
instances,  73. 

sufficieat  to  raiae  an  implied  contract,  74. 
but  this  must  depend  on  circumstances,  74. 
a«  egocttiory  consideoajkion  sufficient^  74v 

what  a  sufficient  executory  consideration,  74. 
instances  of,  in  contracts  of  sale,  74. 
advantage  of  contnact  founded  on,  74« 
it  conveys  a  chose  in  action,  75, 

as  to  construction  of  conditions,  precedent,  &c.,  75,  n.  1. 
a  coficurraa  consideration  sufficient,  75. 
whatisone,  75,  76. 
this  consideration  the  natural  order  of  a  contract,  75. 

especially  in  contracts  uf  sale  and  exchange,  75. 
there  must  be  mutuality  in  all  contracts,  76*   . 
no  action  maintainable  on  contract  founded  on,  unless 
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CONTRACTS  IN  GENERAL.— (conlwveei.) 

IV.  Of  the  c<mtideraH(m  of  the  coQtract.-^(  continued.) 
of  the  sufficiency  of^ — (continued.) 

2.  With  regard  to  the  time  of  the  con8ideration.*«**(conHiiii€d.) 

plaintiff  has  performed  or  hai  been  rendy  to  perform  con- 
sideratioQ,  76. 
a  continuing  consideration  sufficient,  76. 
what  is  one,  7G  to  78. 

some  promises  in  consideratba  of,  ivithotit  extra  benefit, 
not  binding,  77. 

3.  With  regard  to  the  legalittf  of  the  consideration,  78  to  99. 

the  consideration  in  all  contracts  must  be  Iqgal,  78. 
at  common  law^  78  to  83. 

violating,  against  religion  or  morality,  illegal,  78. 
what  contracts  void  in  this  respect,  2%,  79. 
violating  public  policy,  and  against  the  puUic  at  larger 
iUegal,  79. 
what  void  in  this  respect  generally,  79  to  81. 
violating  the  rights,  •r  in  liraud  of  oooiracting   parties, 
or  of  third  perscms,  illegal,  81.83. 155  to  160. 
what  contracts  void  in  this  respect,  81  to  82. 
wager  upon  indifferent  matter  valid,  82. 

but  not  if  it  tends  to  immorality  or  impolicy,  82. 

upon  event  of  election,  void,  82. 

upon  event  of  war,  void,  82. 

eonceroiag  produce  of  revemie,  void,  82. 

tending  to  inconvenience  or  degrade  the  courts,  void, 

82. 
concerning  abstract  question  of  law,  void,  83. 
tendinff  to  breach  of  peace,  void,  83. 
upon  liife  of  Napoleon,  void,  83. 
upon  sex  of  third  person,  void^  83. 
likely  to  injure  third  persons,  void,  63. 
violating  a  penal  statute,  void,  83. 
instances^  63  to  65. 

voidy  though  both  parties  ignorant  of  law,  85. 
but  illegally  in  collateral  circumstances  does  not  vi- 
tiate, 85. 
general  observations  and  opinions  of  writers  on  this 
point,  83. 
violating  net  punishable  by  statute  with  indictment,  void,  84. 
by  statute  law,  87  to  99. 
usurY,byl2Ann.  C.16.,vitiate8  all  contracts,  87. — (See 

««  Uiury.'') 
slocl^obbing,  bv  7  Geo.  2.  c.^.,  vitiates  all  contracts, 

91  .—(See  '<  Stodgoblmg.**} 
gaming,  within  16  Car.  2.  c9.  and   9  Ann.  c.  14., 

contracts,  vitiated  by,  94.— *-(See  **  Geming'*) 
gaming  in  lotteries,  within  42  Geo.  3.  c.  119.  s.  5., 

contracts  vitiated  by,  96.*— (See  **  Loiteries.") 
fuelling  of  public  offices,  by  5  &  6  Ed.  6.  c.  16.  s.  2 
and  3.  sale  void,  98.--(See  ''OJiee.") 

4.  Of  the  effect  of  an  imperfect  consideration,  as  to  avoidance  of 
contract,  86.  102. 

V.  Of  the  subject  matter  of  the  contract,  99  to  1^. 

may  be  to  perform  what,  99. 
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V*  Of  the  tubject  matter  of  the  contract.— (eonltnued.) 
may  be  for  the  past,  present,  or  future,  100. 
an  act  naturally  impossible  cannot  be,  100. 
but  if  act  be  not  obviously  impossible  it  may  be,  100* 
act  possible  on  making  of  contract,  becoming  so  by  act  of  God,  101. 

byactofhiw,  101,102. 
by  act  of  obligee^  good,  1 02« 
but  contractor  must  in  general  provide  for  contingencies,  102. 
must  be  certainty  in  all  stipulations,  103. 
effect  of  imperfect  or  illegal  stipulation,  102. 

distinction    between  an  imperfect  stipulation  and  an  imperfect  con* 
sideration,  102,  103. 
VI.  Modes  of  testifying  assent  and  time  and  p^oce  of  making  contract,  103  to 
106. 
assent  to  contract 

at  common  law,  may  be  by  writing,  or  parol^  or  implied,  103. 
no  particular  form  necessary  to  create  contract,  103. 
how  a  deed  should  be  executed,  6. 

what  is  a  sufficient  signature  to  an  agreement,  279  to  283.  6. 
in  equity,  how  implied  and  created,  117i  118.  277. 
statute  of  frauds  hereafter  considered,  103.  (See  "  Statute  of  Frauds.**) 
time  of  making. 

may  be  made  on  a  Sunday,  105. 
but  sales  on  Sunday,  in  course  of  trade,  void.  105. 
so  sales  in  public  manner,  on  Sunday,  void,  105,  6. 
sale  of  horse,  by  stable  keeper  on  Sunday,  good,  105. 
bill  or  note  dated  on,  gooa,  106. 

objection  to  contract  in  trade  being  made  on  Sunday  arises  by  statute, 
105. 
place  of  maidng. 

in  general,  mav  be  made  any  where,  105,  6. 
but  place  of  sale  may  be  material, 
as  sales  in  secret,  106. 

in  market  overt»  106. — (See  vol.  2.,  Index,  '<  MarkH 

Ooevt:') 
made  abroad,  106. 
when  poade  abroad,  affected  by  foreign  law,  106* 
'    VI!.  Of  the  construction  and  le^  operation  of  contracts,  106  to  118. 
construction,  same  in  equity  as  at  law,  106. 

same  whether  by  specialty  or  parol,  106. 
rules  of  construction,  1 06. 
construed  according  to  sense,  in  which  contractor  apprehended  other 

pArty  to  have  understood  it,  106. 
no  interpretation  allowed,  where  no  need  of  it,  107. 

Sarol  evidence  not  allowed  to  vary  written  contract,  107*  142. 
ut  in  some  cases  it  is  allowed,  143,  4. 
words  of  instrument  must  bear  sense  put  on  them,  107. 
sense  of  words,  means  their  plain,  ordinary,  and  popular  sense,  I07. 
construction  according  to  law  of  country  where  made,  107- 
and  not  where  parties  mav  remove,  107. 
law  as  to  payment  and  vuue  of  money  in  this  respect,  109. 
what  not  an  obligation  in  one  place,  not  in  another,  109. 
if  doubtful,  may  be  explained  by  use  of  terms  where  made,  109. 
evidence  of  usage  not  allowed  against  general  understancUng  and  law  of 
land,  109. 


f  "»*". 
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CONTRACTS  IN  GENERAL.— (continued) 

VII.  Of  the  construction  and  legal  operation  of  contract8.-«-( continued.) 

luoDey  to  be  paid  by  coatract,  value  of,  must  mean  where  it  is  to  be  re* 

ceived,  109. 
if  words  by  usage  of  trade  ha?e  acquired  peculiar  sensey  they  must  be  so 

construed^  109. 
all  mercantile  contracts  construed  by  custom  of  merchants,  109«— -(See 

'•  Usage.'') 
usage  and  custom  of  trade  and  merchants,  how  established,  110. 
usage  of  trade  not  to  contravene  express  words,  110. 

instances^  110,  111. 
construction  must  be  as  things  stood  at  making  of  contract,  112. 
construction  must  be  according  to  general  intent  of  instrument.   111. 
masculine  gender  includes  femmine,  111. 
executors  included  though  not  named,  112. 
heir  not  bound  unless  named,  1 1 2. 

immaterial  in  what  part  of  instrument  covenant  inserted,  111. 
general  words  restrained  by  particular  recital,  112. 

instance,  112. 
previous  act  of  parties,  &c.  allowed  to  explain  ambiguity,  1 13. 

instance,  113. 
subsequent  acts  inadmissible  to  explain  ambiguity,  1 13. 
ordinary  import  restrained  where  it  would  create  an  absurdity,  1 13. 
or  something  obviously  not  intended  by  contractors,  113. 
or  where  they  would  have  been  obviously  excepted,  113. 
instances,  113,  114. 
ambiguous  expression  capable  of  two  significations,  construed  to  operate, 
115. 
but  courts  inclined  against  litigation,  115. 
several  contracts  made  to  effect  one  object,  construed  to  effect  it,  1 15. 
two  opposite  expressions  in  a  contract,  first  in  order  preferred,  115. 
where  ambiguity,  construction  in  last  resort  against  the  contractor  causing 
it,  115. 
but  in  most  cases,  party  labouring  under  disadvantage  favoured,  115. 
ambiguous  words  not  construed  to  work  a  wrong  to  others,  116. 
ambiguous  expression  understood  universallvt  116* 
bi^t  general  words  sometimes  restrained,  1 16. 
contract  in  legal  language  construed  in  most  comprehensive  signification, 

116. 
in  equity,  object  of  parties  given  effect  to,  though  no  absolute  contract, 
116. 
as  a  bond  with  oenalty  in  case  of  non*conveyance,  conveyance  decreed, 

117. 
and  construction  same,  though  instrument  become  void  by  matter 

expostfacto^  117* 
as  a  warrant  of  attorney,  void  by  death,  considered  as  an  agreement, 

117. 
or  an  assignment  of  a  chose  in  action,  117- 

acceptance  of  any  thing  under  arbitration  evidence  of  agreement,  1 17. 
in  equity,  contract  established  by  positive  terms,  1 18.— (See  *'  Equity.*') 
or  by  parol  agreement,  in  part  performed,  118. 
or  from  other  circumstances,  whereby  contract  inferred,  118. 
and  even  by  subsequent  transaction,  118. 
equity  will  supply  what  is  wanted  by  intendment^  118. 
VIII.  Of  the  performance  of,  118  to  139. 

conditions  precedent,  dependent,  and  concurrent,  how  to  be  performed,  1 18« 
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CONTRACTS  IN  GENERAL.— (conduced.) 

VIII.  Ofthe  performance  of. — {continued.) 

conditions  preoedent,  dependent,  and  concurrent,  bow  to  be  performed.— 
(continued.) 
an  offer  or  readiness  to  perform,  witb  a  refusal,  sufficient,  118,  19. 
how  party  to  act  if  other  cannot  be  founds  119. 
genera]  rule  in  this  respect^  119. 
conditions  mutual  and  independent,  how  to  be  performed,  1 19. 
party  not  bound  to  perform  before  the  other,  119. 
but  some  acts  necessary  to  be  done, 

special  request  necessary,  where  contract  to  deliver  genemlly, 

or  on  request,  119. 
request  by  senrant  sufficient,  1 20. 
conditions  continuing,  how  to  be  performed,  120. 
of  performance,  &c.  by  d^mry^  without  reference  to  statute  of  frauds, 

120  to  129. 
Of  perforaiance  by  delivery,  120  to  129.— (See  "  SaU.*') 

hjfMyment,  129  to  136.— (See  "  Payment."  **  Sale.'^ 
by  tender,  136  to  139.— (See  «  Tender.*') 
how  far  tender  in  effect  amounts  to  performance,  136. 
if  tender  not  made  in  proper  time,  party  liable  in  damages,  139* 
entirety  of  a  contract  cannot  be  apportioned,  129.  125. 

IX.  How  a  contract  may  be  suepended  or  delayed  in  its  performance ;  or 
aUeredf  eanoeUed,  or  anmiUedt  released  or  exciaed  performance. 

1 .  How  it  may  be  euepended  or  delayed. 

may  be  suspended  or  delayed  in  performance  by  consent  of  parties, 

139. 
or  by  operation  of  law,  139. 

suspension  may  arise  by  wrongful  act  of  party,  139. 
once  a  svispenrion  of  contract,  not  always  so,  149.  694. 
neglect  of  party  to  perform  condition  precedent  at  one  time,  not 

always  a  suspension,  140. 
in   some  cases,   though   performance  suspended,   party  liable   in 

damages,  102, 103. 
what  covenant  operates  as  suspension  of  claim,  694. 

2.  How  fiur  contract  msy  be  altered  by  uiidiiioii  or  erasure  in  writing.^ 

(See  *«  Alteration,*') 

3.  How  far  contract  may  be  cancelled  or  annulled,  released  or  excused 
performance. — (See  "  CanceUation"  "  Release"  ** Accord  and  &ttf- 
Jfaction.'*) 

1.  By  mutual  agreement, 

may  be  so  in  whole  or  in  part  by,  144. 
but  not  so  as  to  affect  third  persons'  rights,  144. 
assent  of  all  parties  necessary  to  do  it,  144. 
unless  by  original  contract  one  can  do  so,  144. 
as  in  case  of  sale  and  return,  144. 
form  and  nature  of  agreement  before  breach  of  original  contract, 
simple  contract  may  be  released  by  simple  contract,  148, 
specialty  cannot  be  unless  by  specialty,  148. 
effect  of  taking  specialty  in  discharge  of  simple  contract,  148. 
a  specialty  meiges  a  simple  contract,  148. 
unless  specialty  void  on  account  of  usur}',  &c.  148. 
or  unless  specialty  taken  as  mere  collateral  security,  148. 
a  release  may  be  made  of  part,  without  discharge  of  remainder^ 

149.  ' 
release  by  one  obligee  release  by  all^  149. 
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IX.  Hovir  a  contract  may  be  siupended  or  delayed  in  its  performance ;  or 
altered^  cancelled,  or  annuUedf  released  or  excused  performance, — (conimued.) 
3.  How  far  contract  may  be  cancelled  or  annulled^  released  or  excused 
performance. — (continued,) 

1 .  By  mutual  agreement, — (continued.) 
form  and  nature  of  agreement  before  breach  of  original  contract."-^ 
(contmued,) 
so  a  release  to  one  obligor,  149. 
whether  bond  be  joints  or  joint  and  several,  149. 
if  once  suspended  or  cancelled,  contract  so  continues,  149. 
exceptions  to  that  nile,  694. 
form  and  nature  of  agreement  after  breach  of  original  contract, 
in  general  simple  contract  not  extinguished  by  simple  contract, 

148. 
how  far  taking  a  bill  in  payment  operates,   131. 
simple  contract  may  be  released  by  specialty,  148* 
how  far  specialty  merges  simple  contract,  148. 
or  by  accord  and  satisfaction,  146. 
specialty  may  be  released  by  specialty,  146. 
or  by  accord  and  satis&ction  without  deed,  where  no  certain 

duty  accrues  by,  146. 
in  both  cases  of  simple  and  specialty  contracts  there  must  be 

satisfiiidaon,  147. 
performance  in  part,  satisfaction  not  enough,  147. 
natb&cdon  must  be  reasonable,  147. 
acceptance  of  lesser  sum  no  satisfaction,  147* 
bond,  without  bettering  situation,  no  satisfaction,  147- 
in  case  of  composition  deeds^  &c.,  what  a  satisfaction,  147.  690« 
satisfaction  must  be  made  to  whole  of  original  demand,  147. 
satisfaction  by  one  partner  is  so  by  both,  148. 
etfect  of  release,  149.  148. 

if  contract  once  suspended  or  released,  generally  so,  149* 
exceptions  to  this  rule,  694. 
2*  By  wrongful  act  of  a  co-contractor.  * 
maybe  so  by,  144. 

as  where  party  prevents  the  performance,  144. 
3.  By  failure  of  consideration  and   non^performance  by  the  othei* 
party,  151. 
may  be  so  by,  144,  145. 

as  if  party  wholly  neglects  to  perform  condition  precedent^  15 1  < 
or  even  if  he  partislly  neglects,  15 1« 
but  in  these  crises  party  must  rescind  contract  in  reasonable 

time,  145. 
how  party  should  act,  153. 
and  in  oraer  to  rescind,  each  party  must  be  placed  in  statu  quo, 

145.  152. 
and  rescinder  must  not  have  acquiesced  in  non*performanoe,  152. 

instances,  145.  152. 
under  circumstances,  party  deriving  benefit  may  yet  rescind, 

146. 
and  such  party  may  in  general  render  himself  liable  on  bl  quantum 

meruit,  153. 
how  he  ouould  act  in  such  case,  153. 

in  some  cases  of  partial  failure  of  consideration!  equity  will 
give  party  full  benefit  of  contract,  154. 
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IX.  How  a  contract  may  b«  suspended  or  dekuftd  in  iti  performaiioe ;   or 
altered^  amcelled,  or  annulled^  released  or  excused  performanos.^{c<mimuedJ) 

3.  How  fiir  contract  may  be  cancelled  or  annuUed,  released  or  excused 
performance. — (cfmiinued.) 

4.  Bv  act  stipulated  to  be  done  becoming  impracticablef  1 54.  150. 
101. 

where  the  Liw  creates  duty,  impracticabiiity  of  performance 

dispenses  with  it,  154. 
bat  not  where  party  creates  it,  154.  100. 
for  party  must  provide  against  contingencies,  154.  100. 
party  breaking  contract  liable  in  damages,  154. 
instances,  154. 

5.  By  incapacity  of  contracting  party*  1 1  to  63. 

or  by  contracting  party  having  been  impoied  on,  or  having  con- 
tracted under  u^istake,  1 60. 161.— (See  *<  NonCompos  Mentisr) 

6.  By  insufficiency  of  consideration  or  stipuUtion,  65  to  77- 

7.  B^  iUegalUy  of  consideration  or  stipulation,  78  to  99.  151. 

if  violating  against  religion  or  morality,  78,  79. 

if  against  public  policy^  and  public  at  hrge,  79  to  81 . 

if  violating  tlie  rights,  or  in  fraud  of  contracting  parties,  or 

third  persons,  81.  83.  155  to  162.— (See  '<  Fraud.*') 
if  violating  a  penal  statute,  83. 

if  violating  act,  punishable  by  statute  by  indictment,  84. 
if  contract  declared  void  by  statute,  87  to  99.  151. 
effect  of  part  illegal  consideration  or  stipulation,  86.  102.  103. 

15U 

8.  By  operation  of  law. 

as  where  obligation  and  right  unite,  149. 

by  two  femes  obligees,  and  one  taking  husband,  149. 

or  by  feme  obligee  marrying  one  of  two  obligors,  149. 

or  by  obligee  in  joint  and  several  bond  making  an   obligor 

executor,  149. 
so  if  obligor  be  made  executor  with  others,  1 49. 
so  if  oblif^or  make  obligee  executor,  who  administers,  149. 
but  not  if  obligee  does  not  administer,  149. 
guarantee  discnarged  by  guaranteer  becoming  partner,  149. 
marriage  of  obligor  no  release  where  bond  not  payable  till 

after  his  death,  150. 
when  money  paid  recoverable  back,  160.  146. 
IK  hen  piud  by  agent,  206. 

X.  Miscellaneous  points. 

of  the  «tomp#  to  contracts,  163  to  192. 
of  contracts  by  agents^/actors,  and  broker ^  193  to  224. 
of  contracts  by  partners,  225  to  269. 

of  contracts  of  manufacture^  sale,  purchase,  exchange j  270  to  309. 
of  cent  racts  of  loan,  interest,  &c .,  309  to  3 1 6. 
of  guarantees,  &c  ,  and  principal,  and  surety,  317  to  S39. 
of  stoppage  in  transitu^  340  to  353. 
of  bailments,  wJiarfingers,  carriers,  &c.,  354  to  386. 
of  charterparties,  bills  of  la^^,  freight,  &c.,387  to  444. 
of  poZide#  ofimurasice,  445  to  536. 
of  liens„  537  to  558. 

of  mercantile  securities  in  generaL  as  biUs,  &c.,  559  to  600. 
of  remedies  for  breach  of  contracts  in  equity,  619  lo  Ii24. 

at  law,  624  to  636. 
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CONTRACTS  IN  GENERAL.— (ow^inacd.) 
X.  Miscellaneous  points. — (continued.) 
of  arbitratiofis  and  awardsy  637  to  668. 
of  *c<-o/,  669  to  679. 
of  statute  of  Umitatums^  680  to  686. 
of  remedies  in  general  imohencyy  687  to  720. 
arrangements,  &c.  between  debtor  and  creditors*  687  to  698. 
of  acts  in  fraud  of  creditors,  698  to  720. 
of  remedies  In  case  of  bankruptcy,  721  to  773. 
of  insolvent  acts,  773. 

CONTRIBUTION. 

remedies  for,  by  surety,  against  co-surety,  385.— (See  **  Guarantee.*^ 

CONVEYANCE. 

of  fraudulent  conveyances,  698  to  712. — (  See  **  Fraud  as  affecting  Oredxtony) 

where  infant  bound  bv,  25. 

equity  would  supply  defect  in  voluntary  one,  ^^» 

nor  decree  specific  performance  in  favour  of  volunteers,  %b* 

CONVOY.— (See  Index,  vols.  1 .  and  2.,  tit.  "  Omvoy:*) 

of  the  owners*  contract  in  charterparties  and  bills  of  lading  to  sail  by,  396. 

475.  427. 
of  insurers,  contract  to  sail  by,  475.  396. 
when  vessel  may  deviate  from  track  to  seek,  472. 
of  the  convoy  acts,  and  decisions  thereon,  478. 

CONVOYAGE.— (See  vol.  2.,  Index,  tit.  "  Convoyage.") 
master  no  lien  for,  540. 

COPYRIGHT— (See  "  Author,''  «  Printer,**  vol.  2.,  tit.  "  Literary  Property:*) 
regulations  of  statutes  in  sale  of,  see  vol.  2. 
how  far  equity  will  issue  injunction  to  prevent  its  injury,  623. 

CORPORATION.— (See  «  Companies,'*  "  Partners,"  and  id.  vol.  2.,  tit.  *'  Cor- 
paraxon:*) 

a  public  oompanjr  a  partnership^  226. 

wnat  constitutes  it,  226. 

instrument' of  admission  of  members  of,  the  stamp  to,  178. 

how  &r  regulated  by  laws  affecting  private  partnerships,  226. 

prohibitions  by  6  Ann.  c.  22.  s.  9.  and  15  Geo.  2.  c.  13.  s.  5.,  in  fiivour  of 

bank,  228. 
what  companies  within  meaning  of,  228.  n.  I. 

corporation  not  established  for  trading  purposes  within  acts,  228.  n.  1. 
its  contracts  by  common  seal,  6. 
how  agent  of^  appointed,  195. 

COSTS.— (Sec  vol.  L.  Index,  tit.  "  Cosu:') 

when  defendant  infant  entitled  to,  in  county  courts,  19. 
of  allowance  of,  in  questions  of  capture,  617. 
on  awards,  653. 

COUNTY  COURTS. 

when  defendant  infant  entitled  to  costs  in^  19: 

COURTS.— (See  "  Equity,"  "  Admiralty:'  «•  Foreign  Attachment,"  "  County 
Couru:*) 
wager  tending  to  degrade,  void,  82. 
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COVENANT,  action  of. 
when  it  lies,  635. 
when  a  preferable  action  to  debt»  635. 

COWKeEP£R. 

how  far  subject  to  bankrupt  laws,  725. 

CRANAGE.— (See  vol.  2.,  Index,  tit. «'  Cranage.*') 
when  it  becomes  due,  369. 
regulations  concerning,  369. 

CREDIT.— (See  **  Letters  of  Credit;*  "Sale.**  "Arrest.**) 

no  arrest  allowed^  except  in  London  and  Exeter,  unless  credit  has  elapsed,  629. 

effect  of,  when  given,  as  to  vendee's  right  to  g[ooda,  129.  273,  &c. 

if  given  as  a  voluntary  act,  roajbe  revoked,  131.  274. 

how  far  taking  bills,  &c.  in  payment  prevents  creditor  from  suing,  131. 274. 

how  far  agent  may  sell  on,  199.  204.216.218 (See  "  Principal  andJgent.'^ 

how  fiftr  purchase  by  agent  on,  binding,  1 96, 1 97. — (See  "  Prinapal  and  JgenU") 

if  given  to  only  one  person  at  a  dinner  with  several,  he  alone  liable,  232. 

if  credit  given  to  wife,  husband  not  liable,  43. 

how  long  party  guaranteed  should  give  credit,  323. 

of  the  action  for  misrepresenting,  credit  of  another,  338.-^(See  "  Fraud.**) 

how  far  goods  may  be  stopped  m  transitu,  340, 1. 

CREDITOR.— (See  "  Debtor  and  Creditor.**) 

CROPS.— (See  •«  Fixtures.**) 

sale  of,  to  be  taken  out  of  ground  directly,  within  statute  of  frauds,  285. 
otherwise  if  to  remain  in  the  ground,  285. 

but  sale  by  landlord  to  tenant  of  crops  when  reaped  is  within  statute,  285. 
as  to  stamp  affecting  sale  of,  17K 

CROWN.— (See  vol.  2.,  Index,  tit.  "  Crown.**) 

fights  of,  in  case  of  attainder,  outlawry,  &c.,  62,  63.  25 J. 

CUSTOM.— (See  "  Usage.**   See  vols.  1.  and  2.,  Indices,  tit.  "  Customary  Lam/" 
"  Customs.**) 

CUSTOMER. 

contract  to  recommend,  void,  80* 

DAMAGES.— (See  Index,  vol.  1.  tit.  "  Damage,'*  «  Damages,"^  "  Value.**) 
when  unli<|uidated,  how  given,  628. 
what  sureties  may  recover,  330.  n.  4. 
in  case  of  non-transfer  of  stock,  311.  595,  6. 
in  case  of  wrongful  capture,  &c.  614. 
of  stipulated  damages,  628.— (See  "  Striated  Damages."^ 
of  penalties,  625.— (See  "  Pen(dties.*') 

DATE. 

not  necessary  to  deed,  6. 

of  charterparties,  392. 

of  policies  of  insurance,  503. 

DE  MODO  LEVANDI  FINES, 

statute  of,  51. 
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DEAD  FRET6HT.^(See  "  Freights) 
what  itb,  399. 
when  recoverable,  399. 
how  estimated,  399. 
no  lien  for,  419. 

DEATH— (See  *•  Executors,'*  "  Jet  of  God,"   **  ImpossibUUy:'  See  Index,  vol.  1. 
tit.  **  Death.'*) 

of  the  rights  of  principal  in  case  of  agent's  death,  220.  n.  2. 

determines  agent's  authority,  and  effect  of,  223. 

revokes  power  of  attorney  for  sale,  223.  n.  4. 

of  member  in  public  compflny,  no  efiect,  227* 

determines  partnership,  249. 

its  efiects  on  partnership,  249. 

its  effect  of  partner  after  bankruptcy,  258* 

remedies  by  and  against  partnership,  in  case  of,  268. 

of  the  rights  of  captain's  successor  to  passage  money,  in  case  of  the  death 

of  captain^  425* 
how  far  insurers  liable  for  loss  by,  491. 
how  far  it  revokes  warrant  of  attorney,  397. 
how  far  a  revocation  of  submission  to  arbitration,  642.  644. 
of  arbitrator  before  award,  defeats  it,  645. 

DEAFNESS.— (See  "  Idiot.'*) 

DEBT,  action  of. 
when  it  lies,  634. 
when  preferable  to  assumpsit  or  covenant,  635. 

DEBTOR  AND  CREDITOR.— (See  vol.  1.  tit.  "  DebU'') 
how  debts  created,  1  to  106. 
how  debts  construed,  106  to  118. 
of  the  payment,  tender,  &c.  of  debts,  129  to  139. 
of  the  application  of  payments,  133. 
how  debts  discharged,  released,  &c.  146  to  162. 
of  stamps  to  contracts,  163  to  192. — (See  **  Stamp:') 
of  partnership  debts,  &c.,  225  to  269.---(  See  «  Partners.'*) 
of  debts  contracted  by  agents,  fieictors,  &c.,  193  to  224.— (See  '*  Principal  and 

Agent:*) 
of  contracts  of  sale,  manufacture,  272.  274.— -(See  "  Sale,"  '*  Manufacture.") 
statute  of  frauds,  275.  283.— (See  «  Statute  of  Frauds:') 
registry  acts,  294. — (See  •'  Register:') 
of  warranties,  302.— (  See  "  JVarranty.") 
of  contracto  of  exchange,  308. — (See  *<  Exchange.") 
of  contracts  of  loan,  309.— {See  '<  Loan:*) 
of  guarantees,  31 7. 
of  stoppage  in  transitu,  340. 
of  bailments,  carriers,  &c.,  354  to  386. 
of  pledges,  deposits,  &c.  36)  ^^(  See  *'  Paxon:*) 
of  cbarterparties,  bills  of  lading,  freight,  &c.,  387  to  444.    See  respective 

heads  of 
of  policies  of  insurance,  445  to  536. 
of  liens,  537* 

of  bills  of  exchange,  &c.,  559  to  591. 

of  bonds,  warrants  of  attorney,  and  other  mercantile  securities,  591  to  600.. 
of  remedies  in  equity  by  8peci6c  performance,  &c.,  689. 
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DEBTOR  AND  CREDITOR.— (cofifintMxf.) 
of  remedies  in  law,  624. 
of  arbitrations  and  awards,  637  to  663. 
of  set  off  and  mutual  credit,  669  to  679. 
of  the  statute  of  limitations,  680  to  686. 
of  remedies  in  case  of  general  insolvency, 
of  letters  of  licence,  compositions,  &c,  687  to  698.  68.— (See  «'  CompotUion 

Deeds,  ^c") 
of  statute  in  favour  of  simple  contract  creditors  as  to  real  estate,  713* 
outlaw's  property  distributed  amongst  creditors,  63* 

of  acta  in  fraud  of  creditors,  699  to  720 (See  **  Fraud.") 

bow  far  one  creditor  may  be  preferred  to  anotbert  704. 
of  bankruptcy,  721  to  773. 
of  the  insolvent  act,  774. 

DECEIT. «(See  "  B-aud'*  in  all  iu  branches,  «'  Concealment,"   « JUiw^^prewsa- 
totiofi,  vol.  2.,  tit.  "  FaUe  Pretences,"  "  Cheats:') 

DECENCY, 

contract  in  violation  of,  void,  78. 

DEED.— (See  «  Contract,"  "  Bond,*'  "  Heir,"  kc.) 
definition  of,  in  general,  6* 
requisites  as  to  form  of,  6. 

distinctions  between  contracts  by,  and  simple  contracts,  7  to  10. 
when  and  why  a  preferable  form  of  contract,  7. 
want  of  consideration  no  defence  to,  unless  illegal,  8. 
party  to,  eitopped  from  disputing  or  adding  to  terms  of,  except  in  some 

cases  of  fraud,  &c.,  9. 
cannot  be  affected  by  simple  contract,  9. 
binds  the  heir,  when  named,  9. 

entitled  to  preference  in  payment  of  debts,  except  in  some  cues,  9. 
not  affected  by  statute  of  limitations,  9. 
merges  a  simple  contract,  10. 
if  not  given  as  a  collateral  security,  1 1 . 
profert  of,  necessary  on  pleading,  9. 
cannot  be  released  but  by  special^,  9. 
of  the  capacity  to  enter  into. 

single  bond  brading  on  in&nt,  if  given  for  necessaries,  15.  29. 

otherwise  not,  15.  27t  29. 
bond  by  infimt,  with  penalty,  voidable,  15.  29. 
how  far  deed  may  be  ratified  after  age,  29. 
deeds  by  married  women  in  general  void,  35.  42. 

but  there  are  exceptions,  35. 37, 
sometimes  feme  covert  liable  in  equity,  39* 
feme  covert  liable  on,  on  ratification'of,  after  husband's  death,  37* 

what  amounts  to  ratificauon,  38. 
what  sufficient  authority  of  husband  for  wife  to  execute  one,  42. 
deed  by  party  non  compos  mentis,  &c.  in  general  void,  52. — (So^**  Idht,** 

«*  Lunatic^"  "  Drunkenness,*'  &c.) 
obtained  by  duress,  void,  55. — (See  **  Duress/*) 
of  the  consideration  of. 

need  not  be  founded  on  consideration,  63. 

though  in  some  cases,  in  equity,  it  will  be  invalid  for  want  of,  63. 
tainted  with  usury,  void,  88. — (See  l^  Usury.*') 
what  constitutes  usury,  88, 
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DEED.— (co»tin«e</.) 

of  the  consideration  of. — (continued  ) 

tainted  with  stockjobbiag  transactions,  void,  92»~-(See  "  Stockjobbing,'*) 

what  constitutes  stockjobbing,  93. 
tainted  with  gaming  transactions,  void,  95.— (See  <*  Gaming,**) 
relating  to  saleof  pubh'c  offices,  void,  98.-~(See  '*  Office'*) 
effect  of  imperfect  or  illegal  considerations,  86.  102. 151. 
of  the  subject'-nMtter. 

what  may  form  the  subject-matter  of,  99. 
of  stipulations  of  impossibilities,  &c.,  100  to  102. 
certamty  requisite  in,  103. 

efibct  of  imperfect  and  illegal  stipulations,  102, 103.  151. 
of  the  mode  of  testifying  (MsenUo,  and  the  time  and  place  of  entering  into,  103 

to  106. 
of  the  construction  of,  106  to  1 18.— (See  <*  Contract.**) 

begin  to  take  effect  from  day  when  sealed  and  delivered,  392. 
uiuess  a  clause  to  the  contrary,  392. 
•  of  the  performance  of,  1 18  to  139.' 
of  the  ti»p6fuiofi  of  performance,  aUerathn^  release^  and  discharge  of,   139  to 
162.— (See  *«  Release,**  ••  Accord  and  Satisfaction;'  "  Alteration:*) 
how  far  parol  evidence  allowed  to  explain,  &c.,  142.  n.  2. 
courts  will  not  amend,  142.  n.  2. 

how  deed  discharged  by  accord  and  satis&ction,  release,  &c.  146. 148.^- 
(See  "  Release^  "  Accord  and  Satisfaction:*) 
of  the  authority  of  agent  to  execute,  1 95. 
how  he  should  execute,  212.  note, 
how  far  one  partner  may  bind  rest  by,  240.  388,  9* 

DEL  CREDERE  COMMISSION.— (See  «« Principal  and  Agent;*  "  Commission:*) 
what»  194. 

of  the  rights  of  principal  under,  202. 
buyer  under,  cannot  pay  price  to  factor,  after  notice  by  principal  not  to  do  so, 

202. 
but  sometimes  principal  cannot  sue  for  price,  203. 
rights  of  set-off  by  buyer  against  claim  of  principal,  202. 
agent  under,  may  sue  for  price,  211. 
accent  under,  sueable  before  he  receivesMproduce,  220. 
of  set-off  under,  674. 

DEUVERY. 

how  far  requisite  to  deed,  6. 

a  re-delivery  of  deed  bv  feme  covert  after  death  of  husband,  binds  her,  38. 

what  sufficient  to  repel  presumption  of  fraud  in  assignment  to  creditors,  &c., 

7 lO.^{See  *' Baud  as  affecting  Creditors:*) 
what,  to  carrier,  vests  property  in  consignee  to  divest  stoppage  in  transitu,  24. 

— (See  ••  Stoppage  in  Transitu:*) 
what  sufficient  to  discharge  carrier,  379.  381. 
what  suffident  to  take  sale  out  of  statute  of  frauds,  285.— (See  "  Statute  of 

Frauds:*) 
what  to  complete  a  contract  of -sale,    manufacture,  &c.,  120.272. — (See 

"  Sale;*  "  Manufacture;*  "  Exchange:*) 
what  sufficient  to  vest  or  divest  a  lien,  554.— (See  "  Lien") 

DEMURRAGE.— (See  "  Charterparty**  "  Bill  of  Lading;*  "  Freight;*  &c.  See 
Index,  vol.  1 .,  tit.  Demurrage.) 
what  it  if,  426. 
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DKIVfURRAGE.— (con<tfitted.) 

how  usually  contracted  for,  426. 

where  no  agreement  for,  damages  in  nature  of,  recoferable,  426. 
construction  of^  and  when  daimablef  426  to  429. 

the  word  *'  ^^J^^*  ^^^  unloading  in  Thames^  means  working  days  only,  426. 

construction  of  same  word  in  other  agreements,  426»  427. 

during  what  time  ship  is  to  stay  on  demurrage*  427. 

demurrage  not  claimable  for  delay  at  intermediate  port,  427. 

but  damages  in  nature  of,  are,  427. 

when  it  is  claimable  with  reference  to  cause  of  detention,  427. 

cause  of  detention  not  in  general  called  in  question,  427* 

in  some  cases  freighter  liable  for^  though  he  do  not  cause  detention,  427, 
428. 

as  if  detention  in  port  arose  from  state  of  weather  or  port  regulations,  &c., 
[  428. 

delav  occasioned  by  goods  being  stowed  under  others,  ground  for  demurrage, 
4iS. 

freighter  or  consignee  clearly  liable  if  he  cause  delay,  428. 

for  what  delays  freighter  liable  where  contract  allows  the  usual  time  of  lading 
and  unloading,  428. 

or  where  contract  does  not  specify  any  time»  428« 

not  claimable  for  hostile  detention,  429. 

nor  for  delay  wilfully  occasioned  by  master  or  crew,  429. 

nor  for  delay  in  obtaining  clearances^  429. 

owners  need  not  give  notice  of  ship's  arrival,  429. 

k  fortiori  where  consignees  are  indorsees  of  bill  of  lading,  429. 

not  claimable  for  delay  by  weather  out  of  port,  429 
when  the  right  to,  ceases,  429. 

when  right  to,  ceasey,  when  ship  to  sail  with*  convoy,  429. 

claim  for,  does  not  revive  on  return  into  port,  429. 
who  entitled  to,  430. 

master  of  ship  cannot  in  general  recover  it  on  implied  promise,  430.  2101 

but  sometimes  he  may,  under  bill  of  lading,  430.  210. 

law  relating  to  freight  here  applicable.— (See  "  Freight,*^) 
of  the  party  liable  to,  430. 

in  general,  any  person  taking  goods,  liable,  430. 

consignor  liable,  430. 

law  relating  to  freight  here  applicable, 
of  the  remedy  for,  430,  43 1 . 

claim  for,  favoured,  430. 

no  lien  for,  without  express  contract,  430. 

action  for,  the  only  remedy,  430. 

when  eoutract  for,  under  seal,  action  must  be  founded  thereon,  430. 

sometimes  where  delay  beyond  time  allowed  in  covenant,  the  action  is  for 
damages,  430,  431. 

how  parties  should  sue,  where  no  contract  for,  431. 

for  further  cases  and  points  on  this  subject,  see  ''  Freight/* 

ENIZEN.— (See  Index,  vol.1.,  tit.  "  Jlitn,"  '*  Denizen.^') 

» 

DEPOSIT.— (See  "  Pawn,**  «  Sale,**  "  Manufacture,'*  "  Statute  of  Frauds/^ 
how  far  it  binds  a  bargain,  273.  290. 
what  amounts  to  payment  of,  273.  289. 
as  regards  the  statute  of  frauds,  289. 

rights  of  vendor  and  vendee  afterpayment  of,  in  case  of  sale,  273.  290* 

in  case  of  contract  of  manufocture,  272. 
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DEPUTY  POST  MASTER.— (See  "  Past:') 
his  Uabilitj  for  loss,  &c,  214. 

DETINUE. 

action  of,  when  it  lies,  624. 
when  it  lies  by  vendee,  272. 

DEVISE. 

what  is  fraudulent  against  creditors,  712. 

of  personal  estate  by  infant,  bond  debt  may  be  obtained  under,  29. 

by  will,  promise  in  consideration  o^  not  binding,  69. 

DEVLSEE. 

of  real  estate,  named  in  deed,  suable  in  debt,  9,  29. 

DISCOUNT.— (See  "  Usury.**) 

DISTRESS.— (See  **  Landlord  and  Tenant^'  and  see  vols.  1.  &  2.  Index,  tit. 
"  DwtrcM.") 
thing  distr^ned  may  be  detained  till  satisfaction  made,  543. 

DIVORCE. 

effects  of,  on  rights,  &c.  of  husband  and  wife,  48. 

DOCK.— (See  vol.  1.  Index,  tit.  **  Docks.*') 

how  far  proprietor  of,  liable  for  loss  in,  364,  365. 

DOCK  WARRANT. 

of  West  India  company  a  transfer  of  goods,  127. 

how  far  it  divests  right  of  stoppage  in  transitu,  348.  352. 

DOLLARS. 

how  described  in  insurance  on,  481. 

DONATIO  MORTIS  CAUSA. 
what  a  good  one,  64.  n.  3. 

DRAWER  OF  BILL. 

his  rights  and  liabilities.— (See  **  Bill  of  Exchange*'') 

DROVER, 

how  &r  subject  to  bankrupt  laws,  726. 

DRUGGIST.— (See  vol.  1.,  Index,  tit.  **  Drugs:*  vol.  2.  Index,  tit.  "  Brewer.'') 
selling  dregs  to  brewer  for  purpose  of  being  used  in  brewery,  cannot  recover 
for,  85. 

DRUNKENNESS.— <See  «'  Non  compos  mentis,''  *'  Idiot;*  «  Lunatic:') 
considered  as  an  offence,  51,  52. 
drunkard  will  be  relieved  from  his  contracts*  52. 161.  ^ 

especially  if  there  be  any  fraud,  52.  161. 
excessive  drunkenness  of  contr^or  a  defence  at  law,  52.  54,  55.  161. 
contracts  of  record  by  drunkard  avoidable  only  in  equity,  53. 
parol  evidence,  allowed  to  shew,  143, 144. 
80  is  unstamped  instrument,  184. 
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DURBSS.— (See  '*  Impritrmment.'') 

contract  by  specialty  or  parol,  obtained  tlirougb,  void,  55.  59«  v 

contract  of  record  not  invalid  on  ground  of»  57. 

but  avoidable  by  audita  quereia»  57. 
what  sufficient  to  avoid  contract,  55,  56. 

security  given  under,  invalid*  thoueh  different  from  that  demanded,  56. 
party,  to  avoid  contract,  in  general  mu^t  have  himself  been  under*  56. 
but  husband  may  avoid  a  contract  on  ground  of,  to  wife,  56. 
or  a  parent  may,  on  ground  of,  to  child*  56* 
but  a  servant  cannot  on  ground  of,  to  master,  56. 

nor  is  duress  to  principal  bar  to  action  against  surety,  66. 
but  under  circumstances  it  may  he,  55,  56. 
duress   from    stranger  by  procurement  of  one  who  derives  benefit  from 
contract,  good  cause  for  avoiding  it,  57* 
or  duress  of  servant  bj  master  will  vitiate  contract  of  servant  to  third 
person,  57. 
must  be  pleaded  specially  iu  action  on  specialty*  57. 
parol  evidence  allowed  to  shew,  143*  144. 
so  is  unstamped  instrument,  1 84. 

DUMBNESS.— (See  "  Idiots) 

DYEIL— (See  vol.2.,  Index,  tit  "  D^tr:*  "  WooV") 
bis  lien,  539. 
not  a  general  lien,  546. 

EARNEST.— (See  "  5a/e,**  «•  Manufacture ;'  **  Statute  of  FrawU!') 
how  far  payment  of,  binds  bargain,  273.  129. 
what  amounts  to  payment  of,  273, 
as  regards  the  statute  of  frauds,  269. 

rights  of  vendor  and  vendee  after  payment  of*  in  case  of  sale*  573.  290. 
in  case  of  contract  of  manu&cture,  272. 

EAST  INDIA  COMPANY  and  EAST  INDIES.— (See  "  Partners:*  «  Cbmpaniet.*' 
See  vol.  1.  tit.  **  East  India  Company ,*'  where  many  points  relating  to.) 
a  public  partnership,  226. 
how  constituted,  226. 
not  regarded  as  private  partnership,  226. 
members  separate  estates  in  not  liable,  226. 

6  Ann.  c*22.  s.9.  and  15  Geo.  2.  c.  13.  do  not  extend  to,  229.  n.  1. 
legulations  of  19  Geo.  2.  c.37.,  and  7G.  1.  c.2h  as  to  bottomry  bonds,  314. 
of  the  lien  for  freij^ht  of  goods  delivered  to  docks  of,  421. 
of  a  captain  of,  his  right  to  passage  money,  424. 
of  payment  of  pttssge  money  under  their  charterparty,  425. 
of  payment  of  privilege  to  captain  of,  431,  432. 

of  insurances  of  their  ships,  and  what  insurers  bound  to  know,  463.  481. 
certificates  of*  not  indorsable,  560. 
bonds  of*  not'  transferrable,  570. 
members  of,  not  subject  to  bankrupt  laws,  728. 

ELECTION. 

wager  upon  event  of,  void,  82. 

of  admissibility  of  unstamped  instrument  in  action  for  bribery  at,  132. 

of  election  in  performance  of  one  of  two  contracts,  115. 

of  election  in  cases  of  bankruptcy. — (See  "  Bankruptcy:') 
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EMBARGO. 

how  far  it  suspends  contract,  154. 

carrier  liable  for  non-delivery  notwiihstanding,  101. 

how  far  it  excuses  sailing  on  or  before  day»  according  to  policy  of  insurance, 

473. 
what  is  a  loeahy  arrests,  &c.  within  policy,  495. 
how  far  insured  may  abandon  on,  520. 
of  payment  of  freight  in  case  of,  412.  415. 
of  demurrage  in  case  of,  428. 
of  general  average  in  case  of,  436. 

£liiB£ZZL£M£NT.--(See  "  Robbery:') 
infant  liable  for,  25. 

of  cargOj  when  it  amounts  to  barratry,  497. 
how  fur  masters  of  ships  liable  for,  by  seamen,  &o.,  376. 

ENEBIY.— (See   **  Alien  Enemy:'   **  War,'*     '*  Capture:*  *' Prize:*  See  vol.1.. 
Index,  tit.  **  Enemyp'  where  law  fully  treated  of.) 

ENGRAVER. 

case  of  the,  as  to  delivery  of  goods,  128. 

ENGROSSING.— See  ante,  vol.  2.  260. 

ENTIRETY  of  CONTRACT— (See  "  JpportUmment:*  "  Sale:*) 
not  divibible,  125. 

EQUITY (See  «'  Specific  Performance,**  '« Injunction,**  *\Int€rpkader:*) 

of  the  remedies  in  general  in,  by  specific  performance,  injunction,  &c.,  619  to 

624. 
contract  of  record,  obtained  from  drunkard  relievable  in,  53. 
conatruodon  of  contracts  iu»  same  as  at  kw,  106,  276. 

but  equity  has  more  power  over,  106. 
object  of  party  given  efiect  to,  though  no  absolute  contract,  1 1 6. 278. 

as  a  bond,  with  penalty  in    case  of  nonconv^yance*  conveyaQce  de- 
creed, 117. 
warrant  of  attorney  void  by  death,  yet  considered  as  an  agreement,  117. 
or  an  assignment  of  a  chose  in  action,  1 17  • 

acceptance  of  anv  tiling  under  arbitration,  evidence  of  agreement,  117* 
contract  established  in,  by  positive  terms,  1 18. 

or  by  parol  agreement  in  part  performed,  notwithstanding  statute  of 

frauds,  118,  276. 
or  from  other  circumstances,  whereby  contract  inferred,  118.  276. 
will  supply  by  intendment  what  is  wanted  in  contract,  118.  276. 
where  failure  in  consideration  yet  sometimes  party  may  have  benefit  of  con- 
tract, 154. 
when  contract  of  wife  enforced  in,  39. 
alien  enemy  cannot  proceed  in,  58. 

when  it  wiU  relieve  on  ground  of  drunkenness,  idiotcy,  &c.,  52^  53. 160. 
when  it  will  relieve  when  contract,  8cc.,  made  under  a  mistake,  160.  ^. 
relating  to  agents. 

when  it  will  compel  account  of  property  sold  by  agent  without  autho- 
rity, 205. 
when  agent  may  file  bill  of  interpleader,  217. 
^  when  captadn  of  ship  may  file,  623t  n.  5. 40Gt 
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EQUITY. -^(continued.) 

rdatioff  to  agenU. — (continued.) 

when  it  will  compel  principal  to  accept  purchase,  though  agent  exceed 

authority,  219.  n.  ]. 
when  accounts  between  principal  and  agent  intricate^  they  should  retort 

to,  219,  n.  4. 
in  case  of  fraud,  estate  of  agent  liable  in,  221. 
relating  to  partners. 

how  to  sue  public  companies  in,  226.  n.  3. 

will  appoint  person  to  carry  on  trade  for  infant  partner,  229.  n.  2. 

but  not  for  a  lunatic  partner,  229.  n.  2. 

when  it  will  decree  specific  performance  of  agreement  for  partnenhip, 

230,231. 
when  it  will  bind  partners  who  receive  benefit  of  contract  made  before 

partnership,  240. 
when  it  will  decree  dissolution  ot  partnership,  243,  244.  248. 
when  it  will  appoint  receiver  on  dissolution,  246.  250. 
when  it  will  bar  survivorship,  249. 

■when  it  will  compel  surviving  partner  to  render  account,  249. 
how  far  executors  of  deceased  partners  liable  in,  251  • 
when  partners  should  resort  to,  for  remedies  against  each  other,  262 

to  264. 
when  it  will  relieve  against  execution  on  partnership  effects,  267. 
when  third  persons  should  resort  to,  against  partners,  267. 
how  proceedings  in,  conducted  by  and  against  partners,  264.  269.  * 
the  best  way  to  proceed  in,  when  surety  seeks  relief,  324.  n.  6. 
bow  far  surety  relieved  in,  325  to  331 . 
bow  far  co-surety  relieved  in,  335, 336. 
when  it  will  give  benefit  of  lien  where  no  possession,  550. 
when  it  will  enforce  awards,  662. 
when  it  will  set  aside,  667. 
of  set-off  in,  671. 

when  it  will  relieve  creditors  against  fraudulent  assignments,  &«.,  65,-^ 
(See  "  Eraud  as  affecting  Creditors.'^) 

ERASURE.— (See  **  Jlteration.'*) 

ESCAPE. 

promise  to  sheriff  in  consideration  of,  void,  80* 

but  promise  of  indemnity  to,  in  case  of  doubt,  good,  80. 

EVICTION. 

creates  suspension  of  payment  of  rent,  140. 

EVIDENCE.— (See  "  ^dmiwion."— See  vols.  l.&2.tit.  **  Evidence:') 
what  extrinsic,  allowed  in  construction  of  contract,  107  to  1 18. 
of  delivery  of  goods,  129. 
of  payment  of  debt,  129  to  136. 
what  parol  evidence  admissible  to  explain  contract,  142. 
but  not  so  where  contract  established  by  letter  or  correspondence,  277» 
how  far  stamp  laws  govern  admissibility  of  evidence,  181  to  187* 
how  far  foreign  decisions  evidence  here,  487* 
contract  in  consideration  of  suppressing,  void,  81. 

EXCEPTION. 

in  a  deed  covenant  may  be  inferred  by,  4. 
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EXCHANGE.— (See  "  Sale;*  "  ManufadureJ') 
what  is  a  contract  of,  308. 

contract  of,  founded  on  concurrent  consideration,  75* 
it  differs  from  a  sale,  308. 
but  principles  of  law  governing  contracts  of  sale  here  apply,  308.^8ee 

«  Sale.*') 
upon  agreement  of,  betwten  two,  after  balance  struck,  it  must  be  paid  in 

money,  308.  n.4. 
in  agreement  to  deal  by  way  of  barter,  on  refusal  to  account,  each  party  may 

be  arrested  for  whole  value  of  goods  furnished,  308. 
no  implied  warranty  in  contracts  of,  308. 

where  a  warranty  feilse,  party  cannot  recover  back  thing  exchanged,  308. 
agent  employed  to  sell  cannot  barter,  218.  n.  8. 

EXCHEQUER  BILL.— (See  "  Bm  of  Exchange.") 
when  transferrable  by  delivery,  570. 

EXCISEMAN. 

subject  to  bankrupt  laws.  724. 

EXECUTION. 

property  of  wife  cannot  be  taken  under,  against  husband,  40. 

property  let  to  wife  cannot  be  taken  under,  against  husband,  36 

now  made  on  partners,  241.  266. 

how  far  debtor  continuing  in  possession  under,  a  badge  of  frauds  709. 

promise  on  consideration  of  staying,  when  binding,  69. 

promise  in  consideration  of  sheriff's  executing  in  particular  way,  valid,  80. 

EXETER. 

usage  o^  as  to  liens,  546. 551 .  n.  2. 

custom  of,  as  to  arresting  fugitive  debtor,  629. 

custom  of  foreign  attachment  in,  630.— (See  **  Foreign  Attachment;*) 

EXECUTOR.— (See  "  Death."  See  vol.  1.,  Index,  tit.  "  Executor.*') 
included  in  contract  without  being  named,  112.. 
unless  it  appear  that  was  not  intention,  112. 
not  chargeable  out  of  own  estate  on  special  promise,  unless  within  statute  of 

frauds,  275. 
feme  sole  executrix  marrying  debtor,  suspends  remedy  against  him;  140.,  and 

see  149. 
obligee  making  obligor  executor,  how  far  claim  discharged,  149. 
obligor  making  obligee  executor,  how  far  claim  discharged,  149. 
i^ent  becoming,  cannot  sue  for  commission,  222.  n.  1. 
liable  for  breach  of  duty  of  agent,  221. 
of  infant  not  liable,  30. 

of  io&nt  promising  to  pay  debt,  promise  void,  30. 
of  husband,  his  rights,  33. 
of  wife,  his  rights,  36. 

promise  by,  in  consideration  of  forbearance,  binding,  when,  67« 
executor  cannot  recover  back  money  lost  at  gambling,  96. 
carrying  on  partnership  for  third  persons,  personally  liable,  229. 
of  the  rights  and  liabilities  of,  on  death  of  partner,  249. 251 .  268. 
of  the  rights  and  liabilities  of,  in  case  of  death  of  co-surety,  336. 
cannot  pledge  intestate's  property,  360.  n.l. 
warrant  of  attorney  given  by  one  of  several,  void,  597. 
subject  to  foreign  attachment,  631.  ... 
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BXECDTOR— (cwKimicd.) 

how  far  they  may  submit  to  arbitratioD,  G40. 

their  liabilities  under  8ubmi88ion»  640.  660*  654. 

may  take  out  commission  of  bankruptcy  before  prdbate»  748.  n.  3. 

goods  in  possession  of,  de  son  tort,  vest  b  assignees,  752.  n.  2. 

EXTENT  IN  AID.^(Seeyol.  1.,  Index,  tit.  «•  Extent.") 

not  issuable  against  person  from  whom  original  debtor  has  taken  a  bill,  566. 

EXTORTION  —(See  vol.  2.  Index,  tit.  «•  ExtorHon:') 
contracts  for,  void,  80. 

FACTOR.— (See  **  Principal  and  jigentJ'  where  the  law  on  this  head  collected.) 
who  it  one,  and  laws  affecting,  1 93  to  224. 
who  may  be,  194. 
how  authorized,  194. 

roust  not  depart  from  usual  course  of  business,  1 99. 
not  bound  to  disclose  principal's  name,  202. 
duties  and  righu  of,  215  to  223. 
may  sell  upon  credit,  w)ien,  199. 205.  215,  216  to  218. 
cannot  pledge,  when,  204,5. 
cannot  barter,  when,  218.  n.  8. 
employed  with  money  to  pay,  cannot  give  security,  204. 
sale  by,  creates  contract  between  owner  and  buyer,  201. 
80  if  he  acts  under  del  credere  commission,  201. 
principal's  rights  where  &ctor  do  not  disdose  his  name»  201  to  203. 
of  his  lien,  54 1  .—(See  "  Lien.") 
having  alien,  mav  enforce  payment  to  lien,  211. 
but  debtor  must  have  notice  of  lien,  21 1* 
under  del  credere  commission,  a  right  to  sue,  211. 
how  authority  of,  countermanded,  223. 

FAKMER. 

how  far  subject  to  bankrupt  laws,  725. 

FARRIER. 

liable,  for  what  negligence,  359. 
his  lien,  539. 

FELONY.— (See "  Rohbcfy,'*  "  Attainder*'   See  vol. 2.  Index,  tit.  "  Fe/oey." 

contract  in  consideration  of  compounding  of,  void,  80,  81. 

admission  of  wife's  evidence  in,  44. 

admission  of  unstamped  draft  in  indictment  under  7  Geo.  3.  c.  50.,  184. 

attainder  of,  effect  or,  on  felons'  contracts,  60.  62.— (1  Qiitty  Crim.  law.) 

time  to  plead  on  surmise  o)^  63. 
FEME  COVERT— (See  *'  Husband  and  Wife:*) 

FEOFFMENT. 

of  land  by  deed  avoidable  by  one  privy  in  blood  to  infant,  as  heir,  31. 
but  not  by  one  privy  in  estate,  3h 

FINDER  OF  PROPERTY.— (See  vol.  2.  Index,  tit.  •«  Treasure  TrweJ') 
what  care  he  should  use  over  thing  found.  354.  n.  2* 
what  right  he  has  over  thbg  abandoned|  437. 
hblien,  543. 
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FINE. 

infant  cannot  be  cognizor  of,  14. 

but  sometimes  fine  by,  available,  14. 

levied  by  non  compos  mentis^  bow  far  invalid,  53. 

covenant  of  wife  on  warranty  of,  binding,  35. 

how  act  of  agent  will  avoid,  207- 

•  « 

FIRE.— (See  Index,  vol.  I .,  tit.  "  fire.*') 

how  far  bailees  in  general  liable  for.— (See  *'  Bailment.**) 

the  statutes  6  Ann.  c.  31.  and  14  Geo.  3.  c.  78.  s.  86.  in  general  takes  away 

responsibility,  ^67. 
hirer  or  borrower  of  property  not  liable  for,  356.  363. — (See  **  Hire**) 
how  far  innkeepers  liable  for,  367. — (See  "  Innkeeper:') 
how  fiir  warehousemen  and  wharfingers  liable  for,  368. — (See  iUlee  of.) 
how  far  carriers  liable  for,  370.  302.— (See  "  Carrier:*) 
how  far  owners  of  ships  liable  for  loss  by  fire  on  board,  376. 
what  a  loss  by,  within  meaning  of  marfne  insurance,  600. 

FISHERMEN.— (See  vol.2.  Index,  tit.  **  Fahr  '' Fuhermen:*) 
how  far  subject  to  bankrupt  laws,  727. 

FISHING  VOyAGE. 

of  clauses  of  liberty  to  take  prizes,  &c.  in  policy  of  insurance  on,  470. 

FIXTURES.— (See  "  Crops:*    See  Index,  vol.  2.,  tit.  "  Fixtures:') 
of  stamp  to  lease  in  action  for  price  of,  183. 

FLAG  OFFICER. 

of  his  right  to  freight,  416. 

FORBEARANCE. 

of  suit  for  a  specified  or  reasonable  time,  sufficient  consideration  for  oontract» 

but  not  for  an  indefinite  tiiue,  S?*  69. 

must  be  some  party  towards  whom  forbearance  may  be  exercised,  67. 

of  doubtful  suit  bufficient,  68. 
promise  by  executor  in  consideration  of,  is  binding,  67* 

but  not  a  mere  promise  to  pay  without  new  consideration,  67* 

nor  executor  of  infant  liable  in,  30. 
promise  by  heir  in  consideration  of,  not  binding  unless  named  in  bond,  67. 

but  otherwise  if  named,  though  no  assets,  67f 
how  fax  contracts  in  consideration  of,  not  within  statute  of  frauds,  320,  32 1  • 

*X)REIGN  ATTACHMENT. 
nature  of,  630. 
what  the  custom  of,  is,  630. 
its  advantages,  630. 
garnishee  must  be  within  the  city,  630. 
original  debt  need  not  arise  within  Jurisdiction,  630,  631. 
foreigner  may  adopt  proceeding  in,  631. 

plaint  may  be  against  personal  representatives  on  simple  contract,  631. 
pendency  of  action  in  superior  court  no  bar  to  proceedings,  631. 
effect  of  such  prior  action^  631. 
good  bar  to  action  on  award,  664. 
debt  must  be  completely  due,  631. 
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FOREIGN  ATTACHMENT.— (c(m<tfiii«d.) 

doubtful  whether  party  can  attach  money  in  hands  of  self  and  partners,  63  f. 

what  property  may  be  attached,  631. 

it  does  not  divest  right  of  stonpa^e  in  transitu,  347. 

sometimes  garnishee  should  me  bill  of  interpleader,  632. 

mayor's  court  the  most  usual  to  proceed  in,  and  why,  632, 

bow  party  should  proceed  in,  632. 

of  the  bin  of  proof  in,  633. 

lORBIGN  LAW  AND  FOREIGN  COUNTRY.— (See  ante,  vol.  1.) 
contracts  made  there,  laws  of,  binding  here,  1 06. 
law  of  Scotland  as  to  infimcy  binding  here,  19. 
in  case  of  bills  made  payable  abroad  how  payment  calculated.  108. 
how  payment  of  money  calculated,  109. 
residence  of  husband  id)road,  effect  of,  49,  50. 
residence  of  obligee,  repels  presumption  of  payment,  135. 
how  far  contracts  entered  into  regulated  by  stamp  laws,  165. 
if  principal  there,  credit  exists  l^tween  agent  and  other  contracting  party,  203. 
in  some  cases,  principal  residing,  may  beccnne  agent  of  agent,  219.  n.  1. 
solvent  partner  absent,  whole  estate  administered  in  bankruptcy,  260. 
goods  sold  for  foreign  market  without  inspection,  implied  warranty  arises, 

304. 
how  fiEur  decisions  of  foreign  prise  couru  recognized  here,  467. 
of  the  statute  of  limitations,  where  party  abroad,  685.— -(See  '*  SttUule  ofLt^ 

FORGERY.— (See  Index,  vol.  2.,  tit.  "  Forgery.'*) 

if  alteration  in  bill  made  with  fraudulent  intent,  it  amounts  to,  568.  141. 

implied  warranty  that  bank  note  is  not  forged,  590. 

of  admissibility  of  unstamped  instrument  to  prove,  183.  103. 

who  liable  for  loss  occasioned  by,  365. 

FRACTION. 

how  tender  of,  to  be  made,  137. 

FRAUD. 

08  H  affects  contracts  in  general. 
witat  consHtutes,  155.  306. 
1.  Actual  fraud  arising  from  imposUion  on  contracting  parHeSf  155. 
as  a  statement  of  falsehood,- 155. 
in  all  transactions  parties  must  be  silent,  or  if  they  assert  must  disclose 

truth,  155.307. 
if  truth  of  material  &ct  be  misrepresented,  contract  void,  155. 
misrepresenting  value  of  estate^  purchase  void,  156. 
even  misrepresentation  in  slight  degree  invalidates,  156. 
in  chafiering  about  goods,  misrepresentation  putting  purchaser  off  his 

guard  vacates  contract,  156.  308. 
immaterial  whether  misrepresentation  be  wilful,  156. 
unless  party  be  sued  for  aeceit,  307* 
misrepresentation  must  be  such  as  would  deceive  a  man  of  common  sense^ 

156.  307. 
a  vague  misrepresentation  does  not  vacate  contract,  156. 
statement  of  belief  does  not  vacate,  305. 
misrepresentation  need  not  be  direct,  156. 
a  deception  for  purpose  of  disguismg  a  defect  is  a  fraud,  306. 
seller  exhibiting  sample  to  deceive  purchaser  is  a  fraud,  306,  307. 
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FRAUD.— (amtinued.) 

as  it  affects  contracts  in  generaL'-^(continued,) 

I.  Actual  fraud  arising  from  imposition  on  contracting  parties, — [continued,) 
but  deception  must  be  intentional,  307. 
selling  ship  with  all  faults,  and  using  artifice  to  conceal '  a  defect,  is  a 

fraud,  307. 
but  not  if  no  artifice  be  used,  307. 
of  fraud  in  entering  into  policy,  508. 
enhancing  price  of  goods  at  auction,  sale  void,  156. 
but  now  puffers  may  be  employed,  156. 
how  far  misrepresentation  before  sale  is  a  fraud,  308, 
representation  to  agent  affects  principal,  207.  ^ 

fraudulent  device  to  conceal  truth  invalidates  contract,  155. 

parties  should  disclose  all  material  facts  in  a  transaction,  155. 

insurinfl;  ship  which  insurer  thought  was  lost,  insurance  void,  156. 

but  seller  not  bound  to  disclose  all  faults,  157. 

nor  facts  tending  to  his  disadvantage,  1 60. 

seller  of  article  with  all  faults  not  bound  to  disclose  latent  defects 

which  he  knew  of,  157. 307. 
but  sale  void,  if  seller  used  artifice,  157.  307. 
and  seller  knowing  purchaser  to  labour  under  delusion,  should  re- 
move it,  157.  307.  n.  5. 
but  facts  need  not  be  disclosed  of  which  each  party  can  judge,  157*  307. 
of  concealments  in  entering  into  policy,  508. 
concealment  from  agent  affects  principal,  207. 
fraudulently  obtaining  deed  or  instrument  Jor  one  purpose  and  applying  it 
to  another,  157. 
asifaparty  alter  a  contract  without  consent,  157.  140.  142,  143.— 

(See  «  Alteration:*) 
or  obtaining  promissory  note  of  party  for  one  purpose,  and  then 
suing  him  on  it,  party  relieved,  157,  158. 
2d.  Fraud  apparent  from  bargain  itself  158. 
as  inadequacy  of  consideration,  158. 

mere  inadequacy  of  consideration  not  sufficient  to  set  aside  contract,  158. 
butif  inadequacy  be  very  apparent  and  gross,  contract  set  aside,  158. 
unconscientiousness  and  oppression  of  bai^n,  a  ground  for  relief,  158, 

159. 
but  the  fraud  in  these  cases  must  depend  on  circumstances,  158. 
usurious  and  all  other  illegal  bargains  may  be  classed  under  this  head. 
3d.  Fraud  apparent  from  condition  and  chrcunistances  of  contracting  parties. 
as  weakness  of  understanding,  159. 

but  mere  weakness  of  understanding  does  not  vacate  contract,  159. 
what  constitutes  fraud  in  this  respect,  159, 160. 
cases  of  idiotcy,  lunacy,  &c.  arranged  under  this  head. 
in  some  cases,  party  acting  under  a  mistake,  relieved,  160. 
as  where  party  labours  under  a  delusion,  160.  307.  u.  5.  304. 
instances,  160. 

how  far  money  recoverable  back  when  paid  under  a  mistake,  1 60.  206. 
intoxication  of  contractor,  caused  by  fraud,  invalidates  contract,  161. 
fraudulent  use  of  necessitous  situation  of  contractor,  invalidates,  161. 
but  mere  distress  of  contractor  not  sufficient  to  vacate  contract,  161. 
4.  Fraud  upon  third  persons. 

as  in  fraud  of  bon&  fide  purchasers,  1 62. 

in  fraud  of  creditors,  162.  81  .—(See  ••  Fraud  as  it  affects  Creditors:') 

in  fraud  of  vendor  to  deprive  him  of  right  of  stoppage  in  transitu,  35 1. 

to  induce  creditor  to  sign  bankrupt's  certificate,  82. 

but  promise  by  bankrupt  to  pay  full  debt,  if  creditors  forbear^  is  good^  82. 
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TBAVD.— {continued, ) 

as  it  affects  contracts  in  general. — (continued,) 
4.  Eraud  upon  third  persons. — {continued,) 
to  recommend  customers,  82. 
in  misrepresenting  the  price  of  goods  to  obtain  third  person's  guarantee 

81.  162. 
upon  navy  bond,  81. 
goodwill  of  business  may  be  sold*  82. 
The  effects  of  a  fraud. 

all  contracts  tainted  with,  are  void,  81.  155.  9. 

even  specialty  voided  by,  9. 

no  part  of  fraudulent  transaction  can  be  supported,  181.  155. 

except  where  consideration  given,  and  parties  can  be  placed  in  statu 

quOf  155. 
in  most  cases  transaction  set  aside,  and  parties  placed  in  former  situa* 

tion,  155. 
how  party  should  rescind  contract  on  ground  of,  l45, 146.  153. 156. 
no  party  can  shew  his  own  fraud  to  avoid  a  contract,  155. 
when  principal  may  avoid  his  agent's  contracts  for,  155.  209. 
parol  evidence  allowed  to  shewy  143,  144. 
so  is  unstamped  instrument,  184. 
how  far  party  guilty  of,  suable  for,  306.  305. 
in  general  |»riucipal  liable  for  fraud  of  agent,  209. 
how  far  agent  liable,  214. 
agent  need  not  commit,  216. 

principal  a  right  to  profits,  though  agent  act  fraudulently,  221. 
now  far  partners  liable  for  co-partners'  fraud,  238.  to  242.  247. 
FRAUD. 

in  contracts  of  bculment. 

bailees  m   all  cases  liable   for,   358,  359.— (See  **  Bmiment,"    " /m- 

*'  keeper,"  &c.) 
how  far  fraud  of  bailor  releases  bailee  from  loss  not  occasioned  by  want  of 

ordinary  care,  357.  373.  380.— (See  «  Bailment/  "  Carrier:") 
who  liable  for  loss  oceasioned  by,  365. 
IRAUD. 

as  it  affects  creditors. 

at  common  law,  all  contracts  in  fraud  of,  void,  162.  81. 
of  fraudulent  assignments  of  property. 

relief  against,  in  favour  of  creditors^  698,  699. 

enactment  of  ]3Eliz.  c.  5.  sec.  2,,  699. 

to  what  it  extends,  699. 

object  of  statute,  700. 

how   far   voluntary  assignments,  without   valuable    consideration,  are 

fraudulent,  701. 
of  assignments  and  conveyances  in  consideration   of  natural  love,   as 

marriage  settlements,  &c.,  701. 
how  far  debtor  must  be  insolvent  to  render  assignment  void,  702. 
how  far  assignments,  &c.  fraudulent,  where  an  actual  or  apparent  valuable 

consideration,  703. 
<]uestion  is  always  whether  transaction  be  bona  fide,  704. 
in  general  no  objection  as  to  preferring  one  creditor  to  another,  704. 
what  preferences  are  not  fraudulent,  704. 

how  far  debtor  continuing  in  possession  is  a  badge  of  fraud,  705. 
continuing  in  possession  not  in  all  cases  badge  of  fraud,  706. 
bona  fide  transaction   not  affected,   because  assignee  does  not   take 

immediate  possession,  709. 
how  far  continuing]  in  possession   under  execution  a  presumption  of 
fraud,  709. 
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FRAUD.— (coj^wiuccf.) 
as  U  affects  creditors, — (continued.) 

of  fraudulent  assignments  of  property. — (contt$tued.) 
what  a  sufficient  delivery  to  assignee,  710. 
where  assignment  fraudulent,  liow  property  disposed  of  among  creditorsi 

711. 
who  may  take  advantage  of  the  fraudulent  assignment,  711. 
of  the  statute  2  Ric.  2.  st.  2.  «.  3.,  7 1 1 . 
of  fraudulent  devises^  712. 

enactment  of  3  W.&M.  c  14.,  712. 
void  against  certain  creditors,  712. 

unless  for  payment  of  debts  or  children's  portions,  in  pursuance  of 
marriage  agreement,  712. 
of  contracts  in  fraud  of  composition  creditors^  &c.,  7 J 3. 
what  contracts  are  in  such  case  fraudulent,  713. 
if  other  creditors  assent  to  a  preference^  contract  for,  not  void,  716. 
how  sureties  discharged,  717. 

if  composition  obtained  by  misrepresentation,  it  is  not  binding,  718. 
bow  far  taking  additional  security  from  third  person  a  fraud  on  creditors,  7 1 9. 
who  may  take  advantage  of  fraud,  719. 
who  relieved  from^  719. 

FRAUD. 

in  misrepresenting  the  solvency  of  another. 
how  far  party  liable  for,  338. 
statute  of  frauds  does  not  apply  to  cases  of,  338. 
action  lies  for  the  deceit  if  fraudulent,  338. 
and  courts  of  equity  will  grant  relief,  338. 
a  person,  upon  being  questioned  as  to  party's  solvency,  must  be  silent  or 

state  the  truth,  338. 
misrepresentation  must  be  calculated  to  mislead  man  of  ordinary  sense,  338. 
defendant  need  not  derive  benefit  from  deceit,  339. 
but  there  must  be  fraud  and  falsehood^  339. 
a  suppression  of  truth  will  amount  to  a  fraud,  339. 
how  far  deceiver  liable  in  damages^  339. 
of  the  evidence  in,  338,  n.  5. 

FRAUDS,  Statute  of. —(See  •«  StaitUe  of  Frauds:') 

FREIGHT.— (See  "  Dead  Freight;*  •'  Charterparty,''   "  B'dl  of  Lading^'  *«  Policy 
of  Insurance,*'  •'  Passage  Money.'*) 
what  it  is,  407.  409. 
of  contracts  for^  in  general,  407. 

in  genera],  contracted  for  by  charterparty  or  bill  of  lading,.  407* 
parol  evidence  or  usage  not  to  contravene  written  contract^for,  407* 
amount  q/* freight,  bow  settled,  407. 

bow  amount  of  freight  for  goods  from  abroad  consigned  here,  ascertained,  407* 

amount  settled  where  contract  for  made,  407. 

when  gross  sum  contracted  for,  whole  payable  notwithstanding  merchant  does 

not  lade  ship,  407. 
amount  of  freight  of  sugar  and  molasses,  how  regulated  in  West  India  trade,  413. 
if  payment  by  the  Ion  of  the  ship,  freight  calculated  accordingly,  notwith* 

standing  goods  not  loaded  on  ship,  408. 
if  payment  by  cask,  &c.,  freight  calculated  accordingly,  408. 
of  the  rate  of  freight  for  gold  on  board  king's  ships,  407-  n.  4. 
what  eifeet  a  misdescription  in  the  burthen  of  ship  has,  408, 
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FREIGHT.— (con«i«tted.)  ^   ^^^ 

how  far  freighter  liable  for  not  loading  full  cargo,  408.  407. 
of  the  manner  and  time  of  payment  of,  408. 

freighters  take  risk  of  duration  of  voyage,  when  freight  to  be  paid  for  whole 

▼oyage,  409. 
but  not  80  if  to  be  paid  for  the  month,  &c.,  409. 
at  what  Uhie  commencement  of  computation  of,  commences,  409. 
durinz  what  time  it  continues,  409. 
it  willbe  payable  for  time  consumed  in  repfurs,  409* 
unless  any  fault  in  owner,  409. 

when  reserved  monthly,  to  be  piud  in  proportion  at  end  of  two  months,  «c., 

it  is  earned  at  end  of  each  month,  409.  r       j        a 

if  payment  to  be  made  by  bills  bearing  date  from  day  of  delivery  of  goods,  and 

part  be  delivered,  bills  must  bear  date  on  such  delivery,  420. 
if  freight  to  be  paid  in  advance,  409.  424. 
when  the  entire  freight  U  earned^  410. 

fi^ight  not  earned  till  voyage,  &c.  complete,  410. 

if  payable  on  live  stock  per  head,  not  payable  for  such  as  die,  410. 

if  freighter  prevents  the  earning  of  entire  freight,  he  will  be  liable  for  it 

in  shape  of  damages,  410. 
how  far  freighter  liable  on   his  covenant  to  load  a  full  cargo,  410.  4U7. 

408.  ^  - 

when  owner  entitled  to  freight  for  bringing  back  goods  on  aocount  ot 

weather,  &c.  410.412.  . 

when  he  is  entitled  to  whole  freight,  though  he  docs  not  brmg  back  any 

cargo,  410,  411. 
when  entitled  to  freieht,  though  he  make  a  deviadon,  395. 
when  deduction  of  freight  allowed,  where  he  brings  back  other  persons 

goods,  411.  . 

if  freighter  dispense  with  full  completion  o(  voyage,  &c.,  whole  freight  is 

due,  412. 
what  effect  an  interruption  in  the  voyage  has  upon  payment  of  whole 

freight,  412. 
master  may  sometimes  change  the  ship,  412. 
of  freight  payable  where  a  capture  and  recapture,  412. 
or  where  an  embargo,  412. 
how  far  freight  due,  where  part  of  cargo  sold,  412. 
how  far  freiffbt  recoverable  where  cargo  damaged,  412. 
of  the  freighter's  right  to  abandon  where  goods  damaged,  413. 
where  only  part  of  freight  is  earned,  413  to  416. 

when  freighter  liable  for  pro  rata  freight  where  he  derives  benefit,  413 

to  414. 
pro  rata  fireight  in  general  only  recoverable  on  implied  contract,  414. 
how  tliis  implied  contract  arises  by  acceptance  of  the  goods,  414. 
how  far  pro  rata  freight  recoverable  in  cases  of  recapture,  414. 
or  where  ship  and  cargo  sunk,  and  afterwards  raised,  414. 
•or  where  ship  and  cargo  obliged  to  return,  414.  410. 
if  freighter  agree  to  pay  pro  rata  freight,  he  cannot  dispute  payment,  415. 
who  are  entitled  to  freight,  41 6  to  417. 

owner  or  master  primd  facie  entitled,  416. 

captain  may  sue  for,  210^ 

a  flag  officer  on  foreign  station  not  entitled,  when,  415. 

where  chartered  ship  sold  before  voyage,  vendee  entitled,  416. 

but  owner  is,  where  ship  sold  during  voyage,  416. 

mortgagee  without  possession  not  entitlea,  416. 

how  Sir  underwriter  right  to,  after  abandonment,  527. 
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FKEIGUT. ^(continued.) 

wito  are  entitled  to  freight.^^continued.) 

who  entitled  to,  in  case  of  capture,  416. 

captor  succeeds  to  rights  of  owner  of  captured  ship,  416* 

the  crown  succeeds  to  rights  of  captor,  416. 

if  owner  of  captured  ship  not  entitled  to  freight,  no  one  else  is,  416. 

but  under  circumstances  it  is  someUmes  given,  417. 

how  far  captor  liable  for  injury  to  cargo,  &c.  417. 

owners  allowed  to  deduct  monies  advanced  to  master  to  prosecute  voyage, 

417. 
who  a  right  to,  on  abandonment,  527- 
who  liable  to  pay  freight,  422,  423. 

consignor  or  freighter  primarily  liable,  422. 

party  accepting  goods  in  general  liable,  422. 

under  assignment  of  bill  of  hdmg  from  A.  to  B.  and  from  B.  to  C,  C.  is 

liable,  422. 
and  indorsee  liable^  though  he  receives  goods  from  London  Docks  and 

pays  proceeds  to  indorser,  422. 
where  partners  consignees  before  arrival  of  goods  dissolve,  what  liability 

of  partnership  for  freight,  422. 
where  an  express  contract  that  consignor  alone  shall  pay,  he  alone  liable^ 

422. 
unless  there  be  any  fresh  contract  with  consignee,  422. 
an  agent  may  discharge  himself  from  liability  in  accepting  goods  by  de* 

clarinff  he  acts  as  such,  423. 
and  such  agent  would  be  discharged  if  owners  knew  he  acted  as  one, 

423. 
kow  the  right  to  freight  is  relinquishedy  423. 

master  unaer  usual  bill  of  lading  does  not  relinquish  right  to,  against 

freighter,  by  delivering  in  goods,  423. 
taking  an  indorsement  on  charterparty,  requesting  consignee  to  pay  fireigM, 

and  omitting  to  give  notice  of  non-payment,  does  not  dischaige  con- 
signor, 423. 
taking  a  bill  of  consignee  upon  consignor,  consignor  not  discharged,  423. 
freighter  not  discharged  by  taking  from  his  agent  a  bill,  even  without 

freighter's  consent,  423. 
but  not  so  if  cash  was  offered  and  bill  preferred,  423. 
or  if  the  master  should  take  bill  in  full  satisfaction,  423,  ante, 
effect  of  acknowledgment  in  bill  of  lading  of  payment  of  freight,  424* 
of  the  lien  for  freight,  417  to  421.  540. 

a  lien  for,  claimable  on  cargo,  unless  a  stipulaUon  to  contrary,  417. 

the  delivery  of  goods  and  payment  of  freight  are  concomitant  acts,  417. 

the  right  to  freight  follows  the  ship,  418. 

any  part  of  goods  detainable  for,  418. 

the  goods  must  not  be  detained  on  shipboard,  418. 

of  the  practice  in  England  in  this  respect,  418.' 

if  freight  prevented  from  becoming  due,  freighter  liable   in  damages, 

if  ship  be  demised  to  owners  of  cargo,  no  right  exists,  418. 

what  amounts  to  a  demise  of  a  ship,  418. 

owner  not  always  the  benefit  of  stipulation  for  lieu,  418. 

lien  by  captain  for  the  goods  furnished  to  ship  by  his  directions,  &c., 

540. 
owner  of  cargo  may  deduct  against  freight,  if  part  of  cargo  sold  for 

repairs,  669.  n.  2. 
no  lien  for  dead  freight,  419.  540. 
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FREIGHT.— (cofittfitt^d.) 

of  the  Uen  for  freight — (continued,) 

a  mere  third  person  without  a  right  cannot  claim  a  Uen,  419* 

when  lien  ia  divested,  420. 

of  the  master  R  duty  and  liability  as  to  parting  with  a  lien,  420. 

general  law  of  liens  prevail  as  to  what  divests  a  lien,  420. 

though  part  delivered,  rest  may  be  detained,  420. 

and  this  though  payment  to  be  in  bills  from  day  of  delivery,  420. 

in  such  case  date  of  bills  to  be  of  day  of  first  delivery,  420. 

of  the  regulations  as  to  goods  brought  into  London  Docks,  420. 

into  East  and  West  India  Docks, 
42K 
of  the  action  for  freight,  421. 

of  contract  for,  under  seal,  action  must  be  founded  thereon,  421. 

in  some  cases  where  a  promise  is  independent  of  contract  under  seal, 
.  action  may  be  foundea  thereon,  421. 

action  for  pro  rata  freight  is  on  an  implied  promise,  421. 

by  and  against  whom  action  should  be  brought,  421. 

captain  may  sometimes  sue  for,  42 J. 
when  freight  it  recoverable  back,  424. 

if  freight  paid  before  voyage,  it  cannot  be  recovered  back,  424. 

but  not  if  it  be  paid  in  anticipation,  424. 

if  party  to  obtain  goods  pay  more  than  he  ought,  he  may  recover  SMrpliM 
back,  424. 
miscellaneous  points, 

it  may  be  insured,  45 1 . 

wlio  may  insure,  455. 

it  contributes  to  general  average  when,  438* 

when  it  contributes  to  salvage,  443. 

FULLER. 

his  lien,  539. 

not  a  general  lien,  546. 

but  by  custom  of  £xel«r  he  has,  540. 

FUNERAL  EXPENCES. 

husband,  when  liable  for,  47.  73. 

GAMING. 

within  ]6Car.2.  c.  7*»  and  9  Ann.  c.  14.,  vitiates  contract  founded  on,  94. 

95. 
losing  j£l00  at  one  time,  and  not  paying  it  down  at  the  tune,  loser  need 
not  pay,  and  securities  for  same  void,  94,  95, 
winner  forfeits  treble  value,  95. 
recoverable,  with  treble  costs,  in  what  time,  95. 
securities  won  by  betting,  gaming,  &c.,  void,  95. 

for  money  lent  for  gaming  with,  or  to  gamester  at  place  of  gaining,  void« 
96. 
conveyances  of  lands  given  for,  enure  to  next  heir,  95. 

conveyances  to  prevent  such  descent,  void,  95. 
recovery  of  money,  &c.  lost  at  cards,  dice,  &c.,  or  betting,  by  action,  by  loser 
within  three  months,  95. 
where  gSlO  is  lost  in  the  whole,  95. 

if  loser  does  not  sue  in  tlirce  months,  by  third  person*  with  treble  costs, 
95, 
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GAMING— (con^mttfti.) 

the  first  section  of  Ann  does  not  extend  to  unwritten  securities,  quteret  96. 
loan  of  money  to  play  with,  where  no  written  security  taken,  recover- 
able back,  97. 
even  where  plaintiff  and  defendant  were  playing  together,  97. 
where  above  sSlO  and  less  than  sSlOO  lost,  winner  may  recover,  97. 
queere. 
action  lies  to  recover  money  won  at  play  not  amounting  to  ^10„  96. 
if  any  transaction  be  tainted  with,  plaintiff  cannot  recover,  96. 

money  paid  by  third  person  to  winner  at  horse-race,  under  understanding 

that  loser  to  repay  it,  cannot  be  recovered  back,  96. ;  sed  vide,  97. 
agent  paying  money  on  illegal  bets,  cannot  recover  back,  96« 
written  security  given  on  account  of,  not  enforceable,  97. 
even  in  hands  of  bond  fide  holder,  97  m 

but  bond  fide  holder  may  sue  drawer  or  payee,  or  indorser  of  note,  98. 
judgment  on  warrant  of  attorney,  in  favour  of  bon^  fide  holder  of  bill  against 

acceptor,  where  bill  renewed  when  due,  not  set  aside,  98. 
bond  given  to  innocent  third  person  to  secure  debt  due  to  him  from  winner, 

valid,  98. 
parol  evidence  allowed  to  shew,  143.  144. 
unstamped  instrument  also,  184. 

to  recover  back  money  lost  at,  plaintiff  must  sue  on  statute,  96. 
assignees  may  recover  back,  96. 
executor  cannot,  9^^ 

defendant  may  be  held  to  bail  in  such  action,  96. 
defendant  may  plead  a  nonjoinder,  96. 

GARNISHEE.— (See  ««  Foreign  Attachment:*) 

GAZETTE. — (See  vol.  1.,  Index,  tit.  •*  Gazette.") 
effect  of  notice  by  carrier  in,  377. 

how  far  notice  in,  discharges  principal  from  agent's  acts,  197.  n.  4. 
same  as  to  partners,  246. 

GENERAL  ISSUE.— (See  vol.  1.,  Index,  "  General  Issue:') 
when  infancy  available  as  defence  under,  25, 26. 
illegality  of  consideration,  evidence  under,  when,  8. 

GOODS  SOLD.— (See  "  Sale,"  "  Manufacture,''  ''  Statute  of  Frauds,'*  •'  Gua-^ 
rantee:*) 

GOODWILL  OF  TRADE. 

may  be  sold,  82. 

as  business  of  attorney,  82. 

or  practitioner  in  medicine,  82. 

agreement  for  sale  of,  enforced  in  equity,  621. 

sale  of,  secured  by  annuity,  need  not  be  memorialized,  313. 

GOVERNMENT.— (See  "  Crown:') 

how  far  liable  for  acts  of  its  agent,  204. 

how  far  agents  of,  liable,  213,  214. 

agents  employed  by,  cannot  claim  extra  fees,  222.  n.  U 

GRAZIER. 

how  far  subject  to  bankrupt  laws,  726. 
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GUARANTEE.— (See  "  Contract:'  "  Letters  of  Credit:*) 
what  constitutes.  317,  318. 

a  promise  to  be  answerable  for  the  performance  of  any  spedes  of  con- 
tract, or  for  any  performance  or  breach  of  a  duty,  is,  318. 
the  original  party  must  be  liable  at  time  of  making  guarantee,  318. 
and  giiaranteer  must  incur  the  same  or  part  of  the  same  liability,  318. 
instances  of  guarantees,  319. 
a  promise  to  see  a  party  paid  b  one,  319. 
but  a  promise  to  be  debtor  s  paymaster  is  not,  319. 
a  promise  to  be   answerable  for  damage  sustained  by  the  riding  of 

plain tifPs  horse  is  one,  319. 
not  necessary  that  the  debt,  default,  or  miscarriage  should  be  incurred  or 

existing  at  time  of  guarantee^  319. 
a  promise  to  be  answerable  for  payment  of  price  of  goods  before  delivery 

is  one,  319. 
a  contract  founded  on  new  transaction  is  not,  319. 
,    thus  a  promise  to  be  liable  for  debt,  if  creditor  will  discharge  origbal 

debtor  is  not,  319.. 
so  a  promise  where  third  person  purchases  debts   under  compoindon  is 

not,  319. 
and  in  some  cases  where  no  actual  purchase,  321. 
so  a  promise  in  consideration  of  forbearance*  is  not,  321. 
nor  is  a  broker  s  (in  possession  of  goods  for  creditors)   promise  to  pay 

landlords  rent,  if  he  will  not  distrain,  321. 
nor  is  a  broker's  promise  to  provide  for  debtor  s  acc^tanoe,  if  plaintiff 

will  deliver  up  a  policy,  321. 
nor  is  a  promise  to  pay  a  debt  after  it  is  extinguished,  as  by  defaidant's 

discharge  out  of  custody,  321. 
nor  is  promise  to  be  answerable  for  money  lent  to  an  infiint,  321. 
nor  where  party  promising  was  originally  liable,  321. 
as  if  goods  be  sold  to  him  jointly  with  another,  322. 
if  goods  sold  at  another's  request,  if  no  credit  given  to  party  furnished 

with,  it  is  no  guarantee,  321,  322. 
what  circumstances  should  be  always  considered  in  determim'ng  these 

questions,  322. 
of  the  form  of  the  guarantee  as  required  by  statute  of  frauds. 
how  far  a  letter  within  the  statute,  277*  279.  28. 
how  far  a  letter  referring  to  another  document  within,  277. 
parol  evidence  not  received  to  ascertain  what  is  referred   to,  277. 
letter  need  not  pass  between  parties  themselves,  278. 
if  written  to  third  party  for  executing  treaty,  sufficient,  278. 
but  not  if  written  as  matter  of  intelligence,  278. 
proposal  to  guarantee  not  sufficient,  279. 
unK>ss  party  accedes  to  it  within  reasonable  time,  279. 
in  et|iiity,  sometimes  object  given  effect  to,  though  no  absolute  contract, 

278.  116. 
the  co7isideration  nuist  appear  on  the  agreement,  270.  322. 
but  the  manner  of  stating  it  not  very  particular,  279. 
the  signature  of  the  party  to  be  charged  must  appear,  279. 
mere  identification  of  handwriting  not  sufficient,  279. 
both  parties  need  not  sign,  281. 
but  names  of  both  should  appear  in  ai^reement,  281. 
how  far  party,  bv  application  for  relief  in  chancer}',  admits  agreement, 

280. 
a  proposal  signed  is  sufficient  when,  279. 
it  must  be  acceded  to  by  other  party  by  note  in  writing,  280. 
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of  the  form  of  the  guarantee  as  required  by  statute  offrauds,^^(continued.) 
mark  of  marksman  sufficient,  280. 

80  is  printed  name  of  party,  when  he  usually  prints  it»  280. 
or  signature  of  initiab,  280. 
sealing  alone  is  not  sufficient,  280. 

signing  as  a  witness  when  party  knew  it  was  to  charge  him,  sufficient^  280* 
place  where  signature  made  immaterial,  280* 
a  letter  commencing  **  Mr.  S.'s  compliments,'*  sufficient,  281. 
auctioneer  writing  name  in  book  sufficient,  281. 
place  of  signature  immaterial,  though  a  blank  paper  left  for  it  in  another 

place,  281. 
of  the  agreement,  &c.  by  agent,  281. 
common  law  rules  apply. — (See  **  Principal  and  Agent*') 
parol  agreement  of  party  being  agent  admissible^  though  he  did  not  sign 

agreement  as  one,  281. 
parol  authority  to  agent  sufficient,  282. 
agent's  authority  may  be  general,  282. 
authority  reyocable  before  contract  made^  283* 
how  far  party  s  admission  takes  case  out  of  293. 
of  tfte  stamps  to,  166.  172. 
of  the  consideration  of,  317. 
how  guarantee  constnied,  322  to  324* 

rules  of  construction  of  contracts  in  general  here  preTail.— -(See  **  Con* 

tract.  Construction  of*') 
guarantee  under  seal  not  a  discharge  of  original  debt,  6  T.  R.  176. 
courts  inclined  to  favour  sureties  in  construction,  322. 
strict  letter  of  guarantee  followed,  322. 
what  circumstances  to  be  taken  into  consideration,  322. 
contract  **  to  save  harmless'*  means  to  save  from  incurring  expence,  322. 
.  a  bond  to  five  bankers  does  not  extend  to  four  survivors,  322.  310* 
a  guarantee  to  B.  does  not  extend  to  a  new  firm^  322. 
a  new  credit  given  after  guarantee,  322. 
guarantee  for  goods,  given  on  7th  of  a  month,  will  secure  payment  of 

goods  contracted  for  on  6th,  but  not  delivered  till  7th,  323. 
guarantee  for  a  bill  for  specific  sum  does  not  extend  to.  one  of  larger 

sum«  323. 
but  a  guarantee  for  monies  lent  to  gS200,  not  discharged  by  monies  lent 

above  that  sum,  323. 
recitals  of  bond,  &c.  taken  into  consideration,  323. 
bond  reciting  A.  had  taken  a  house  in  parish,  and  indemnifying  parish 

from  liability,  not  discharged  by  B.'s  taken  a  house  in  other  part  of 

parish,  323. 
indemnity  for  no  specified  time  against  risk  in  party  holding  an  annual 

office,  determined  at  end  of  first  year,  323. 
what  amounts  to  guarantee  for  future  loan,  323.  n.  1  • 
usage  of  trade  allowed  to  explain,  323. 
guarantee  for  goods  sold,  seller  must  not  give  more  than  usual  credit^ 

323. 
what  amounts  to  a  contviuing  guarantee,  323. 
instances,  323. 
how  guarantee  discharged  or  released,  324  to  327* 

of  the  application  of  payments,  133,  134. — (See  '*  Release.*') 
any  contract  in  fraud  of,  by  creditor,  discharges,  162. 
secret  stipulation  to  raise  price  of  goods  invaudates,  81. 
any  act  of  creditor  increasing  risk  mscharges  surety,  324. 
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how  guarantee  discharged  or  released. — (continued,) 

therefore^  discharging  original  debtor  against  surety's  consent,   does, 

324. 
or  otherwise,  creditor  depriving  himself  of  means  of  suit,  324. 
or  varying  nature  of  security,  324. 

but  parol  agreement  to  give  time  on  bond  does  not  discharge)  325. 
how  far  equity  will  grant  relief,  325. 
grantee  of  annuity  giving  time  discharges  surety  from  present  and  futurs 

arrears,  325. 
taking  a  further  security,  payable  at  future  day,  discharges,  325. 
bail  to  sheriff  when  discharged  by  cognovit,  325. 
how  far  courts  of  law  will  relieve  sureties  in  bail  and  replevin  bonds, 

325*  n.  6.  ^ 

taking  fresh  security  and  discharging  original  one,  dischaiges,  325. 
but  mere  change  or  addition  of  securities  no  discharge,  326* 
how  far  creditor  may  safely  act  in  this  respect,  326. 
taking  a  further  security  from  surety,  no  discharge  of  co-sureties,  326. 
no  objection  to  party  being  guaranteed  from  two  partief ,  326. 
how  far  surety  discharged  by  creditor's  negligence,  326. 
neglecting  to  give  notice  of  dishonour  of  bill,  &c.  a  discharge^  326. 584. 
creditor  breaking  his  covenant,  a  discharge,  326. 
but  creditor  not  always  bound  to  follow  mere  directions  of  surety,  326. 
Delect  to  look  into  accounts  of  one  whose  fidelity  was  guaranteed,  not  a 

discharge,  326. 
party  sometimes  relieved  where  he  discharged  surety  under  a  mistake,  327. 
neglect  to  give  notice  of  debtor's  default,  not  always  a  discharge,  327. 
no  obligation  for  creditor  to  use  active  diligence  against  debtor,  327. 
if  he  does  proceed,  he  must  not  forbear,  327. 
giving  reasonable  credit  is  no  discharge,  327. 
parting  with  a  lien  is  sometimes  a  discharge*  327. 
surety  discharged  by  alteration  in  agreement,  327.— -(See  "  Alteration.**) 
by  operation  of  law,  327. 

as  where  he  becomes  creditor's  partner  or  husband,  &c.,  327. 149. 
duress  of  principal,  when  a  bar  to  action  against  surety,  ^6, 
may  be  discharged  by  release. — (See  *<  Release,*') 

by  payment. — (See  "  Payment,*') 
haw  far  creditor  liable  to  relieve  surety,  328  to  330. 

creditor  may  be  compelled  in  equity  to  sue  original  debtor,  328. 

or  if  security  of  creditor  from  principal  turn  out  invalid^  another  decreed 

to  be  given*  328. 
surety  cannot  com^^l  assignment  of  bond  to  sue  prindpal,  qusre,  328. 
surety  cannot  stop  goods  in  transitu,  341. 
of  the  application  of  payments,'  133,  134. 
how  far  surety  may  have  benefit  of  proof  in  bankruptcy^  328. 
accommodation  acceptor  entitled  to  benefit  of  proof,  328. 
how  far  surety  relieved  after  bankruptcy  of  principal*  where  be  had  lodged 

money  in  hands  for  payment  of  creditor,  328. 
how  far  drawer  an  equitable  right  of  indorser's  proof,  329. 
how  far  proof  can  be  made,  where  payment  by  surety  after  bankruptcy, 

329. 
on  proof  made  and  part  paid  by  surety,  .and  proof  expunged*  it  may  be 

restored  for  surety  s  benefit^  329. 
creditor  cannot  be  turned  into  trustee  for  surety  to  prejudice  his  right  oa 
•  another  demand  against  debtor  s  estate*  329* 
in  such  case  what  dividend  allowed,  329. 
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Itowfar  creditor  liable  to  relieve  surety. '^^(continued.) 

but  this  qoaiified  in  case  of  sureties  to  a  limited  amount,  329,  330. 
surety  not  entitled  to  benefit  of  proof  made  by  holder  on  a  distinct  estate 

with  which  he  had  nothing  to  do,  330. 
to  what  extent  proof  made  for  surety* s  benefit,  330. 
how  far  principal  liable  to  reUeve  surety,  330  to  335. 

surety^  when  he  has  paid  debt»  mny  sue  at  law  or  equity,  330. 
where  he  has  taken  counter  security  he  must  sue  on  it»  330. 
surety  by  merely  giving  a  security  to  creditor  cannot  recover  from  prin- 
cipal, 330. 
a  surety  by  paying  specialty  debt  becomes  a  specialty  creditor,  330.  n.  4. 
of  surety's  uen,  546. 549. 
how  far  surety  may  retain  money^  33 1 . 
in  equity  principal  sometimes  compelled  to  pay  debt,  331. 
how  far  surety  a  remedy  aeainst  bail,  331. 
if  principal  go  abroad,  relief  out  of  his  property,  331. 
to  what  extent  principal  liable,  330.  n.  4. 
how  far  surety  relieved  where  principal  a  bankrupt^  and  where  he  has 

counter  security i  331  to  335. 
surety  having  a  lien  for  general  balance  may  retain  it  for  amount  for 

which  he  is  suretv,  331. 
how  far  accommodation  acceptor  may  retain. money  in  hand,  331. 
if  surety  actually  pays  debt  he  should  prove,  331. 
so  if  he  holds  a  counter  security,  331. 
^  though  before  such  security  is  payable,  331* 

and  the  security  n^otiated  by  surety,  332. 

but  in  such  case  payment  of  dividends  suspended  till  security  paid,  332* 
what  form  security  of  this  nature  must  be,  332. 
not  always  necessary  that  security  be  given  as  indemnity,  330. 
how  far  surety  relieved  in  bankruptcy^  wJiere  he  has  no  security  y  332  to  335« 

761. 
such  surety  paying  debt  before  act  of  bankruptcy,  may  prove>  332. 
but  not  if  debt  paid  after  bankruptcy,  332. 
unless  surety  can  avail  himself  of,  49  Geo.  3.  c.  121.  s.  8.,  332. 
enactment  of  that  statute,  332. 

de2:isions  thereon,  as  to  proof  by  accommodation  acceptors,  333  to  335. 
how  far  one  partner  may  prove  against  co-partners,  334. 
partner  not  a  surety,  but  a  party  liable  within  act,  333.  n.  2. 
no  words  in  act  precluding  party  from  suing  bankrupt,  subject  to  judg* 

ment  being  useless  by  obtaining  his  certificate,  334. 
what  may  be  considered  a  debt  under  this  act,  333.  u.  2.  761. 
surety  under  annuity  deed  cannot  prove^  333.  761. 
to  what  extent  surety  may  prove,  335.  761. 
surety  paying  debt  after  commission,  his  remedyt  764. 
surety  cannot  stop  goods  in  transitu,  341. 
remedies  by  one  surety  against  another,  335  to  336. 
surety  may  sue  co-surety  for  contribution,  335. 
but  where  surety  becomes  so  at  instance  of  co-surety,  the  latter  cannot 

sue,  335. 
surety  in  indemnity  bond  may  sue  for  contribution,  though  he  g^ves  sub* 

sequent  security,  335. 
surety  cannot  at  law  recover  more  than  aliquot  share,  335. 
but  in  cases  of  insolvency  of  one  surety,  this  rule  relaxed,  335. 
in  general,  equity  the  best  court  for  relief,  335. 
if  one  surety  dies,  his  representatives  liable,  336. 
the  sureties  become  so  by  separate  instruments,  their  rights  the  6ame»  336. 
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remedies  by  one  turety  agtdnsi  another.'-^contmued.) 

bow  their  proportions  to  be  in  8ucb  case  ascertained,  336. 
but  when  security  given  by  a  third  person^  in  addition  to  others*  he  is  noa 
to  contribute*  336. 
misceUaneous. 

guarantee  by  third  person  of  less  sum  than  original  debt,  suffident  oodh- 
deration  for  contract,  68. 

GUARDIAN. 

when  liable  for  contract  of  a  ward,  19. 

GUINEA  COMPANY. 

members  of>  not  subject  to  bankrupt  laws,  728. 

HACKNEY  COACHMEN. 

not  liable  as  common  carriers,  370.  n.  8. — (See  *'  Carrier:') 

HAT  MONEY.— (See  «  Pnmage.*') 

HAT  TRADE.— -(See  foIs.  1.  and  2.,  Indices,  tit.  **  Hate/') 
custom  of  deductions  in,  669.  n.  2. 

HARBOUR.— (See  "  Portr  vol.  2.  tit,  "  Port.*") 

HARLOW. 

rq;ulation  of  military  college  at,  as  to  credit  given  by  tradesmen,  20. 

HEIR.— (See  vol.  1.,  Index,  tit.<«  Heirf) 
not  bound,  if  not  named  in  bond,  112. 
bound  by  specialty,  if  named,  9. 

or  by  record,  11. 
but  not  by  simple  contract,  9. 
promise  by,  in  consideration  of  forbearance,  if  not  named  in  bond,  not  bindings 

67. 
but  otherwise  if  named,  though  no  assets,  67. 
real  estate  when  liable  on  marshalling  assets,  9. 
or  where  deceased  debtor  a  trader,  9t 
rights  of,  on  death  of  partner^  249. 

HIRE.— (See '* Borrower"  Bailment y) 

a  species  of  bmlment,  of  what  class,  363. 

hirer  gains  temporary  qualified  property  in  thing  hired,  363. 

owner  acquures  absolute  property  m  price  of  hiring,  363. 

hirer  bound  to  use  ordinary  care,  363. 

instance  how  hirer  of  horse  should  use  it,  363. 

hirer  not  liable  if  hone  or  other  property  be  injured  by  accident,  363. 

as  if  it  be  burnt  in  fire,  363.  n.  10.  364.  n.  4. 

or  stolen  by  highwaymen,  363. 

unless  hirer  cause  injury  or  loss  by  want  of  common  prudence,  363* 

hirer  of  horse  not  liable  for  fiurier's  negligence,  364. 

hirer  of  carriage  driven  by  bailor's  servant  not  answerable  for  n^lect  in 

drivmg,  364. 
but  hirer  liable  for  negligence  of  his  own  servants,  364. 
hirer  of  lodgings  liable  for  servant's  acts,  364. 
a  hirer  may  lend  or  let  bailment  to  third  person,  361. 
how  fiir  hirers  of  real  property  liable,  364. 
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HOLIDAY.— (See  ''Sunday.") 

HORSES.— <See  vol.  2.  Index,  dt. «'  Horset.") 
of  coQtractB  relating  to  sale  of. — (See  **  Sale.**) 
of  warranties  of.-- (See  '*  fVarranty.*') 
how  hirer  of»  should  acU— (See  *^  Hire.'*) 

HOTEL-KEEPER. 

how  far  liable  for  loss,  365.  n.  6.— (See  ''  Innkeeper.'*) 
subject  to  liabilities  of  innkeeper,  365*  n.  6. 

HOYMEN. 

common  carriers,  and  their  liabilities,  370.  372.  38J  •  n.  6.-— (See  **  Carrier.'*) 
bound  to  send  goods  by  land  to  place  of  consignment,  398. 

HUSBAND  AND  WIFE. 

in  law  are  but  one  person,  32. 
its  consequences,  32. 

cannot  be  witnesses  for  or  aeainst  each  other,  32. 
husband  cannot  grant  to  wiie  or  covenant  with  her,  32. 
rights  of  wife  falTto  husband,  32.  140.  149. 
wife  cannot  sue  without  husband,  32. 
wife  cannot  contract,  32. 

without  husband's  consent,  32. 
wife  cannot  sue  or  be  sued  alone,  32. 
advantages  of  these  consequences,  33* 
righti  and  habiUHes,  ^c.  bbporb  coverture^  33  to  35. 

all  chattels  personal  of  wife  tit  ponesnon  become  his,  33. 
he  may  dispose  of  them  without  her  consent,  33. 
at  his  death  they  belong  to  his  personal  representative,  33. 
chxaee  in  actum  do  not  vest  in  him  by  mere  operation  of  marriage,  33« 
he  must  reduce  them  into  possession,  33. 
if  either  party  die  before  so  reduced,  they  do  not  survive,  33. 

but  they  go  to  wife  or  representatives,  33. 
feme  obligee  marrying  obligor,  how  &r  operates  as  a  release,  149. 
feme    executrix    marrying   obligor,    only   suspends    claim,    140. 

149. 
property  of  mixed  nature  vests  in  husband  on  marriage,  the  same  as 

property  in  possession,  34. 
rent-charse  accruing  during  coverture  vests  in  him,  34. 

but  belongs  to  survivor  of  either  if  not  reduced  into  possession, 

34. 
if  reduced,  will  not  survive  to  wife,  34. 
negotiable  securities  vest  in  him,  34. 
how  fer  warrant  of  attorney  still  binding,  598. 
how  far  submission  to  arbitration  binding,  645. 
•bill  of  exchange  given  to  feme  sole,  right  of  indorsing  vests  in 
husband,  34. 

he  may  sue  on  such  bill  though  not  indorsed,  34. 
in  action  after  marriage,  on  contract  of  wife  dum  sola,  she  should 
join,  34. 

sometimes  not  necessary,  34. 
husband  liable  for  debts  and  contracts  of  wife  dum  sola,  34. 
but  not  if  wife  an  infant,  30. 
not  liable  for  such  debts  after  death  of  wife,  34. 
if  wife  survive  husband,  such  debt  survives  against  her,  35. 
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rights  and  Uabilities  on  rights^  ^c.  ofw^e  beporb  caverture.^continued.) 
action  on  contract  of  wife  dum  sola,  must  be  against  both^  34. 

husband  not  liable  alone,  for  use  and  occupation  of  wife  duBs  sols» 
34. 
by  marriage  settlement,  &c.  the  rights  and  liabilities  of  husband  shut 
out,  40. 

property  vested  in  trustees  for  wife,  cannot  be  taken  in  executioo 

against  husband,  40. 
such  settlement  may  be  made  before  or  after  marriage,  41. 
though,  under  circumstances  of  frauds  no  bar  against  creditors  rights* 

41. 
what  sufficient  evidence  of  fraud,  41* 
rights  and  Uabilities  on  contracts  of  wife  dubino  coverture^  35  to 
all  contracts  of  wife  against  husband's  consent,  void,  35. 
except  of  queen  consort,  35. 
or  of  a  deed  enrolled,  33. 
or  covenant  in  warranty  of  fine,  35. 
or  on  covenant  running  with  land  of  wife,  35. 
or  on  contracts  by  custom,  35. 
though  wife  have  been  guilty  of  a  fraud,  35. 
wife  cannot  make  an  account  stated  of  any  debt,  35. 
representatives  of  wife  not  liable  on  such  contract,  35,  36. 
warrant  of  attorney  by  wife,  void,  597. 
wife  cannot  submit  to  arbitration,  640. 

tradesman  letting  goods  on  hire  to  wife,  does  not  divest  hinoself  of  pro- 
perty, 36. 
wire  cannot  dispose  of  husband's  property,  36. 
wife,  thoueh  living  apart,  cannot  bind  husband  by  contract,  36. 

though  she  has  a  separate  maintenance*  36. 
by  custom  of  London,  feme  covert  trader  may  contract,  &c.,  37.  640* 
but  in  action  on  contract  husband  must  be  joined,  37« 
action  can  only  be  brought  in  city  courts,  37f 
death  of  husband  before  action  msdces  no  difiference,  37. 
she  cannot  execute  a  bond,  37* 
she  may  be  made  a  bankrupt,  37. 
if  husband  assent,  contract  of  wife  binding,  41. 
when  assent  implied  when  lioing  together^  41* 

necessaries  ordered  by  wife,  suitable  to  d^ree,  husband  liable, 

husband  liable  for  necessaries  for  wife's  children  by  former  hus- 
band, 42. 
so  husband  liable  to  servant  hired  by  wife,  42. 
not  liable  for  any  thing  but  necessaries,  43. 

for  expensive  dresses  of  wife,  43. 

for  money  lent  to  wife,  43. 

though  expended  in  necessaries,  43. 
but  in  eouity  there  is  relief,  43. 

for  goods  sold  to  wife  and  pawned  by  her,  43. 

but  liable  if  goods  be  used  by  family,  and  afterwards 
pawned^  43. 
if  credit  be  given  to  wife,  husband  not  liable,  43. 

this  a  question  of  fact,  43,  44. 
husband  not  liable  for  acts  done  without  his  consent,  44. 

a  release  b^  wife  of  debts  not  binding,  44. 

what  sufficient  authority  to  wife  to  execute  deed^  42. 
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HUSBAND  AND  "WIFE.— (continued) 

rights  and  Uabiliiies  on  contracts  of  wife  dubino  coverture.'^(continued.) 
if  husband  assent,  contract  of  wife  kyinding. — (continued,) 
wkeo  assent  iniplied,  when  limng  together,''^(continued.) 

contract  for  necessaries  by  woman  allowed  to  assume  the  cha- 
racter of  wife,  binding,  42. 

no  answer  by  husband,  that  he  is  married  to  another,  42. 
when  assent  implied  when  lining  apart,  45. 

by  ecclesiastical  law,  wife  living  apart  entitled  to  a  alimony,  45. 
husband  liable  for  necessaries  supplied  to  wife,  45. 
though  he  gives  notice  not  to  supply  her,  45. 
though  he  do  not  actually  turn  her  out  of  doors,  44. 
provided  she  does  not  leave  him  without  cause,  and  the 
tradesman  have  notice,  45. 
what  sufficient  cause,  43, 
what  sufficient  notice,  46. 
liable  for  costs  of  articles  of  peace  by  wife  against  him,  45. 
liable  for  necessaries  of  children  living  with  her  by  his  per- 
mission, 42. 
liable  for  expences  of  suitable  funeral  of  wife,  47. 
not  liable  for  money  lent,  46. 

though  laid  out  in  necessaries,  46. 
but  relief  in  equity,  46. 
not  liable  where  wife  has  separate  maintenance,  46. 
provided  it  be  suitable,  46. 
and  is  paid,  46. 
and  the  creditor  have  notice,  or  the  means  of  baring 

it,  46,  47. 
what  is  suitable  mainSenanoe,  46,  47. 
what  eridence  of  payment,  46.  n.  8. 
not  liable  for  money  paid  in  discharge  of  wife^  debts,  47. 
not  liable  if  credit  be  given  to  wife,  43,  44.  36. 
when  assent  implied  when  wife  living  in  adultery,  47. 
husband  not  liable  for  necessaries  of  wife,  47. 
if  husband  turn  her  out  of  doors,  not  liable,  47- 
if  wife  elopes,  husband  not  liable,  47. 

though  tradesman  no  notice  of  criminality,  47' 
if  husband  turn  wife  out  of  doors,  yet  he  not  liable  if  wife 

commits  adultery,  47. 
but  husband  must  use  means  to  prevent  her  gaining  credit  in 
his  name,  48. 

suffering  her  to  remain  in  house,  husband  liable,  48.  42. 
husband  receiring  wife  again,  liability  rerives,  48. 
if  he  again  expel  her,  frcBih  notice  to  tradesmen  necessary,  48. 
consequences  of  this  implied  assent,  44. 

husband  bound  by  representations  and  admissions  of  wife,  44. 
admission  of  wife  sometimes  a  bar  of  statute  of  limitations,  44, 
when  contract  of  wife  enforced  in  equity. 

under  marriage  setUement,  creditor  may  obtain  relief,  40. 

by  this  means  relief  may  be  obtained  on  a  bond  given  by  wife 
assuretv,  40. 

or  on  a  bond  or  promissory  note  by  her,  40, 

or  jointly  with  husband,  40. 
or  other  contfact,  40. 


848  INDEX 

HUSBAND  AND  WIFE.— (confinved.) 

rights  and  UabUUies  an  contracts  of  wife  during  coverturc-^^contisiued*) 
when  contract  of  wife  enforced  in  equity. ^-{continued.) 

money  lent  to  wife,  and  expended  in  necessaries,  creditor  relieved 
in  equity,  43.46. 
how  incapacity  of  coverture  remooedf  48. 
by  death  of  one  of  parties,  48. 
by  divorce  a  vinculo  matrimonii,  48. 
by  sentence  of  divorce  ab  initio^  48. 
effect  of  these,  48. 
marriage  is  dissolved,  48. 
parties  may  marry  again,  48. 
may  contract,  48. 

after  sentence  of  nullity  of  marriage,  wife  liable,  as  if  always 
f  a  feme  sole,  48. 

by  transportation  for  life,  49. 
by  perpetual  banishment,  49. 
by  banishment  for  a  time  only,  49. 
effect  of  these,  49. 

husband  considered  as  civiliter  mortuus,  49. 
'  wife  may  contract,  and  sue  and  be  sued  alone,  49. 
in  banishment  for  time  only,  after  expiration  of  time,  wife  may 
r^'  sue  on  cause  of  action  accniing  during  time,  49. 

by  husband  being  an  alien  enemy,  and  out  of  realm,  49. 
by  his  bdng  alien,  and  having  never  been  in  realm,  49. 
wife  may  sue  and  be  sued* 
but  not  where  he  has  been  in  realm,  49. 
though  wife  be  an  alien,  49. 
mere  absence  or  desertion  of  husband  does  not  remove,  49. 
nor  does  absent  husband  supporting  wife  here,  50. 
ratykation  by  wife  of  contracts  during  coverture^  after  U  is  remooed,  37. 
by  express  promise,  wife  mav  become  liable,  37,  72. 
promise  by  wife,  after  death  of  husband,  that  her  executors  will 

pay  a  bond>  binding,  38,  72. 
promise,  in  consideration  of  forbearance  of  debt  due  during  cover- 
ture, not  binding,  38. 
rerdelivery  of  deed  by  feme  sole  after  death,  sufficient,  38. 
drcumstances  may  be  equivalent  to  such  delivoy,  38. 
modes  of  taking  advantage  of  coverture^  38. 

coverture  at  time  of  commencement  of  action  pleadable  in  bar,  in 
abatement,  or  by  writ  of  error,  or  motion  to  court,  38. 
/r;  coverture  of  defendants  where  simple  contract  was  made  available 

under  general  issue,  38. 
coverture  arising  subsequent  to  contract,  only  pleadable  in  abate- 
ment, 39. 
coverture  in  making  a  deed  available  under  non  est  factum,  39. 
what  eridence  of  coverture,  39. 

husband  abroad  seven  years  unheard  of  presumed  to  be  dead,  39. 
wife  sued  alone  may  be  discharged  on  common  bail  on  affidavit,  39. 
although  living  apart  from  husband,  39. 
costs  to  be  paid  by  plaintiff  if  he  knew  of  privil^e,  39« 
affidavit  how  to  be  framed,  39. 
under  circumstances  court  will  not  discharge  her,  39. 
as  to  mode  of  proceeding  where  sued  jointly,  39.  n.  4. 
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HUSBAND  AND  WIFE.— {continued.) 
miscellaneous  points. 

husband  may  avoid  contract  on  ground  of  duress  to  wife,  56. 

husband  liable  for  wife's  funeral,  73. 

how  far  marriage  a  release  of  obligations,  140.  149.  645. 

wife  cannot  be  arbitrator,  648.  n.  1 . 

wife  cannot  be  bankrupt,  when,  724« 

infiint  husband  liable  for  what,  !?• 

HYPOTHECATION.— (See  "Bottomry  and  Respondentia:') 
what,  313. 

when  master  of  ship  may  hypothecate  ship,  313. 
in  case  of^  by  master  in  foreign  country,  lender  may  recover  ship  itself*  316. 

L  O.  U. 

not  a  promissory  note,  and  its  effect,  588. 
of  the  sump  on,  167.  176. 306. 

IDIOT WSee  "  Non  compos  Mentis^*  "  Lunatic:') 
who  is  one,  50. 

persons  bom  deaf,  dumb,  and  blind,  are  idiots,  5 1 . 
difference  between,  and  a  lunatic,  51. 
power  of  king  over  an  idiot  and  his  estate,  51. 
surplus  profits  of  estate  usually  granted  to  family  of,  51. 
contracts  of  record  binding  on,  53. 

but  relief  obtainable  in  equity,  53. 
contracts  by  specialty  and  simple  contracts  by,  void,  54. 
parol  evidence  allowed  to  shew  idiotcy,  143,  144. 
so  is  unstamped  instrument,  184. 
how  far  idiotcy  ground  for  dissolving  partnership,  244. 

ILLEGAL  CONTRACT  AND  CONSIDERATION. 

illegal  contracts  void,  of  whatever  nature  they  be,  8,  9.  78. 
what  contracts  are  so  at  common  law,  78  to  83. 

by  statute  law,  87  to  99. 
contracts  violating  against  penal  statute,  void,  83. 

violating  act  punishable  by  statute,  void,  84. 

void,  though  both  partieB  ignorant  of  law,  85 . 

but  ill^;ality  in  collateral  circumstances  sometimes  does  not  vitiate,  85. 

general  observations,  &c.  of  writers  and  judges  on  thb  point,  83. 
if  contract  declared  void  by  statute,  whole  contract  vitiated  by  illegality  in 

part,  86.  102,  103.  151. 
but  not  so  if  void  at  common  law,  and  contract  divisible,  86*  102,  103.  151. 

bond,  void  in  part  for  simony,  may  yet  be  good,  86. 
where  void  by  statute,  strict  intention  of  statute  regarded,  86. 

as  in  mortmain  act,  where  part  of  deed  may  yet  be  good,  86. 

lessee  covenanting  to  pay  property  tax,  rest  of  deeamay  be  good,  103. 
parol  evidence  allowed  to  shew,  143* 
so  is  unstamped  instrument,  184. 182. 
illegality  of  specialty  must  be  pleaded,  8. 
but  it  need  not  be  so  in  simple  contract,  8. 
how  far  money  paid  under,  recoverable  back,  110.  146.  451.  n.  4. 

when  paid  by  asent,  206. 
how  far  principal  liable  for  that  of  agent,  206. 
how  far  agent  liable  for,  214. 
asent  need  not  enter  into,  216. 
of  illegal  insurances.    (See  '*  Policy  of  Insurance:') 
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ILLITERATE  PERSON.~(See  '*  ImbecUity,''  "  Weakneis  of  Undmtomdmg,'* 
"  Non  compos  Mentis") 

contract  should  be  read  over  to,  6. 

whea  equity  will  relieve  from  contract,  52,  53.  85.  160. 

ILLNESS.— (See  *'  Imbecility,''  "  Non  compos  Mentis.") 
what  contracts  avoidable  on  ground  of,  50. 

IMBECILITY.— (See  «  Non  compos  Mentis.'*) 
how  far  contract  vacated  by,  159. 
parol  evidence  allowed  to  shew,  143,  144. 
•o  is  unstamped  instrument,  18^. 

IMPLIED  CONTRACT.— (See  "  Contract.") 
what  is  one,  4.  103. 
bow  implied  in  equity,  116  to  119. 

IMPOSITION.— (See  "  Fraud.") 

IMPOSSIBILITY.— (See  "  Act  of  God:') 

act  naturally  impossible,  contract  for^  void,  100. 
covenant  to  go  to  Rome  in  a  day^  100. 
or  to  build  a  house  in  a  day,  void,  100. 
but  if  act  be  not  obviously  impossible,  contract  for^  good,  100. 

contract  to  deliver    goods  on  Monday,    and  deliver   double   quantity 
every  Monday,  good,  100. 

to  pay  for  horse  a  barley-corn  for  every  nail  in  his  shoes,  and  double 
every  nail,  good,  100. 
but  in  these  cases  contract  not  always  given  full  extent  to,  101. 

though  in  most  cases  it  must  be,  101 . 
act  impossible  in  making  of  contract  becoming  so  by  act  of  God,  101. 

by  act  of  law,  102. 
by  act  of  obligee,  void,  102. 
contractor  must  in  general  provide  for  impossibilities,  102. 
as  in  embargoes,  102. 
quarantine,  102. 

IMPRISONMENT.— (See  "  Duress^'*  "  Arrest") 

contracts  obtained  through,  or  by  threats  of,  illegal,  void,  55. 
but  not  contracts  of  record,  57. 
imprisonment  must  be  unlawful,  55. 
but  any  undue  violence  sufficient  to  avoid  contract^  55. 
without  jurisdiction  it  is  duress,  55. 
without  cause  of  action,  is  ground  for  avoiding  contract,  55. 
so  if  without  good  authority,  though  for  just  debt,  55. 
parol  evidence  allowed  to  shew,  143,  144. 
so  is  unstamped  instrument,  184. 

IN  PAIS. 

what  is  a  contract  in«  1 6. 

INADEQUACY  of  Consideration, 
when  contract  avoided  for,  158.  . 

INDEMNITY— (See  «  Guarantee.'') 

promise  of,  must  be  founded  on  consideration^  70,  71. 
of  indorser  of  bills,  572. 
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INDEMNITY.— (con/iiittfid.) 

must  be  offered  by  creditor  on  loss  of  bill,  &c.^  132. 
but  such  tender  of  no  avail  if  bill  indorsed,  &c.,  132. 
of  indemnity  by  principal  to  broker  requiring  stamp,  1 70. 
promise  of,  to  sheriff  under  execution  in  case  of  doubt,  valid,  80. 
promise  of,  on  doubtful  l^ity  of  act,  good,  85. 

INDICTMENT.— (See  vol..  2.,  tit  *«  Felony:*) 
does  not  lie  for  false  warranty,  306.  n.  6. 

INDORSEBiENT. 

of  bills  of  lading,  its  effect,  ^c,  121.  403. 

of  bills  of  exchuige,  &c.,  569. 

under  sale  under  registry  acts.— (See  **  R^;i8ter.**) 

INFANTS. 

contracts  of  record  by,  acknowledged  before  legal  authority,  binding  on,  12. 
unless  reversed  by  audita  querela  during  his  minority,  12. 
when  infancy  is  tried  by  the  court,  13. 
how  tried,  14. 

question  of  infancy  cannot  be  tried  after  he  is  of  age,  13. 
formal  judgment  may  be  entered  up  after  he  becomes  of  age,  though  he 

dies,  13. 
cannot  be  cognizor  of  a  fine,  14. 
warrant  of  attorney  given  by,  is  void,  14.  597. 
record  of  appearance  by,  bad,  14. 
but  aided  by  21  Jac.  1.  c.  13.,  14.  n.  3. 
contracts  by  specialty  not  binding  on,  unless  given  for  necessaries,  15. 
bond  by,  with  a  penalty,  absolutely  void,  15. 

and  so  if  conditioned  for  payment  of  money  and  interest,  15. 
.  and  such  does  not  merge  simple  contract,  15. 
but  it  may,  confirmed  by  another  deed  after  age,  15. 
cannot  submit  to  arbitration,  640. 
contract  bv  parole  or  umple  contracts. 

not  bmdinff  on,  unless  for  necessaries,  15,  16. 
bill  of  exchange  or  other  negotiable  security  by,  absolutely  void,  16. 
even  in  hands  of  third  part^,  1 6. 
though  given  for  necessaries,  16. 

or  in  trade,  1 6. 
but  only  the  infint  can  plead  the  infancy,  1 6. 
account  stated  not  binding  on,  16. 
submission  to  arbitration  by,  not  binding,  640. 
what  contracts  are  necessarily  beneficial  to,  1 6  to  1 9. 

must  depend  on  infant's  station  and  circumstances,  1 7. 
must  be  the  real  and  not  the  apparent  station,  18. 
how  question  of  necessaries  must  be  determined,  17,  18. 
proof  of  necessaries  lies  on  plaintiff,  18. 
question  of  necessaries  for  opinion  of  jury,  18. 
in&nt  liable  for  necessaries  of  life,  1 7. 
for  education  in  general,  17. 31 . 

nature  of  education  depends  on  circumstances,  17. 
but  not  in  trade,  21. 
for  money  paid  to  release  him  from  prison  under  execution,  18. 
or  under  mesne  process,  if  debt  was  for  necessaries,  18. 
as  to  charge  of  bastardy,  1 8.  n.  4. 
expended  m  purchase  of  necessaries,  18. 
,.^  .  for  necessaries  supplied  to  his  wife  and  fnnily,  1 7. 

but  not  for  articles  for  the  marriage,  1 7. 

3  i2 
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INFANTS.— ( continued.) 

what  contracts  arc  neceuarikf  beneficial  to.— (condnved.) 
not  liable  on  trading  contract,  22. 

therefore  not  liable  for  waren  bought  to  sell  again,  22. 
nor  for  painting  letters  over  his  shop,  22. 
nor  on  bill  of  exchange,  22. 
not  liable  for  money  lent,  18. 

though  money  implied  in  purchase  of  necessaries,  1 9. 
but  in  equity,  the  lender  under  surh  circumstances  relieved,  19. 
not  liable  on  mdenture  of  apprenticeship,  21. 

except  by  custom  of  London,  21,  22. 
not  liable  on  contract  of  warranty,  24. 
not  liable  on  marriage  contract,  31. 
liveries  for  servant,  if  captain  in  army,  necessaries,  ]  7. 

but  not  cockades  for  soldiers  of  company,  17. 
regimentals  for  member  of  volunteer  corps,  necessaries,  17. 
chronometer  for  lieutenant  in  navy,  not  necessaries^  17 » 
infant  Iwmg  under  the  protection  of  parent  or  guardian^  not  liable.  1 9. 
even  for  necessaries,  if  credit  be  not  given  to  him,  19. 
if  credit  be  «ven  to  the  parent,  such  parent  liable,  19. 
but  parent  ulowing  son  reasonable  expences,  not  liable  at  all,  19. 
and  so  if  infant  be  supplied  with  articles  to  extravagant  extent,  20. 
question  of  to  whom  credit  was  given  is  for  opinion  of  jury,  20. 
under  circumstances  of  fraud  parent  liable,  without  credit  given  to  him,  21. 
infant  liable  for  injuries  ex  delicto,  24. 

but  not  liable  if  cause  if  action  arise  in  assumpsit,  24. 
therefore  not  liable  for  injury  to  horse  let  to  ride,  24. 
nor  for  fraud  in  &lse  warranty  of  horse,  24. 
nor  for  misrepresenting;  property  to  be  his,  24. 
nor  for  representing  himself  to  be  of  age  and  obtaining  money,  24. 
nor  for  loss  of  soods  as  an  innkeeper,  25. 
but  liable  if  cause  of  action  be  really  for  a  tort,  25. 
therefore  liable  for  embezzlement,  25l 
if  iniiuit  do  an  act  which  he  is  bound  to  do,  it  will  be  binding,  25. 
a  rattficaHon  by  infant  of  his  contract  after  he  becomes  of  age  is  bindings  28. 72. 
though  the  contract  were  not  for  necessaries,  28. 
a  promise  afrer  age  to  pay  a  bill  of  exchange  is  binding,  28. 
so  acceptance  of  bill  drawn  during  infancy,  28. 
but  the  subsequent  promise  must  be  express,  28. 
a  mere  acknowledgement  not  enoueh,  29. 
nor  a  promise  to  pay,  or  even  actud  payment  of  part.  29. 
a  devise  to  pav  debts  will  in  equity  be  sufficient,  29. 
lessee  oontinumg  on  premises  after  he  b  of  age,  ratification  of  lease,  30. 
80  is  the  aoceotance  of  rent  by  lessor  after  he  is  of  age,  30. 
partner  dissolving  partnership  on  his  becoming  of  age,  must  give 
notice  of  it,  30. 
a  conditional  promise  b  sufficient,  29. 
as  a  promise  to  pay  when  able,  29. 
but  there  must  be  proof  of  ability,  29. 
the  promise  must  be  voluntary,  29. 
a  promise  bv  personal  represenutive  not  binding,  30. 
if  single  bill  be  given  during  infancy  for  necessaries,  party  cannot  sue  on 

a  subsequent  promise,  29. 
a  specialty  by  infant  can  only  be  ratified  bv  specialty,  29. 
or  bv  re-sealing  and  re-delivery  of  origmaJ  specialty,  29. 
but  if  specialty  be  voidable,  party  may  sue  on  subsequent  promise, 
29.  30. 
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INFANTS— (cow<iiitt«i.) 

infancy  can  only  he  taken  adoantage  of  by  inftmi,  30. 
or  by  his  personal  reprMentati?e,  30. 
an  in&ot  may  enforce  a  contract  the  same  as  an  adult,  23. 

but  cannot  be  a  petitioning  creditor,  2^1. 
afeofiment  of  land  by  deed  avoidable  only  by  one  who  is  privy  in  blood 

to  an  infant  as  his  heir,  31 . 
in  partnerships^  the  adult  partner  cannot  take  advantage  of,  31. 
and  so  in  case  of  joint  security,  31 ,  32. 
in  such  case  the  adult  should  only  be  sued,  32, 
in  defence  of  infancy  party  must  be  infant  when  contract  made>  24. 
how  infant  may  avail  himself  of  infamey,  25  to  28. 

in  simple  contracts  by  plea  of  the  general  issue,  25. 
or  by  pleading  specially,  25. 
how  the  plaintiflr  should  reply,  25. 
in  specialty  contracts  by  specially  pleading  it,  26  to  28. 

how  the  plaintiff  should  reply  to,  29. 
defendant  not  dischargeable  on  common  appearance  on  ground  of,  25. 
payment  of  money  into  court  no  objection  to  defence  to  residue,  25 » 
parol  evidence  allowed  to  shew,  143,  144. 
so  is  unstamped  instrument,  182. 
miscellaneous  points, 

infant  cannot  be  made  a  bankrupt^  23.  724. 
cannot  be  a  petitioning  creditor,  24. 
cannot  be  an  arbitrator,  648.  n.  1. 
may  be  a  partner,  and  may  sue  as  one,  but  cannot  be  sued,  229. 
he  must  notify  dissolution  of  partnership  on  becoming  of  age^  or  will  be 

liable,  229. 
If  sued  in  county  court,  a  case  as  to  costs,  18. 
contract  to  secure  monev  lent  to,  not  within  statute  of  fraudst  321. 

INJUNCTION.— (See  «  Equity:'    See  vol.  2.,  Index,  tit.  "  Injunction.'') 
where  courts  of  equity  will  interfere  by,  622. 
to  stop  a  great  trading  concern,  with  caution  granted,  622. 
injury  to  patent  or  copyright  subject  of  injunctions,  623. — (See  vol.  2.,  tit. 

"  lAterary  Property.**) 
injunction  refused  to  prevent  publication  of  law  reports,  623» 
granted  to  prevent  a  breach  of  trust,  623. 

INNKEEPER.- (See  «  Bailment,''  ««  Carrier.*') 
who  is  one,  365.  n.  6. 
infant  not  liable  as,  25. 

what  species  of  bailment  a  delivery  of  goods  to,  creates,  365.  364. 
he  is  liable  for  all  losses,  except  arising  from  inevitable  accident  or  irresistible 

force,  366. 
not  discharged  from  liability  by  sickness  or  insanity,  366. 
but  not  liable  for  loss  occasioned  by  guesCs  fault,  366. 
not  discharged  from  liability  by  refusal  to  take  in  goods  because  suspected  per* 

sons  in  house,  366. 
though  he  refuse  to  take  them  in  till  a  future  day,  yet  liable^,  when,  366. 
if  innkeeper  having  no  room  for  traveller  refuse  to  take  in  goods,  not  liable  if 

traveller  deposit  themin  inn,  366. 
on  gue3t*s  quitting  inn,  goods  left  therein  become  pimple  bailment  for  hire,. 

366. 
guest  need  not  deliver  goods  ia  special  charge  of,  3G7. 
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INNKEEPER.— ( continued.) 

nor  acquaint  him  he  has  any,  367. 

but  innlceeper  may  require  ^oodii  to  be  placed  in  secure  place,  367. 

bow  far  guest  taking  exclusive  charge  of  goods  (Uscharges,  367* 

guest  not  obliged  to  take  exclusive  charge,  367. 
J  6  Anu.  c.  31.  innkeepers  dischai^d  from  loss  by  fire  beginning  in  huntMe  or 
chamber^  367. 
and  by  1 4  Geo.  3.  c.  78.  innkeepers  residing  within  bills  of  mortality  discharged 

from  loss  from  fire  b^nnintf  in  any  place.  367. 
reflations  relating  to,  bj  London  porterage  act,  383, 
how  far  an  agent  of  earner,  380,  381. 
of  his  lien,  539.  551,  2.— (See  **  Lien.*') 
how  far  subject  to  bankrupt  laws,  728. 
brewer  must  supply  with  good  beer,  304. 

INSANITY.— (See  *''Non  compos  Mentis,''  "  Lamaic,**  ''Idiot*  «  DrunkemiessJ^ 

INSOLVENT  AND    INSOLVENCY.  —  (See    '*  Bankruptcy;'    '' Dd^tor  and 
Crediiorr) 
of  the  different  insolvent  acts,  773. 
operation  of  these  acts,  774. 
how  far  they  dischar^  debtor,  774. 
contracts  amnst  policy  of,  void,  80, 81.  n.  2. 
how  far  deotor  liable  on  subsequeut  promise,  774.  72. 
general  note  as  to  manner  of  proceeaing,  and  effect  of  these  acts,  774.  n.  7* 
of  stoppage  in  transitu,  in  casieof. — (See  **  Stoppage  in  Transitu.'^ 
of  composition  deeds,  deeds  of  licence  and  inspection,  &c.— (See  **  Compontiom 

Deeds.'*) 
effect  of,  where  bill,  &c.  taken  in  payment  of  a  debt,  131. 
of  obligor  repels  presumption  of  payment,  135. 
creditor  not  including  debt  in  schedule  does  not  raise  presumptive  payment, 

136. 
how  far  agent  liable  for  selling  goods  to  insolvent,  2 1 7, 2 1 8. 
of  surety,  effect  of,  on  co-surety,  335. 
how  hr  party  liable  for  deceit  in  misrepresenting  solvency  of  third  person, 

338. 

INSPECTION,  Deeds  of.— (See  "  ComposUion  Deeds,  Sfc") 

INSTRUCTION.— (See  '•  Infant.") 
infant  liable  for,  when,  21. 

INSURANCE.— (See  ••  Policy  of  Insurance.'^ 

INTEREST.— (See  "  LoanJ'  "  Usury.**  See  vol.  1 .,  Index,  tit.  «  Interest.'') 

when  claimable,  310. 

usually  stipulated  for,  on  loan  of  money,  310. 

but  mere  parol  contract  of  loan  does  not  carry  interest,  310. 

there  should  be  an  express  stipulation  for,  310. 

or  a  written  security  for  repayment  on  fixed  day,  310. 

but  general  usage  may  warrant  charge  of,  310. 

as  in  case  of  bankers,  310. 

when  stakeholder  liable  for.—  (See  "  Stakeholder.") 

what  legal  interest,  87.— (See  «•  Usury,") 
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INTEREST.— (co«/in«cd.) 

and  in  action  by  bankers  for  interest,  interest  awarded  on  affirmance  of  Judg« 

'  ment»  310. 
but  not  in  action  for  money  lent  only  by  another  party»  310. 
bond  by  infant  for  payment  of,  void,  .15. 
of  the  omotin^  o/;  310.— (See  "  Usury:') 

INTERPLEADER,  BiU  of.— (See  *«  Equity:') 
when  equity  will  entertain,  623. 
where  there  are  opposite  claims,  623. 
when  agent  may  file,  217. 

captain  of  ship  may  file,  when  opposite  claims  on  bill  of  lading,  406. 
though  claims  paramount  to  bill  of  lading,  406. 
garnishee  under  foreign  attachment  should  file  bill  of,  when,  632. 

INTOXICATION.— (See  "  Drunkenness:*) 

INVOICE. 

a  sufficient  assignment  to  divest  right  of  stoppage  in  transitu,  352.  343.  n.  6. 

IRISH  JUDGMENT, 
is  arecdrd,  10. 
bow  proved,  10. 

JETTISON.— (See  vol.  2.,  tit.  "  JeUam:*) 
what  a  loss  by,  under  policy,  495. 

JEWELS. 

how  described  in  insurance,  481. 
how  described  in  bill  of  lading,  401.  n.  2. 
'  how  owners  to  contribute  to  general  average,  when,  437. 

« 

JUDGE. 

on  trial  must  lay  down  the  law,  18. 

JUDGMENT.— (See  vol.  1.,  Index,  tit.  "  Judgment:') 
a  contract  of  record,  7. 
if  erroneous  must  be  reversed  by  error,  10. 
on  a  warrant  of  attorney  may  be  set  aside,  10.^ 
third  persons  defrauded  by  collusive,  may  be  relieved,  10. 

how  proved,  10. 

Irishjudgment,  how  proved,  10. 

when  docketed  binds  the  land  against  subsequent  purchasers,     1. 

preferred  to  all  other  debts,  11. 
of  foreign  judgments,  and  their  effect,  487.— (See  ««  Admiralty:'  "  Foreign 

Law  and  Country:'  vol.  1 .,  Index,  tit.  "  Omdemnaium:') 
on  warrant  of  attorney,  tainted  with  usury,  set  aside,  88. 

KING.— (See  «  Crown,"  vol.  1.,  Index,  tit. «« King:'  vol.  2.,  tit.  **  Crown:*) 

how  far  a  discharge  in  case  of  dishonor  of  bill,  &c.,  580.  ^ 

how  fer  laches  of  creditpr  discharges  surety— (See  "  Guarantee.  ) 

3  i4 
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LANDLORD  AND  TENANT,  see  same  tUU,  vol.  2. 
a  condnuing  contidenttion  between,  77* 

promise  to  repair  in  consideration  of  tenants  having  held*  insuffideiit,  77* 
covenant  though  unreasonable  must  be  performed*  101. 
what  an  agreement  for  a  lease,  109. 

tenant  covenanting  to  pay  property  tai,  rest  of  deed  may  yet  be  good*  103. 
construction  of  demise  from  Michaelmas  day*  108. 
as  to  tenus  of  lease  excluding  custom  in  case  of  outgoing  and  incoming  tenant* 

111.5. 
as  to  construction  of  covenant  for  quiet  enjoyment*  1 1 1. 1 14. 
when  agent  liable  on  such  covenant*  212. 
construction  of  reservation  of  rents  by  tenant  in  common,  1 15. 
words  '*  yielding  and  paying*''  an  implied  covenant  for  rent*  when*  104. 
covenant  in  lease  not  to  trade  as  butcher*  broken  by  selling  raw  meat  by 

retail*  116. 
construction  of  other  covenants,  103.  105. 

suffices  if  tenant  be  ready  to  pay  rent  on  the  premises  when  due*  119. 
how  far  tender  of  rent  good  after  discontinuance  of  an  action*  138. 
how  far   neglect  to   perform  condition  precedent   a   total  suspensaon   oi 

contract*  140.  149.  694.  102,  103. 
eviction  a  suspension  of  payment  of  rent*  140. 
lessor  liable  for  eviction,  when*  104. 

indemnifying  lessee  on  payment  of  rent*  a  continuing  conrideratioo*  76. 
accord  and  satisfacticm  pleadable  to  covenant  for  not  repairing*  147. 
of  stamp  to  lease*  169. 
of  stamp  to  agreement  for  lease,  169. 
at  expiration  of  general  lease*  what  implied  contract  on  tenant  holding 

over,  5. 
how  fiiu*  entry  in  steward's  book  creates  agreement  for  lease,  278. 
sale  of  crops  by  landlord  to  tenant,  when  within  statute  of  frauds*  285. 
how  far  tenant  from  year  to  year  liable  for  waste,  &c.*  364. 
statute  of  limitations  extends  to  action  for  rent  on  parol  demise*  680,  n.  1. 
as  to  liability  of  infant  tenant  on  his  coming  of  age*  23.  30. 
acceptance  of  rent  by  infant  after  age  confirms  lease,  30. 
of  lessee's  bankruptcy*  759. 
tenant*  uncertificated  bankrupt,  may  sometimes  sue*  62. 

LARCENY.-*(See  "  Felony,"  «  Attcander,"  vol.  2.*  tit.  "  FeUmif.") 
effect  of,  qn  contract  by  party  attainted*  62. 

LAW.— (See  •*  Covnnon  LaWy"  «  Statute  LawJ^    See  vol.  1 .,  Index,  tit.  «  Lam:') 
wager  concerning  abstract  question  of,  void,  83. 

LEASE.— (See  "  Landlord  and  Tenant:*) 

LETTER.— ([See  «  Propomxl,  "  Particulars  of  Sale^) 
how  far  it  creates  a  contract,  273*  274.  277.  279. 

if  it  ascertain  terms  of  agreement*  sufficient,  if  acceded  to  bv  other  partr. 
277.  /  t~  . 

so  if  it  refer  to  another  document,  277. 

or  refer  to  something  in  itself  certain,  277. 

it  need  not  pass  between  parties  to  contract*  278. 

sufficient  sometimes  when  addressed  to  third  i3arty*  278, 
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LETTER. — {continued.) 

deputy  postmaster  liable  for  loss  of,  214. 
of  stamps  to  letters  between  merchants,  172. 

LETTER  OF  ADVICE. 

shipper  of  goods  should  send  one  to  consignee,  125. 

LET11BRS  OF  CREDIT.— (See  "  Chutrantee/^ 
what,  336. 
diflerenl  sorts  of,  336. 
how  parties  should  act  under,  337. 
of  the  liabilities  of  parties  under,  337. 
law  relating  to  guarantees  in  general  prevails.— (See  **  GuaranteeJ") 

LETTERS  OF  MARQUE  AND  REPRISAL.— (See  <'  Embargo:'    See  toI.  U 
Index,  tit.  ^'  Letters  of  Marque.'^) 
what,  603. 
when  mnted,  604» 
their  (3>ject,  604. 
what  power  they  give  to  take  prises  under  policy  of  insurance,  470. 

LIBEL.— (See  vol.  2.,  tit.  '*  Libel") 

contract  for  sale  of  libellous  prints  bad,  78. 
when  newspaper  proprietor  liable  for,  242« 

LICENSE.— (^  Index,  voL  U  tit.  *'  lAceme:') 

of  construction  of  licenses  to  sail  without  convoy,  479. 

how  far  contracts  of  alien  enemy  protected  by,  59.  447.— (See  Indices,  vols. 

1  and  2.,  tit.  '*  License:*) 
evidence  of,  39. 
deeds  and  letters  of. — (See  **  Compodtum  Deedst  Scc.*^ 

LIEN.— (See  •«  Paion."  ««  Set  op*    See  Index,  vol.  i.,  tit.  «  LknJ') 
definition,  and  how  created,  537. 
distinction  between,  and  a  set-ofl^  537.  n.  3. 
diflfereut  species  of  liens,  537* 
are  particular  and  generaJ,  537. 
the  former  fitvour^,  but  not  the  latter,  537. 
of  particular  lienSf  and  how  acquiredf  538  to  544. 

1.  Bv  express  contract,  538. 

but  this  more  in  the  nature  of  a  pledge,  538. 
by  express  contract  a  lien  may  be  waived,  538. 
this  manner  of  creating  a  lien  is  advantageous,  538. 

2.  By  implied  contract,  as  usage  of  trade,  &c.  538. 

this  a  matter  of  evidence,  538. 

what  a  proof  of  usage,  538.  n.  3. 

case  of  carpenter  in  queen's  yards,  538. 

3.  By  legal  relation,  539. 

as  where  party  obliged  to  perform  act,  539. 

common  carriers,  innkeepers,  farriers,  have  lien,  when,  539.  549. 

or  where  party  has  bestowed  labour  on  article,  539. 

calico  printers,   dyers,  fullers,    miUers,   packers,   printers,  tailors, 

tohai^gers,  have  lien,  539. 
agisters  and  Uoery  stable  keepers  have  not,  quaere,  539.  n.  6* 
foarehousemen  and  wharfingers,  a  lien,  when,  queere*  540.  549.  n.  6. 
'i       shipwright,  a  lien  for  repaOB  in  dock,  540. 
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JJES.— (continued.) 

of  particular  UenSf  and  how  aequired.'^conHnued,) 
3.  By  legal  relaUoB.-*(contmtMd.) 

masters  and  owners  of  slups  have  liens  for  freight,  &c»  540. 

but  not  upon  wearing  apparel  in  use,  540. 

a  lien  for  freight,  though  goods  furnished  to  ship  by  owner's  dire^ 

tions,  and  on  hia  credit,  540. 
no  lien  for  demurrage  or  dead  freight,  540. 
no  lien  on  cargo  for  wharfieige,  convoyage,  &c.,  against  direcdona  of 

owner  of  cargo,  540. 
captun  no  lien  for  vrnm  or  money  eipended,  &c.»  540. 
though  sometimes  equity  will  allow  it,  540. 
no  lien  on  ship  for  necessaries  furnished  in  England,  540. 
but  captain  has  lien  on  freight  for  goods  furnished  to  ship  by  bis 

direction,  and  on  his  credit,  540. 
consignee  of  ship  for  sale  a  lien  on  raster  and  ship  for  neoeanry 

expenditure  after  her  arrival,  540. 
•  a  lien  for  supplies  to  fordgn  ship  in  London,  541. 
seamen  and  others  have  lien  for  wages,  54]. 
have  a  lien  for  in  rigging  out,  though  ship  do  not  proceed,  541 » 
have  a  lien  for  bringing  ship  from  port  to  port,  541. 
vendor  has  alien,  541. 
hankers  have  what  lien,  541. 
agents^  factors^  brokers^  &c.  have  what  lien,  541.    , 
insurance  brokers,  what  lien  on  policies,  541. 
attomies  and  soUcUors  have  what  lien,  541. 205.  201.  21 1. 
if  client  no  right  to  detain,  neither  has  attorney,  542. 
how  far  a  lien  in  bankruptcy^  542. 
what  lien  a  town  agent  has,  542. 
clerk  in  chancery  has  a  lien,  542. 
so  has  a  six  clerk,  542. 
what  lien  a  clerk  in  court  has,  542. 
Hen  of  partners^  234. 
what  lien  a  surety  has,  546.  549. 
finder  of  property  has  what  lien,  543. 
as  in  case  of  salvaee  at  sea,  543. 

in  general  finder  of  property  on  shore,  &c.  has  no  lieo,  M3. 
instances,  543. 

where  property  taken  wider  legal  right,  lien  exists,  543. 
as  in  case  of  an  estray,  543. 
or  under  a  distress,  damage  feasant,  543. 
where  horse  detained  to  compel  appearance  in  county  court,  no 

lien  for  keep  after  appearance,  543, 
of  general  liens,  and  how  created,  544  to  546. 

1.  By  contract,  544. 

dyer  or  common  carrier,  &c.  may,  by  notice,  &c.,  create,  544. 

sometimes  agreement  for,  implied,  544, 

instances,  544. 

of  a  printer's  lien  in  this  respect,  544. 

of  a  lender  of  money's  lien  in  this  respect,  544. 

2.  By  general  usage  of  trade,  545. 

strong  evidence  required  to  establish  usage,  545. 

how  usage  established,  545. 

calico  printers,  packers,  wharfingers  have  this  lien,  545. 

quaere,  whether  parties  have  lien  for  money  lent,  535.  n,5* 
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LIEN.— (coniiniied.) 

of  general  liens,  and  how  created*— (coiiHttti«(L) 

2.  By  eeneral  usaee  of  trade. — (continued.) 

wnat  general  lien  a  factor  has,  545. 

what  uen  a  mret^  has,  546.  549. 

what  general  liens  have  haxiken^  ifUttranee  brokers,  and  attormes, 

546. 
by  custom  of  Exeter  yvUer«  have  lien,  546. 

dyers,  millers,  and  printers,  and  common  carriers  and  innkeepers,  have 
■    not,  546. 

3.  By  particular  usase  of  trade,  546, 

how  established,  546. 
requisites  of  liens  in  general,  547  to  55 1 . 

party  must  have  power  to  vest,  547. 

who  may  vest,  547. 

agents  may,  when,  547. 

no  lien  where  property  delivered  in  fraudulent  preference,  547. 

but  a  lien  when  delivered  bona  fide  two  months  before  date  of  commis* 
sion,  547«  ' 

factor  cannot  acquire  lien  after  open  act  of  bankruptcy,  547. 

no  lien  by  wrongful  act,  or  against  owners  consent,  547. 

paying  freight  to  obtain  possession  of  goods,  no  lien  arises,  547* 

goods  obtained  on  usurious  contract  no  lien,  547« 

party  need  not  tender  all  money  advanced,  548. 

if  goods  cannot  be  detained  as  lien  in  first  instance,  they  cannot  after- 
wards, 548. 

party  cannot  depart  firom  trust,  and  hold  goods  as  lien,  548« 

where  pa|ty  waives  lien  by  express  contract,  it  does  not  arise,*  548* 

so  if  party  take  security  inconsistent  ivith  lien,  548. 

what  such  security,  548. 

any  thing  tan^ble,  save  the  person,  may  be  detained,  548. 

in  all  cases  there  must  be  unsatisfied  demand,  548* 

demand  must  be  certain  and  liquidated,  548. 

no  lien  by  carrier  for  booking  or  warehouse  room,  where  goods  received 
on  roaa,  549. 

lien  of  broker  agfunst  foreign  merchant  for  premium  of  insurance,  549. 

person  a  lien  on  goods  placed  in  hand  in  consideration  of  his  acceptance 

of  bill,  549. 
'  there  must  be  complete  possession  of  thing  detsuned,  549. 

what  a  sufficient  possession,  549. 

when  lien  divested,  nothing  revives  it,  549. 

right  of  £&ctor  in  this  respect,  549.  >  i 

question  of  possession  for  jury,  550. 

how  &r  an  order  to  pay  over  proceeds  of  cargo  vests  lien,  550. 

by  agreement,  necessity  of  taking  possession  waived,  550. 

sometimes,  and  when,  this  agreement -implied,  550. 

as  in  cases  of  delivery  of  documents,  &e-  of  ship,  &c.  at  sea,  550. 

of  a  lien  on  ship  in  this  respect,  550. 

sometimes,  and  when,  equity  wUl  in  ctfectgive  benefit  of  lien  without  pos* 
session,  550,  551. 
rights  and  UaWities  of  party  claming  Zten,  551  to  553. 

power  of  sale,  &c.,  55 1 . 

sometimes  sale  allowed,  551. 

how  far  thing  detained  may  be  used,  551. 

when  it  may  be  assigned,  551. 
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LIEN.— (conttiifli^.) 

rights  and  liabilities  ofparUf  doming  /i£ii.-*-(oo»<tiiii6d.)  ^ 

customs  of  London  and  Exeter,  55 1 .  n.  2. 
party  detuning,  subiect  to  rights  and  liabilities  of  owner,  55 1 . 
assignee  of  poucj  takes  it  subject  to  lien  against  assignor*  55 1 . 
solicitor  must  produce  deeds  if  his  client  must,  551. 
lien  of  tradesmen  in  this  respect,  552. 
lien  of  carrier  for  general  balance,  552. 
innkeeper  a  lien  against  right  owner  of  stolen  horse,  552. 
no  general  lien  against  common  kiw  right  of  another  not  claiming  under 

person  giving  hen,  552. 
the  right  of  carrier  in  this  respect,  552. 
equitable  liens,  553. 
lien  of  &ctor  against  crown  on  goods  oonsigoed  to  bim  for  sale,  fu^tor 

having  accepted  bills,  553. 
of  liens  agaiiist  assignees  on  bankruptcy,  553. 
distinction  between  right  of  particular  and  general  lien  after  debtors 

bankruptcy,  553. 
case  on,  5  Geo.  2.  c.30.  s.  28.,  553. 
how  a  lien  is  determined^  554  to  557. 

by  parting  with  possession,  lien  gone,  554. 

what  amounts  to  partins  with  possession,  554. 

vendor  what  a  parting  with  possession,  554. 

]parting  absolutely  with  ship,  554« 

lactor  givinff  orders  to  warehouseman  to  deliver  up  to  principal's  broker,  554. 

C'nff  wi£  part  does  not  divest  lieu  on  residue,  554. 
Df  tailor,  printer,  &c*in  this  respect,  554. 
case  on  consignment  under  bill  of  lading,  554. 
delivery  on  concUtion  does  not  divest  lien  when,  555. 
sometimes  a  constructive  possession  continues,  555. 
cases  on  this  point,  555. 
how  fdx  &ctor  by  parting  with  possession  still  holds  benefit  of  lien,  555, 

556. 
how  far  innkeeper  divests  his  lien,  556. 
lien  not  divestcsd  where  by  legislature  party  bound  to  partirith  possesuon, 

lien  not  divested  by  wrongful  act  of  party,  556. 

in  some  cases  possession  may  be  delivered  up  to  owner  without  divestif^ 

lien,  556. 
as  if  commodity  be  of  perishable  nature,  556. 
other  cases  when  delivered  up  on  faith  of  assignment,  556* 
lien  divested  by  payment  or  tender  of  full  demand,  ^^6, 
how  hx  entering  into  agreement  or  accepting  security  divests,  556* 
lien  divested  where  purpose  of  lien  fulfilled,  557* 
claiming  a  lien  on  incorrect  ground  of,  divests,  557* 
how  far  lien  divested  by  bankruptcy,  557. 
lieu  not  divested  by  owner's  transfer  of  property,  557* 
how  far  creditor  parting  with,  discharges  surety,  327. 
when  Uen  is  reowed^  557* 

if  once  lost  it  cannot  be  revived,  557. 

but  in  general  liens  it  is  otherwise,  557* 

polic3r  oroker  having  parted  with  policy,  and  regaining  it,  his  lien  held  to 

revive,  558. 
mucellaneous* 

promise  to  pay  third  person's^  debt  in  consideration  of  giving  up,  not 

within  statute  of  frauds,  321. 
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LIGHTERMAN. 

common  carriers  and  their  liabilities,  370.  373. — (See  '<  Carrier  J*) 

LIMITATIONS.— (See  "  StahUe  of  Limitations/*  Index,  vol.],! .,  tit.  "'  LmUa- 
tion**) 

LITERARY  PROPERTY. 

regulation  by  sutute  in  assignment  of.— (See  Index,   vol.  2.,  tit.  **  LUerary 
Properttf.*) 

LOAN  OF  MONEY.— (See  «  Contract,'*    "  Interest."    "  Stock,''    "  Annuity,** 
'<  Bottomry  and  Respondentia,**  Of  loan  for  use, — See  **  Bailment.**) 
of  the  form  of  the  contract  of  309.  5  to  U.— (See  "  Contract,**  form  of.) 
may  be  on  a  parol  contract  express  or  implied,  309. 
or  on  a  written  contract,  309. 
a  mere  1. 0.  U.  sufficient  evidence  of  agreement,  309. 
but  advisable  to  bave  a  formal  document,  309. 

as  a  promissory  note,  bill,  bond,  mortgage,  or^  warrant  of  attorney,  309. 
or  sometimes  it  should  be  secured  by  guarantee,  309. 
advantage  of  baring  a  bill,  309. 

where  loan  considerable,  best  to  have  a  higher  security,  309. 
so  if  security  to  be  executed  for  future  advances,  309. 
usual  for  bankers  to  take  warrant  of  attorney,  310. 
how  far  such  security  available  in  case  of  change  of  firm  of  either  party, 

310. 
in  such  case  in  general  necessary  to  have  fresh  security,  310. 
in  the  loan  of  stock,  31 1.— (See  ''  Stock.**) 
on  loan  secured  by  annuity,  312. — (See  **  Annmiy") 

by  bond.— (See  "  Bond.'*) 

by  warrant  of  attorney.— (See  **  Warrant  of  AUomey.**) 
by  bottomry  and  respondentia    contracts^   313.— (See 

heads  of) 
bysuarantee,  317.  323.  n.  1.— (See  **  Guarantee.**) 
by  letters  of  credit.^— (See  <'  Letters  of  Credit.'*) 
by  bills,  &c.— (See  *«  BUU,**  «  Checks.**) 
byplec%e,  361.— (See  "  Pawn.**) 
of  the  stamp  to  contracts  of.— (See  **  Stamp  to  Agreements  in  generuL**) 
of  the  parties  to. 

with  rmrd  to  the  dapaetty  of,  1 1  to  63.— (See  **  Infant,*"  **  Husband 
and  mfe^  **  Idiot,**  **  Lunatic;*  <'  Drunkenne9s;*  ''  Non  compos 
Mentis,"  **  Weakness  of  Understanding,*'  **Duress;*  '* Alien,**  *'  Bankrupt,** 
**  Outlawry;*  "  Attainder.*") 
in&nt  cannot  borrow,  309.-- (See  *'  Infant.**) 

but  under  circumstances  liable,  309. 
feme  covert  cannot  borrow,  43. 
but  sometimes  liable  in  equity,  43. 

of  loans  by  and  to  a^nts,  22%  223.-— (See  **  Principal  and  Agent.**) 
bow  far  owner  of  ship  liable  for,  202.  204. 
of  loans  by  and  to  partners.— (See  <*  Partners.**) 
of  the  consideration  of,  see  ^*  Consideration.** 
with  regard  to  the  necessity  of,  63  to  65. 
to  the  sufficiency  of,  65  to  78. 
to  the  subject  matter  of»  65  to  70.  " 

of  the  payment  of  interest,  310.^See  **  Interest.**) 
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LOAN  OF  MONEY.— (oonlmued.) 
of  the  ctmnderation  of-^contmued.) 

with  regard  to  the  legality  of,  78  to  99.  31 1.— (See  '*  lUegal  Contract^" 
"  Swobbing.''  «  Usury;*   "  Gaming^    "  Office,*'    "  Sti^gUmg/' 
«  IVodfi/'   "  Simony,**  «  McdrUenance,**  "  Insolvency;*  «  fianJbi^lcy.") 
unstamped  iDStrument  admissible  to  prove  ill^ialitj,  184.  182. 

effect  of  imperfect  coosideration,  86.  102. 
of  the  iuhfject  matter  of, 

there  must  be  certainty  in,  103.  113. 

it  may  be  for  definite  or  indefinite  period,  309. 

stock  may  be  lent,  311.  92. 

with  regard  to  the  ill^;ality  of,  see  supra,  under  "  consideration  of  J* 

as  to  providing  for  impossibilities,  100.  2,  3. 

effect  of  imperfect  stipulation,  102,  103. 
of  the  form  of  assent  to,  and  time  and  place  of  making,  103  to  106. 

deed  how  executed,  6. 

signature  to  contract  of,  how  made,  279  to  283. 

may  be  made  on  Sunday,  when,  105. 

may  be  made  any  where,  106* 

when  made  abroad,  aflbcted  by  foreign  laws,  &c.,  106. 
of  the  construction  of  contract  of,  106  to  1 18.  See  **  Coniract,  Qmsiructim  of.**) 

ruietfof,  106. 

parol  evidence  not  to  vary  written  contract,  107.  142. 

what  intrinsic  evidence  allowed,  108  to  1 18. 

construction  of,  according  to  law  where  made,  107« 
not  where  parties  remove,  107. 

law  as  to  repayment  and  value  of  money  in  this  respect,  109* 

as  to  usage  of  trade  being  evidence  in,  108  to  1 1 1. 

how  usage  established,  110. 

how  far  security  operates  where  a  change  of  firms,  310,  322. 

what  a  ^arantee  for  a  future  loan,  323.  n,  1. 

of  the  hen  for,  564* 
of  the  repayment  of  a  loan* 

^yment  how  made,  119.  180.— (See  **  Payment/*) 

with  regard  to  the  value  of  the  money,  109.  107. 

by  bills,  &c.,  131. 

to  agents,  133.207. 

by  agents,  222,  223.  133.  204. 

to  partners,  238.  247. 

payments  how  applied.— (See  **  Payment/') 

of  the  lien  for^  544. 
tiow  far  contracts  of,  may  be  suspended  or  delayed  in  performance,  139,  140. 

—(See  "  Contract.'') 
how  altered,  140  to  144.— (See  <*  Alteration/*) 

how  cancelled,  released,  or  excused  performance,  144  to  149. — (See  **  Release/* 
•*  Misrepresentation/*  "  Concealment,**  «  Eraud,**  "  Illegal  Omtraet/'  &c.) 

LONDON.— (See  "  Usage/'    See  Indices,  vols.  1.  &  2.,  tit.  •«  London/*) 
regulations  concerning  pawnbrokers  in,  362.  n.  6. 

concerning  wharfingers,  &c.,  and  wharfiige  in,  369.  n.  !• 
concerning  carriers  and  porterage  in,  371.383. 
owners  of  ship,  responsibility  commences  on  receipt  of  goods,  at  quay  or 

beach  in  port  of,  394. 
delivery  at  wharf  at,  discharges  owner  of  ship,  398. 
duties  of  freighter,  when  ship  performing  quarantine  in  port  of,  399. 
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LONDON,— (coit«n««i.)  * 

custom  of  innkeepers  as  to  liens,  551.  n.  2. 
in  case  of  sale^  as  to  sendee's  solvency,  145. 
to  take  recognizances,  &c»  before  whom,  598. 
as  to  arresting  fugitive  debtor,  629. 
foreign   attachment,  630.-— (See  **  FareignjfttachtnenU**) 
by  custom  of,  feme  covert  may  contract  in,  37. 
how  she  may  contract  in,  37. 
how  &r  custom  extends,  37. 
husband  must  be  joined,  37. 
"^       how  far  salesmen  and  others  prohibited  from  buying  or  selling  on  their  own 
account  in,  217.  n.  1. 

LONDON  ASSURANCE  AND  ROYAL  EXCHANGB  ASSURANCE  COM- 
PANIES. 
incorporated  by  6G.  i.  c.  18.  536. 
exclusive  right  to  insure  as  partnerships,  449. 
Royal  Exclumge  liable  for  loss  under  policy,  when,  505. 
how  to  be  sued,  536. 
members  of,  not  subject  to  bankrupt  laws,  728. 

LONDON  DOCK  COMPANY.— (See  wma  title.  Index,  vol.  1.) 
how  far  liable  for  neglect,  365^ 
of  lien  for  goods  delivered  to,  under  the  44  G.  3.  c.  100.  s.6.,  420* 

LORDS'  ACT.— (See  "  Insolvent.") 

LORD'S  DAY.— (See  «  Sunday:') 

what  sales  may  be  made  on,  105  to  106. 

LORD  OF  MANOR.— (See  vol.  2.,  Index,  same  title,) 
his  right  of  lien  under  distress,  543* 

LOSS. 

of  bills,  effect  of,  132. 

of  instrument,  how  &r  stamp  laws  affect,  181.  186. 

of  letter,  deputy  postmaster  liable  for,  214. 

LOTTERIES.— (See  «  lUegal  Contract:*) 

contracts  of  insurance,  &c.  in,  by  42  G. 3.  c.ll9.  s.5.,  void,  98. 

party  subject  to  pendty,  98. 
parol  evidence  allowed  to  shew  illegality,  143,  144. 
so  is  unstamped  instrument,  182. 

LUNATIC^.— (See  •*  Non  compos  Mentis:'  «  Idiot:*) 
who  M  one,  50. 

difference  between,  and  an  idiot,  51. 
*  presumed  that  he  will  recover  his  understanding,  51. 
custody  of  person  and  estate  granted  to  committee,  5 1 . 
committee  of,  must  account  for  surplus  pro6ts  of  estate  of,  51* 
all  acts  of  lunatic  to  bind  estate  voidable,  51. 
contracts  of  record  binding  on,  53. 

but  relief  sometimes  in  equity,  53. 
contracts  by  specialty,  and  other  contracts  of,  void,  53. 
parol  evidence  allow^  to  shew  lunacy,  143, 144. 
so  is  UQStamped  instrument^  182.  184. 
how  &r  lunaqr  ground  for  dissolving  partnership,  244. 
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MAINTENANCE. 

of  wife-— (See  •'  JUmony:  ) 

of  suits,  contract  tending  to,  void,  80. 

MALFEAZANCE.— (See  "  Tort,''  «•  Misfeazance") 

in  contractor,  in  preventing  performance,  is  excuse  of  performance,  139. 144» 

MANUFACTURE  —(See  "  Contract,"  "  Safe,*'  "  Payment/'  "  Warranty. "*  See 
vols.  1.  &  2.  Indices,  tit  "  Manufacture^') 
of  the  regulations  affectmg  manufacturer  and  servant,  see  vol.  2.,  271  to  44D. 
contncU  of,  what,  270. 
certaiqty  in,  requisite,  103.  1 13. 

of  the /om  of  the  contract  of,  270.  5  to  11 — (See  "  StatuU  of  Frauds.') 
need  not  be  in  writing,  270.  282,  3. 

if  not  to  be  completea  within  a  year,  must  be  in  writing,  271. 
80  if  it  be  to  charge  a  surety,  271. 
DO  particular  form  necessary  to  create,  103. 
a  letter  aseertaining  terms  of  agreement,  if  assented  to  by  other  puty, 

sufficient,  277. 
^o  if  letter  refer  to  another  document,  277* 
or  refer  to  something  in  itself  certain,  277. 

a  proposal  for  agreement  of,  on  conditional  contract,  acceded  to  by  other 
party,  sufficient,  279.  273,  274. 
of  the  gtamp  to  contract  of>  270. 
it  must  be  stamped,  270. 
but  not  if  redly  a  contract  of  sale,  27 1 . 
ofthepartoto,  .      ^  .     , 

with  regard  to  the  capacity  of,  1 1  to  63. — (See  <<  Infant,'   **  Husband 
and  ffye,"    "  Idiot,'   "  Lunatic,"   «*  Drunkenness,*'    •'  Non   eompoi 
UenHis;'  "  Weakness  qf  Undentanding,"  "  Duress,"  «•  Alien,"  "  Bank- 
\  rupt,"  Outlawry;'  Attainder,") 

of  contracts  of,  by  agents,  &c  196  to  224. 
^  how  &r  agent  can  be  maker  and  contractor,  216,  217« 

of  contracts  of,  by  partners,  263.  268. 
of  the  consideration  of  a  contract  of»  63  to  99. 
with  r^ird  to  the  necessity  of,  63  to  65. 

to  the  sufficiency  of,  65  to  78.^(See  **  Price.") 
to  the  subject  matter  of,  65  to  70. 
to  the  time  of,  70  to  78« 

to  the  \effliiy  of,  78  to  99.  — (See  ^'Illegal  Contraei^" 
«  Usury,  89."     "  Stockjobbing,"    "  Gaming,'*    "  Office," 
•*  Smuggling,"  «'  Simony,'*  Fraud,"   "  Trade,"   "  Juidnte- 
nance,"  *•  In»oU>enci/,'*  ••  Bankrupt") 
efifect  of  imperfect  ooouderatton,  86. 102« 
oftheiv^tfcl-iiiatter  of,  99. 

certainty  in,  reouiute,  103. 163. 

with  regard  to  tne  ill^palitjr  o(  see  supra  *'  Con$ideration" 
with  r^rd  to  the  possibihty  of  the  act,  100. 
to  build  a  house  ih  a  day,  void,  100. 
as  to  providing  for  impossibilities,  100.  102,  3, 
effect  of  impenect  stipulation,  102, 103. 
of  the  form  of  assent  to  contracts  o(  and  time  and  place  of  maldng,  163  to 
166. 

how  deed  should  be  executed,  6» 

what  is  a  sufficient  signature  to  contract)  279  to  283.  6.— (See  <*  Siatute 
of  Frauds."} 
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MANUFACTURE.— (ooff/miMKf.) 

of  the  form  of  assent  to  contracts  of,  and  time  and  place  of  maldng.— (conimttecL) 
as  to  being  made  on  a  Sunday,  105. 
when  made  abroad,  affected  by  foreign  law^,  106. 
of  the  construction  and  legal  operation  of,  106  to  1 18.— ^(See  *'  Contract," 

VII.  Construction.) 
rules  of,  106. 

parol  evidence  when  admissible  to  vary,  &c.,  107. 142. 
what  extrinsic  evidence  allowed  in,  108  to  118. 
construed  according  to  law  where  made,  1 07. 
not  where  parties  remove,  107. 

law  as  to  payment  and  value  of  money  in  this  respect,  109-      * 
as  to  usage  of  trade  being  evidence  in,  1 08  to  1 1 1 . 
how  usage  established,  1 1 0. 

implied  warranty  in  that  article  shall  be  proper  and  saleable,  271 .  304.— 
(See '' Warranty:*) 
of  the  performance  of t  118  to  139. 

what  vests  property  in  manufacture  in  vendee. 

no  property  vests  till  Uiing  be  finished  and  delivered,  272.  1 26. 

though  actually  paid  for,  272.   126. 

unless  maker  treats  buyer  as  owner,  272.  126. 

but  inmost  cases  a  constructive  delivery  sufficient,  272.  120. 

what  a  constructive  delivery,  120.— (See    •«  Sale/   "  Statute  of 
Rauds:') 

delivery  of  key  of  warehouse  where  goods  lodged,  sufficient,  1 20. 

or  other  symbol  representing  thing  made,  120. 

but  symbolical  dehvery  of  thing  not  in  existence,  insufficient,  126. 

making  up  the  thing  made  to  be  delivered,  sufficient,  120. 

vendor  receiving  warehouse  rent,  1 20.  1 27. 

maker  keeping  article  at  vendee's  reauest,  121. 

transferring  property  in  maker's  booics  of  account,  121. 

efiect  of  deUvery  by  bill  of  lading,    121  to  125.— (See  *•  BUI  of 
Lading:*) 

written  order  to  wharfinser  to  deliver,  sufficient,  1 27. 
though  no  transfer  m  books,  127. 

in  questions  of  delivery,  usage  of  trade  regarded,  1 27« 

delivering  note  of  East  India  dock  company  sufficient,  127. 

but  usage  of  trade  not  to  govern  evident  intent,  127* 

order  of  delivery  to  warehouse  keeper  sufficient  notwithstanding  usage 
of  Liverpool,   127. 

mere  delivery  at  wharf  not  sufficient,  127. 

delivery  to  carrier  or  agent  sufficient,  128.  207. 

though  carrier  not  named  by  vendee,  128. 

though  maker  pays  carrier,  1 28. 

if  nothing  said  as  to  mode  of  delivery,  it  means  in  usual  way,  128. 

delivery  to  wharfinger  to  be  shipped,  sufficient,  1 28. 

delivery  complete  when  goods  shipped,  128. 

see  further  as  to  what  amounts  to  delivery,  286  to  289. 

vendee  should  inform  maker  of  arrival,  when,  1 28. 

who  considered  as  an  agent,  128. 
case  of  the  engraver,  1 28. 
when  the  maker  may  claim  payment. 

if  no  credit  given,  maker  a  right  to  price  before  delivery,  273.  129. 

though  part  of  price  be  paid,  129. 

or  part  of  goods  be  delivered,  130. 
sou  III.  3  k 
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MANVFACtlTRE^conHnued.) 

of  the  perfcrmance  of.^continued.) 

when  the  maker  may  clavn  pcrymatt.— (cof»ltfifie(f.} 

ID  contracts  of,  upon  condition,  maker  a  right  to*  or  he  may  resdnd 

contract,  274.  273.  126. 
if  credit  be  given,  maker  must  wait  till  expiration,  129«  273. 
but  he  may  sometimes  stop  goods  in  transitu. — (See  **  Stoppage  tn 

Trqnntu:*) 
if  credit  given  as  a  voluntary  act,  it  may  be  revoked,  131.  274. 
how  fJEur  taking  bills  iti  payment  prevents  maker  from  suing,  13 1  • 
an  entire  contract  cannot  be  apportioned,  129. 
where  several  things  ordered  at  distinct  prices,  forming  one  contract, 

maker  by  delivenr  of  some  cannot  chum  separate  pnce,  125. 
and  this  though  delivery  of  remainder  prevented  by  accident,  130. 

or  by  act  of  employer,  130. 
but  otherwise  if  vendee  derive  benefit  from  delivery,  130. 
so  if  manufacture  not  according  to  contract,  viekex  cannot  dairo 
payment,  271. 
as  if  it  be  not  according  to  specified  dimensions,  271. 
or  be  of  inferior  quality^  151. 
but  if  vendee  waive  objection  by  acc«>tance>  &c.,  quantum  meruit 

lies,  27L 
or  if  he  encourage  maker  to  proceed  in,  after^  broken,  27 1  • 
or  if  he  confound  the  thing  manufiictured  with  his  own,  271* 
of  paymenU^  how  to  be  made,  1 19.  130. — (See  '*  Payment,*') 
by  sending  money  by  post,  130. 
with  regard  to  the  value  of  the  money,  109*  107- 
bybills,&c.,  131. 
to  agents,  133.  207. 
by  agents,  223.  133.  204. 
to  partners,  238.  247. 
by  piutuers,  238. 

of  the  application  of  payments,  1 33 .  248. 
of  the  presumption  of,  134.  ' 
of  the  tender  of,  136.— (See ''  Tender:') 

hew  far  payments  recoverable  back,  160.  146.«— (See  "  Moneff  paid/^ 
how  cf^tractt  of  may  be  sutpended  or  delayed,  139. 
may  be  suspended  by  wrongful  act  of  party,  139, 
as  preventing  party  from  building  a  house,  139. 
how  altered,  140  to  144.— (See  **  JUeration.") 

how  cancelledf  or  annuUed,  releoiodf  or  exauei  performance,   144  to  149.— 
(See  **  R^Uaee;*  •*  Accord  and  SatUfactionT) 
by  wrongful  act  of  party,  139* 
as  preventing  party  from  building  a  house*  139. 
by  failure  of  consiaeration  and  non*performance  by  the  other  party,   151 

to  154. 
as  if  buyer  does  not  pay  price,  273.  129. 
or  if  inaser  will  not  deliver  goods,  &c.,  151. 
or  if  man.Q&cture  not  according  to  contract,  271.  151. 
how  far  conditional  contracts  may  be  rescinded,  273.  274.  126. 
where  contracts  of,  may  be  rescinded  in  general,  2724o  274. 
party  should  rescind  contract  in  reasonable  time,  145.  271- 

instances,  145. 
^how  party  should  act^  271.  153.  145. 
in  order  to  rescind,  party  must  be  placed  in  statu  quo^  145.  152. 
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MANUFACTURE.-^con(tmied.) 

bow  cancelled  or  onttttUed,  reUased  or  excused  performaHce.^^c(mtintied,) 

aod  rescinder  must  not  have  acquiesced  in  non-performaoce,  27 1«  145. 

152. 
under  circumstances,  party  deriving  benefit  may  yet  rescind,  1 46. 
how  &r  contract  avoided  by  misrepresentation,  concealment,  fraud,  &c., 
see  respective  heads  qf^  and  "  Illegal  Contract,"  &c. 

MARINER.— (See  "  Seaman.''  vol.  1.,  Index,  ♦«  Mariner.*') 

MARKET  OVERT,  Sales  in.— (S^  vol.  2.,  Index,  tit.  "  Market  Overt.") 
how  far  sale  by  servant  in,  binding,  204. 

MARKSMAN. 

mark  of,  sufficient  signature  to  contract,  280. 

MARQUE.— (See  *•  Letters  qf  Marque.'*) 

MARRIAGE. 

promise  of,  by  infant,  not  binding,  31. 

legality  of,  not  questionable  in  action  against  husband,  42. 

how  contract,  in  consideration  of,  should  be  framed  under  statute  of  frauds, 

275. 
if  father  after,  consent  to^  and  promise  to  pay  sum  in  oonsideratton  of,  it  is 

binding  77* 
contract  m  restraint  of,  void,  80. 
contract  of,  does  not  require  stamp,  1 66. 

MARRUGE  SBTXLEMENT^^See «'  Bushand  and  fFifeJ*) 

Property  vested  in  trustees  under,  not  under  husband's  controui,  40. 
ow  fur  valid,  as  against  creditors,  701.  41. 

MASCULINE  GENDER. 

includes  feminine  in  contract,  when,  111. 

MASTERS  AND  CAPTAINS  OP  SHIPS.— (See ''  Owners  ofShips.^    See  vols. 
1 .  and  2^  Indices,  tit.  "  Master  of  Slap."*) 

common  carrier,  their  liabilities  as  such,  370. — (See  **  Carrier.*') 

how  far  owners  agents  in  chartered  shipSy  380. 

of  their  rights,  ftc  under  charterparties,  387.  (—See  "  Charterpariy.") 

under  bills  of^lading,  401  to  406.— (See  <<  BiU  of  Lading.**) 
under  policw  of  insurance. — (See  "  PoUcy  qf  Insurance.*') 
to  freight,  demurrage,  &c.— -(See  respective  heads  of) 

in  king's  service,  liable  for  loss  of  bullion,  when,  406. 

liable  for  intermeddling,  &c.  with  seaman's  chest,  358. 

how  far  they  may  insure  wages,  453. 

of  their  duties  when  ship  deviates,  472. 

of  their  duties  in  case  of  sailing  with  convoy,  475.^See  '*  Ckmooy.**) 

duty  of  insured  to  have  competent  ones,  483. 

how  they  should  act  in  saving  a  loss*  502. 

when  they  may  sell  ship,  204.  n.  1.    (See  '*  Hypotkecation.") 

of  their  hen,  540. 

right  to  premium  on  bill,  when,  216. 

MASTER  AND  SERVANT^(See  *'  Principal  and  Jgent.**) 

if  servant  allowed  frequently  to  purchase  goods  on  credit,  master  liable,  though 
a  particular  pnrchi^  be  against  directions,  1 96. 
and  so  if  servant  accustomed  to  |>ledge  or  borrow  in  this  way,  196. 
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MASTER  AND  SERVANT.— (conrtniicd.) 

but  if  master  in  habit  of  paying  ready  money,  he  ift  not  liable  if  servant  par* 

chases  on  credit,  197. 
and  if  servant,  without  master's  knowledge,  injure  carriage  ^nd  get  it  repaired 

at  master's  coach  maker,  master  not  liable,  196,  197. 
master  not  liable  for  criminal  or  wilful  act,  206. 
but  he  is  for  wrongful  act,  when,  206.  209,  210.  197.  188. 
how  far  bailees  liable  for  acts  of,  364. — (See  '*  JiailmenL^') 
hirer  of  property  liable  for  neglect  of,  364. 
carriers^  how  far  liable  for  acts  of  servants,  380.  371. 
how  far  duress  affects  contracts  of,  56. 
master  must  pay  servant  though  hired  by  wife,  45. 

MAYHEM.— (See  •*  Duress.'') 

MAYOR'S  COURT. 

of  proceedings  in,  under  foreign  attachment^  630. — (Sec  "  Foreign  AttaA^ 
meat:*) 

MEMBER  OF  PARLIAMENT. 

how  far  subject  to  bankrupt  laws,  724. 

MEMORANDUM.— (See  "  Letter^  •'  Proposair) 

what  sutficient  one,  to  take  case  out  of  statute  of  frauds,  290. 

of  charterparty,  what,  388. 

when  action  founded  on,  388. 

preparatory  to  policy  of  insurance  not  binding,  461.  n.  1.  503. 

usual  one  at  conclusion  of  policy,  503. 

MEMORIAL.— (See  "  Annuity:*) 

when  annuity  should  be  memorialized^  313. 

MENACE.— (See  "  Duress;*  Imprisonment.**) 
contract  obtained  through,  avoidable,  55. 
what  sufficient  menace  to  avoid  contract,  55^  56. 

MERCHANTS.— See  ••  Usage.'') 

HERGER. 

specialty  merges  a  simple  contract,  10.  15. 

unless  given  as  a  collateral  security,  11. 
record  merges  all  other  contracts,  1 1 . 

unless  |pven  as  collateral  security,  11. 
infants  bond  with  penalty,  no  merger  of  simple  contract,  30.  n.I. 

MIDDLE  MAN. 

who  may  be  considered  as,  in  cases  of  stoppage  in  transitu,  342.  349. 

MILLER.— (See  vol.  2.,  tit.  "  MiUer.") 
his  lien,  539. 
not  a  general  lien,  546. 

MISDEMEANOUR.--(See  ••  Felony^*  "  Larceny,'*  "  Fbrgery.*') 
contract  in  consideration  of  compounding  of,  void,  8Q,  81. 

MISFEAZANCE.— (See  "  Tort:*) 

how  far  iu  contracts  it  discharges  contractor,  144. 
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MISREPRESENTATION  in  the  Solvency.  &c.  of  a  third  Party. 

when   party   liable  for,  338.— See   *'  Fraud  in  misrepresenting  Solvency  of 

anotlier,") 
hthtr  misrepresenting,  sometimes  liable  for  son's  contract,  2K 

MISREPRESENTATION,   as  it  affects  contracts.— (See  "  Fraud,**  '«  Conceal- 
ment.'') 

what  constitutes^  155. 

in  all  transactions  parties  should  be  silent,  or  tell  the  truth,  155. 

and  so  should  agents,  208,  209. 

if  truth  of  material  fact  be  misrepresented,  contract  void,  155* 

misrepresenting  value  of  estate,  purchase  void,  156. 

misrepresentation  in  slight  decree  invalidates,  156. 

in  chaffering  about  goods,  misrepresentation  putting  purchaser  off  bis 

guard  vacates  contract,  156. 
immaterial  whether  misrepresentation  be  wilful,  156* 

unless  party  be  sued  for  deceit,  307. 
but  must  be  such  as  woidd  deceive  an  ordinary  man«  156. 
if  vague,  it  does  not  vacate  contract,  156. 
mere  statement  of  belief  does  not  vacate,  305.  509, 
misrepresentation  need  not  be  direct,  156. 
a  deception,  for  purpose  of  disguising  a  defect,  is  a  fraud,  306. 
seller  exhibiting  sample  to  deceive  purchaser,  is  a  fraud,  306, 307* 
but  exception  must  be  intentional,  307. 
selling  ship  with  all  faults,  and  using  arti6ce  to  conceal  a  defect,  is  a 

fraud,  307. 
but  not  if  no  artifice  used,  307. 
how  hr  it  avoids  policy  of  insurance,  503. 
enhancing  price  of  goods  at  auction,  sale  void,  156. 
but  now  puffers  may  be  employed,  156. 
how  far  misrepresentation  before  sale  is  a  fraud,  308. 
representation  to  agent  affects  principal,  207. 
its  effects. 

contracts  obtained  through,  void,  81.  155. 

no  part  of  transaction  obtained  through,  can  be  supported,  81.  155. 

except  where  consideration  given,  and  parties  can  be  placed  in  statu 

9U0,  155. 
in  most  cases  transaction  set  aside,  and  parties  placed  in  statu  quo^  155/ 
how  party  should  rescind  contract  on  ground  of,  145.  153.  155. 
no  party  can  show  his  own  misrepresentations  to  avoid  contract,  155, 
when  principal  may  avoid  his  agent's  contracts  for,  155.  209. 
parol  evidence  allowed  to  shew,  143,  144. 
so  is  unstamped  instrument,   184. 
how  far  party  guilty  of,  suable,  306,  307. 
in  general  principal  liable  for  fraud  of  agent,  207* 
how  far  agent  liable,  214. 
agent  need  not  commit,  216. 

principal  a  right  to  proOts,  though  agent  act  fraudulently,  221. 
how  far  partners  liable  for,  238  to  242.  247. 

MISTAEJ;. 

when  equity  relieves  from  contract  or  conveyance  executed  under,  65. 
how  for  contract  made  under,  set  aside,  160. 

or  excused  performance,  160.  400. 
party  labouring  under  delusion  a  ground  when,  160.  157* 
how  far  money  paid  under,  recoverable  back,  160. — (See  •*  Money  paid,'*) 
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MISTAKE.— (conitiraed} 

how  far  pertj  reliered  when  ttamp  neglecfted  td  be  imposed  through*  188. 
effect  of  mistake  in  deacription  of  ship's  burthen,  389.  408. 
alteration  to  correct,  in  instrument,  when  allowed,  141. 

MONEY.— (See Tols.  1.  and  2.*  Indices,  tit. ''  ilfon^.'') 
of  the  price  of,  how  calculated,  109.— (See  '« Price.") 
tender  of,  how  made,  136,  137.— (S««  "'  Tender.") 
tender  of  foreign  money,  when  good,  136. 137.— (See  vol.  2., ''  Tender:*) 

MONEY  HAD  AND  RECEIVED, 
when  agent  liable  for,  212,  213. 

MONEY  LENT.— (See  '*  Loan,"  «<  Mane^pM.") 

MONEY  PAID.— (See  "  Loan:') 
who  may  sue  for,  330. 335. 
infant  liable  for,  if  paid  to  release  him  from  execution,  18. 

or  firom  mesne  process,  if  debt  was  for  necessaries,  18. 

as  to  liability  on  charge  of  bastardy,  18.  n.  4.  ^ 

not  liable  for,  if  to  enable  him  to  live  in  prostitution,  19. 
promise  in  consideration  oC  must  be  foundea  on  previous  request  to  pay,  71. 

though  paid  not  at  party's  actual  request,  yet  he  liable  if  benefited,  71. 
under  a  mistake,  when  recoverable  back,  1 60. 146. 

if  paid  with  knowledge,  or  full  means  of  knowMge,  of  facts,  not  recover- 
able, 160,161. 

if  paid  under  ignorance  of  law  or  uncertainty  of  fiicts,  it  is,  151. 

as  if  party  pay  sheriff's  demand  of  more  thanl^al'fees,  161 . ' 

if  paid  by  agent  on  ill^al  purpose,  when  recoverable  back,  206.  96. 

when  agent  may  sue  to  recover  back,  210. 

how  far  frdght  and  passage  money  pud  recoverable  back,  424.  425. 

how  far  premium  or  insurance  recoverable  back,  451.  n.  4  532  to  536. 

how  far  recoverable  back  on  illegal  transaction,  533J— >(See  **  iUego/  G(m- 
froc*.**) 

how  hr  recoverable  back  in  stockjobbing  contract,  92. 146. 160. 

by  third  person  to  winner  at  horse-race,  under  understanding  that  loser 
to  repay,  not  recoverable  back,  96. 

lent  to  pay  with  at  gaming,  not  recoverable  when,  97. 

MONTH. 

how  calculated  in  bills  of  lading,  409.  n.  2. 

MOORING  OF  SHIP. 

should  be  accurately  described  in  polk^,  489. 
how  far  changing  vacates  policy,  489. 

MORAL  OBLIGATION. 

express  contract  may  be  founded  on,  66.  72. 
but  not  an  implied  contract,  74. 

MORALITY. 

contract  in  violation  of,  voidi  78. 
wager  agunsty  void,  82. 

MORTGAGE. 

mortgagee  of  ship  not  taking  possession,  no  right  to  frdght,  416. 
how  lar  he  may  insure*  454. 
when  liable  for  repairs,  &c,,  204. 
case  concerning  infant's  mortgage,  25. 
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MORTMAIN  ACT, 

deed  in  part  Toid  against,  yet  good  as  to  residue,  86. 

« 

BfUTE,  Standing. 

efibct  of»  on  contracts,  subsequent  to,  62. 

MUTUAL  PROMISES.— (See  «  Condition:*) 
what,  76. 
all  contracts  founded  on,  76. 

NAVY  BILL. 

of  the  transfer  of,  570. 

ft 

NAVY  BOARD. 

contract  in  fraud  of,  void,  81. 

commissioners  for  victualling  navy  not  subject  to  bankrupt  laws,  728. 

NECESSARIES. 

contracts  for,  by  infipint,  are  binding  on  him,  15.— (See  **  Infant,**) 
but  some  securitieB  given  by,  are  not  binding,  15. 
infiemt  not  liable  for  money  lent  though  expended  in,  IS. 

but  relief  in  equity,  19. 
what  are  auch  necessaries,  16  to  24. 
husband  liable  for,  ordered  by  wife,  4L— (See  **  Husband  and  Wife:*) 
though  living  apart,  45. 
but  not  if  wife  haa  separate  maintenance,  and  tradesman  has  notice, 

46,47. 
not  liable  for  money  lent  to  wife  though  expended  in,  43. 

but  relief  in  equity,  43. 
what  are  such  necessaries,  43. 
of  idiot,  king  may  grant  custody  of  idiot  and  estate  of,  without  account,  ex- 
cept for,  6 1  .—(See  "  IdMt.*) 

N£GLI6ENCE._(See  •*  Tort:*) 

how  far  bailees  in  general  liable  for,  355.  358.— (See  "  Bailment:*  <*  Inn- 
keeper,*" «  Carrier:*  378.    "  Warehousemen  and  Wharfingers:*    "  Charter^ 
party,**  397.) 
where  voyage  illegal,  captain  not  liable  for,  85. 
how  far  in  contractor  it  discharges  contract,  1 44, 
how  far  partners  liable  for,  238  to  242. 
how  far  surety  discharged  by  that  of  creditor,  326. 

NEUTRALS.— (See  Index,  vol.  1.,  tit.  «  Neutrals:*) 
how  far  insurance  by,  valid,  449. 

NEUTRALrrY.— (See  Index,  vol.  1.,  tit.  "  Neutrals  and  Neutrality:*) 
stipulation  in  policy  as  to,  484. 
what  is  neutral  property,  484. 
breach  of  contract  for,  policy  void,  485.  . 
how  neutral  ship  should  be  navigated,  485. 
what  documents  she  should  be  provided  with,  485.,  vol.  I.,  487. 
what  a  forfeiture  of,  485. 
of  the  decisions  of  foreign  prize  courts  in  case  of  breach  of,  4S7 . 

NEWSPAPER  PROPRIETOR.— (See  "PnVt^tff,"  vol.2.  ''Newspaper:*) 
liable  for  act  of  agent  or  partner,  242. 
how  &r  subject  to  bankrupt  laws,  727. 
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NOLLE  PROSEQUL 

if  one  defendant  be  an  infant,  cannot  be  entered  as  to  hiai>  32. 
cannot  be  entered  against  bankrupt  partner,  when»  260. 

NON  COMPOS  MENTIS.— (See  «  Idiot,"  *'  Lunatic,  «*  JDrmtotiiest/') 
definition  of,  50. 

contracts  of  record  binding  on  person  of,  53. 
but  relief  may  sometimes  be  obtained  in  equity,  53. 
contracts  by  specialty  and  other  contittcts  by  person  of,  void,  54. 
who  is  incapable  of  making  a  will,  52. 
mere  weakness  of  understanding  of  contractor  does  not  vacata  coDtract* 

52. 
but  sometimes  it  does,  159* 
parol  evidence  allowed  to  shew,  143,  144. 
so  is  unstamped  Instrument,  184. 
how  hr  insanity  ground  for  dissolving  partnership,  244. 

NON  CONCESSIT. 

defence  of  non  compos  mentis  available  under,  64. 

NONFEAZANCE.— (See "  Misfeazance.**  **Malfeazance,"  •' NegUgmeer  " Twi*') 
how  far  bailees  liable  for,  358.— (See  "  J^atlsei.") 
how  far  agent  liable  to  third  persons  for,  214. 

to  principal,  265. 
how  partners,  as  such,  liable,  238  to  ^42. 
partners  must  be  Jointly  sued  for,  266. 
how  f'U*  surety  discharged  by  that  of  creditor,  326* 

NONJOINDER.— (See  '*  PartnenS) 

in  action  to  recover  back  money  lost  at  gaming,  may  be  pleaded,  96. 

NOTICE.— (See  Index,  vol.  1.,  tit.  "  Notice.**) 

of  in&Qts  becoming  of  age,  when  necessary  to  discharge  him,  45. 

by  husband  not  to  trust  wife,  when  necessary,  46. 

of  principal  being  so,  in  transaction  by  agent,  should  be  given,  when,  201. 

203. 
what  pri>of  of  such  notice,  203. 

of  determination  of  agent's  authority  should  be  given,  when,  197*  224. 
how  it  should  be  given,  197.  n.4. 
to  an  agent  in  transaction  affects  principal,  209« 
who  an  agent  for  such  purpose,  209* 
how  fur  partnership  bound  by,  to  one  partner,  233.  247. 
should  be  given  to  discharge  partnership  from  partners  acts,  240. 
should  be  given  to  partners  on  dissolution  of  partnership.  243. 
of  dissolution  of  partnership  should  be  given  to  customers,  246. 
what  sufficient  notice  for  this  purpose,  246,  247. 
when  necessary  to  surety,  if  principal  makes  default,  326,  327. 
by  carriers,  limiting  responsibility,  377. — (See  **  Oirrier.*') 
of  non-acceptance  of  bill,  when  necessary,  576. 
of  non-payment,  581.  132. 

to  be  given  to  jparties,  on  attending  arbitrator,  650. 
of  revocation  of  submission  to  arbitrator,  646* 
of  rescinding  contract,  when  to  be  given,  153« 
to  produce*  effect  of  on  stamp  laws,  183*  ' 

OBLIGOR. 

mutt  do  the  att  to  discharge  himself,  119. 
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OBSCENE  PRINTS.— (See  ro\.  2.,  tit,  «*  Literary  Property  f) 
contract  for  Rale»  of  void.  78. 

OFFICER,  public — (See  vol.  1.,  Index,  tit.  *«  Officer.'*) 
contract  to  induce  to  breach  of  duty,  void^  80. 

OFFICES,  PUBLIC,  SALE  AND  BROKERAGE  OF. 

those  enumerated  in  5  &  6  Edw.  6.  c.  16.  b.  2.  prohibited,  98. 

provisions  of  5  &  6  Eklw.  6.  extended  to  Scotland  and  Ireland,  and  to  ofllices 

enumerated  in  49  G.  3.  c.  126.,  98. 
acts  of  5  &  6  Edw.  6.  and  49  G.  3.  c.  1 26.  to  be  construed  as  one  act,  49  G.  3. 
assignment  to  trustees  of  all  profits  of  a  clerk  of  the  peace,  to  pay  debts, 

void,  99. 
the  assignment  of  such  office  b  regulated  by  37  Hen.  8.  c.  1  •  s.  3.  and 
IW.  &M.  C.21.  S.5. 
half  pay  of  officer  in  army  cannot  be  assigned,  99. 
but  assignment  of  all  offices  of  trust,  &c.,  which  party  may  acquire,  is  good» 

99. 
and  agreement  by  principal  to  pay  his  deputy  a  proportion  of  profits,  good,  99* 

but  reservation  must  be  to  pay  out  of  profits,  99. 
parol  evidence  allowed  to  shew  illegality  in  sale  of,  143,  144. 
so  is  unstamped  instrument,  184. 

OMNIUM.— (See  «  Stock:* ) 

selling  out,  to  be  replaced  in  stock,  legal,  93. 

OPPRESSION. 

in  bargain,  sometimes  a  ground  of  relief,  159. 

ORDER.— (See ''  Principal  and  Agent,'*  «  Notice.'') 

of  delivery  to  warehousekeeper,  &c.^  how  far  property  in  goods  vested  by^  127. 

how  far  takte  case  out  of  statute  of 
frauds,  286.291. 
for  payment  of  money,  stamp  to,  168.  172. 

OUTLAWRY.— (See  *'  Attainder,*'  «  Felony.'*) 
eflfect  of,  on  oflfender's  property,  62. 
outlaw  cannot  contract  or  sue,  62. 
outlaw  cannot  take  advantage  of  outlawry,  63. 

crown  will  sometimes  distribute  property  of  offender  amongst  creditors^  63. 
if  outlaw  pardoned,  he  may  contract  and  sue^  63. 

so  if  outlawry  be  reversed,  63. 
bow  far  it  dissolves  partnership,  and  its  effects,  251. 

OVERSEER  OF  POOR. 

promise  by,  to  pay  surgeon  for  attending  pauper,  when  binding,  73^ 
money  in  hands  of>  does  not  vest  in  assignees  of  bankrupt  when,  765. 

OWNERS  AND  PART  OWNERS  OF  SHIPS (See  «*  Partnen,**  «  Maiten  of 

5^M,"  see  vol.  1.,  Index,  tit.  "  (h»ner.**) 
.are  not  joint  tenants  but  tenants  in  common^  233.  235. 
how  they  may  acquire  title  in  ship,— (See  *'  Register:*) 
law  of  partners  in  general  prevails, 

4>f  the  rights,  &c.  qU  under  charterparties« — (See  **  Charterparties.**) 

bills  of  lading.— (See  *'  BiUofLadvf^J') 
policies  of  insaranoe.-^(See.''  Policy  of  Insurance:*) 
to  freight  demurrage^  &c.—- (See  respective  heads  of.) 
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OWNERS  AND  PART  OWNERS  OF  SHIPS.— (continued.^ 
how  fiur  muter  can  bind  owner  for  necessaries^  203. 
how  far  master  owner's  agent  for  executing  charteiparty,  388. 
how  far  owner  can  <lispo8e  of  caigo  for  repairs,  396.  n.  8. 
of  bottonuy  and  respondentia.— (See  tuie$  of.) 
of  their  lieu,  540. 

OTER. 

may  bedafaned,  when»  9. 

PACKBR.~(See  toI.  1.,  Index,  tit.  *^  Packing.**) 
his  lien,  539. 545.— (See  ««  Xten.**) 
how  fiu*  delivery  to»  absolutely  vests  property  in  consignee,  341,  2^5»  9. 

PARDON.— (See  "^/temiifr.*') 

promise  in  consideration  of  having  endeavoured  to  obtain,  bindings  71. 

PARENT  AND  CHIU).— (See  «<  IitfafUr  **  Marriage:') 
when  liable  for  children's  oontractSf  19. 
cannot  bind  infimt  apprentice  without  consent,  22. 
may  avoid  contract  on  ground  of  duress  to  child,  56. 

PARISH*— (See  "  Pauper,*'  «  Overseer.") 

PAROL  CONTRACT.— (See  «  Om^acL'') 

PARTICULARS  OF  SALE.— (See  "  Propoiai;*  «  Letter:*) 

how  fieur  vnll  constitute  a  contract  when  acceded  to,  279.  293. 

PARTNERS.— (See  "  OionerM  of  Shipt:'    See  Index,  vol.  1 .,  tit.  "Partner,*'  vol.  2., 
tit.  "  OwTJoratiow,''  "  BtMles/') 

of  the  advantages  and  disadvantages  of  partnerships,  225. 
partnerships  considered  beneficial  to  community,  226. 
of  the  d^ereiU  sorts  of  partnership.  ^^ 

pubUc  partnerships,  called  companies  or  societies,  226.— As  to  companies, 

—(See vol.1.  632.  vol.2.,  tit.  "  Corporation^"  " Bubbies:") 
consent  of  all  partners  not  necessary  to  constitute  a  member  in,  226. 
s6meconatitoted'by  letters  patent,  226*. 
as  the  East  India  company,  bank  of  England,  &c.,  226. 
others  constituted  by  agreement  of  body  oi  members*  226. 
as  are  many  of  life  and  fire  insurance  companies,  226. 
partnerships  constituted  by  royal  charter  or  statute,  not  regarded  theaame 

as  others,  226.  ' 

as  in  East  India  Companvi  where  members  separate  estate  not  liable, 

226. 
in  other  public  partnerships,  members  liable  to  third  persons,  as  in  private 

partnerships, .  226* 
how  these  latter  sorts  of  partnersUpii  arfe  in  ff^neral  managed,  227. 
in  these  pubUc  companies  death  of  member  in  general  has  no  cfibct,  227- 
how  they  should  be  sued  in  equity,  and  how  compelled  to  aocoiaft,  228. 

n.3. 
private  partnerships  formed  by  consent  of  parties,  227. 
may  be  for  a  limited  concern,  227.  ' 

equal  participation  in  profit  and  loss  not  necessary  to  constitate,  227- 
no  distinction  between  banking  concern  or  other  partnership,  227.  n.  4. 
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PARTNER9.--(<M<Mtie<l.) 

wmber  of  indMdMak  allowed  in  partnerskipe* 
to  public. 

at  eommon  law  any  nainber  of  persom  might  engage  in,  227. 

but  now  numbers  regulatod  by  6Geo.  1.  c.  I8.9  quod  videi  227* 

450. 
what  cases  M  within  the  act,  228.  450. 
in  private. 

any  number  of  individuals  may  engage  in,  228. 

but  partnership  in  underwriters  of  insurance  pirohibited,  when,  449. 

and  by  6  Ann.  c.  22.  s.  9.  and  15  Geo,.  2.  c.  13.  8.5.  prohibitions 

miide  in  fiivtour  of  Bank  of  "Engtand,  228. 
these  acts  do  not  extend  to  East  India  company,  229.  n.  1. 
members  of  a  firm  of  more  than  six  in  number,  may  draw  bills  at 

sliorter  date  than  six  months,  229.  n.  1. 
but  corporation  ndt  established  for  trading  purposes  cannot,  229. 
n.l. 
who  may  become  a  parttteft  22$. 

in&nt  may  be  so  as  to  sue  but  not  be  sued,  229. 

if  on  his  bec6ming  of  age  he  does  not  disaffirm  partnerships  he  will  be 

considered  as  partner,  229. 
trustees  or  executors  of  infimts,  8cc.  may  be  considered  as  partners,  when, 
229. 
mhatconsHMee  a  pattnenhip  between  partturt  themtelvei^  229'tb  231. 
there  must  be  agreement  to  participate  in  profit  and  los^  229,  230. 
a  loan  to  carry  on  trade,  and  to  receive  profit  of  trade  as  tvell  as  interest 

of  loan,  no  partnership,  but  usury,  230. 
so  if  party  should  have  proportion  of  profits  for  remuneration,  he  is  no 

partner,  230. 
so  if  party  employed  to  print  work  at  his  expence,  but  profits  to  be  di- 

rided,  no  partnership,  230. 
equality  of  terms  of  partnership  not  material,  230. 
no  particular  form  necessary  to  create  partnership,  230. 
but  written  agreement  for,  most  adrisable,  230. 
form  of  agreement,  230.  n.  6. 
how  far  equity  will  enforce  specific  performance  of  agreement  to  enter 

into,  230,  231. 
not  usual  to  decree 'specific  performance  if  duration  of  partnership  not 

fixed,  231. 
party  in  general  left  to  remedy  at  law,  231.  234.  n.  4. 
how  far.  marriage  of  partner  makes  husband  one,  262. 
what  conttUtttei  apartnenhip  as  to  third  persons^  231  to  233. 
by  participation  of  profits. 

there  need  not  be  a  partksipation  in  pibfit  as  well  as  loss,  231. 

but  there  must  be  a  participation  in  profits,  231. 

or  the  party  must  appear  as  a  partner,  231. 

and  a  partner  need  have  no  interest  in  capital,  231. 

or  no  appavettt  one  In  partic^tion  of  profits,  281 . 

and  thoi4;h  divisfon  of  profits  be  unequal,  231. 

but  there  must  be  )oint  specific  interest  in  profits  as  such,  232. 

agreement  to  pa^  money  out  of  profits  for  labour,  ho  partnership,  232« 

or  to  pay  outgoing  partner  annuity  for  good-will,  no  partnership,  232. 

the  shares  in  the  profits  mudt  be  joint»  232. 

each  party  having  dbtinct  ahare  withoiit  communion  of  profit,  no 

partnership,  232. 
persons  dining  at  tavern,  liable  as  partners,  232. 
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PARTNERS.— (con«ntted.) 

what  constitutes  a  partnership  as  to  third  pefsons.'^(continued.) 
by  participation  of  profits.— (con/mued.) 

but  if  credit  given  to  one  only,  he  alone  liable,  232. 
partnership  must  exist  at  time  of  transaction,  232. 
a  subsequent  joint  interest  not  sufficient,  232. 
by  being  apparent  partner. 

if  party  appear  to  world  as  a  partner,  he  b  liable  as  such,  232. 239.  d.  5. 

though  no  tmerest  in  profits,  232. 

member  of  partnership  retiring,  liable  if  he  does  not  give  notice, 

233. 
but  if  creditor  knows  that  party  is  but  nominal  partner,  partv  not 

liable,  233.  '       ' 

unless  name  allowed  by  party  to  continue  in  firm,  233. 
party  expressly  contracting  as  partner,  liable  as  such,  233. 
or  if  several  parties  employ  a  joint  agent,  liable  in  aggr^te,  233. 
form  of  partnership  immaterial,  233. 
rights  and  Uahilities  of  partners  inter  se,  during  existence  ofpartnershipf  233 
to  236. 

with  respect  to  personal  property  contributed  at  outset  of  partnanhip. 
partners  have  a  unity,  not  an  entirety  of  mterest  in  stock  in  trade, 

233. 
each  has  same  species  of  interest,  whatever  he  contributes,  233. 
but  degrees  of  interest  regulated  by  stipulated  proportions  and  agree- 
ment, 234. 
prima  &cie  each  party  entitled  to  equal  share,  234. 
but  each  partner  in  general  only  allowed  to  receive  his  reasonable 

share,  234. 
the  property  belongs  to  partnership,  though  not  put  into  use,  234. 
a  surety  becoming  a  partner  is  discharged,  327. 
with  respect  to  personal  property  acquired  during  partnership, 
partners  have  unitv  of  interest  in  profits  of  concern,  234. 
degree  of  interest  in  profits  regulated  by  agreements,  &c.,  234. 
no  partner  an  exclusive  right  over  profits  till  account  settled,  234. 
but  in  some  cases  he  has  a  lien,  234. 
profits  bhould  be  applied  immediately  to  partnership,  235.- 
party  not  entitled  to  profits  till  actually  a  partner,  234.  n.  4. 
no  difference  in  interest  in  goods  to  be  disposed  of  in  trade  and  in  a 
chattel  kept  for  object  of  partnership,  235. 
with  respect  to  real  property, 

partners  tenants  in  common,  if  bought  for  concern,  235* 
general  law  as  to  rights  of,  235. 
how  partners  should  act  in  management  of  concern,  236. 

must  in  general  depend  on  agreement  between  them,  236. 
majority  may  decide,  if  no  agreement,  236. 
if  no  majority,  any  one  may  act  as  he  thinks  fit,  236. 
general  duty  of  partners,  236. 
partner  cannot  recover  contribution  for  money  paid  in  ill^al  contract,  94. 
rights  and  liabilities  of  partners  as  to  third  persons,  during  existence  of  pari- 
«ert%,  236  to  241. 
general  rule,  that  all  transactions  by  one  partner,  as  such,  enure  to  bene- 
fit of  partnership,  236. 
partners  may  sue,  though  the  partnership  not  known,  23  6* 
release  to  one  partner,  release  to  all,  237. 
but  not  to  dormant  partner,  237. 
unless  releasor  migut  have  discovered  hm^  237* 
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PARTNERS.— (con«ntt€rf.) 

rights  and  liabiUHes  of  partners,  as  to  third  persons,  during  existence  ofpattneT" 
ship, — (continued,) 

though  partnership  not  liable,  yet  individual  partner  always  so,  237. 
tender  to  one  partner,  sufficient,  138. 

all  transactions  by  one  partner,  as  such,  in  general  bind  the  rest,  237* 
whether  partner  be  dormant  or  not,  237* 
one  partner  may  grant  bankrupt  certificate,  257. 
partnership  bound  by  sale  by  one  partner,  238. 
by  purchase,  238. 
admission,  238. 
representation,  238* 
notice,  238. 
payment,  238. 
tender,  238.  138. 
receipt,  238. 
delivery,  238. 
loans  of  money  to,  238. 
pledge  by,  238. 
release  b^,  238.  693.  H9. 
composition  by,  693.  148. 
his  submission  to  arbitration,  641. 
or  his  executing  any  other  instrument  not  under  seal,  238. 
his  liability  not  affected  by  private  arrangements  between  partners,  238. 
unless  creditor  have  notice  thereof,  238. 
partnership  idso  liable  for  fraud  of  the  partner  ifacting  on  joint  account* 

239. 
though  in  truth  for  private  emolument,  239. 
but  otherwise  if  creditor  knew,  or  had  reason  to  know,  of  fraud  against 

rest  of  partners,  239; 
a  release  obtuned  by  fraud  on  rest,  not  binding,  238. 
>    and  in  all  cases  if  act  is  not  connected  with  partnership,  partnership  not 
liable,  239. 
'thus  partner  cannot  pledge  partnership  property  for  hb  own  debt,  238. 

n.  9. 
payment  made  on  personal  account,  partnership  not  liable,  238. 
and  to  bind  partnership  in  all  cases,  credit  must  be  given  to  it,  239. 
unless  in  case  of  dormant  partner,  239. 
and  sometimes,  though  one  acting  for  rest,  yet  he  alone  can  be  sued* 

239. 
but  in  general  credit  presumed  to  be  given  to  co-partnership,  239. 
partner  acting  as  individual  may  be  sued,  without  joining  dormant  part* 

ner,  239. 
one  partner  cannot  in  general  bind  another  by  deed,  240. 
unless  authorized  by  deed,  240. 388,  9. 
but  he  maj  release,  240.  238.  693.  148,  D. 
partnership  not  liable  for  debts  before  partnership,  240. 
unless  express  agreement  to  become  so,  240. 
and  sometimes  courts  of  equity  will  render  partnership  liable  in  tliis 

respect,  240. 
if  partnership  adopt  acts  of  co-partner  they  will  be  liable,  240. 
but  strone  fact  of  approbation  necessary,  240. 
of  the  rights,  8cc.  of  co-sureties,  335. 

partnership  not  liable  for  torts  unconnected  with  partnership,  24  U 
one  of  two  bankers  committing  usury,  the  other  not  liable,  242. 
so  if  one  of  two  attomies  practise  without  certificate,  242. 
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PARTNERS^ooniiiititfil.) 

rightt  ofid  UalnUlies  ofpariifUTt  a$  to  third  p^tontf  during  jorittoice  rfpOfiner* 
Mp^/^contmued,) 

but,  m  eeneral*  partnen  liable  for  negli^ieiioe  of  co-partDer,  242. 

provided  it  be  connected  with  partnership,  242. 

now  partnen  liable  for  running  down  ahipSt  &:c.»  242. 

if  partner  guilty  on  partnership  account*  all  iiable>  24S. 

but  crown  may  proceed  against  real  delinouent,  or  all,  242. 

booloellers  and  partners  ot  newspapers  liable  in  partnership  for  libel,  242. 

partnership,  as  such,  not  liable  for  trespasses,  241* 

but  if  several  Join  in  trespass,  all  liable,  241. 

after  disclaimer  of  partncar's  authority^  partnership  not  liable,  240. 

notice  of  diiapproval  of  partnei^s  transaction  before  complete,  sttf« 
fident,  241. 
how  execution  may  issue  against  partnership's  eflbcts,  and  what  may  be 
taken  under,  241. 
of  th0  dis9olutum  ofpartnertJupit  ond  Ui  effects  and  eoneequenceSf  243  to  268. 
how  dissolved. 

L  By  act  of  parties  ihemsdoest  243  to  248. 

1st,  By  effluanion  of  tme  under  oripnd  agreement,  243. 
or  where  purpose  of  partnenhip  b  complete,  243. 
2d,  By  declorofiofi  of  dissQlutaon*  243* 

when  this  method  of  dissolution  may  be  usied,  243. 
sometimes  courts  of  equity  will  interfere  to  Assolve,  243. 
partnenhip  created  hv  deed  should  be  dissdv^  by  dcied,  244. 
a  reasonable  notice  of  intention  to  dissolve  must  be  given,  244. 
3d,  By  nwhtat  agreement^  244. 

may  be  disftdved  by  instrument  of  same  aatjire  which  formed 

it,  244, 
arbitraton  may  dissolve,  244.  am  post* 
4th,  By  interference  of  a  court  of  ^uity,  244, 
as  where  partner  misconducts  himself,  244. 
or  where  partner  insane,  244. 

or  where  purpose  of  partnenhip  becomes  impiacticnble,  244. 
in  all  cases  best  to  file  bill  in  eijuity  if  partnen  oppose  disseio- 
tion,  244. 
consequences  of  dissolution  by  act  of  parties  inier  le,  24&,  246. 

rights  of  a  retiring  partner,  where  remuning  partnen  continoe, 

245. 
where  whole  partnenhip  dissolved,  share  of  partnen  in  surplus 

of  profits,  245. 
but  no  dividend  paid  till  partnenhip  engagemenle  fiilfilled, 

245. 
what  property  belongs  to  partnenhip  on  disiolntion*  245. 
remaining  stodc  at  outlet  of  concern  and  piofite  bdong  to 

partnenhip,  245. 
a  renewed  lease  obtained  secretly  by  partner  bekngi  to  part^ 

nenhip,  245. 
bat  not  all  the  concerns  conducted  on  premises  34ft* 
out|oing  partner  may  vest  all  property  m  oUmh^  345. 
profits  of  jiartnenhv  oease  pn  dtsaolittiaii,  M6. 
trading  with  old  partnenbi^  etook  after  diaseliHion,  profitt 

belong  to  old  fin|i|  24& 
but  this  questionable  wb«n  c4d  partnenhip  stocfc  noised  with 

the  new»  246. 
equity  sometimes  fVjMiiotQ  a  tfmim^  246. 
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PARTNERS.— (conttnued.) 

of  the  dissoludim  qfpartnership$,  and  ik  ^ecU  and  comequencei. — {conJtkwed,) 
how  dissolved. — {continued.) 
I.  By  act  of 'partis  themtelves^-^tontinued,) 

consequences  of  dissolution  by  act  of  parties  inter  se.''^(coniinued,) 
as  when  partners  act  ui^usdj,  246. 

how  far  contracts  of  indenuutj,  &c.  affected  by  change  in  firm, 
310.  322. 
conseq^ences  of  such  dissolution  as  to  tJurd  persons,  246  lo  248. 
notice  of  dissolution  must  be  given,  or  sometimes  old  partnership 

Uable,  246. 
what  a  sufficient  notice*  246. 
notice  in  Gazette  sufficient  as  against  persons  not  having  had 

previous  dealings,  246. 
but  in  geneiBl  not  so  to  old  customers,  246. 
distinct  notices  should  be  given  to  old  customers,  246. 
sometimes  this  notice  presumed,  247. 
infiint  partner  on  coming  of  age  must  notifr  disconUnuance, 

247.30.23. 
partner  disapproving  of  transaction  of  other,  shoi)ld  give  notice 

before  its  oompletion^.  247* 
in  all  cases  where  notice  necessary,  a  reasonable  one  must  be 

given,  247. 
dormant  partners  retiring  need  not  oive  nodce,  247. 
after  notice  partnership^  ;M>t  liable  for  any  act  of  one  partner, 

247. 
and  Uiis  though  act  founded  on  original  liabilities  of  partnership, 

247.  ... 

but  partnership  rights  and  liabilities  still  esdst  on  transactions 
complete  before  partnership,  247. 

therefore  performance  of  a  contract  made  before  dissolution  is 
binding,  247. 

especially  if  partner  left  to  wind  up  affiiirs^  247. 

mere  consent  of  creditor  to  consider  one  only  of  partners  liable, 
not  binding,  247. 

if  creditor  know  of  exclusive  right  of  one  partner  after  dissolu- 
tion, he  must  not  pay  the  other,  248. 

party  dealing  with  new,  does  not  discharge  the  dd,  when,  248. 

when  payments  by  such  party  to  be  carried  to  old  account, 
248. 133. 

how  far  contracts  of  indemnity^  &c«  operate,  310.  322. 
IL  By  act  of  God,  248  to  251. 

1.  By  insanity,  248. 

does  not  of  itself  dissolve,  248. 

but  sometimes  equity  will  dissolve  for,  248. 

2.  By  death,  248. 

of  itself  dissolves,  248. 
though  partnership  for  term  of  years,  248. 
unless  a  stipulation  to  contrary,  248. 
consequences  of  dissolution  by  death  kUer  se,  249,  250« 

in  general  no  survivorship  between  partners  of  property  in 

possession,  249. 
unless  there  be  a  stipulation  to  contrary,  249. 
representatives  and  heirs  become  tenants  in  common  of  property 

in  possession,  249. 
good  will  of  partnership  survives,  qi^.^  249. 
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PARTNERS.~(coiiitfitt«i.) 

of  the  dmokition  ofparinershipi,  and  its  effects  and  comequenceis  '(am^nued.) 
how  dissolved.— -(contmtfed.) 
IL  By  act  of  God, — (^continued.) 

consequences  of  disaoluXAon  by  death  inter  se. — (continued.) 
sunriTorship  barred,  though  partners  expected  it,  249. 
but  there  is  sunri?orship  as  to  choses  id  action^  so  far  as  re- 
gards the  recovery  of  them,  249. 
when  reduced  into  possession,  representatives  entitled,  249. 
«.  survivors  must,  within  reasonable  time  after  death,  account,  249. 

equity  will  compel  them  to  account,  249. 
how  such  accounts  to  be  stated,  249. 
if  survivors  trade  with  partnership  stock,  account  must  be 

rendered,  249. 
bill  for  discovery  should  be  filed,  249,  250. 
equity  will  appoint  recover,  250. 

receiver  in  general  appointed  on  death  of  the  whole  firm,  250. 
surviving  partner  being  executor  not  entitled  to  remuneratioD 
for  carrying  on  trader  unless  stipulation  to  contrary,  250. 
consequences  of  such  dissolution  as  to  tfdrd  persons^  250,  251. 
no  notice  necessary  of  dissolution  by  death,  250. 
right  of  action  in  survivor,  250. 
survivor  may  set  off  a  partnership  debt,  250. 
in  separate  commission,  when  all  joint  property  seised  and 
solvent  partner  dead,  assignees  roust  divide  whole  of  joint 
eflfects  amongst  creditors,  250. 
survivor  must  account  for  himself  and  deceased,  219. 
survivor  alone  liable  to  be  sued  for  partnership  obligations^  250. 
but  not  for  separate  claims  on  deceased,  250. 
unless  there  be  a  surplus,  251. 
liabilities  of  estate  of  deceased  partner,  251. 
in  some  cases  creditors  must  resort  to  deceased's  estate,  251. 
in  what  time  cUiim  on  deceased's  estate  should  be  made,  251. 
till  partnership  debt  satisfied,  deceased's  estate  liable,  251. 
when  payment  by  survivors  in  banking-house  discharges  de- 
ceased s  estate,  251. 
bow  far  contracts  of  indemnity  afifected  by,  310. 322. 
III.  By  act  of  law,  251  to  262. 

1.  GvU  death,  251. 

as  outlawry,  &c.  which  of  itself  dissolves,  251. 

by  outlawry,  &c.  of  one,  all  partnership  property  vested  id 

crown,  2*5]. 
but  this  right  of  crown  seldom  enforced,  252. 

2.  By  bankruptcy^  252. 

1st,  Bv  bankruptcy  of  whole  partnership,  252  to  258 
of  itself  dissolves,  252. 
no  act  done  after,  binds  partnership,  252. 
separate  commissions  may  be  issued,  252. 
there  must  be  joint  act  of  bankruptcy  to  support  joint 

commission,  252. 
joint  and  separate  commission  not  to  exist  at  same  ttme, 

252. 
but  separate  commission  supersedeable  and  joint  one  may 

be  issued,  252. 
unless  for  good  reason,  separate  commissions  should  not 

be  issued,  252. 
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PARTNERS.— (coiKiniicd.) 

nfiJkt  distolution  of  parinerihipSt  and  itseffecU  and  consequence9.^^continued,) 
how  dissolved. — (continued,) 
III.  By  act  of  law, — (continued.) 
2.  By  bankruptcy. — (continued.) 

ltt«  By  bankruptcy  of  whole  partnerslup. — (continued.) 

Joint  commission  must  include  all  ostensible  partners,  253. 
when  firm  has  general  word  '*  company/'  members  should 

be  discovered,  253. 
dormant  partner  may  be  included  or  excluded,  253. 
commission  cannot  issue  against  infant  lunatic  or  uncer- 
tificated bankrupt,  253. 
by  assignment,  all  joint  and  separate  property  passed,  253. 
but  it  does  not  form  same  fund,  253. 
rights  of  bankrupts  passes  to  assignee  up  to  bankruptcy, 

253. 
assignees  not  entitled  to  goods  fairly  consigned  by  one 

partner,  253. 
aangnees  must  be  Joint  creditors,  253. 
they  must  keep  distinct  accounts  of  joint  and  separate 

estates,  253. 
at  lawy  separate  creditor  entitled  to  separate  estate  or  share 

in  pwtnenhip,  253. 
*"  at  law,  creditor  of  partnership  may  take  joint  or  separate 

property,  253. 
at  equity,  each  estate  applied  in  first  instance  to  payment 

of  its  own  creditors,  254, 
and  joint  estate  goes  to  joint  creditors,  254. 
separate  estate  to  separate  creditors,  254..  * 
but  in  some  cases  separate  creditors  allowed  surplus  of 

joint  estate,  254. 
how  claims    settled  where  connection  with  other  firms, 

254. 
separate  debts  admissible  in  proof  under  joint  commission, 

255.  • 
one  partner  may  prove  for  a  firm,  255. 
or  vote  in  choice  of  assignees,  255. 
proof  of  joint  and  separate  debts,  255. 
debts  of  partnership  proveable  under  joint  commission, 

255. 
question  where  one  partner  creditor  of  the  firm,  255. 
where  credit  has  been  joint,  creditor  may  prove  under  firm, 

though  separate  security  taken,  255. 
when  credit  is  separate,  how  far  proof  admissible  on  joint 
estate,  255. 
Action  of  proof,  255. 
when  creditor  has  joint  and  separate  security,  how  he 

should  act,  255. 
effect  of  election  where  there  is  a  surplus  of  rejected  fund, 

256. 
when  election  should  be  made,  256. 
of  the  waiver  of  proof,  256. 
double  proof  256. 
rights  between  partners,  256. 
one  partner  may  take  dividend  against  partners,  256. 

▼OL.  III.  3  L 
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PARTNERS.— (conttnued.) 

of  the  diuolution  of  partnershipSt  and  iU  effects  and  conte9tt£Rcef.^(€OiififU(ei2.) 
how  cl]S8olved«^(  con<ini/ed.) 
III.  By  act  of  law.^^(continued.) 
2.  By  bankruptcy. — {continued  ) 

J  8t»  By  bankruptcy  of  whole  partnership, — (conUnued.) 

unless  there  be  com  petition  with  joint  and  separate  cre- 
ditors, 256. 

where  distinct  firms  partly  of  same  members*  solvent 
firm  cannot  take  dividend  against  bankrupt  one  in  com- 
petition with  joint  creditors,  256. 

if  a  surplus  after  payment  of  all  debts  upon  separate  estate 
indebted  to  partners,  separate  creditors  entitled  to 
interest  from  date  of  commission,-  before  partners  can 
receive  dividend,  256. 

if  surplus  of  joint  estate  not  enough  to  pay  debts  between 
partners,  dividends  to  be  taken  out  of  separate  estate, 
256. 

rights  of  separate  creditors  against  joint  estate,  256. 

separate  creditors  cannot  compete  with  joint  one,  256* 

unless  joint  funds  taken  from  separate  estate,  256. 

joint  creditors  cannot  compete  with  separate  one,  259. 

rights  between  creditors  where  there  are  different fatns^  259. 

where  distinct  firms  partly  of  same  members  become  bank- 
rupt, and  one  firm  debtor  to  anoUier,  proof  as  if  deal* 
ings  between  strangers,  259. 

but  firms  must  be  distinct,  259. 

rights  when  a  surplus,  259. 

ether  points,  259. 

certificate  under  joint  or  separate  commission  a  discharge 
of  all  debts,  259. 

eertificate  of  one  partner  no  discharge  of  others,  259 

if  one  of  bankrupts  die,  certificate  granted  to  survivor  how^ 
258. 

under  joint  commission  partner  cannot  have  ^two  allow- 
ances, 258. 

what  will  entitle  partner  to  allowance,  258- 

how  proportion  of  allowance  to  be  divided  between  sepa- 
rate and  joint  creditors,  258.   • 

commission  against  party  not  in  existence  supersedeable, 
258. 

but  commission  does  not  abate  by  death  of  one  bankrupt, 
258. 

when  commission  superseded  partnership  revives,  262. 
2d,  By  bankruptcy  of  one  partner,  258  to  262. 

dissolves  partnership^  259. 

where  one  only  commits  act  of  bankruptcy,  commission 
must  be  against  him  only,  258. 

joint  debt  from  .firm  wili  support  separate  commission^ 
258. 

Init  no  partner  can  support  such  commission  unless 
balance  struck,  or  partnership  determined  and  solvent 
paid  all  debts,  258. 

partner  by  issuing  commission  against  partner  incurs  dis- 
adiwntages,  258. 
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PARTNERS.— (continwcJ.) 

of  the  dissolution  of  partnerships ^  and  its  effects  and  consequences.'^{contmued,) 
how  dASSoXytd.— {continued.) 
By  act  of  law*'^(continu€d.) 

2.  By  bankruptcy. — (continued.) 

2d,  By  bankruptcy  of  one  partner. ^--{continued.) 

joint  crecJitor  cannot  prove  under  commission,  259. 
unless  there  be  no  joint  estate,  259. 
solvent  partner  paying  debts  of,  may  prove  them,  259. 
electors  of  assi^iees  are  separate  creditors,  and  when  no 

joint  estate  jomt  creditor  may  vote,  259. 
joint  creditors  cannot  vote  when  only  one  separate  cre« 

ditor  and  joint  property,  259. 
but  sometimes  they  may,  259. 
effect  of  separate  commission,  259. 
property  of  such  partner  becomes  assignee's,  259. 
dissolution  has  relation  to  act  of  bankruptcy,  259. 
consequepces  of  joint  creditor  issuing  separate  commission* 

260: 
proof  of  joint  debt  does  not  discharge  solvent  partner,  260. 
after  proof,  bankrupt  must  be  joined  in  an  action  against 

solvent,  260. 

and  creditor  must  indemnify  bankrupt  from  loss  in,  260. 

nolle  prosequi  cannot  be  entered  against,  260. 

effect  of  assignment,  260. 

it  passes  all  separate  property,  and  all  his  interest  in  part- 
nership, 260. 

interest  of  solvent  not  aflected  by,  260. 

assignees  tenants  in  common  with  him  from  act  of  bank- 
ruptcy, 260. 

subject  to  rights  of  partner,  260. 

this  interest  of  assignees  more  extensive  than  the  rights  of 
partners  in  general,  260. 

if  solvent  partner  abroad,  whole  estate  administered,  260. 

and  so  in  other  cases  where  solvent  dead,  260. 

bankrupt  advancing  share  and  giving  notes  for  remainder 
thereof,  which  are  not  due  till  after  bankruptcy,  assignees 
entitled  to  full  share  of  profits,  260. 

property  in  possession  of  partner  may  be  taken  and  sold. 
.26L 

assi^ees  may  in  some  cases  trade,  261. 

but  m  both  cases  assignees  must  account,  261. 

of  the  obligation  of  assignees  to  keep  their  accounts,  261. 

of  the  obligation  of  solvent  partners  in  this  respect,  261. 

no  joint  creditor,  except  petitioning,  can  receive  dividend 
from  joint  estate,  till  account  taken  thereof,  261. 

certificate  discharges  bankrupt  from  all  claims,  261. 

^but  not  the  solvent  partner,  257.  261. 

certificate  discharges  bankrupt  from  claim  by  solvent 
partner,  333.  n.  2.  334. 

when  bankrupt  entitled  to  allowance,  261. 

when  commission  supersedeable,  26 1 . 

effect  of  superseding  commission,  262. 

partnership  revives,  262. 

3.  By  marriage^  262. 

questionable  whether  it  dissolves,  262. 

3  l2 


884  INDEX 

ARTNfiR  S.— (continued.) 

remediei  ofpartnen^  Met  fe»  262  to  205. 
at  law. 

in  general,  at  law,  cannot  sue  each  other  on  e«atmem  9(2. 

but  must  proceed  by  acooimt*  262. 

or  bill  in  equity,  262. 

may  proceed  at  law,  if  balance  ttruckt  262. 

or  upon  express  promise  to  account,  262. 

so  if  partner  pays  another's  share,  262. 

but  not  if  account  be  general  and  unsettled,  262. 

if  BO  he  must  resort  to  equity,  263. 

if  partner  destroys  or  dispose  of  partnership  property,  so  as  joint 

interest  determined,  he  may  sue  the  aggrnsor,  263. 
so  action  lies  for  money  expressly  received  for  use  of  one  partner, 

263. 
so  it  does  for  money  received,  to  be  applied  in  payment  of  a  particnlar 

claim,  263. 
sureties  may  sue  each  other  for  contribution,  263. 
one  shipper  may  sue  the  other  for  contribution,  263. 
and  where  no  partnership^  action  always  msintunable  for  iponey 

received,  263. 
sailor  may  sue  for  wases  to  come  out  of  profits  of  voya^  263. 
partner  cannot  sue  the  other  in  trover  for  property  m  possesnoo, 

263. 
but  he  may,  if  property  destroyed,  263. 
,  in  equity. 

in  general,  best  to  proceed  at  equi^,  264. 

how  bill  in,  should  be  framed,  264. 

equity  will  decree  account,  264. 

how  defendant  may  plead,  264. 

how  plaintiff  may  answer,  264. 

what  amounts  to  account  stated,  264* 

power  over  corporations,  264.  n.  1. 

m  some  cases»  after  lapse  of  time,  equity  will  not  decree  aceonat, 

264. 
sometimes  dissolution  decreed,  264« 
when  receiver  appointed,  265. 
reference  to  arbitration.— (See  **  ArbiiratitmJ') 

when  court  will  no^  disturb  award,  when,  265. 
covenant  to  refer  to,  not  absolute  bar  to  proceeding  at  law  or  equity, 
265. 
remediei  ^partnen  against  itrangers^  265. 
partners  should  join  in  action,  265. 
dormant  partners  may  sue,  265. 
but  not  necessarily  so,  265. 
dormant  psrtner  cannot  sue  if  ostensible  partner  represent  himself  as  sole 

contractor,  265. 
nominal  partner,  without  interest,  need  not  sue,  265. 
unless  defendant's  rights  would  be  aftiotod,  265. 
infants  must  Join,  265. 
but  cannot  be  sued,  265. 
partners  must  sue  for  torts  to  partnership,  265. 
remedies  of  third  persons  against  partnership. 
at  law. 

ostensible  partners  must  all  beioined,  265. 
no  agreement  between  them  will  alter  thii^  26SL 
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PARTNERS.— (  amitmicd.) 

rmedier  rf  third  pencm  ugomU  partten, — (amimmed.) 
«t  laww — {omtumed,) 

hml  bj  agreement  betwwn  creditors  the]r  i^®^  >^^^  ^  joined,  266. 
aometimet  agreement  inlerred,  as  on  a  change  of  linns«  &&»  266* 

n.2. 
dormant  partners  need  not  be  joined,  266. 
nominBl  partners  need  not,  266. 
infiuit  partners  should  not,  266. 
but  bankrupt  partner  must,  266. 
though  he  has  obtained  oerdficate,  266. 
partners  committing  a  tort,  liable  severally  or  jointly,  266. 
but  the  act  must  be  such  in  which  several  parties  can  concur,  266* 
when  action  on  case  grounded  on  nonfeasance  of  contract,    all 

shott.d  be  joined,  266. 
in  eieeution  against  partnership,  all  their  property  may  be  taken, 

266. 
when  execution  against  one,  how  sheriff  to  sdse,  266. 
under  drcnmstanoea,  equity  will  relieve  against  ezecodon  against 

one  partner  on  partnership  eflbcts,  267. 
partnership  property  may  be  sdxed  under  mesne  or  final  process, 
267. 
m  equity. 

ruM  of  law  as  to  joinder  of  partners  tq^ply*  267. 

how  bin  should  be  framed,  269. 

where  ollMr  partners  abroad,  partners  sued  liable  for  whole,  267, 

what  a  good  sennce  of  subpoena  where  one  of  two  partners  abroad, 

267. 
when  not  necessary  to  make  joint  owner  of  property  a  defendant, 
267. 
rcwedigi  in  case  of  death  of  partner,  268. 

as  between  themselves  and  representatives,  same  remedies  as  before 

deaths  268. 
action  must  be  brought  by  survivors,  268. 
representatives  cannot  join,  268. 
neither  can  representatives  sue,  though  deceased  entitled  to  bene6ctal 

interest  in  contract,  268. 
representatives  must  resort  to  equity,  268* 
surnvors  alone  can  be  sued,  268. 
in  equity,  however,  representatives  liable,  268. 
unleas  in  instances  of  a  surety,  268. 
if  contnMSt  several,  or  joint  and  several,  representative  liable  at  law, 

268. 
but  then  he  must  be  sued  sepSurately,  268. 
on  death  of  survivor,  representative  to  be  sued,  268. 
rcmediet  in  case  of  hankntptcy,  268.— (See  **  Banknq^tqf.") 
solvent  partners  must  sue  with  assignees,  268. 
action  must  be  brought  against  solvent  and  bankrupt,  263. 

PASSAGE  MONET.— (See  •'  fireighL'*) 

what  it  is,  424.  .      ^ 

rules  and  law  governing  payment  of  freight  here  apply.-^K^^^  **  f^^^L  ) 
no  unplied  promise  by  officer  in  East  India  Company's  service  to  pay  captain 

of  company^s  shijp  more  than  regulated  sum,  though  usual  to  pay 

424. 
when  payable  pro  rata  when  ship  captured,  424. 

W    L    V 
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PASSAGE  MONEY.— (conhntted.) 

when  captain  dies,  his  estate  right  to  benefit  of  contracts  for»  425. 

but  his  successors  a  right  to  contracts  for,  made  after  the  death,  425. 

captain  or  owners  a  lien  upon  passengers*  luggage  for,  425.  540. 

but  not  upon  his  wearing  apparel  or  person,  425.  540. 

construction  of  the  usual  covenant  in  East  India  Company's  charterparty  to 

pay  ^14  for  passage  of  agents  from  settlements,  425. 
where  passenger  pays  passage  money  and  ship  commences  voyage,  it  is  not 

recoverable  back  if  passage  lost,  425. 
but  not  so  if  money  be  paid  in  anticipation  of  voyage,  425,  6. 
passage  money  may  be  insured,  451. 

PASSENGER. 

when  master  of  chartered  ship  may  take,  394. 

how  far  they  contribute  to  average,  437. 

how  far  they  should  assi>t  in  saving  cargo,  502.  n.  2. 

promise  to,  in  storm,  to  pay  for  his  exertions,  binding,  69.  n.  3* 

of  the  payment  of  passage  money. — (See  "  Passage  Money.'') 

PASSPORT.— (Sec  Index,  vol.  1.,  tit.  "  Passport.") 
of  remedies  for  the  violation  of  safe  conducts,  605. 
king  may  grant,  to  alien  enemy,  59. 

PATENT.— (See  vol.2.,  tit.  **  Literary  Property,^'  "  Patent.*') 
equity  will  issue  injunction  to  restrain  injury  to,  623. 

PAUPER. 

promise  by  overseers  to  pay  for  cure  of,  when  binding,  73,  74. 

PAWN  AND  DEPOSIT. 

a  bailment,  of  what  species,  361. 

bailee  cannot  pledge,  358. 

nor  can  bailee  with  reward  do  so,  360. 

executors  cannot  pledge,  360.  n.  1. 

borrower  of  property  cannot  pledge,  361. 

pledge  by  wife  of  goods,  hubband  not  liable  for  goods,  43. 

agent  cannot  pledge  in  general,  204.  196. 

except  in  case  of  hen,  205. 

when  partnership  bound  by  that  of  partner,  238. 

pawnee  must  use  (read)  more  than  ordinary  care  over,  362. 

liable  for  loss  of  any  thing  except  inevitable  accident,  362. 

pawner  discharged  if  pawn  lost  by  robbery,  &c.,  362. 

pawnee  liable  for  any  loss,  by  want  of  common  prudence,  362.. 

pawnee  cannot  sell  or  dispose  of  goods  unless  with  owner's  consent^  362. 

implied  consent  does  not  arise  if  goods  worse  for  use,  362. 

but  it  does  if  goods  would  not  be  worse,  362. 

especially  if  pawnee  be  at  charge  in  keep,  362. 

in  some  cases  if  borrower  does  not  repay,  pawnee  lu&y  s^ll,  362* 

when  pawnee  may  assign  his  inter&st,  55 J. 

pawnbroker's  rights  regulated  by  statutes,  362. 

pawnbroker  cannot  sell  unredeemed  pledge  after  a  year,  if  principal   and 

interest  rendered,  362. 
when  object  of  pledge  satisfied,  bailment  must  be  returned,  362. 

PAWNBROKER.— (See  vols.  1.  and  2..  tit.  "  Pawnbroker.") 
rights,  &c.  of,  regulated  by  statute,  362. 
cannot  sell  unredeemed  pledge  after  a  year,  if  principal  and  interest  tendert4» 

362. 
may  be  a  bankrupt,  724. 


TO  THIRD   VOLUME.  887 

PAYMENT.— (See  «  Saler) 

payer  of  money  in  general  bound  to  seek  payee,  119. 

DOW  far  a  payment  binds  a  sale,  1 29.  273, 

how  far  payment  or  tender  of,  vests  property  in  vendee,  129.  136.  126.  273. 

bow  far  vendor  a  right  to,  before  delivery  of  goods,  129.  132.  1.51,  152.  273. 

partial  payment  does  not  divest  right  to  stop  in  transitu,  34 1 . 

where  several  things  are  ordered,  formini;  one  contract,  1 25. 

under  agreement  to  take  specific  quantity  of  coin,  delivery  of,  sufficient,  though 

some  of  coin  be  counterfeit,  1 30. 
in  general  mere  production  of  instrument  sufficient  to  warrant  payment  to 

producer,  208. 
of  paynients  by  sending  money,  3rc.^  by  post,  130. 

if  such  be  directed,  sender  discharged  if  lost,  130. 

but  it  should  be  delivered  at  post-office  or  receiving-house,  131. 

delivery  to  bellman  insufficient,  131. 
of  payments  with  regard  to  the  valite  of  the  money,  107.  109.     (See  vol.2. 

••  Money:*) 
of  payments  by  bills,  &c.,  131 .     (See  "  BiUs  of  Exchange.") 

if  credit  be  given  as  a  voluntary  act,  it  may  be  revoked,  131. 

but  if  payment  be  by  bill,  no  action  lies  till  due,  131. 

nor  can  creditor  issue  extent  in  aid,  131. 

unless  bill  be  invalid,  131. 

or  drawee  be  insolvent,  131. 

if  bill  taken  as  complete  payment,  original  debt  discharged,  132. 

vender  cannot  then  stop  goods  in  transitu,  341 . 

what  such  taking,  132. 

if  so  taken,  debtor  discharged  by  neglect  in  presentment,  &c.,  132. 

but  not  80  if  debtor  no  party  to  bill,  132. 
'   unless  he  sustain  damage  by  neglect,  132. 

preferring  bill  of  third  person  to  ready  money,  debtor  dischai^ged,  132. 

but  not  if  cheque  be  preferred,  and  it  be  dishonoured,  132. 

and  so  if  agent  give  tlie  checque,  132.  423. 

though  agent  fail  with  money  in  hand,  132.  423. 

taking  bill  from  ostensible  partner,  secret  partner  yet  liable,  132. 

where  bill  lost  creditor  must  indemnify  debtor,  132. 

but  if  such  bill  be  indorsed,  no  tender  of  indemnity  will  be  of  avail,  132. 
of  payments  to  agents,  &c. 

payment  to  agent  sufficient,  133.  207# 

but  payment  by  bill  to,  without  authority,  insufficient,  133. 

as  to  what  sufficient  authority,  133.  207. 

how  debtor  and  agent  should  act  when  pavment  requested  by  or  made 
to  agent,  207,  208. 

payment  to  broker  sufficient  if  broker  allowed  to  deal  as  principal,  133. 
of  payments  by  agents, 

in  general  binding,  133. 

if  security  of  agent  taken  instead  of  money,   unknown   to    principal > 
principal  discharged  if  thereby-  prejudiced,  133.  204. 

but  principal  must  prove  the  deceit  and  prejudice,  133. 

how  far  agents  authorized  to  make  payments,  222,  223. 

agent  cannot  lend,  222. 
of  payments  to  partners,  238.  24 7> 
by  partners^  238. 
-   of  the  appUcation  of  payments,  1 33.  ^ 

where  several  debts  and  no  direction,  payment  may  be  applied  as  credltov 
likes,  133. 

and  this  even  to  prejudice*  of  surety,   133,.  134. 

3  l4 
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PAYMENT.— (co»«tni«ed.) 

of  the  application  of  payments. — (continued, ) 

but  otherwise  where  direction  express  or  implied^  134. 
with  bankers  payments  in  general  to  go  in  hquidation  of  earliest  demand^ 
134. 
instance,  134. 
of  application  of  payments  to  bankers  and  other  partnershipe,  248. 
of  the  presumption  of  payment,  134. 

balance  presumed  to  be  paid  up  to  last  receipt,  134. 
so  where  party  in  habit  of  paying  workmen  weekly,  134. 
length  of  time  raises  presumption,  134. 

of  bond  presumed,  after  twenty  years  unexplained  forbearanoe,  135. 
sometimes  presumed  even  within  that  time,  135. 
settling  on,  without  noticing  bond,  raises  it,  135. 
presumption  repelled  by  recent  admission  of  debt,  135. 
or  by  payment  of  interest,  135. 
or  by  obfigee^s  residence  abroad,  135. 
or  obligor's  insolvency,  135. 
or  other  explanatory  circumstances,  135. 

fluctuation  of  credit,  and  security  remaining  with  obligee,  of  weight, 
J35. 
but  indorsement  by  oblieee,  after  presumption  raised,  no  evidence,  135. 
so  is  such  indorsement  after  direct  evidence  of  payment,  135* 
of  note  payable  on  demand  dated  twenty  years  back,  presumed,  136. 

without  pleading  statute,  136. 
insolvent  not  insertmg  bill  in  schedule  does   not  raise  presumption, 
136. 
of  the  TENDER  of  payment,  136. — (See  •'  Tender") 
how  far  payments  recoverable  back,  160.  146. — (See  "  Afoiiey  jmmL") 
when  paid  by  agent  for  illegal  purpose,  206. 

PAYMENT  OF  MONEY  INTO  COURT. 

does  not  preclude  infant  from  shewing  infancy  as  to  residue,  25. 
effect  of,  on  stamp  laws,  182. 

PEACE.— (See  vol.  1.,  Index,  tit.  "  Peace.") 
wager  tending  to  breach  of,  void,  83. 

PEERS. 

how  far  subject  to  bankrupt  laws,  724. 

PENALTIES, 
what,  625. 

of  the  different  sorts  of,  625. 
when  party  must  proceed  for  penalty  only,  625. 
party  cannot  in  ceneral  recover  more  than  amount  of  penalty,  625* 
but  in  case  of  judgment  interest  allowed,  625. 

on  payment  of  penalty  and  costs  on  bastardy  bond,  proceedings  stayed,  625. 
equity  will  not  relieve  beyond  penalty,  625. 
but  sometimes  interest  decreed  beyond  penalty,  625. 
as  if  debtor  seeks  relief  against  an  elegit,  625. 
enactment  of  8  &  9  W.  3.  c.  11.  s.  8.  as.  to  executions,  625. 
in  what  cases  party  may  sue  for  damages,  notwithstanding  penalty  agreed  for, 

626. 
when  party  should  so  proceed,  and  of  his  election,  626. 
advantages  attending  this  proceeding,  626. 
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PENALTIES.— (coniiniied.) 

of  stipulated  damages,  627.-KSee  «<  StipuUied  Dmmagu^  aad  id.  voL^4.) 

of  penal  clause  in  pbarterparties,  390. 

bond  in«  by  infant,  void,  15. 

sometimes  payment  of  sum  exceeding  l^gal  interest  considered  as,  89« 

PERFOBMANCE  OFCONTRACT^(See  •*  OmHac^;* «  Spee^  Feffarmance.'') 

PERILS  OF  THE  SEA. 

what  a  loss  by,  under  policy,  490.— (See  **  Jet  of  God/^ 

PILOT.— (See  vols.  1.  &  2.  Index,  tit  •«  PUot.*") 

owners  of  ships  liable  for  loss,  if  no  pilot  on  board,  393. 

captors  liable  for  lost  by  not  taking  on  board  a  pilot,  354.  n.  2.. 

the  provisions  of  the  52  Geo.  3.  c.  39.»  relating  to  liabilities  of  owners  or 

masters  of  stiips,  374. 
insurers  not  liable  if  a  neglect  to  have  one,  484. 
how  far  insurers  liable  when  pilot  on  board,  50$. 

PILOTAGE.— (See  vol.  2.  Index,  tit.  «<  PUot.*') 
how  fiur  subject  of  general  average,  434. 

of  small  average,  440. 

PIRACY,— (See  "  Captun^  iUegaL**  SeevoL  1.  Inde»,  Di».  '^  Pira«f ;"  vol.  2.  Index» 
tit  "  Piracy.'*) 
what  is,  606. 
who  a  pirate,  606^ 
what  be  is  subject  to,  607* 
of  redrew  in  oaseaoi^  607« 
sale  of  property  taken  under,  in  miMtet  oveiii  il  ia  diieitedl^^  till  convictio% 

607. 
effect  of  sentence  of  cojeit  of  adttifal^,  $0S* 

PLAGUE*— (See  voL  2.  Index»  **  Quarcmtme.**) 

how  &r  fipeighl#r  fiable  for  n^^  loading  full  caigQ  by  Masoot  o(  154. 

PLEDGE.— (See  **  Pawn,'*) 

POLICIES  OF  SEA  INSURANCE.— (See  Indm  vol.  U  Ut.  ''  bituranc$.'*) 
definition,  and  what  a  policy  is,  445. 
utility  o(  446. 
who  may  be  parties  tOj  447. 

how  far  an  alieo  eneaiy  may,  447, 448. 
agent  of  aUen  enemy,  when  he  may  sue,  &9. 
a  neutral  may,  449» 
of  the  numher  of  the  partm  to^  449. 

partnerships,  except  London  and  Royal  Exchange  AisuHMoe,  cannot,  44Ai 

what  a  partnership  in  this  respectt  450. 

effect  of  policy  being  void,  on  ground  of  being  ealered  into  by  a  part* 

nership,  450. 
po^cy  not  void  as  to  inooeent  eisuved^  45  k 
md^ect  matter  of ,  451  to  461. 

1,  With  respeet  tQ  tb^  Ihii^  insured*  451. 
what  may  be  insured,  45  L 
insurance  on  smugg^  or  ptohibitod.  goods*  m4  451. 
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POLICIES  OF  SEA  INSURANCE.^con^itiua/.) 
subject  matter  of,r^{amtmued.) 

1  •  With  respect  to  the  thing  insured. — (continued.) 

but  property  bought  with  proceeds  of   illegal  cargo  is  insurable 
453. 

so  is  property  liable  to  seizure  for  act  already  done,  453. 

effect  of  illegal  insurance,  451. 

how  far  freight  and  passage-money  insurable,  45 1 . 

what  an  inception  of  risk  for  this  purpose,  451,  452*. 

commission,  prinleges,  &c.  in  African  trade  insurable,  452. 

wages,  how  far  insurable,  453. 

profits,  how  far  insurable,  453. 
2*  Interest  of  the  insured,  453. 

the  insurer  roust  have  some  interest  in  property  insured,  453. 

what  8  sufficient  interest,  453. 

how  far  trustees  may  insure,  454. 

commissioners  authorized  by  statute  to  take  care  of  Dutch  shipa, 
&c.  detained  in  British  ports,  may,  454. 

a  consignee  may  insure,  454. 

an  agent  for  prizes  may,  454. 

a  general  agent  may,  when,  454. 

cestuique  trust  may.  454. 

mortgagee  may,  when,  454. 

how  far  creditor  may,  454. 

how  far  indorser  of  bill  of  lading  may,  455. 

who  may  insure  freight,  455. 

who  may  insure  the  ship,  455. 

lender  upon  bottomry  and  respondentia  may  insure  sum  loit,  455. 

how  far  owner  may  insure  where  bottomry  bond  entered  into,  455. 

usage  in  India  trade  to  insure  respondentia  interest,  455. 
V  bow  far  captors  may  insure,  455. 

in  case  of  capture,  insured  may  endeavour  to  obtain  restitution,  455. 

how  far  alien  has  insurable  interest,  456. 

ufoger  policies  prohibited,  456. 

enactments  of  the  190. 3.  c.  37-,  456. 
^  this  act  does  not  extend  to  ius^urances  on  foreigner's  property,  457* 

what  is  a  wager  policy,  457* 
'^what  is  a  valued  policy,  458. 

how  far  subject  matter  may  be  re-assured^  458. 

in  gieneral  it  cannot,  458. 

when  re-assurances  allowed,  459. 

enactment  of  1 9  0. 2.  c.  37.  s.  4.,  459. 

to  what  this  act  extends,  459. 

how  far  subject  matter  may  be  douhUf  insured,  459. 

in  general  it  may,  459. 

how  far  assured  in  such  case  can  recover,  459. 
3.  M^at  risks  may  be  insured  against,  •  460. 

a  loss  to  arise  from  insured  s  neglect  cannot,  460. 

loss  from  barratry,  &c.,  may,  460. 

see  form  ana  construction  of  policy. 
form  and  construction  of,  461  to  506. 

slip  or  memorandum'  usually  entered  into  before  policy,   not  binding, 

461.  n.  1.503. 
instructions  for  effecting,  unless  inserted,  does  not  amount  to,  508. 
paper  wafered  on  does  not  amount  to,  508. 
but  sufficient  if  written  in  margin,  '508. 
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POLICIES  OF  SEA  mSUKANCE.— (continued.) 
form  and  cotistruction  of, — {continued,) 

construction  of,  in  general,  506.  109,  110. 

1.  The  name  of  insureds' and- descr^tion  of  his  interest,  461. 

enactment  of  28  6. '.3. .  c.  56.«  46 1  • 
.   .  construction  of  this  act,  4^1. 

what  description  of  agent  sufficient,  462. 

how  interest  should  be  described,  and  proof  of  it»-462. 

2.  The  voyage  .ineured,  462. 

how  described  in  general,  462.  465. 

in  outward  or  inward  voyage,  462. 

provisions  as  to  delays,  &c.  462. 

enactment  of  35G.'3.  c.63.  8.12.,  as  to  insun^nce  on  privateers 
.     .and  vessels  in  coasting  trade,  463. 

how  far  blanks .  invalidate  policy,  463. 

any  fraud  in  description,  &c.  of  policy,  void,  463. 

in  East  India  voyages  insurers  presumed  to  know  ship's  course,  463. 

of  the  place  of  departure,  463. 
.    :how  described,  463. 

of  the  place  of  destination,  466. 

bow  described,  466, 
.  a  false  description  renders  policy  void, .  466. 

.construction  of  description,  463.  ^  ■ 

construction  of  policy,  where  no  place  mentionedy  467- 

an  open  roadstead,  .how. far  a  place  of  destination  in  this  respect, 

as  to  course  of  vessel  and  duty  of  insured^  as  j»lating  to  voyage^  468. 

what  course  and  expeditioa  vessel  must  take  and  use,  468. 

the  regular  and  usual  course  must.be  taken,  468. 

construction  of  policies,  as  to  course  of  vessel, .  468. 

where  several  ports  of,  dischatge  mentioned,  468. 

a  deviation  from  usual  course  must- be  provided. for,  468. 

ship  must  sail  on  voyage  insured,  468. 

of  clauses  of  liberty  to  touch,  at  intermediate  ports,  469* 

what  order  of  succession  captain  must  take,  469* 

for  what  pnrpose  captain  may  touch  at  such  ports,  469. 

what  time  the  captain  may  stay,  470. 

of  clauses  of  Uberty  to  take  prizes,  &c.,  470. 
.construction  of  this  liberty  in  fishing  voyages,  470. 

to  see  prizes  into  port,  470. 

to  cruise,  470. 

under. letters  of -marque,  470. 

what  is  a  deviation  from  voyage  insured,'  47  !• 
.  what  will  Justify  it,  472. 

a  necesBary  departure  from, course  will,  472. 

what  a  case  of  such  necessity,  472. 

how  iiEir  vessel  may  seek  convoy,  472. 

duty  of  master  when  deviationi  justifiable,  472, 
.how  ship  should  pursue  voyage  after  deviation,  472.  . 

stipulation  to  sail  on  or  before  a  particular  day,  473. 

construction  ot,  ^73. 
'.  .what .will  excuse  the  sailing  on  the  day  appointed,  473. 

what  a  compliance  with  the  stipulation,  473. 
-.distinction  between .  a  .warranty  *'.to  sail," -.and .  a  warranty  **  to 
depart,*'  475. 

st^lation  to  sail  wUh  convoy ^  475.     (See  vol.  2.  *'  Convoy.'') 
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POLIGBS  OF  SKA  mSURANGK^OMitittiML) 

form  and  cmutrue^tm  of.— (ronltmiai.) 
2.  TftefMiyagetftnirad.-— (cmitfitreA) 

•onvoj  nust  be  regiiiw  one  tppointMi  bjr  gofei— wwl,.  475. 

what  a  convoj  for  tkia  piirpo8t»  475* 

it  must  be  from  place  of  midesfow  appointed  b j  gofemment,  47(^ 

what  a  sufficient  ooaqpBaiice  ni  this  respect,  47i« 

it  DMistbeeoiifoy  Ibf  die  voyaget  476u 

what  a  sufficient  compliance  in  diis  respect,  476* 

the  ship  insured  must  bare  sailsBg  instructioBS,  477« 

of  the  otptain's  dut]^  to  obtsia  them,  477» 

the  ship  must  depart  and  continne  wiUi  convoy  tSl  end  of  foyi^ 

477. 
what  will  excuse  a  strict  compUsnee  in  tbb  nspaet^  477« 
what  will  amount  to  snck  compliance,  477, 478. 
of  the  confoj  acts,  and  decisions  iheieon,  47^  to  480. 
8,  The  sn2»fcc<-nuKI<r  of  lAe  iasMnmcsk  480  to  467. 
how  described,  480. 

dollars,  coin,  sod  jewels,  how  &r  tnaoraUr  as  gends,  481* 
policj  on  **  ship^  or  shqw,*"  gsodw  481.  . 
bow  respondentia  to  be  described,  481  •  ' 

word  *'  nimitnre  **  eomprehenda  ship's  proiimon^  4ftl . 
goods  lashed  on  deeh,  and  cloadie  and  peovisions^  not  included  in 

pelie|^  on  goods  genaraUj,  461. 
bunpiknol  Slowed  en  dfeek  is,  481. 
How  hMMnmceoD  profits  descnMr  481. 
wlMit  Isao  9pm  fMay^  48K 
what  neotesdone,  48li. 
eflbet  of  each,  48*1* 
nNiffwily  as  io  iswBSi  ttiasw^  488. 
coastniesion  of  Shis  wsnnnSyf  488. 
what  a  breach  ef  itr482: 

wui»aa%  lAat  sAan  tkM  h&mallMng»ine€i$mr§i  he  for  Wffoge^  483. 
construction  of  tnis  wanrantji^  483.^ 
if  complied  with  when  ship  saib>  it  ia  sufficient,  488^ 
ship  must  ha?e  eompeinnt  captain,  and  onswv  483^ 
also  a  pilot,  whan  necessarj,^  4IM. 
also  neoessBiy  starai,  smUc^  nnd  Asouments,  te.,  488. 
what  a.complianoQ  in  shis  respect,  483. 
having  simmated  or  illegai  papers  on  board,  policy  void,  483. 
wammly  <ila<  iMIl  anae&re  shall  he  obiened  tkrmighmt  wMe  fyans- 

ac<io%  484 
of  the  master's  duties  and  liaURlieSiaB  ta  eoniiner  of  loading  caigo, 

&C.,  see  ^  Ckairterfar^/*  ^BU^i^  LMngi"^ 
of  the  Miipulotum  as  to  nsnlreJi^  484.. 
how  described^  484. 

what  is  neotral  proper^,  484.    (See  wil.  1.,  Indesv  **  Natiraliig.*^ 
insured'  muss  not  oocasion  a  favfeitare  of  neutrality,  or  insurance 

void,  48^4 
how  neutral  ship  must  be  naviffaSsd,  486^ 
with  what  docuflseat  she  should  be  provided^  48&  fiol.  !•  487. 
what  a  forfeiture  of  nenlralitnfv  486« 
ibsmer  liable  ftr  loss  ooossioned  by  bdligerisaS  states  against  the 

law  of  nations,  486.  * 

in  genend,  Sttpulation^ompiiaii  with  H  trae  irikan  made,  486. 
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POLICIES  OF  SEA  INSUJlANCS.«--(toirtjiiMili) 
farm  and  ctmstruc^Mi  of. — (cofiltfiu«L) 

3.  The  suhjed^mtMer  tfiht  tJuyMMtce.— <coitfin««L) 

how  ship  should  be  nftvigated,  &c.  when  not  expressly  warrented 

to  be  of  a  particular  country,  486. 
how  fiur  the  dedaions  of-foreq;n  prise  courts  evidence  to  falsify  con- 

tract  of  warranty,  487.  606. 

4.  Tke  name,  3rc.  of  the  ship  and  matUtt  486. 

a  nmdesei^on  will  be  fatal,  488. 

how  it  should  be  described,  488,  489. 

how.  ftr  mlstidEe  n»y  be  explttoed,  489. 

insuring  a  vessel  in  finriish  name,  no  vrarranty  she  isEnglbh,  489. 

place  where  ship  lies  should  be  accurately  described,  489. 

policy  on  ship  securely  moored  not  vacated  by  changing  moorings 

when,  489. 
how  &r  matter  may  be  changed,  489* 
S*  The  losses  and  risks  insured  ngtanstj  490  to  501  • 
how  described  in  general,  490. 
what  the  description  comprehends,  490. 
jury  must  decide  these  questions,  49  h 
of  the  construction  of  the  wonhi,  **  iost  or  not  lost,**  490. 
cf  losses  bi/perUsofthesea^  490. 
what  are  such,  490. 
less  by  funning  down  ship  is,  490. 
so  if  Tetsel  be  wrecked  by  banmtry,  490. 
so  if  goods  stolen  on  shore  after  wredc,  49^1. 
leiia  oooasioned  by  impressmg  seamen  is»  491. 
falling  on  side  in  dry  harbour  is,  491. 
but  not  so  if  ship  fall  down  on  beach,  491. 
less  br  worms  in  Africa  is  not,  491. 
what  loss  arising  from  captme  is,  491 . 
loss  by  another  vessel  firing  on  vessel  iniared  u  not,  491. 
insurers  not  liable  for  loss  occasioned  by  ordinary  nature  of  things, 

49L 
of  insurance  upon  live  stock  in  this  respect,  491. 
the  loss  must  arise  immediately  from  die  perils  of  sea,  492« 
what  a  pr^umptive  loss  by  perils  of  sea,  492. 
if  intelligence  not  received  within  reasonable  time,  the  presumption 

arises,  492. 
what  such  reasonable  tame,  492. 
hss  bf  capture^  493.    (See  vol.  1.,  Index,  *^  Gipftfre.") 
what  IS  one,  493. 

ship  need  not  be  condemned  or  carried  into  enemy^  port  or  fleet,  493. 
to  what  the  warranty  against  this  loss  extends,  4^ 
how  far  ransoming  ships  allowed,  493. 
of  rights,  &e.  of  the  owners  of  o^tured!  BritiA  ressels,  494. 
Uesiifjettbon^  495. 
i^wBs  isevie<,  490. 
loss  hf  arrests,  &c.,  495. 
wlMisone^  49S. 

meaning  of  words  **1angs,  princes*  and  peofde,**  495. 
construction  of  policy  on  ships  and  stores  ^  at  and  fbom  a  port^''  in 

•WBOB  lespeet,  495. 
for  what  arresto  and  embargoes,  &d  insoren  are  liabll^  495,  490. 
difierencebetweenthisiindalossby  captnrf^  496. 
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FOLICmS  OF  SEA  INSURANCE— (conitiiMed.) 
fwm  and  construction  q/l— (continued.) 

5.  the  losses  and  risks  insured  agcunst^ — {conti$iued.y 

loss  by  barratry,  497* 

what  it  is,  497. 

master  need  not  derive  beneGt  to  constitute,  498. 

ship  owner  must  use  ordinary  diligence  to  prevent*  498. 

who  can  commit  it,  498. 

it  must  be  done  with  a  fraudulent  intent  and  contrary  to  doty*  498^ 

499. 
loss  need  not  happen  in  act  of  committing  barratry,  500. 
observations  on  this  species  of  losss  500. 
loss  bt/Jire,  500. 
what  18  one,  500. 

ship  burnt  by  order  of  state  is  500. 
so  if  ship  be  set  on  fire  to  save  her  from  enemy,  50 1  / 
lots  from  fire  on  Bank  Saul  is,  501  • 
loss  arising  from  damaged  state  of  goods  is,  when,  501. 
loss  by  overheating  is  not,  501. 
by  other  losses  in  general,  501. 
what  a  loss  within,  501 . 

ship  sunk  by  another  ship  firing  on  her  by  mistake  is  within,  501. 
so  if  loss  occasioned  by  being  taken  in  tow  by  mistake,  501. 
throwing  goods  overboard  for  fear  of  capture  is,  501. 
so  if  ship  be  blown  on  her  side  in  graving  dock,  501. 

6.  other  usual  contracts,  501. 

of  the  clause  to  let  insured  endeavour  to  jope,  ^c,  propertM  tjuarerf, 
501.  *      •/-   /-    -y 

construction  of,  and  how  masters  and  mariners,  fee*  should  act,  502. 

what  insured  may  recover  under  this  clause,  502. 

oftlie  acknowledgment  of  receipt  of  premium^  502* 

this  not  conclusive  on  underwriters,  502. 

of  the  rate  of  the  premium,  503. 

smallness  of  premium  no  defence,  503. 

7.  The  subscription  and  date,  8sc.,  503. 

how  policy  subscribed,  503. 

how  dated,  503. 

within  what  time  policy  should  be  issued,  503. 

memorandum  of  insurance  of  no  effect,  503.  461.  n.  1. 

nor  is  instructions  for  effecting  policy,  508. 

nor  paper  wafered  on  to  policy,  508. 
of  the  stamp  to,  175.— (See  ''Stamp,*'  ''Alteration:') 
9.  The  usual  memorandum,  503. 

object  of  it,  503. 

of  the  construction  of,  504. 

what  amounts  to  a  loss  by  stranding,  504. 

of  the  underwriter's  liability  under  this  memorandum,  505. 

Royal  Exchange  and  London  Assurance  companies,  their  liabilities 
under,  504,  5. 
general  observations  on  nature,  effect,  and  constnuition  of,  505. 
contract  of  each  underwriter  is  separate,  505. 
of  the  consolidating  actions  against,  505. 
usual  policy  considered  as  an  ill-framed  instrument,  506. 
construction  of  policie3  in  general,  507. 
parol  allowed  to  captain,  when,  142.  n.  2. 
when  equity  will  decree  cancellation  of,  624. 
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of  warranties  in  the  poliof  in  generaU  507*  '   -' 

what  is  a  warranty,  507. — (See  "  Warranty ***) 

warranties  express  or  implied,  507.  ^ 

express  warranties  must  appear  in  policy,  507*  482. 

instructions  in  writing,  unless  inserted  in  policy,  not  a  warranty,  508. 

paper  wafered  to  policy  no  war  rant  y^  508. 

what  a  breach  of  warranty,  508. 
what  fraud  or  concealment  will  vitiate  a  poUcy,  508  to  51 1 . — (See  '*  Misrepre* 
sentation"  "  Concealment,*') 

what  facts  misrepresented  will  vitiate,  508. 

what  a  sufficient  misrepresentation  for  this  purpose,  509. 

if  misrepresentation  in  material  fact  it  does,  509. 

a  mere  statement  of  belief  not  sufficient  to  avoid,  509. 

a  fraud  committed  by  agent  sufficient  to  avoid,  509. 

what  should  be  considered  in  determining  the  question,  509. 

of  the  difference  between  a  misrepresentation  and  a  warranty,  509. 

what  facts  concealed  will  vitiate,  510.  - 

what  facts  should  be  communicated,  510. 
how  far  policy  vitiated  by  alteration,  181.  140.— (See  *•  Alteration,*' "  Stamp/} 
of  losses  and  abandonment,  511  to  528. 

losses  either  total  or  partial,  511.      ■ 

what  a  total  loss,  and  of  parties  rights  in  case  of  abandonment,  511. 

what  a  partial  lossy  511. 

when  abandonment  may  be  made  in  general,  511. 

insured  cannot  abandon,  unless  he  have  endeavoured  to  prevent  lost^ 
512. 

insured  cannot  abandon  upon  illegal  transaction,  512. 

when  illegality  implied,  512. 

insured  cannot  abandon  on  wagering  policy,  512. 

general  rights  of  insurer  after,  512. 

if  insurance  entire,  there  can  be  no  abandonment  of  part,  512. 

otherwise  if  same  person  insures  by  separate  policies,  512. 

or  if  in  same  policy  goods  be  separately  valued,  513. 

insured  never  absolutely  bound  to  abandon,  513. 

but  if  he  do,  abandonment  must  be  made  in  due  time,  513. 

insurers  bound  to  accept  proper  abandonment,  513. 

insurers  liable  if  they  prevent  abandonment,  513. 

what  amounts  to  such  prevention,^  513. 

insurers  not  bound  to  accept  abandonment  where  a  spes  recuperandi, 
513. 

insurers  rejecting  abandonment  must  do  so  indue  time,  513. 

what  a  sufficient  time,  513. 

what  acquiescence  in  abandonment  admits,  513. 

insurers  demanding  abandonment  of  more  than  insurance^  yet  liable, 
513. 

there  must  always  be  an  intention  to  abandon,  513* 

what  wUl  amount  to  a  total  loss  to  entitle  insured  to  reccfver  without  aban* 
donment,  514.  . 

where  an  actual  total  loss,  no  abandonment  necessary,  514. 

when  an  abandonment  unnecessarv,  514. 

where  insured  neglects  to  abandon  in  first  instance,  and  a  subsequent 
total  loss  arises,  515. 

how  far  prioi^  ineffectual  notice  of,  prejudices,  516. 

when  insured  may  abandon^  and  when  abandonment  necessary,  516  to  523. 

insured  must  endeavour  to  prevent  loss,  516. 
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oflotiet  a»d  oknidoiimeiil.— (coiiiifNied.) 

how  fiur  insured  may  abaadoo  in  skipwreck»  51€. 

liow  fiur  stranding  a  oonstnictifa  toliil  UM9  516. 

Ibere  must  be  at  wNne  period  a  total  loss,  517. 

a  partial  loss  not  suffideat*  517* 

decisions  on  this  point*  517* 

how  fiur  loss  of  Foyage  case  of  abaodoiiment*  518. 

how  fiur  abandonment  may  be  made  in  ease  of  ciqiture,  518. 

when  insurer  may  reject  abandonment  in  case  of,  520. 

the  eiect  of  a  refusal  to  aooept»  530. 

how  fiur  arrest  of  princes,  Ike.  a  cause  of  abandonment,  520. 

what  insured  may  recover  in  case  of»  520.  521. 

how  fiur  banatiyt  &c  a  cause  for  abandonment,  522. 

at  what  time  and  kaw  abaadmm^fU  UwuUhemade,  andmhat  a  Mi^fideni 

ahamiatmmU^  523  to  52^ 
notice  o^  abandonment  must  be  ^ven  within  reasonable  time,  523. 
what  a  reasonable  time,  523* 
question  of«  for  Jury,  524 
of  the  form  of  the  abandonment,  525» 
no  protest  of,  necessary  in  Eng^d,  525. 
insured,  on  request,  must  assign  o?er  hb  interest,  525. 
who  may  make  abandontoentt  525^ 
agent  may,  525. 

to  whom  notice  of  abandonment  may  be  made,  526. 
4fort  ^  abamdotmmt^  526. 
what  rights  the  insurer  succeeds  to,  526. 
where  insurance  is  for  less  than  value  of  tldog  insured,  526, 527. 
in  cases  of  respondentia,  527. 
what  fireight  insurer  entitled  t<^  527. 
if  compensation  made  to  owners  for  kss  sustained,  underwriters  entitled 

to  it»  528. 
how  fiur  insured  bound  by  necessary  abandonment,  acceded  to  by  insured, 

528. 
adjutimeni  of  lam^  528. 
how  loss  should  be  adjusted,  528. 

in  seneral^  insured  cannot  secover  more  than  an  indemnity,  528. 
unless  by  usage,  528. 
how  loss  estimated  on  goods,  528* 
where  a  Tslued  policy,  529. 
where  an  open  one,  529* 
diferenee  of  exchange  uot  r^[arded,  529. 
how  contribution  made  where  a  general  average,  529. 
how  estimated  on  freight,  530. 
in  case  of  partial  loss,  530. 
▼alue  of  goods  how  estimated,  529^530. 
where  goods  daaiii{^  530. 
whera  vahie  of  poiiojr  exoeeds  inaiued's  interestp  530. 
where  loss  of  entire  mdiridual  parcel  of  soods,  530. 
whereae?ei!nl  articles^  each  distmcdy  nlued,  530. 
effect  of  a^juitmentt  531. 

effsctofa^ustaentbeii^iadoffaedonpolicyy  531. 
when  insurer  absolutely  conduded  by  it,  531. 
when  premmm  m  recoverabk  back,  532  lo  536^*-(See  **  Jfoftcy  poii")  .^^^ 
premium  seooveraUe  back  where  insuianoe  foid  fiir  want  of  interest, 

532. 
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vihen  premium  is  recoverable  back.'^(continued») 

so  ifpolicv  entered  into  through  mistake,  misrepresentation,  fraud,  &c., 
533,  534. 

premium  not  recoverable  back  on  wager  policy,  533. 

so  if  policy  void  under  19  Geo.  2.  c.37.»  533. 

if  insured  ever  liable  to  pay  sum  insured,  there  can  be  no  return  of  pre- 
mium, 533. 

no  return  of  premium  in  valued  policy,  533. 

captors  shall  have  no  return,  533. 

insurance  illegal,  no  return,  533. 

when  return  must  be  made  where  risk  not  begun,  534. 

when  contract  that  pact  of  premium  to  be  returned  on  performance  of 
astipulation,  535. 

custom  in  Europe  to  allow  one  half  per  cent.,  536.  * 
tfie  remedy  for  breach  of  policy  ^  536. 

policy  broker  may  sue  when  name  on  policy,  210. 

action  must  be  brought  according  to  nature  of  instrument,  536. 

how  to  proceed  against  Royal  Exchange  and  London  Assurance,  536* 

when  a  double  insurance,  536* 

of  the  consolidation  rule,  536. 

when  equity- will  decree  cancellation  of,  624. 
of  iet-of  under,  675.— (See  «•  Set^:') 

in  cases  of  bankruptcy,  679. 
miscellaneous  points.  ^ 

admission  of  unstamped  policy  in  evidence,  6S6. 

PORT.— (See  Indexes,  vols.  1 .  and  2.,  tit,  •'  Port.'*) 

of  the  description  of,  in  policy  of  insurance,  4^3  to  470. 
what  a  compliance  with  stipulation  to  sail  from  or  to,  463.    . 
what  a  deviation,  471. 

PORT  DUTIES.— (See  Index,  vol.  2„  tit.  ••  Port  Duties.") 
how  far  subject  of  general  average,  434. 

PORTERAGE  ACT. 

in  bills  of  mortality,  370.  383. 

PORTERS.— (See  Indexes,  vols.  1.  and  2.,  tit.  ''  Porter.**) 
regulated  in  London,  37 1»  372. 
how  far  the  agents  of  a  carrier,  &c«,  380. 

POST. 

of  sending  money  by,  130. — (See  *'  Payment.'*) 

how  far  delivery  of  at  office  operates,  381. 

how  far  deputy  post-master  liable,  214.— (See  **  Deputy  Post^master**) 

POSTMASTER  AND  DEPUTY  POSTBiASTER.— (See  "  Post.'') 
not  liable  as  common  carriers,  370.  n.  8. 
but  deputy  liable  for  neglect  in  delivery  of  a  letter,  370. 

POWER  OF  ATTORNEY.~(See  •*  PHiiqpaZ  andJgefit;*  «•  Factor  and  Broker,** 
prindpal  head.) 

how  agents  should  be  authorized,  IM,  195. 

construction  of,  199,  200,  &c. 

how  determined,  223  to  224. 

death  of  owner  revokes  power  of  sale,  223*  ■.  4. 

VOL.  HI,  3  M 
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PREMIUM. 
what,  445. 

of  infiuraDcei  rate  of,  503. 

how  far  acknowledenient  of  receipt  of,  conclusive,  502. 
when  insurer  can  dispute  payment  of,  503. 
when  recoverable  l)ack,  451.  n.  4. 

« 

PRECEDENT  CONDITION.— (See  "  Condition.*') 

PRESENTMENT.  / 

of  bill  of  payment,  577. 

PRESUMPTION.— (See  Index,  vol.  1.,  tit.  "  Presumption.'^ 
of  payment,  134. 
of  loss  of  vessel,  492. 
of  correctness  of  stamp,  181. 

PRICE. 

a  fixed  one  when  essential  in  contract  of  sale,  103.— (See  *'  Saie.*') 

of  money,  how  calculated,  109. 

if  expressly  stipulated  in  contract,  calculated  as  it  was  when  contract  made, 

112. 
how  far  payment  or  tender  of,  vests  property  in  buyer,  129  to  139.,  &c, 
how  far  seller  a  right  to,  before  delivery  of  goods,   129  to  139. 
how  far  seller  a  right  to,  before  delivery  of  goods,   152. 
how  far  sound  price  implies  a  warranty,  303,  4. 

PRIMAGE,— (See  "  Freight,''  "  Bill  of  Lading.'') 
what  is,  431. 
amount  of,  431. 

sometimes  called  master*s  hat  money,  43 1 . 
law  of  freight  here  applicable. — (See  "  Freight.**) 
of  the  lien  for,  540. 

PRINCIPAL  AND  AGENT.  FACTORS  AND  BROKERS. 

general  rule  as  to  power  of  appointing  agent,  193. 
of  the  different  sorts  ofagencies^  193. 
who  is  a  factor,  193. 
a  broker,  193. 
a  foreign  factor,  1 93. 
a  home  factor,  193. 
what  a  del  credere  commisaiont  1^4. 
who  may  be  an  agent,  194. 

iniant,  kc.  may,  but  cannot  be  sued,  1 94. 
JujuD  an  agent  may  be  authorized,  194. 
V  ■  niay  be  by  parol  or  by  deed,  194. 
should  in  preference  be  in  writing,  194. 
and  sometimes  by  deed,  1 95. 

must  be  by  deed  if  authorized  to  execute  a  deed,  1 95. 
agent  of  corporation  must  in  some  cases  be  appointed  by  deed,  195. 
but  generally  he  need  not,  195. 
bank  of  England  need  not  appoint  by  deedi  195. 
in  many  cases  authority  implied,  196. 
Ikow  far  wife  husband's  agent,  41  to  48* 
of  the  nature  and  extent  of  an  agent's  authority,  Hnd  when  auih^riiy  ff priiic^ 
iff  presumed f  as  U  affects  third  persons^  198. 
authority  may  be  geoeral  or  sptoii^  1 98. 
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of  the  nature  and  extent  of  an  agent's  authority^  and  when  authority  of  jyrmcipal 
18 presumed,  as'it  affects  third  persohs, — [continued,)- 

who  a  general  agent,  1 98.  200. 

who  a  special  agent,  198.  200. 

difference  between  the  two,  198. 

in  construction  of  nature  and  extent  of  authority,  custom  of  merchants 
and  trade  considered,  201. 
extent  of  authority  where  it  is  general. 

general  agent  cannot  depart  from  usual  manner  of  eflfecting  what  he  ii 
employed  to  effect,  199.     See  also  2 1 5  to  223. 

factor  not  bound  to  disclose  name  of  principal,  202. 

factor  may  sometimes  sell  goods  upon  credit,   199. 

but  not  if  usage  to  the  contrary,  205. 

and  he  cannot  pledge,  204.  404. 

though  in  cases  of  his  lien  he  sometimes  may,  205. 

factor  employed  to  sell  cannot  barter,  218.  n.  8. 
,       stockbroker  cannot  sell  out  stock  upon  credit,  199. 

broker  must  disclose  name  of  principal,  202,  203. 

agent  cannot  lend  money,  222. 

of  the  authority  to  master  or  captain  of  ship^to  order  repairs,  necessaries, 
&c.,  203,  204. 

agent's  authority  presumed,  though  he  be  directed  not  to  act,  198. 

how  far  and  how  agent  may  insure,  461,  2. 

how  far  agent  may  give  a  lien,  547. 

how  far  agent  may  submit  to  arbitration,  641 . 
extent  of  authority  where  it  is  special. 

special  agent  must  pursue  express  directions  of  principal,  1 99  to  201 « 

agent  directed  to  get  bill  discounted  may  indorse  it,  1 99. 

directed  to  sell  a  horse,  may  warrant  it,  1 99. 

effect  of  signature  on  blank  stamped  paper,  200. 

construction  of  power  of  attorney  to  receive  monies,  200. 

factor  employed  to  pay  money  cannot  give  his  security,  204. 

nor  can  agent  with  ready  money  buy  goods  on  credit,  197. 
where  authority  prentmeW  from  former  course  of  dealing  and  other  facts,  so  as 
to  affect  principars  liability  to  third  persons,  196.  205. 

broker  may  sell  goods  usually  placed  in  hand  for  sale,  205. 

servant  allowed  frequently  to  purchase  goods  on  credit,  authority  pre- 
sumed, though  servant  purchases  on  credit  against  directions,   1 96. 

and  so  aujthority  to  pledge  or  borrow,  presumed  in  this  manner,  1 96. 

sometimes  authority  for  married  woman  to  trade,  &c.  pcesumed,  196. 

authority  for  sale  in  market  overt  presumed,  204.  • 

but  if  master  in  habit  of  paying  ready  money,  authority  for  servant  to  buy 
on  credit  net  presumed,  197. 

and  if  servant,  without  master's  knowledge,  injure  a  carriage,  master's 
authority  to  get  it  repaired  at  coach  maker's  who  he  usually  employed, 
not  presumed,  196,  7. 

authority  of  principal  for  agcnt*s  criminal  or  wilful  illegal  act,  not  pre- 
sumed, 206. 

but  it  is  for  wrongful  act,  when,  209,  210. 

where  principal  tlerives  a  benefit  from  agent's  act,  authority  presumed,  197.. 

so  subsequent  assent  operates  as  a  presumption  of  former  authority,  188. 

what  a  subsequent  assent,  188. 

recognizing  acta  of  sub-agent,  his  authority  presumed,  206. 

«o  a  generu  authority  presumed  to  continue  though  agency  has  ceased,  1 97. 

.unless  notice  of  determtnation  be  given,  107. 
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PRINCIPAL  AND  AGENT,  FACTORS  AND  BROKERS^(coii<wtterf.) 
eitent  of  authority  in  general. 

a^ent  cannot  delegate  his  authority  to  another,  206. 
but  sometimes  authority  presumed,  206. 
of  demands  by,  206. 

promises  to,  207. 

delivery  of  goods  to,  207.  128. 

payments  to,  207* 

tender  to,  208. 

release  of,  208. 

composition  of  debts  by,  693. 

representations,  8cc.  of,  207. 

torts  of,  209. 
of  the  rights  and  liabUUies  of  principal^  with  regard  to  third  penoni,   201  to 
210. 
all  acts  of  agent  within  scope  of  authority  enure  to  benefit  of,  and  bind 

principal,  201. 
what  acts  are  within  authority,  see  supra* 

thus  a  sale  by  factor  creates  contract  between  owner  and  buyer,  201. 
so  if  factor  acts  upon  del  credere  commission,  201. 
sometimes  principal  mav  adopt  or  reject  agent*s  acts,  201,  202. 
he  will  be  liable  upon  his  election,  202. 
of  the  rights  of  principal  where  factor  or  broker  does  not  disclose  his 

name,  201,  202,  203. 
of  set-off  in  this  respect,  202,  203.  674. 

in  general,  to  avoid  effect  of  this,  notice  should  be  given  when,  203. 
what  sufficient  notice,  203. 
sometimes  notice  presumed,  203. 
where  principal  resides  abroad,  whole  credit  subsists  between  contracting 

parties,  203* 
of  the  liability  of  owner  for  acts  of  captain,  203»  204. 
of  the  liability  of  government  for  public  boards  and  agents,  204. 
all  acts  of  agent  without  authority,  not  binding,  204. 
but  acts  work  no  change  of  principal's  property,  204,  205. 
and  on  an  unauthorized  transfer  of  property  he  may  recover  it  back, 

204,  5. 

goods  pledged  without  authority,  recoverable  back  without  anv  tender, 

205.  '     . 
otherwise  not,  205. 

how  far  indorsement,  &c.  of  bill  of  lading  by  agent  binding,  404,  5. 
of  demands  by  Hgentt  206.  139. 

effect  of,  206. 

how  agent  should  act  when  he  makes  one,  206. 

agent  should  be  actually  authorized  to  make  demand,  206. 

yet  how  far  he  may  stop  goods  in  transitu,  341,  344.  484. 
oipromiseSy  representations,  or  admissions  to,  207. 
oi  delivery  of  goods  to,  207.  128. 

eflfect  of,  207. 

who  an  agent  for  this  purpose,  207. 

how  far  a  delivery  to  divests  right  of  stoppage  in  transitu,  544,  545. 
543.  549. 
oi payments  to,  207.  132. 

how  debtor  should  act  in  case  of,  207. 

how  agent  should  act,  208. 

if  broker  allowed  to  deal  as  principal,  payment  to,  good,  133. 

if  money  paid  tO|  out  of  proper  time,  payment  at  risk  of  payer.  208. 
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PRINCIPAL  AND  AGENT,  FACTORS  AND  BROKERS,— (con<m«ed.) 

of  the  rights  and  liabilities  of  principal  with  regard  to  third  per  sons. -^{continued.) 
of  tenders  to,  206.  138. 
of  a  release,  discharge,  or  acquittance  by,  208. 

of  representations  by,  proposals,  Sfc,  declarations,  and  admission  of,  208, 
209. 
rqiresentation  or  offer  by  agent,  after  transaction  complete,  not 
binding,  208. 
of  notices  to,  209. 
of  the  principal's  liability  for  torts  of  agent,  209. 

in  genera],  liable  criminally  for  agent's  acts,  209. 

but  liable  for  neglect,  fraud,  deceit,  or  wrongful  act  in  course  of 

employment,  209. 
party  concurring  with  agent  in  wrongful  fu:t  cannot  sue  principal  for 

it,  210. 
how  far  principal  may  take  advantage  of  fraud  of  agent,  155. 
of  the  rights  and  liabilities  of  agents  with  regard  to  third  persons,  210  to  214. 
of  the  rights  of. 

in  general,  agent  cannot  sue,  210. 

agreement  to  pay  tolls  to  treasurer,  treasurer  cannot  ^ue,  210. 

captain  can  sue  on  implied  promise  to  pay  demurrage,  210. 

but  agent  having  beneficial  interest,  may  sue,  210. 

as  a  &ctor,  broker,  auctioneer,  policy  broker,  210. 

captain  may  sue  for  freight,  210.  > 

agent  exceeding  authority  may  sue,  210. 

and  in  cases  where  he  has  rendered  himself  liable  to  principal  for 

negligence,  &c.,  he  may  sue,  210. 
agent  in  possession  of  property,  and  not  a  mere  bailee,  may  sue  for 

injury  to,  210. 
factor  or  agent  having  lien,  may  enforce  payment  to  him,  211. 
but  debtor  must  have  notice  of  lien,  211. 
agent  under  del  credere  commission,  a  light  to  sue,  211. 
where  contract  under  seal  with  agent,  he  alone  can  sue,  211. 
so  if  credit  be  given  solely  to  agent,  211. 
how  far  agent  of  alien  enemy  may  sue,  447. 
how  far  agent  may  insure,  454. 
of  agent's  liens,  541. 
of  the  liabilities  of. 

agent  not  in  general  liable  to  be  sued  upon  his  contracts,  2il. 

but  where  principal  not  disclosed,  agent  may  be  sued,  211. 

as  an  auctioneer  not  disclosing  principal's  name,  211. 

where  no  responsible  principal  to  resort  to,  agent  liable,  211. 

as  commissioners  of  navigation  act,  engineer  may  be  sued,  211. 

where  agent  contracts  as  principal,  though  he  describe  himself  a» 

agent,  yet  suable,  211. 
as  promise  by  solicitor  to  assignees,  211,  212. 
master  of  ship  in  general  liable  for  necessaries,  &c.,  212. 
other  instance,  212. 
bow  far  agent  liable  for  freight,  423. 

agent  contracting  under  seal  in  general  can  alone  be  sued,  211. 
how  such  liability  to  be  avoided,  212.  n.  1. 
where  agent  exceeds  authority,  he  may  be  su)ed,  212. 
or  where  be  acts  under  authority  which  he  knows  principal  could 

not  give,  212. 
as  if  he  sell  property  after  notice  that  it  does  not  belong  to  principal, 
212. 
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PRINCIPAL  AND  AGENT,  FACTORS  AND  BROKERS.-^continued.) 

of  the  righU  and  liabiUties  of  agents  with  regard  to  tlurd  per$ons,^-^coiUaiuetLy 
of  the  liabilities  of. — {continued.) 

or  where  agent  authorized  and  empowered  to  do  act  for  third  party, 

he  is  suable  for  neglect,  212. 
as  if  money  be  paid  to  him  for  purposes  of  paying  oirer>  212. 
or  having  money  in  .hand  and  consenting  to  pay  it,  212. 
but  third  party  must  not  treat  as  if  he  did  not  consider  the  money 

as  payable  over,  213. 
money  paid  to  agent  may  be  recalled  if  payment  not  settled  between 

principal  and  agent,  213. 
and  agent  liable  it  he  does  not  repay,  213. 
what  a  settlement  of  accounts  in  this  respect,  213. 
but  money  paid  to  agent  and  settled  in  account  with  principal,  agent 

not  liable  for,  if  no  notice  given,  213. 
unless  agent*s  receipt  of  money  was  obviously  illegal,  213. 
or  his  Authority  wholly  void,  213. 
a  mere  collector,  trustee,  or  receiver,  not  liable  for  money  reodved, 

213.  n.3. 

in  all  these  cases  might  plead  same  defence  as  principal  might, 

213. 
agent  not  in  general  liable  for  neglect  or  nonfeazance^  214. 
coachman  losing  parcel  not  liable,  214. 
nor  is  agent  liable  for  deceit  or  false  warranty^  214. 
but  liable  for  tortious  acts  and  wilful  trespasses,  214. 
as  agent  of  bailee  may  be  sued  for  destruction  of  property,  214. 
if  master  no  power  to  act,  whoever  does  act  by  his  command  is  a 
^      trespasser,  214. 
agent  when  sued  for  neglect  or  nonfeazance,  must  prove  acmal 

agency,  214. 
deputy  postmaster  liable  for  loss  of  letter,  214. 
agent  not  liable  for  act  of  sub-agent,  214. 
of  the  liability  of  agents  of  government^  214. 
such  agents  not  in  general  liable  on  any  sort  of  contract,  214. 
unless  he  make  absolute  undertaking  to  be  personally  liable,  214. 
not  liable  though  money  come  into  his  hands  for  particular  purpose, 

214.  ^ 

of  the  rights  and  liabilities  of  principal  and  agent  inter  se,  214  to  223. 
duties  of  agent. 

if  party  rejects  agency,  he  should  do  so  immediately,  216. 

duty  of  agent  without  reward,  215. 

such  agent  paying  money  into  bankers  hands  liable  for  loss,  215. 

not  liable  for  mere  nonfeazance,  215. 

duty  of  agent  with  reward,  215. 

liable  for  breach  of  dutv,  215. 

notwithstanding  his  good  intentions,  215. 

he  must  follow  usual  course  of  transacting  business,  215*' 

not  liable  if  he  does  so,  215.  222. 

unless  by  so  doing'he  knowingly  works  an  iajury  to  principal,  216. 

where  usage  of  business  does  not  authorize  giving  credit,  agent 

cannot  give  it,  218. 
auctioneer  cannot  give,  2^8. 
but  in  general  agent  may  sell  upon  credit,  217. 
unless  he  has  idea  of  buyer's  insolvency,.  218. 
time  of  credit  must  be  reasonable,  and  security  also,  218. 
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PRINCIPAL  AND  AGENT,  FACTORS  AND  BROKERI^.— (c(m*i«««d.) 
of  the  rights  and  liabilities  of  principal  and  agent  inter  se. — (continued.)   "' 
duties  of  agent. — (contifiuedS) 

credit  must  not  be  gJTeii  against  express  directions*  '218. 

usage  of  trade  not  to  c«ntroul  express  direction,  218. 

agent  bound  to  sell  for  best  price^  218. 

where  price  fixed  he  cannot  undersell,  218. 

express  directions  must  6e  followed,  218.  222. 

selling  goods  at  or  sending  to  a  different  place 'from  that  directed,  is 

a  breach  of  duty,  215.  218. 
under  a  necessity  sometimes  agent  may  deviate  from  express  orders, 

218. 
as  if  goods  be  of  perishable  nature,  218. 
or  if  orders  be  iUe^  or  tend  to  injure  third  persons,  216. 
agent  never  bound  to  act  illegally,  216. 
how  far  agents  authorized  to  make  advances  and  payments,  222» 

223. 
and  liability  of  principal  to  pay  them  over,  222. 
agent  cannot  lend  money,  222. 
agents  cannot  act  as  adverse  party  to  principal,  216. 
attorney  cannot  change  and  act  for  adverse  party,  2 1 6. 
agent  cannot  dispute  the  right  of  principal,  216., 
agent  employed  to  sell  cannot  become  buyer,  217. 
nor  if  employed  to  purchase  be  the  seller,  217.  ^ 

unless  in  some  cases,  217. 
as  if  principal  assent,  217. 
how  breach  of  duty  overlooked  by  principal  so  as  to  preclude  his 

suing,  219. 
and  how  far  principal  chargeable  to  agent  by  overlooking  his  acts, 

223. 
how  &r  equity  will  compel  principal  to  take  to  unauthorized  act  of 

agent,  219. 
agent  should  acquaint  principal  of  all  material  steps,  219.     . 
he  should  be  always  ready  in  his  accounts,  219.  220. 
how  principal  should  proceed  to  compel  account,  219,  n.  4. 
joint  agents  liabilty  in  this  respect,  219. 
stakeholder  should  keep  deposit  till  conditions  fulfilled,  219. 
of  his  liabilities  in  general,  219.  n.  6.  224.  n.  4. 
agent  not  bound  to  pay  over  till  he  receives  proceeds,  220. 
nor  is  he  so  till  transaction  be  closed,  220. 
but  when  he  has  proceeds  he  must  take  care  of  them  at  principal's 

disposal,  220. 
agent  always  bound  to  deliver  up  principal's  property,  220. 
when  agent  presumed  to  have  received  proceeds,  220. 
in  some  cases  by  contract  agent  liable  before  receipt  of  money,  220. 
as  agent  under  del  credere  commission,  220. 
as  to  right  of  principal  ill  bankruptcy  in  this  respect,  220.  n.  2. 
so  in  case  of  agent's  death,  220.  n.  2. 
all  the  benefit  agent  derives  beyond  his  right  to  remuneration  goes 

to  principal,  221. 
even  though  it  be  derived  by  agent's  departure  from  authority,  221. 

216. 
estate  of  agent  deceased  how  far  liable,  22 1 .  220.  n.  2. 
rights  of  aaent. 

they  have  in  ireneral  a  lien  on  all  property  in  hand,  221.<— (See 

*^Lien.*l) 
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PRINCIPAL  AND  AGENT,  FACTORS  AND  BROKERS.— (conttUMed) 
of  the  rights  and  liabUUies  of  principal  and  agent  inter  se. — (continuedJ) 
rights  of  a^ent. — (continued.) 

their  hen  in  general,  54 1 . — (Sec  **  Lien.**) 
ftbo  a  right  to  commission,  221. 

nmount  of  commission  depends  on  contract  or  usage,  22] ,  222. 
of  the  amount  of  broker's  or  solicitor's  commission,  222.  n.  1. 

of  nary  agents,  222. 
of  crown  agent,  222. 
entitled  besides  to  reimbursement  for  advances  and  payments  in 

course  of  businessi  222. 
what  payments  authorized,  2224 

entitled  to  compound  interest  on  authorized  payments,  dil. 
how  right  to  commission  forfeited^  322.  n.  1. 
by  misconduct,  222.  n. ). 

by  engagement  in  illegal  or  fraudulent  action,  222. 
by  becoming  executor  to  employer,  222. 
agent  indictable  for  taking  too  large  brokerage  on  negotiating  annuity. 

222. 
agent  paying  money  in  illegal  transaction  cannot  recover  it  bacl^ 

96. 
of  the  stamp  on  indemnity  b^  principal,  170. 
rights  of  lien  in  case  of  principal's  bankruptcy,  331. 
rights  of  set-off  in  case  of.— (See  '*  Set'off/*) 
how  the  authority  of  an  agent  may  be  determined^  223,  224. 

by  completion  of  object  which  agent  employed  to  perform,  223. 
by  death  of  principal,  223. 

sometimes,  as  to  third  persons,  does  not  determine,  223. 
by  bankruptcy,  223. 
'  but  a^ent  may  still  perform  a  formal  act,  223. 

as  a  signature  to  a  deed,  223. 
bankruptcy  does  not  take  away  personal  rights,  223. 
by  a  countermand  of  authority  by  prmcipal,  223. 

soraetiuies  authority   not  determinable  without    agent's    consent, 

224. 
authority  of  broker  determinable  before  contract  of  sale  under  statute 

of  frauds  complete,  224. 
although  verbal  agreement  entered  into,  224. 
in  general,  may  be  countermanded  before  transaction,  but  not  after- 
wards, 224. 
where  two  dissolve  partnership,  and  appoint  agent  to  receive  debts, 
yet  authority  countermandable,  ana  party  may  receive  them  him- 
self, 224.  ^ 
of  the  necessity  of  givbg  notice  of  determination  of  authority,  224. 
how  notice  should  be  given,  197.  n.  4. 
miscellaneous  points, 

what  agents  subject  to  bankrupt  laws,  724. 

PRINCIPAL  AND  SURETY.— (See  «  Guarantee,**  "  Statute  of  Frauds.'*) 

PRINTER.— (See  «*  Author,**  vol.  2.  Index,  "  Printing,'*  «•  Literary  PropeHv.") 
his  lien,  539.  544. 
cannot  recover  for  printing  unless  name  affixed  according  to  39  Geo.  3. 

c.  79.  s.  27.,  83. 
cannot  recover  for  printing  any  part  of  work  till  whole  finished,  130* 
liable  for  ngenf  s  acts,  242. 
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PRIVATEERS. 

of  insurances  on,  463. 

owners  of,  in  case  of  capture,  bow  to  act,  612. 

PRIVILEGE  FROM  ARREST. 

attornies  are  privileged  though  they  accept  bill,  563. 
ambassadors  and  their  servants  are,  606. 

PRIVILEGE.— (See  «  B-eight:') 
what  it  is,  43 1 . 

if  existence  of  questioned,  how  decided^  431. 
law  relating  to  freight  here  applie8.*-r(See  **  Freight.*') 
may  be  insured,  452. 

PRIZE.— fSee  "  Capture,*'  vol.  1 .,  Index>  tit.  <*  Prize:*) 
of  the  court  off  610. 

the  proceedings  therein,  and  its  jurisdiction,  610  to  613. 
questions  of  prize  considered,  611. 
how  captors  should  act  on  captiire,  612.  354.  n.  2. 
claim  of  captured  property,  6 1 3; 
evidence  relating  to  captured  property^  613. 
damages  for  wrongful  capture  or  detention,  614. 
mode  of  assessing^  damages,  617. 
costs  in,  617. 
of  the  stamp  of  agreements  relating  to,  177. 

PROCESS— (See  "  Arrest^**  "  Execution:*) 

PROCHEIN  AMY. 

in&nt  partner  may  sue  by,  265.  n.  9. 

PRODUCTION  OF  DEED. 

promise  by  assignee  of  lease  in  consideration  of,  binding,  69. 

PROFERT. 

should  be  pleaded,  when,  9. 

PROFIT.— (See  vol.  1.,  Index,  tit.  «*  Profit:*) 
of  cargo,  when  insurable,  453. 
how  described  in  insurance,  481. 

PROMISE.- (See  '*  Ckmtract:*) 
definition  of,  3. 

PROMISSORY  NOTE.— (See  « JBttts  (^Exchange:*) 
what,  587. 

of  the  parties  to,  587.  ' 

by  in&nt,  not  binding,  16. 
by  feme  covert,  when  binding  on,  38. 

of  the  statute  of  Ann.  placing  them  on  footing  of  inland  bills*  588* 
form  of,  588. 

promise  «  never  to  pay,''  yet  binding,  107. 
law  of  bills  of  exchange  applicable  to,  5&!^.— (^ee  "  BUli  of  Exelumge:*) 

PROPOSAL.— (See  '«  Letter,'*  *•  Particulmrg  of  Sale.'*) 

how  far  it  creates  contract,  if  acceded  to,  76., 273,  274.  277.  279- 
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PROPOSAL.— ( Goniwtttaf.) 

contract  referring  to,  they  are  made  part  of»  112. 

of  the  proposals  and  advertisements  in  the  carrying  trade,  403. 

of  stamp  to,  167. 

PROSPBCTUS^See  "  ProposaU\) 

PROSTTTDllON. 

money  lent  for,  not  recoverable  back,  7S. 
if  house  let  for,  no  action  for  rent,  78. 

PROTEST. 

of  abandonment  not  necessary  in  England,  525. 
not  necessary  to  recover  interest  in  inland  bill,  584. 
of  acceptances  supra  protest,  577. 

PUBLIC 

contract  injurious  to,  void,  79. 

PUBLICANS.— (See  "  Innkeeper:*) 

how  far  subject  to  bankrupt  laws,  728. 

PURCHASE  AND  PURCHASER^(See  «1  SaU:') 

PUTTS  AND  REFUSALS. 

contracts  in  nature  of,  against  stockjobbing  act,  void,  92. 

QUANTUM  MERUIT. 

when  contractor  liable  on,  where  failure  of  consideration,  152. 

QUARANTINE.— (See  Indexes,  vols.  1.  and  2.,  tit.  **  Quarantine^') 
duty  of  freighters  when  ship  is  performing,  in  port  of  London,  399. 
of  demurrage  in  case  of,  428. 
what  remedy  for  injury  sustained  during,  to  captured  ship  or  goods,  615. 

QUEEN  CONSORT, 
may  contract,  35. 

QUIET  ENJOYMENT, 
action  for,  212. 

RANSOM.— (See  Index,  vol.  1.,  tit.  «  Ransom.*') 
of  9«hip,  not  allowed,  when,  493.  653. 
power  of  arbitrator  to  enquire  whether  it  were  legal,  653. 

READINESS.— (See  '«  Tender.**) 

to  perform  contract,  when  sufficient,  1 18,  119.  136. 
after  the  day,  party  still  liable  in  damages,  139. 

REASONABLENESS. 

of  time  to  rescind  contract,  what,  153.  145. 

to  give  notice  of  dishonour  of  biib,  582. 

to  jB;ive  notice  of  abandonment,  523  to  526. 
of  satisfaction,  what,  147*       > 
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REASSURANCB.— (See  '« Insurance.'') 

how  far  subject  matter  may  be  re  assured,  458. 

in  general  it  cannot,  458. 

wheu  re-assurances  allowed,  459. 

enactment  of  19  G.  2.  c.37.  s.4.,  459. 

to  what  this  act  extends,  459. 

of  double  insurance,  459. — (See  **  Double  Insurance**) 

RECEIPT.— (See  "  Release,"  •«  Mmission:') 

by  one  partner  discharges  the  rest,  when,  238. 

is  full  evidence  of  taking  bill  as  complete  •  payment,  132. 

eTidence  of  payment  up  to  that  time,  134. 

eiipecially  if  in  full  of  all  demands,  1 34. 

of  stamp  to,  168.  176. 

RECEIVER. 

not  liable  to  third  person  for  money  had  and  received,  when,  213.  n.  3. 
when  equity  will  appoint,  in  dissolution  of  partnership,  246.  250. 

RECITALS. 

when  they  restrain  general  words,  112. 

RECOGNIZANCE.— (See  **  Statute  Merchant;'  *'  Statute  Stapled'  •'  Warrant  of 
Attorney.*') 
what,  598.  7. 

before  whom  entered  into,  598. 
by  custom  of  Liondon,  who  may  take,  598. 
given  by  infant,  when  binding,  14. 
by  non  compos  mentis  valid,  53. 

but  relieved  in  equity  sometimes,  53. 

RECORD.— (See  "  Contract;'  "  Warrant  of  Attorney;*  "  Reeognitamie;'  *•  Sta- 
tute  Staple;'  "  Statute  Merchant.'*) 
definition  and  qualities  of,  7* 

distinguished  from  simple  and  other  specialty  contracts,  10. 
cannot  be  impeached  on  ground  of  defect  or  illegality  of  considera- 
tion, 10. 
third  persons  defrauded  by  colljasive  judgment  may  be  relieved,  10. 
judgment  on  warrant  of  attorney,  improperly  obtiuned,  may  be  set  aside,  1(K 
if  contract  of,  disputed,  must  be  tried  by  record,  10. 
binds  the  land,  when,  1 1 . 
preferred  in  payment  to  all  other  debts,  1 1 . 
merges  all.  other  contracts,  11. 

unless  given  as  collateral  .security,  11. 
of  the  capadJty  to  enter  into. 

contracts  of  record  in  general  binding  on  infants,  1 2* 
unless  reversed  bj  audita  querela,  12* 
when  this  lies,*  12,  13. 
contracts  of,  in  general  binding  on  persons  non  compos  mentis,  53. 

but  relief  in  equity,  53. 
contracts  of,  obtained  by  duress,  valid,  57. 

but  may  be  reversed  by  aud&ta  querela,  57* 
of  the  consideration  of.  * 

judgment  on  warrant  of  attorney,  tainted  with  usury^  set  aside,  88. 

without  compelling  defendant  to  repay  principal  and  interest,  88. 
iudgments  tainted  with  gaming  transaction,  void,  95* 
of  what  will  exciMe  performance. 

fraud  wil^  155.  j 

r 
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REGISTRY  OF  SHIP.^^iUi  regard  to  shipB,  ue  Index,  vol.  1^  tit.  <«  Regkier.*) 
object  of  registry  acts,  294,  302. 
what  ships  must  be  r^stered,  294,  5. 
how  parties  should  act  in  sale,  295.  n.3. 
on  what  certificate  indorsement  should  be  mtde,  296* 
when  ships  may  be  registered  de  novo,  295.  n.  3. 
requisites  in  transfer  of  ship  whiUt  in  her  port^  296,  297* 
form  of  indorsement  under,  297.  n.  1. 
what  is  port  to  which  ship  belongs,  /296.  n.  8. 
cases  and  decisions  under  26  G.  3.  o.  60.>  297  to  299. 
requisites  on  transfer  of  ship  w/Uie  at  tea^  297.  299. 
how  indorsement  to  be  made,  297.  299. 
object  of  34  G.  3.  c  68.,  300. 
cases  and  decisions  on  it,  300. 

requisites  where  owners  retide  in  country  not  in  kin^s  domimon,  300. 
under  liU  these  provisions  ships  in  Ireland  subject,  295.  n.  4. 
they  do  not  extend  to  sale  of  ship  from  original  builder,  295. 
nor  to  assignments  by  operation  of  law,  30'2. 
nor  to  ships  in  inland  navigation,  295. 
sale  may  b^  of  any  part  of  vendor's  interest,  296. 
registry  need  not  state  owner  s  different  proportions  and  interest^  302. 
sue  void,  though  made  only  as  a  security  for  prior  debt,  302. 
and  though  vendee  had  granted  bill  of  sale,  and  bad  possession  of  ship,  302. 
within  what  time  requisites  should  be  performed,  where  no  time  specified  in 

acts  for  performance,  301. 
a  clerical  mistake  does  not  vitiate  sale,  296. 
nor  will  neglect  of  public  officers,  301. 

of  the  redress  to  be  obtained  in  equity  where  a  defect,  295.  n.  5. 
owner,  though  not  registered,  may  sometimes  sue,  302.  n.  5. 
registry  acts  do  not  repeal  effect  of  21Jac.  1.  c.  19.  s.  11.,  294.  n.8. 
register  bow  hr  proof  of  ownership,  462. — (See  Statute  4  G^o.4.) 
contracts  in  fraud  of  registry  acts  void,  80. 
contract  for  sale  of  registry  void^  80. 
effect  of  allowing  vendea  to  register  ship  in  his  name,  272. 

RELEASE. 

how  contract  may  be  released* 
1.  By  mutual  agreement. 

may  be  so  by,  in  whole  or  in  part,  144. 

but  not  so  as  to  affect  third  persons  rights,  144. 

assent  of  all  parties  necessary  to  do  it,  144. 

unless  by  original  contract  one  can  do  so,  144. 
as  in  case  of  sale  and  return,  144. 

how  far  agent  may  release,  208. 
fomif  nature  J  and  effect  of,  before  breach  o/*  original  obligation. 

simple  contract  may  be  reteased  by  instrument  of  equal  description,  148. 

specialty  cannot  unless  by  specialty,  148,  9. 

effect  of  taking  specialty  in  discbarge  of  simple  contract,  148. 

specialty  merges  simple  contract,  148. 

unless  specialty  void,  1 48. 

or  be  given  as  a  collateral  security,.  148. 

what  words  amount  to  a,  150.  690.  237.  n.2. 

agent  may  release,  208. 

release  of  part  not  always  discharge  of  remainder,  14d« 

release  by  one  obligee  release  by  all,  when,  149.  238. 

unless  release  procured  by  fraud,  238.  n.  10. 

so  is  a  release  to  one  of  several  obligors,  149.  237* 
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RELEASE.— (con^ued.) 

1.  By  mutual  agreement. -^(continued,) 

fartUy  nature,  and  effect  of,  before  breach  of  original  obligation. — {continued,) 

but  this  does  not  extend  to  dormant  partners,  237. 

whether  obligation  be  joint,  or  joint  and  seireral,  149.  237. 

covenant  not  to  sue  one  obligor  does  not  relieve  co-*obligor,  8  T.  R.  1 68. 

if  contract  once  released,  always  so^  149. 

but  not  so  in  all  cases,  694. 
form  and  nature  of  after  breach  of  original  obligation. 

simple  contract  not  extinguished  by  simple  contract,  148. 

how  far  taking  bill  in  payment  operates,  131. 

simple  contract  extinguishable  by  specialty,  148. 

how  far  simple  contract  merged  by  specialty,  148. 

or  by  accord  and  satisfiiction,  146. 

specialty  may  be  released  by  specialty,  146. 

•or  by  accord  and  satisfaction,  without  deed,  where  no  certain  duty  accrues 
by,  146. 

in  both  cases  of  simpleand  specialty  contracts  there  must  be  satisfaction,  1 47. 

performance  in  part  satisfaction  not  enough,  147. 

satisfaction  must  be  reasonable^  147. 

acceptance  of  lesser  sum  no  satisfaction,  147. 

bond  without  bettering  condition  of  obligee  no  satisfaction,  147. 

in  case  of  composition  deeds,  what  satisfaction,  147.  690. 

satisfaction  must  be  made  to  whole  of  original  demand,  147. 

satisfaction  by  one  partner  is  so  by  both,  1 48. 

release  by  one  partner  is  so  by  both,  when,  238. 

unless  there  be  fraud,  238.  n.  10. 

what  words  amount  to,  150.  237.  n.  2.  690. 

agent  may  release,  288.    . 

partner  may,  148.  238. 

effect  of  release,  149.  148.  694.  237. 

if  contract  once  released >al ways  so,  149. 

but  not  in  all  caseSt  694. 

2.  By  wrongful  act  of  other  contractor. 

may  be  so  by,  144. 

as  where  party  prevents  performance,  144. 

3.  "Ry  failure  of  conAderation  and  nonperformance  by  the  other  party,  151. 

may  be  so  by,  144,  145. 

as  if  party  wholly  neglects  to  perform  condition  precedent,  151. 

or  if  he  partially  neglects,  151. 

as  where  part  only  of  entire  thing  sold  delivered,  151. 

or  building  a  house  so  badly  that  it  would  fall,  151. 

or  in  goods  not  answering  sample,  145. 

but  in  these  cases  party  must  release  contract  in  reasonable  time,   145. 

instances,  145. 
how  party  should  act,  153. 
in  order  to  rescind  contract,  each  party  must  be  placed  in  statu  quo,  153. 

152. 
and  rescinder  must  not  have  acquiesced  in  non-performance,  152. 

instances,  152. 
under  circumstances,  party  deriving  benefit  may  yet  rescind,  146. 
and  such  party  may  in  general  render  himself  liable  on  quantum  meruit, 

153. 
how  he  should  act  in  such  cases,  153. 
in  some  cases  of  partial  Mure  of  consideratioD,  equity  will  give  party  full 

benefit  of  contract^  154. 
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RELBASE.-^con^iiittcJ. ) 

4.  By  act  stipulated  to  be  done  ber<Mamg  impractieable*  154.  150,  101. 

where  the  law  creates  a  duty,  impracticability  of  perforauuioe  releases  it, 

154. 
but  not  where  party  himself  creates  it»  154.  100. 
for  party  must  provide  asainst  contiogeocies*  1 54. 
party  breaking  contract  liable  in  damages,  154* 
instances,  154. 

5.  By  incapacity  of  contracting  party,  11  to  63. 

or  by  cooiracting  party  having  been  imposed  on,  or  having  oonlracted 
under  a  miitake^  160.  161.— See  "  Non  compos  Mentis^**  &c. 

6.  By  insuffidencff  of  consideration  or  stipulation^  65  to  77» 
7*  By  illegality  o(  consideration  or  stipulation^  78  to  99.  151. 

effect  of  part  illegal  ounstderation  or  stipulation,  86.  102,  103.  151. 
8.  By  operation  of  law, 

as  where  obligation  and  right  unite,  149. 

by  two  femes  obligees,  and  one  taking  husband,  1 49. 

or  by  feme  obligee  marrying  one  of  two'  debtors,  149. 

or  by  obligee  in  Joint  and  several  bond  making  an  obligor  executor,  149. 

so  if  obligor  be  made  executor  with  others,  149. 

so  if  obligee  be,  made  etecutor  bv  obligor,  and  he  administers,  149. 

but  not  if  obligee  do  not  administer,  149. 

guarantee  discharged  by  guaronteer  becoming  partner,  149. 

marriage  of  obligor  no  release  if  bond  not  payable  tiU  after  his  death,  150. 

marriage  with  feme  executrix  only  a  suspension,  140. 

RELIGION. 

contract  in  violation  of,  void,  78. 

REMEDY.— (See  "  jlction*') 

RENDEZVOUS. 

of  stipulations  to  sail  by  convoy  from  place  of,  476. 

RENT-CHARGE.— (See  ''  Landlord  and  Tenant.") 
accruing  during  coverture  belongs  to  husband,  34. 
if  hot  reduced  into  possession,  survives,  34* 
if  reduced,  does  not  survive  to  wife,  34. 

REPAIRS  OF  SHIP. 

how  far  subject  of  general  average,  434. 

how  far  master  may  devinte  for  ship  to  undergo,  472. 

when  owners  liable  for,  203. 

REPRESENTATIONS.— (See'  "  Misrepresentation^   "  Principal  and  Agent; 
"  Husband  and  Hye:') 

REPRISAL.— (See  '«  Letters  of  Marque^'  &c.) 

REQUEST. 

when  necessary  to  entitle  plaintiflf  to  sue,  1 1 9. 

contract  to  deliver  generally  or  on  request,  it  is  necessarv,  1 19. 

request  by  agent  sufficient,  119,  120.  206. 

how  such  request  should  be  made,  206. 

subsequent  request  and  refusal  how  hr  aroids  defence  of  tender,  139. 
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REQUEST.— (conitfitt^ ) 

how  far  demand  of  right  of  stoppage  in  transitu  sutfident,  343. 

executed  constderatioQ  must  be  done  by,  in  order  to  found  sufficient  contract, 

71.^ 
sometimes  requCHt  presumed,  71. 

RESPONDENTIA,— (See  "  Bottomry,"*  Index,  vol.  1.,  lit.  ''  Respondentia.*') 
RESTRAINT  OF  PRINCES.— (See  «•  Emhargor) 

REVENUE. 

wager  upon  amount,  &c.  of,  void,  82. 

RISK. — (See  "  PoUcy  of  Insurance;*  "  Uiury,*"  "  Contingency.'') 

ROADSTEAD.— (See  Index,  vol.  2.,  tit.  "  Road.") 
bow  for  a  port,  467,  468. 

ROBBERY. 

how  far  bailees  in  general  liable  for. — (See  "  Bculment.**) 
hirer  of  property  not  liable  for,  363. — (See  "  Hire.*') 
iookeepers  liable  for,  366. — (See  '*  Innkeeper.**) 
warehousemen  and  wharfingers  not  liable  for,  368. — ^(See  fieads  of.) 
carriers  liable  for,  370.— (See  "  Carrier.'*)  , 

how  far  ship-ownerr,  &c.  liable  for,  376.  401.  n.  2. — (See  '*  Masters,  8[c.  of 
'  Skips.*') 

ROYAL  EXCHANGE  ASSURANCE.— (See  ««  London  Assurance:*) 

SAFE  CONDUCT,  Letters  of— (See  «  Passport;*  Index,  vol.  1.  •«  Passport.") 
king  may  grant,  to  alien  enemy,  59. 
remedies  lor  violation  of,  605. 

SAILOR— (See  "  Seamen.*') 


SALE   AND  PURCHASE.— (See  «•  Contracts,**  **  Manufacture,^  *'  Payment,** 
"  Warranty;*  "  StatuU  of  Frauds,**  Index,  vol.  2.,  tit.  "  Sale;* "  HHarket  Overt*') 
what  is  a  contract  of,  272.  2.  to  5. 
certainty  in,  requisite,  103.  113. 

in  general  founded  on  executory  or  concurrent  consideration,  74.  76* 
of  the  form  of  the  contract  of,  274.  5  to  11. 

as  r^ards  the  statute  of  frauds,  283^ — (See  *'  Statute  of  Frauds.*') 

the  registry  of  ships,  294— (See  <*  R^istry;*) 
no  particular  form  necessary  to  create,  103. 
a  letter  ascertaining  terms  of  coontract,  if  assented  to  by  other  party, 

sufficient,.  277. 
so  if  letter  refer  to  another  document,  277. 
or  refer  to  something  in  itself  certain,  277* 
a  proposal  for  contract,  or  a  conditional  contract,  sufficient,  if  acceded  to 

by  other  party,  279.  273, 274. 
signature  when  necessary  and  how  made,  279,  280. 
sale  by  auction  not  complete  till  hammer  down,  144. 
of  the  stamp  to,  for  sale  of  goods,  1 70. 

what  amounts  to  such  agreement,  170. 
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SALE  AND  PURCHASE.— (contimitti,) 

of  the  parties  to  the  contract  of. 

with  regard  to  the  capacity  o^  1 1  to  63. — (See  *^  InfantJ^  **  HusboMd  and 

Wife,"   "  Idiot,"  *'  Lunatic/'  •*  Drunkennesi,*'  "  No7i  compot  Mentis^" 

**  Weakness  of  Understanding,"  «  Duress,'*  "  JUen,**   "  Bankrupt," 

•'  Outlawry,*'  "  Jttainder.") 

of  sales  by»  and  of  the  duties  of  agents  in  sales,  196  to  224. 

how  far  agent  can  be  buyer  and  seller,  216,  217*  ;   see  31  Geo.  2.  c.4* 

in  this  respect,  217.  note, 
of  sales  by  partners,  263.  268. 
of  sales  by  bailees,  358.  360,361. 
of  the  consideration  of,  63  to  99. 

with  r^rd  to  the  necessity  of,  63  to  65. 

to  the  sufficiency  of,  65  to  78.-^See  '*  Price.") 
to  the  subject-matter  of,  65  to  70. 
to  the  time  of,  70  to  78. 

to  the  legality  of,  78  to  »9.— (See  "  Illegal  Contract,*'  "  Stock- 
jobbing;* "  Usury,"  "  Office,"  "  Smuggling,"  "  Trader  "  Fraud," 
"  Simony;*  '*  Maintenance;"  *'  Insolvency,"  «  Bankrupt." 
effect  of  imperfect  consideration^  86.  102. 
of  the  subject-matter  of,  99.' 

of  goodwill  of  business,  good,  82. 
certainty  in,  requisite,  103.  113. — (See  «•  Price.") 
with  regard   to  the  illegality  of.— -(See  "  Diegal  Contract,"  «  Utury;' 
"  Stockjobbing,'*     "  Smuggling,"    "  Office,"    "  Trade,"   •«  Simony," 
•'  Maintenance,"  •*  Insolvency,**  *•  Bankruptcy.**) 
as  to  unreasonableness  of  contract,  100. 
as  to  providing  for  impossibilities,  100.  102,  3. 
effect  of  imperfect  stipulation,  102,  103. 
of  the  form  of  assent  to,  and  time  and  place  of  making  of  105  to  106. 
deed,  how  executed^  6. 

signature  how  to  be  made,  279  to  283. — (See  '<  Staiuie  cf  Prauiz:*) 
maybe  made  on  a  Sunday,  105, 
but  sales  on,  in  course  of  trade,  void,  105. 
so  if  in  public  manner,  105. 
sale  of  horse  on,  by  stable-keeper,  good,  105. 
objection  to,  being  made  on  Sunday,  only  arises  by  statute,  105.^ 
may  be  made  any  where, 
but  place  of,  may  be  sometimes  material, 
as  sales  in  secret,  106. 

in  market  overt. — (See  vol.  2.  tit.  '^  Market  Overt.") 
made  abroad,  106. 
when  made  abroad  affected  by  foreign  laws,  106. 
of  the  construction  of,  106  to  118. — (See  "  Qmtract,"  construction  of.) 
rules  of,  106. 

vendor  cannot  give  vendee  a  greater  interest  than  he  possesses,  351. 
purchaser  of  ale  not  to  have  caaiks,  107* 
parol  evidence  not  allowed  to  vary  written  contract,  107.  142. 
what  extrinsic  evidence  allowed  in,  108  to  118. 
construction  according  to  law  where  made,  107. 

not  where  parties  remove,  107- 
law  as  to  payment  and  value  of  money  in  this  res|>ect,  109. 
as  to  usage  of  trade  being  evidence  in,  108  to  1 1 1. 
sale  by  bushel  means  the  Winchester  one,  108. 
how  usage  established,  110. 
of  warranty,  302.— (S^-  "  Warranty.") 
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SALE  AND  PURCHA3B.— (con/intied.) 
of  the  pefformanceof,  118  to  139. 

what  veitsihe  property  in  thbg  sold  in  vendee,  272.  129.— (See  **  Stoppage 
in  Transitu.") 
in  sale  of  specific  article,  if  whole  price  paid  in  advance,  property  vests, 

273.  129. 

80  in  such  sale,  upon  tender  of  price,  vendee  a  right  to  article,  273. 

129. 
but  price  must  be  tendered  within  reasonable  time,  273.  129. 
how  far  payment  of  earnest  in  such  sale  vests  property  in  vendee, 

273. 
in  general  it  only  binds  the  bargain,  273. 
if  remainder  of  price  tendered  within  reasonable  time,  absolute  property 

vests,  273. 
if  sale  upon  condition,  sale  complete  upon  performance  of  condidon,  273. 

274.  126. 

as  in  sales  where  purchaser  allowed  a  trial,  274. 

if  in  sale  to  be  approved  of  by  such  a  day,  vendee  disapprove  before 

the  day,  he  may  yet  complete  sale  by  approval  at  the  day^  274. 
and  in  such  sale  purchaser  a  right  to  the  property  till  the  day,  274. 
upon  contracts  or  sale  and  return,  sale  complete  if  not  returned  within 

a  reasonable  time,  274. 
till  such  time  has  elapsed,  vendee  only  a, qualified  property  in* goods, 

274. 
in  sales  where  vendee  has  credit  given,  property  vests  on  sale,  273. 
but  vendor  may  stop  them  in  transitu  before  delivery,  273. — (See  "  Stop' 

page  in  Transitu.**) 
in  all  sales  if  any  thing  remain  to  be  done  by  vendor  except  delivery,  pro- 
perty does  not  absolutely  vest  till  delivery,  272.  126. 
as  if  article  be  not  finished,  272.  126. 
or  be  intermixed  with  bulk  of  any  thing,  272.  1 26. 
but  in  most  cases  a  constructive  delivery  sufficient,  272.  120. 
what  a  constructive  deliver}',  1 20. 

delivery  of  key  of  warehouse  where  goods  lodged  sufficient,  120. 
or  other  symbol  representing  thing  sold,  120. 
but  symbolical  delivery  of  thing  not  in  existence,  insufficient,  126. 
making  up  goods  to  be  delivered  sufficient^  120. 
so  is  separating  goods  from  larger  quantity,  120. 
or  delivery  of  part  of  entire  commodity,  1 21.     6  Moore,  1 14. 
or  vendee  dealing  with  property  as  his  own,  1 20. 
vendor  receiving  warehouse  rent  from  vendee,  120.  127. 
vendor  keeping  thine  sold  at  vendee's  request,  1 20. 
if  article  left  till  called  for  be  weighed,  &c.,  121. 
or  transferring  property  in  vendor's  books  of  account,  121. 
effect  ofdeliveiy  by  bill  of  lading,  121  to  125  .---(See  '*  BUI  of  Lading.**) 
goods  to  be  paid  for  at  a  certain  credit,  and  if  not  paid  for,  warehouse 

rent  to  be  paid,  goods  vest  in  buyer  from  time  of  sale,  127. 
written  order  to  wharfinger  to  deliver,  sufficieilt;,  127. 

though  no  transfer  in  books,  127. 
in  questions  of  delivery,  usage  of  trade  regarded,  127. 
delivery  note  of  West  India  dock  company  sufficient,  127.  j 
but  usage  of  trade  not  to  govern  evident  intention,  1 27. 
order  of  delivery  to  warehouse  keeper  sufficient,  not^vithstanding  iisage  of 

Liverpool,  127.  !    '" 

mere  delivery  at  wharf  not  sufficient,  1 27. 
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SALE  AND  PURCHASE.— (conttmied.). 

what  vettf  the  property  in  thing  sold  in  vendee.-^(contiaued.) 
delivery  to  carrier  or  agent  suffident,  128.  20^. 
though  carrier  not  named  by  vendee,  128. 
though  seller  pays  carrier,  128. 

if  nothing  siud  as  to  mode  of  delivery,  it  means  in  uiiaal  way*  128. 
.  delivery  to  wharfinger  tp  be  shipfied,  suffident,  12^. 
delivery  complete  as  soon  as  goods  shipped,  128. 
se^  further  as  to  what  ampupts  to  a  delivery,  286  to  289. — ("  StatiUe  of 

Brands.*') 
where  vendor  tells  vendee  goods  are  to  go  by  particular  copveyance,  vendee 

must  inform  vendor  of  non-arriva^  128. 
who  considered  as  an  agent,  128. 
case  of  the  engraver,  1 28. 
when  tiie  vendor  may  claim  payment  of  the  prtce.— (See  "  Ima.") 

if  no  credit  given,  vendor  a  ri^ht  to  price  before  deHv^,  2^3.  129. 

though  part  of  the  price  be  paid,  273.  129. 

or  part  of  goods  be  delivered,  130. 

in  sales  upon  condition,  though  the  bargain  be  bound^  vendor  a  right  to, 

or  he  may  rescind  contract,  273,  274.  126. 
in  case  of  sale  and  return*  vendor  a  right  tOr  if  not  retivnod  within  a 

reasonable  time,  274. 
if  credit  be  given  yendor,  must  wait  till  iu  expiration,  1 29*  273. 
but  vendor  may  sometimes  stop  goods  in  transitu.— (See  **  Stoppage  ta 

transitu.**) 
if  credit  given  as  a  voluntary  act,  it  may  be  revoked,  131.  274. 
bow  for  taking  bills,  &c.  inpayment  prevents  vendor  from  suing,  131. 

274. 
an  entire  contract  cannot  be  apportioned,  129. 
where  several  things  ordered  at  distinct  prices,  forming  one  contract, 

vendor,  by  delivery  of  some,  cannot  claim  separate  price,  125. 
and  this  though  delivery  of  remainder  prevented  by  accident,  130. 
or  by  act  of  employer,  130. 

but  otherwise  it  vendee  derive  benefit  by  such  delivery,  130. 
'  in  general  vendor  must  sue  on  original  contract,  130. 
but  if  vendee  by  his  act  rescinds  entirely,  vendor  need  not  sue  on  original 
contract,  6  Moore,  114.  * 

-     in  questions  of  this  right  of  vendor,  usage  of  trade  reearded,  130. 
printers    cannot    claim   price    till    whole   work    printed,    130.— (See 

"  FrxnterV) 
of  vender's  lien,  see  supra,  and  541. 
of  payments  how  to  be  mode,  119.  130. — (See  *'  Payment^} 
by  sending  money  by  post,  130. 
with  regard  to  the  value  of  the  money,  107.  109. 
bybUU,  &c.,  131. 
to  agents,  133.  207. 
by  agents,  222,  223.   133.  204. 
to  partners,  238.  247. 
by  partners,  238. 
of  the  application  of  paymeot^i,  133.  248. 
of  the  presumption  ol  pa^'ments,  134. 
of  the  tender  of,  136.— (See  *•  Tender.") 

how  far  payments  recoverable  back,  1 60.  1 46.-^(See  *'  Afitfi^  ^9^*^ 
how  contracts  of,  may  be  suspended  or  delay ed^  139^  140. 
how  altered,  140  to  144.— (See  *<  Alteration:") 
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SALE  AND  PURCHASE.— (con^wtf erf, ) 

how  cancelled  or  annulled^  relecuedf  or  excused  performance,  1 44  to  149.^-(See 
Release.'*) 

by  wrongful  act  of  party,  139. 

by  failure  of  consideration  and  non-performance  by  the  other  party,  151 

to  154. 
as  if  buyer  do  not  pay  price,  273.  129. 
or  if  seller  do  not  deliyer  goods,  &c.,  151. 
or  if  eoods  do  not  answer  sample,  145. 
how  nur  conditional  sales  may  be  rescinded,  273,  274.  326. 
entirety  of  sale  may  be  rescinded  by  act  of  vendee,  and  he  may  be  liable 

for  goods  sold*  6  Moore,  114. 
when  contracts  of,  may  be  rescinded  in  general,  272  to  274. 
party  should  rescind  contract  in  reasonable  time,  145. 

instances,  145. 
how  party  should  act,  153.  145. 
usage  of  London,  145.  153. 

in  order  to  rescind,  part  must  be  placed  in  statu  quo,  145.  152. 
and  res^inder  must  not  have  acquiesced  in  non-performance,  152. 

instances,  145.  152. 
under  circumstances,  party  deriving  bene6t  may  yet  rescind,  146. 
how  fiur  sale  avoided  by  misrepresentation,  concealment,  fraud,  or  illegal 
contract, — (See  respective  heads  of.) 
of  the  form  of  remedies  on  contracts  of,  624. 
of  the  action  of  detinue,  624. 
equity  will  not  in  general  enforce,  619. 
but  sometimes,  and  when  it  wil)^  619  to  622. 
miscellaneousm 

contract  in  fraud  of  purchasers,  void,  82. 
contract  to  recommend  purchaser,  void,  82* 

SALVAGE. 

nature  and  definition  of,  440. 

of  the  lien  for,  441.  540. 

how  far  lord  of  manor  entitled  to,  441.  / 

how  far  strangers  may  participate  in,  by  interference,  441  • 

of  the  rights  of  joint  salvors,  441. 

of  the  amount  of  salviu;e  given,  442. 

crew  cannot  claim,  442. 

passengers  sometimes  may,  442. 

lender  on  bottomry  cannot  claim,  316. 

but  sometimes  he  may  on  East  India  voyages,  457* 

who  to  contribute  to,  443. 

acts  of  pilotage  not  to  be  confounded  with,  443* 

equitable  rules  of  computing  in  admiralty,  443. 

freight  included  in  value  of  property  whereon  value  given,  when,  443* 

how  far  salvage  is  limited  by  prize  acts,  444. 

SAMPLE.— (See  "  Sale,"  and  vol.  2.,  tit.  *'  Sample.'') 

in  sale  by,  delivery  of,  from  bulk,  takes  sale  out  of  statute  of  frauds,  286. 

in  verbal  contract  of,  warranty  implied  that  goods  sold  answer,  304% 

but  in  written  contract  warranty  must  be  inserted,  304. 

what  a  sale  by,  308. 

if  vendor  before  sale  exhibits  one  to  deceive  sale  void,  317. 

if  goods  do  not  answer,  vendee  may  return,  145.  ^ 

how  he  should  act,  145. 
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SCHEDULE*  ^  

88  to  stamp  10  agreement,  167. 

SCHOOL. 

prospectus  of  terms  of^  stamp  to,  167* 

liCHOOLMASTER. 

how  far  subject  to  bankrupt  laws,  728. 

his  debt,  when  proveable  under  commission,  756. 

SCIRE  FACIAS.— (See  Index,  vol.  1 .,  Ut.  "  Scire  fadasr) 
not  necessary  in  remedy  on  statute  staple,  &c.,  600. 
not  necessary  that  acts  of  persons  mm  compos  mentium  should  be  ayoided  by> 
at  suit  of  the  king,  54. 

SCOTLAND.— (See  Index,  vol.  1 .,  tit.  "  ScotUtndr) 
laws  of,  as  to  infancy,  binding  here,  1 9. 

SCRIVENER.— (See  "  Pnncipal  and  Agent:')  ^ 

may  be  bankrupt,  when,  724. 

SEALING. 

not  sufficient  without  signature,  within  statute  of  frauds,  280. 

SEAMEN.— (See  Index,  vol.  1„  tit.  "  Mariner:') 
may  sue  for  wages  payable  out  of  profits,  263. 
liability  of,  in  sailing  under  convoy,  475. 
duty  of  insured  to  have  competent,  483. 
promise  to  in  storm,  of  extra  wages,  void,  69. 
now  far  they  should  assist  in  saving  a  loss,  502. 
not  entitled  to  wages  if  they  do  not  assist,  502. 
of  their  lien,  541. 
for  voyage,  executor  of,  cannot  recover  6n  quantum  meruit,  5. 

SEARCHERS  REPORT.— (See  vol.  I.,  Index,  tit.  •* Search:*) 

custom-house  copy  of  how  far  evidence  of  shipment  of  goods,  462. 

SEAWORTHINESS  OF  A  SHIP. 

of  the  contract  for,  in  a  charterparty,  bill  of  lading,  &c.,  392.  482. 
of  the  warranty  of,  in  policies,  482. 

SECURITY.— (See  "  respective  heads  of  Securities,'*  and  see  "  Collateral  SecurUff," 
•«  Guarantee,"  "  Lien,'*  "  Payment,*'  "  Merger:') 

SEDUCTION.— (See  "  Cohabitation:') 

parol  agreement  in  consideration  of  past,  valid,  72.  79. 

SEQUESTRATION. 

in  London,  what  it  is,  73S.  n.  5. 

SERVANTS.— (See     "Master  and    Servant,"   '*  Seamen ;*     Index,  voU2.,    tit. 
• "  Sert:ant:') 

SET-OFF  AND  MUTUAL  CREDIT, 
difference  be'tween  and  a  lien,  537. 
what  deductions  allowed  at  common  law,  669. 
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8BT-OFF  AND  MUTUAL  CREDIT.— (condnued.) 
of  deductions  in  hat  trade,  669.  n.  2. 
what  agreement  authorizes  deduction,  66.9« 
statute  2  Geo.  2.  c.  22.  s.  13.  authorizing  set-ofT,  669. 
statute  8  Geo.  2.  c.  24.  extending  to  debts  by  specialty,  670. 
setting-oflfnot  compulsory  on  defendant,  and  he  may  waive  it,  670. 
when  advisabte  not  to  set  off,  670 
of  the  difference  between  set-off  at  law  and  equity,  67 1 . 
in  equity,  sometimes  joint  debt  may  be  set  off  against  separate  demand,  671* 
nature  of  debts  to  be  set  off,  and  in  what  actions  allowed,  671. 
must  be  a  debt  and  not  damages,  671-  . 
in  what  actions  allowed,  671. 
bringing  action  and  obtaining  verdict,  no  objection  to  set-off,  672. 
judgment  pleadable  as,  though  error  pending,  672. 

but  taking  in  execution  is  bar  to  set  off,  672.  ' 

debt  must  be  a  legal  and  not  an  equitable  one,  673. 
must  have  existed  when  action  brought,  672. 
debt  must  not  be  barred  by  statute  of  limitations,  673. 
attorney's  bill  may  be  set-off,  though  not  delivered,  673. 
the  cross  debts  must  be  due  in  same  right,  673. 
not  a  joint  debt  against  a  separate  one,  673. 
exceptions  and  qualifications,  673. 
of  set-off  as  it  relates  to  principal  and  agent,  674.  202. 203. 

to  policy  brokers,  675. 
husband  and  wife,  676. 
to  vendor  and  purchaser,  341. 
in  bankruptcy,  341. 

enactment  of  19  Geo.  3.  c.  32.  s.  2.,  679. 
seUoff  of  cross  deman<1s  for  costs  on  judgment,  679. 

SETTLEMENT.— (Sec  '*  jipprentice;*  "  Pauper:') 
how  far  apprenticeship  eains  one,  22. 
of  stamp  on  question  o^  184.  186. 

SHERIFF. 

Eromise  to,  in  consideration  of  escape,  void,  80. 
ut  indemnity  in  case  of  doubt,  vahd,  80. 

SHIPS  AND  SHIPPING.— (See  vols.  1.  &  2.,  Indices,  tit.  "  Shippingr) 
of  the  sale  of  ships,  and  r^stry  acts,  294. 
of  warranties  on  sales  oC  307.— (See  "  Warranty,"   "  Register;^  "  Frauds 

«•  Concealment^'*  Misrepresentation:*) 
of  the  liability  of  owner  for  repairs,  &c.,  203,  204. 
of  the  liability  of  master,  203. 
of  the  liability  of  mortgagee,  204.  n.  1 
power  of  captain  over,  204.  n.  1 . 
bow  far  he  may  hopothecate,  313. 
how  far  money  can  be  lent  on. — (See  "  Bottomry:*) 
may  be  insured,  451. 
for  penal  consequences  attending  destruction  of,  497. 

SHIPPER  OF  GOODS.— (Sec  "  Consignor:') 
should  send  letter  of  advice  of  shipment,  125. 

SHIP  OWNER.— (See  ••  Owners  of  Ship:'} 
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SHIPWRECK.— (See  vol.  1 .,  Ind«,  tit. "  Shipwrtcks/') 
of  losses  by,  see  "  Perils  of  the  Sea." 
in  general,  a  total  loss,  516. 

SHIPWRIGHT. 

has  a  lien  for  repairs,  540. 

SIGNATURE. 

to  an  agreement,  bow  made,  and  wben  necessary,  279. 
to  composition  deeds,  wbat  sufficient  assent,  691,  2. 

SIMONY. 

contract  for,  void,  80. 

bond  in  part  void  for,  may  be  good  as  to  residue,  B6. 

SIX  CLERK, 
bis  lien,  542. 

SLANDER. 

infiuit  liable  for,  24. 

SLAVES.— ^See  vol.  1.,  Index,  tit.  "  Slave  Trade/*) 
bow  far  msurance  on,  valid,  460. 
enactment  of  31  Geo.  3.  c.  54.,  483. 

SMUGGLING.— See  vol.  I.,  Index,  tit.  "  Smuggling:') 
contract  of,  void,  80. 

policy  on  smuggled  goods  how  far  void,  451. 
when  it  amounts  to  oarratry,  497. 
bow  far  insured  may  abandon,  523. 
smuggler  subject  to  bankrupt  laws,  724. 
partner  liable  for  that  of  partner,  24f . 

SOCIETIES.— (See  "  Companies,''  "  Partners/') 
what  are  such,  as  public  partnerships,  226. 
regulations  and  laws  affecimg,  as  partnerships,  226  to  228. 
society  for  relief  iu  sickness  by  fund  raised  by  subscription  of  members,  con- 
sidered as  private  partnership,  226.  n.  3. 

SOUTH  SEA  COMPANY.— (See  Index,  vol.  U  tit.  "  South  Seet  Cdmpoiiy.'*) 
members  of,  not  subject  to  bankrupt  laws,  728. 

SPECinC  PJERFORMANCE.— (See  •'  Equity/') 
when  equity  will  enforce,  619. 
aometime6,and  when  object  of  party  given  eflfect  tOb  though  no  absolute  oon-^ 

tract,  116.278. 
in  general,  sale  of  personal  property  not  enforced,  619. 
sale  of  stock  not  enforced,  61 9. 

agreement  to  refer  to  arbitration  not  enforced,  620.  644. 
nor  an  agreement  to  report  law  cases,  620. 
sometimes,  and  when  mercantile  contracts  enforced,  620.  622. 
wben  specific  performance  of  agreement  for  partnership  decreed,  230.  231. 
specific  performance  of  cx)ntract  to  assign  good  will  of  trade  decreed,  621. , 
but  equity  always  proceeds  with  caution  to  enforce,  621. 
specific  performance  of  award  enforced,  when,  662. 
purchase  of  realties  enforced,  when,  622. 
of  voluntary  conveyance,  without  consideration,  not  decreed,  65. 

STABLE  KEEPER. 

has  no  lien,  quaere,  539.  n.  6. 
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STAGE  COACH  OWNERS. 

oommon  carrieis,  and  their  liabilities,  370.--^(See  ''  Carrier.**) 

STAKEHOLDER.— (See  **  Principal  and  Agent/*  **  JucHdneer.") 
is  agent  for  both  parties,  219. 
must  keep  deposit  till  conditions  ful611ed,  219. 
or  he  will  be  liable  for  payment  over,  219. 
if  he  do  not  i»ay  over  money,  each  party  may  sue  hinr  for  share,  224.  n.  4. 

360. 
bttt  hd  is  not  liable  if  upon  event  happening  he  pay  stake  over,  224.  n.  4. 
stakeholder  not  liable  for  interest  on  deposit,  or  to  the  expences,  219.  n«  6. 
utkeaB  he  make  himself  personally  liable  on  sale,  219.  n.  6* 
or  wager  or  contract  be   rescinded,  and  demand  made  on  him  for  stake, 

8  Taunt.  46'. 
if  money  be  paid  to  stakeholder,  he  alone  can  be  sued,  unless  paid  over  by 

him,  219.  n.  6. 

STAMPS. 

observations  od  regulations,  1 63. 

55  6. 3.  c.  184.  the  principal  act  in  force,  for  the  enactments  whereof  see 

volume  4. 
short  sketch  of  the'  act,  1 64. 

I.  Of  the  mercantUe  nutrument$  wMch  require  a  siampi  and  of  the  exemptionM. 
with  respect  to  the  place  where  made, 

instruments  made  abroad  do  not  require  English  stamp,  165. 
as  a  contract  made  at  sea,  1 65,  1 66. 
but  promissory  notes  require,  166. 

bill  made  in  Ireland,  but  completed  in  England,  does  not  require,  1 66. 
a  bill  made  abroad,  with  blanx  for  payee's  name,  does  not  require,  1 66. 
otherwise  if  bill  drawn  in  England,  thougbr  dated  abroad,  166. 
if  instrument  no  evidence  abroad,  not  so  here,  166. 
but  until  foreign  law  proved,  it  will  be  presumed  to  be  correct  166. 
with  res(^ect  to  the  in$trument  itself.  > 

Agreements  in  general,  relating  to  pecuniary  demands  above  ^20, 
require,  166. 

contract  of  marriage  does  not,  1 66i 

any  writing  ft>rming  part  of  contract  requires,  166. 

H  schedule  annexed  does,  167. 

but  a  mere  slip  of  paper,  describing  terms  of  contract,  &c.  does 

not,  167. 
a  prospectus  of  teitns  by  broker,  of  doing  business,  does  not 

require,  167. 
but  a  school  prospectus  sometimes  does,  1 67. 
a  mere  cognovit  does  not  require,  167. 
nor  does  an  I.O.U.,  167.-7-(See  DowL  &R.,  N.P.C.  8.) 
but  if  there  be  any  thing  in  cognovit  being  authority  to  sign 
Judgment,  it  does,  167. 
instance,  167. 
bill  of  parcels  subscribed,  &c.,  requires  what  stamp»  168. 
a'  receipt  for  price  of  horse  "  warranted  sound/'  does  not 

require,  168. 
a  letter  conbeniing  to  an  order  for  payment  of  money  does 

not  require,  168. 
a  promise  to  pay  so  much,  and  all  other  sums  due,  does  require^ 

U9. 
an  agreementon  back  of  note  to  give  time  does  noCrequire,  168. 
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STAMPS,— (con^wi/ed.) 

I.  Of  the  mercantiie  tMtrumenU  which  require  a  stamp,  and  of  the  exemplkmM, 
'^{continued*) 

with  respect  to  the  imtrament  U9elf.'^(continued.) 

agreements  in  general,  relating  to  pecuniary  dtnnands  above  #^0, 

require. — (continued,) 

acknowledgment  of  payment  of  money,  stamped  aa  receipt, 

sufficient  CFidence  of  payment,  though  an  agreement  be  also 

incorporated  on  same  paper,  169. 

It  is  also  evidence  of  consideration  of  receipt,  if  conaidentioo 

mentioned  in  it,  169. 
an  agreement  to  secure  sum  less  than  j^O,  and  costs  does 

require,  168. 
but  not  required  in  sale  at  auction  of  lots  under  £20,  though 
many  lots  sold  to  one  purchaser,  1 68. 
Agreements  exempted  by  statute. 

1.  Agreements  for  lease  under  ^^5  per  annum  exempted,  169. 

what  amounts  to  such  agreement,  1 69. 

2.  Agreement  for  hire  of  servants,  &c.>  1 70. 

agreement  for  assignment  of  apprentice  not  exempt,  1 70, 

3.  Agreement  for  sale  of  goods. 

as  to  take  a  share  in  goods  bought  on  joint  account,  170. 
by  broker,  to  indemnify  principal  from  loss  on  resale  of 

goods,  170. 
to  guarantee  payment  of  goods  about  to  be  purchased, 

170. 
to  cancel  former  agreement  for  sale  of  goods,  and  for  a 

future  sale,  170. 
receipt  containing  warranty  exempt,  170. 
a  letter  from  principal  to  factor,  engaging  to  provide  for 
bills  if  goods  in  factor  s  hands  remained  unsold  when 
^  due,  not  exempt,  1 70. 

to  constitute  exemption,  sale  must  be  the  primary  object, 

170,  171. 
an  agreement  to  take  share  in  out6t  of  ship  not  exempt, 

171. 
contracts  of  manufacture  not  exempt,  270. 
a  contract   for  sale  of  goods  not  in  existence  exempt, 

171. 
as  a  contract  for  purchase  of  linseed  oil,  to  be  prepared,  1 71 . 
sale  of  growing  crops,  to  be  afterwards  delivered,  npt 

exempt,  171. 
but  exempt,  if  to  be  gathered  immediately,  172. 
4.  Letters  between  merchants. 

letter  guaranteeing  debts  contracted  in  course  of  business, 
exempt,  172. 
Biils  of  exchange,  promissory  notes,  and  orders  for  payment  of  money. 
foreign  bills  does  not  require  English  stamp,  1 72. 
only  bills  drawn  in  England  require,  172. 
bill  drawn  in  Ireland  with  blanks  does  not  require,  172. 
same  when  like  bill  drawn  in  Jamaica,  1 72. 
drawn  here,  but  dated  abroad,  requires,  172. 
stamp  of  proper  denomination  necessary,  173. 
even  though  stamp  be  of  larger  value  than  requisite,  1 73. 
what  an  order  for  payment  of  money  which  requires,  1 73. 
stamp  of  proper  value  necessary,  1 73. 
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SrAM?S.—(c(mtinued.) 

h  Of  the  mercantUe  imtruments  which  require  a  stampf  and  of  the  exemptions. 
— (cofitiiKued.) 

with  respect  to  the  instrument  itself. — (continued.) 

bills  of  exchange,  promissory  notes,  and  orders  for  payment  of  money, 
'—(continued.) 

a  bill  for  iC50  with  all  legal  interest,  what  stamp  necefisarv, 

173. 
a  promissory  note  for  j£30  and  interest,  payable  three  months 

after  date,  what  stamp  necessar}',  173. 
note  payable  two  mouths  after  sight,  what  stamp  necessary, 
174. 
b'dlsy  &c.  exempted  from  duties. 

person  on  whom  checque  drawn  must  be  banker,  174. 

draft  on  banker  post  dated  and  delivered   before  date«   not 

exempt,  174. 
bill  payable  at  sight  not  exempt,  174. 
UIX  of  lading, 

of  the  stamp  duty  on,  for  goods  to  be  exported  coastwise, 
402. 
bonds. 

acknowledgment  by  obligor  of  breach  of  a  condition  is  evidence 

of  breach  without  stamp,  174. 
in  payment,  by  quarterly  payments  of  annual  rent,  requires, 

174. 
for  not  converting  house  to  a  particular  purpose,  what  stamp, 

174. 
covenant  to  pay  annuity  for  relinquishing  business,  &c.,  what 

stamp,  174. 
for  the  safe  custody  of  box  of  subscription  club  exempt,  174, 
,  175. 
charterparty.  "^ 

whether  under  seal  or  not,  requires  same  stamp,  388. 
insurances,  policies  of. 
on  life. 

55  Geo.  3.  c.  184.  sufficiently  explains  amount  and  value 
of  stamp,  175. 
against  fire. 

of  the  regulations  concerning,  175. 
at  sea. 

r^ilated  by  55  Geo.  3.  c«  184.  schedule,  pt.  1.,  175. 
if  several  interests  insured  under  one  sum,  as  an  open 
policy,  what  necessary,  175. 
receipts. 

an  unstamped  I.  O.  U.  is  evidence  of  acknowledgment  of  debt, 

1 76._(See  Dowl.  &  R.  N.  P.  C.  8.) 
so  unstamped  promissory,  with  memorandum  of  payment  of 

interest,  admission  of  principal  being  due,  176. 
where  bond  so  filled  up  as  no  receipt  can  be  written,  it  may 

be  written  on  a  paper  annexed,  176. 
tradesman  writing  **  settled  *'  on  a  bill,  with  his  initials,  incurs 

penalty  for  not  giving  a  receipt,  176. 
receipt  for  money  paid  to  deputy  receivers  general  requires  no 
stamp,  176. 
.    receipt  on  -  receipt  stamp  not  invalidated  by  insertion  of  an 
agreement,  176. 
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STAMl*S^cofiltiiiMd.) 

I.  Of  ike  tHerc&MiUe  uutrumenii  tMch  requite  a  stamp,  and  of  ike  exemptitnu. 
-^(contimLed,) 

with  respect  to  the  instrument  itself»-*^(c(mtinued,) 
receipts^ — (continued.) 

provided  agreement  does  not  controul  terms  of  receipt,  175. 
receipt  noticing  terms  or  consideraUons  of  payment  does  not 

require  agreement  stamp,  176. 
as  a  receipt  for  price  of  horse  **  warranted  sound,"  1 76. 
acknowledgement  of  receipt  of  acceptance,  and  undertaldng  to 

frovide  for  it,  requires  receipt  stamp,  ITS- 
of  parcels  subscribed  "  settled,''  &C.9  requires  recdpt  stamp, 
176. 
IL  ffhere  several  stamps  are  necessary  on  one  instrumenft  176  to  178. 
general  rule  in  this  respect.  1 77 > 

one  stamp  in  general  suflBcient  in  composition  deeds,  177. 
so  it  is  in  case  of  sevemt  bond  for  one  object,  1 77. 
so  in  case  of  ogreement  relating  to  prize  shares,  177. 
so  in  case  of  agreement  for  a  suoscription  for  a  dock,  177. 
so  in  case  of  bond  mentioning  mortgage,  177. 
so  in  cases  of  bargain  and  sale,  &c.,  177. 
but  Instrument  or  admission  of  several  persons  to  corporation  requires 

as  many  stamps  as  admissions,  178. 
paper  with  contracts  by  several  persons  relative  to  diftrent  thinn,  if  one 
stamp  affixed  to  name  of  one  party  in  particular,  it  is  evidence  for 
him,  178. 
of  the  regulations  as  to  insurances  in  this  respect,  1 78. 

III.  Cf  the  denomtnadon  of  the  stamp  as  statable  to  the  instrument  whieh  re- 
quires it* 

in  geoeral  all  instruments  must  be  stamped  with  stamp  of  proper  de- 
nomination, 190. 

receipt  stamp  not  available  if  upon  promissory  note,  190. 

nor  a  note  stamp  if  used  on  receipt,  1 90. 

agreements  under  seal  require  deed  stamp,  1 90. 

mxBt  agreement  requires  a  lease  stamp,  190. 

although  stamp  be  an  ad  valorem  one  or  of  higher  value,  if  of  improper 
denomination  it  is  of  no  avail,  unless  by  statute,  190,  191. 

how  and  when  defect  in  denomination  cured,  191. 

IV.  €f  the  value  of  the  stamp, 

effect  of  stamp  beins  of  less  value  than  proper,  191.* 

in  case  of  policies  of  insurance,  191. 

stamp  being  of  greater  value  no  objection,  1 92. 

V«  Ejfect  of  an  alteration  after  it  has  been  stamped,  178  to  181. 

instrument  once  stamped  cannot  be  altered  without  a  qcw  one,  178. 
effect  of  alteration  on  bill  of  exchange,  178,  179. 

on  policy  of  insurance,  179. 
but  alteration  may  be  made  in  immaterial  part  of  instrument,  179. 
or  to  correct  a  mistake,  and  in  furtherance  of  party's  original  intention, 

179. 
how  fat  alteration  in  policy  of  insurance  allowed,  180. 
VI.  Of  the  consequences  of  instrument  having  no  stamp,  or  of  an  improper  stamp 
being  affkedt  181  to  187. 
if  instrument  not  duly  stamped,  not  admissible  in  evidence,  181.     *      . 
if  instrunent  unduly  stamped  "be  the  best  evidence,  party  cannot  go  into 
any  other,  181. 
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STAMPS.— (co»<tii»^d.) 

VI,  Of  the  conteguences  of  mstrummtt  haoing  no  itampt  or  of  an  improper  stamp 
being  affixed. — {continued.) 
parol  evidence  of  lost  or  destroyed  unstamped  instrument  not  allowed, 

J81. 
in  what  cases  other  evidence  than  a  stamped  instrument  admissible  in 
evidence,  181. 
payment  of  bill  may  be  proved  by  party  who  saw  payment,  181, 

182. 
on  unstamped  note,  plaintiff  may  resort  to  original  considera- 
tion, 182. 
so  if  party  admits  a  fieict  on  record^  no  further  proof  necessary, 

182. 
as  in  payment  of  money  into  courtj  182. 
in  what  cases  an  unstamped  instrument  admsnhk  in  emdence,  182. 
unstamped  instrument  admnsstble  for  collateral  purposes,  182. 
when  in  action  for  penalty  for  illegiU  insurance,  182. 

for  bribery  at  election,.  182. 
in  support  of  indictment  for  forgery,  183. 
in  sumg  for  penalty  for  not  stamping,  183. 
unstamped  receipt  admissible  to  refresh  memory,  183. 
^  unstamped  contract  containing  directions,  when  evidence  of 

directions,  183. 
unstamped  instrument  recoverable  in  trover,  183. 
a  lease  to  proFC  payment  for  fixtures  must  be  stamped,  183. 
unstampecf  part  of  agreement  admissible  after  notice  to  produce 

stamped  part,  183. 
in  the  question  of  a  settlement  by  hiring  and  service,  184. 
in  an  action  for  non  delivery  of  goods,  184. 
unstamped  writing  admissible  to  prove  fraud,  184. 
unstamped  draft  not  admissible  in  indictment  under  7  Geo.  3. 

C.50.  s.  1.,  184. 
policy  unstamped,  no  evidence  in  indictment  for  burning  house 
to  defraud  insurers,  185,  186. 

VII.  In  whcU  eases  a  stamp  presumed  to  be  correct^  186. 

if  a  party  refuse  to  produce  instrument  after  notice,  186. 
lost  instrument  presumed  to  be  stamped,  when,  186. 

VIII.  In  what  cases  and  how  a  defect  in  stamping,  or  a  defective  stamp,  may  be 
remedied,  187. 

of  cases  where  instrument  not  stamped  at  all,  187. 

instruments  in  general  may  be  stamped  after  roade»  pftyiAg  penalty, 

187, 188. 
simple  contracts  may  be  stamped  within  twenty-one  days  after, 

without  penalty,  188. 
deeds  may  be  stamped  within  one  calendar  month  after,  without 

penalty,  188. 
attested  copies  of  deeds  may  be  so  within  sixty  days,  188. 
amount  of  penalties  incurred,  188. 
regulation  where  accumulated  penalties,  188. 
how  parties  relieved  where  neglect  to  stamp  arises  from  inadvertence, 

188. 
bills  of  exchange,  notes,  drafts,  or  orders^  and  all  receipts,  cfischajges, 

acquittances,  notes,  or  memorandums  for  payment  of  money, 

exempt  from  foregoing  regulations^  189. 
but  if  commissioners  do  stamp,  objection  waived,  when,  189. 
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STAMPS.— (conftntMrf.) 

VIII.  In  what  cam  and  how  a  defect  in  stamping,  or  a  defective  stamps  matf  he 
remedied,-^c<mtinued.) 

of  cases  where  inscniment  not  stamped  at  aU, — (continued.) 

policies  of  insunoce  and  agreemeuts  for,  how  far  they  may  be 

stamped  after  made,  189. 
if  stamp  allowed  after  instrument  made,  it  may  be  stamped  before 

trial  or  hearing  in  equity,  190. 
where  warrant  of  attorney  on  bad  stamp,  it  may  be  altered  before 
rule  absolute  to  set  aside  judgment  thereon,  1 90. 
in  cases  where  instrument  stamped  with  stamp  of  improper  denommMomf 
191. 
in  general  stamp  of  improper  denomination,  but  of  equal  Talue, 

removed  wi  thout  a  penalty,   191. 
and  this  not  in  all  cases  necessary,  191. 
regulations  affecting  bills,  &c.  in  this  respect,  191 . 
in  cases  where  stamped  with  stamp  of  less  value,  191. 

rules  relating  to  instrument  not  being  stamped  in  the  fint  instancs 

here  applicable,  191. 
except  as  to  policies  of  insurance,  191. 

STAPLE.— (See '*  Statute  Staple,*'  vol.  1.  Index,  tit.  ••  Staple.*') 

STATUTE  LAW. 

what  contracts  are  void  aeainst,  87  to  99. 
contracts  agaiant  effect  of  a  penal  statute  void,  83. 

so  if  punishment  be  awarded  by  statute,  84* 
common  law  or  usage  cannot  controul,  290. 
if  contract  void  by,  whole  vitiated  by  illegality  in  part,  86.  102. 
but  strict  letter  of  statute  regarded,  86. 
as  in  mortmain  act,  where  part  of  deed  may  be  good,  86. 
lessee  covenanting  to  pay  property  tax,  rest  of  deed  yet  good,  103. 

STATUTE  OF  FRAUDS. 

29  Car.  2.  c.3.,  275. 

same  construction  of,  prevails  at  law  and  in  equity,  276. 

except  equity  sometimes  enforces  a  contract  void  by  it,  if  in  part  performed, 

276.  118. 
rule  as  to  admissibility  of  evidence  to  explain,  applies  to,  142. 
I.  Relating  to  agreements  not  to  he  performed  within  a  year  within  the  4th  section. 

object  of  the  enactment  in  this  respect,  276. 

only  extends  to  agreements  which  are  executory,  2/6. 

and  to  such  as  are  expressly  not  to  be  performed  mthin  the  year,  276. 

and  where  whole  performance  within  tue  year,  276. 

does  not  extend  to  agreements  which  by  possibility  mav  be  performed, 
276. 

nor  to  such  as  do  not  on  the  face  of  them  stipulate  for  non*performance 
within  the  year,  276. 
of  the  form  of  the  agreement  within  the  statute. 

as  relates  both  to  agreements  not  to  be  performed  within  a  year,  or  to 
guarantees,  277.  2  &  3.,  &c. 

how  far  a  letter  within  the  statute,  277.  279.  28. 

how  far  letter  referring  to  another  document  within,  277.  I  Bing.  Rep.  9. 

parol  evidence  not  received  to  ascertain  what  is  referred  to,  277. 

letter  heed  not  pass  between  parties  to  contract,  '278. 

if  written  to  third  party  for  executing  treaty,  sufficient,  278. 
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STATUTE  OF  FEIAUDS.— (am/mued.) 

I.  Relating  to  agreements  not  to  be  performed  lotl/un  a  year. — (continued,) 
of  the  form  of  the  agreement  within  the  statute. — (continued,) 

but  not  if  written  as  a  matter  of  intelliffeoce,  278. 

instructions  to  counsel  to  prepare  deeds  not  sufficient,  278. 

if  instrument  intended  to  be  completed,  sometimes  equity  will  enforce  it, 
278.  116. 

proposal  to  guarantee^  not  sufficient,  279. 

unless  party  accedes  to  it,  279. 

entry  in  steward's  book  of  contracts  with  tenant,  not  evidence  of  agree- 
ment for  lease,  278. 

the  consideration  must  be  set  forth  in  written  agreement,  279. 

but  the  manner  of  stating  it  is  not  very  particular,  279. 
of  the  signature  to, 

the  party  to  be  charged  must  actually  sign  the  agreement,  279. 

mere  identification  of  hand-writing  not  sufficient,  279. 

both  parties  need  not  sign,  281. 

but  names  of  both  should  appear  in  agreement,  281 . 

how  far  party,  by  application  for  r^ef  in  chancery,  admits  agreement, 
280. 

a  proposal  signed  is  sufficient^  when^  279. 

it  must  be  acceded  to  by  other  party  by  note  in  writing,  280. 

mark  of  a  marksman  sufficient,  280. 

so  is  printed  name  of  party  where  he  usually  prints  it,  280. 

or  signature  of  initials,  280. 

sealing  is  not  sufficient,  280. 

signing  as  a  witness  when  party  knew  that  it  was  to  chaige  him,  sufficient 
signature,  280. 

the  place  where  signature  is  made  is  immaterial,  280. 

a  letter  commencing  *' Mr.  Fs  compliments,*'  sufficient,  281. 

auctioneer  writing  name  in  book,  sufficient,  281. 

and  place  of  signature  immaterial,  though  a  blank  left  for  it  in  another 
place,  281. 
of  the  agreement  or  signature  by  an  agent* 

common  law  rules  apply. — (See  *'  Principal  and  Agent.**) 

parol  evidence  of  party  being  agent  admissible,  though  he  did  not  sign 
agreement  as  one,  281 . 

parol  authority  to  agent  sufficient,  282. 

and  agent's  authority  may  be  general,  282. 

authority  revocable  before  contract  made,  283. 
U.  Relating  to  guarantees  within  the  4th  section. — (See  **  Guarantee.**) 
III.  Relating  to  the  sale  of  goods  withm  the  17th  section,  283  to  294. 

what  contracts  within  meaning  of  283. 

statute  extends  to  executory  contracts,  283. 

but  the  contract  must  be  such  as  is  capable  of  immediate  execution,  283. 

contract  of  manufacture  not  within,  284.  271. 

as  contract  to  build  a  chariot,  284. 

to  deliver  corn  sold  which  was  to  be  thrashed,  284. 

where  additional  sum  wa9  to  be  paid  for  delivery,  sale  within  statute, 
284. 

to  deliver  flour  which  was  to  be  prepared,  284.  271* 

if  contract  cannot  be  apportioned,  whole  must  be  in  writing,  notwith- 
standing part  need  not  be  in  writing  at  common  law,  294. 
what  are  goods,  loaret,  and  mercJumdize  withift^  284. 

question  whether  funded  property  within  statute,  284. 

sale  of  stock  need  not  be  in  writing,  284, 
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STATUTE  OF  FRAUDS.— (con/wiMed.) 
III.  Relaimg  io  the  §ale  of  goodi.-^c(mtmued,) 
what  are  goads^  waree^  and  merdumdiie  wUhin,'-^eoniiniied,) 
nor  the  shares  of  a  public  undertaking,  284. 
sale  of  goods  not  in  ezoctttion«  not  wtthiii»  171* 
crops  to  be  taken  out  of  ground  iaunedBaite^,  oonsidere((  as  goods>  285. 
but  if  not  to  be  cut  iminediatrif,  not  wMiin  statute,  285. 
what  amounts  to  aeeepkmee  ef  goode  wiihMf  285. 
diere  must  \»  a  ciMuige  of  posaeeion,  285* 
an  actual  deitvm  noi  necessarj,  285. 

ipriwK  goods  ponderous,  delivery  of  key  of  wacebouae  sufficient,  286. 
or  other  symbol  representing  goods,  286* 

in  sale  by  sample,  wfaicb  is  part  of  buSc*  a  deli?cry  of,  snfiieieot,  286. 
but  not  if  sample  be  not  part  of  bulk,  2S&. 

so  if  goods  be  kept  by  vendor  who  is  to  iacbr  cxpenoe  at  ftndee's  re- 
quest, 286. 
•but  this  case  qualified,  288. 
payment  of  warehouse  rent  sufikicnt,  286. 
order  to  wharfinger  or  warehouseman  sulficiel,  286. 
whether  transfer  made  in  wharfinger's  books  or  not,  286. 
so  if  vendee  exercises  acts  of  ownership  over  goods,  286. 
as  where  vendee  retails  the  goods,  and  second  v«ndee  takea  part  away, 

286. 
so  if  vendor  write  his  initials  on  good?,  286. 
but  this  will  not  be  a  delivery  of  goods  not  marked,  286. 
if  vendee  cuts  off  pegs  of  wine  casks,  sufficient,  287- 
^juestionable  whether  oflfer  of  resale  by  vendee  amounts  to  proof  of  de- 
livery, 287. 
shippinj^  of  goods  in  usual  way  sufficient,  287* 
or  sendmg  goods  by  carrier  as  directed  sufficient,  287. 
but  a  delivery  to  wharfinger  in  usual  way  to  be  shipped,  ntA  aufficient^  287- 
a&  alteration  in  the  contract  as  to  the  mode  of  deltverf,  ftc  does  not 

avoid  the  contract,  287. 
^he  intention  of  the  parties  in  the  conatmction  of  what  avsottnta  to  de- 
livery mnst  be  considered,  288.  ^ 
the  vendee  riding  a  horse  on  trial,  &c.  with  no  actual  intention  of  taking 

it,  is  no  acceptance,  288. 
so  where  hon»e  to  remain  with  vendor  and  sent  to  grass,  and  entered  m 

books  as  sold  by  vendee's  direetions,  not  sufficient,  288. 
where  vendee  retains  a  right  to  make  objection  to  goods,  there  can  be  no 

deUvery,  288,289. 
acceptance  must  affirm  contract,  and  be  with  a  view  to  perfonnaooe  of  it, 

288.  , 

if  vendee  accept  without  making  objection,  acceptance  eompIete»  289. 
as  to  what  amounts  to  delivery  in  geneml,  see  **  Sale.** 
^hat  amounts  to  paymmit  of  earnest  or  fart  ofpriee,  283. 
payment  even  of  a  penny  sufficient,  289. 
or  delivery  of  part  of  goods,  289. 
or  any  other  thmg  expressly  given  as  earnest,  289. 
party  should  expressly  pay  or  give  thing  as  earnest,  289. 
the  earnest  must  be  ^ven  to  ratify  contract,  289,  290* 
the  payment  must  be  real,  290. 
drawing  edge  of  shilling  over  liand  not  sufficient,  290. 
.what  amounts  to  a  sufident  note  or  memorandMiMt 

the  consideratioa  of  the  contract  need  not  be  expressed,  290. 
names  of  both  parties  must  appear  in,  291. 
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STATUTE  OF  FRAUDS;— (contwtt«rf.) 

in.  Relating  to  the  sale  of  goods. — (continued.) 
what  amounts  to  a  sufficient  note  ormemorandtum,-'^ (continued.) 
but  the  partj  to  be  cbacged  need  only  sign  it,  291. 
two  separate  writings  may  be  connected  together  to  form  it,  291. 
how  far  letters  sufficient,  277.     1  Bingh,  Kept.  9. 
a  printed  bill  of  parcels,  and  a  subsequent. letter  affirmii^  it,  291. 
how  far  proposals  of  sales  within  the  statute*  278. 
an  order  written  in  seller's  book,  without  mentioning  buyer^s  name,  may 

be  connected  with  subsequent  letter  of  vendee,  291. 
sales  before  master  in  chancery  not  within  act,  292. 
sales  by  auction  within  act,  292. 
writing  price  and  name  of  vendee  opposite  lots  sufficient,  if  assented  te 

in  writing  by  vendee,  293. 
but  catalogue  of  sale  must  contain  terms  of  contract^  or  have  them 

annexed,  293. 
each  lot  is  a  separate  contract,  293. 
who  a  sufficient  agent,  281,  282. 
may  be  appointed  by  parol,  282. 
his  authontv  may  be  general,  2S2. 
vendor  writmg  by  vendee's  directions  is  not>  282. 
parol  evidence  may  be  given  of  party  being  agent,  282. 
memorandum  signed  by  aflent  (^  both  parties  sufficient,  2d2. 
a  note  signed  by  broker  of  both  parties  sufficient,  though  no  bought  and 

sold  notes  are  sent  to  parties,  282*  291. 
a  fortiori  where  such  notes  are  sent,  282.  291. 
auctioneer  agent  of  both  parties, -281.  292. 
an  auctioneer's  clerk  not  an  agent  of  both  parties,  293. 
agent  must  act  within  scope  of  authority,  201. 198.,  &c. 
general  law  of  principal  and  agent  prevaUs  in  this  respect.-«*«(See  ^  Prin^ 

cipal  and  Agent.") 
how  far  party*  s  admission  takes  case  out  of,  293. 

a  judicial  confession  admitting  contract  does,  29^ 

a  plea  of  tender  is  sufficient,  293. 

in  this  respect  courts  of  law  and  equity  concur,  294. 

admission  must  be  unqualified,  294. 

where  statute  pleaded  and  exceptions  negatived,  not  sufficient,.  294; 

a  demurrer  does  not  sufficiently  admit,  294. 

a  subsequent  parol  admission  sufficient  to  take  case  out  of  statute  ot 

limitations,  294. 

STATUTE  OF  LIMITATIONS.— (See  Index,  vol.  1.,  tit.  "  Ltmita/tiMU.*'} 
enactment  of  21  Jac.  1.  c.  16.,  680. 
contracts  on  specialties  not  within  act,  680*  9. 
to  what  this  act  extends,  680.  n.  1. 
object  of  statute,  681. 
length  of  time  independently  of  a  presumption  of  payment,  134.— -(See  **  PrC'- 

sumption,*'  ••  Payment/') 
acknowledgment  t|dces  case  out  of,  681. 
what  a  sufficient  acknowledgment,  681. 
payment  of  money  into  court,  effect  of,  683. 
acknowled^ent  to  third  person  sufficient,  683. 

what  sufficient  acknowledgment  with  regard  to  person  who  makes  it,  683. 
of  acknowledgments  by  partners,  683. 

as  to  bills,  &c,  683. 

by  agmtts,  &c.,  684.  134. 

by  feme  covert,  684.  44. 
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STATUTE  OF  LIMITATIONS.— (con«liiii«f.) 
where  there  are  mutual  acoountB,  684. 
in  merchants  accounts,  684. 
as  to  what  time  statute  begins  to  take  effiBCt»  685. 
cause  of  action  must  be  complete,  685. 
in  cases  of  sale  and  release,  685. 
in  bills  of  exchange,  &c.,  685. 
of  the  provision  as  to  in&ncj,  &c.  686. 
to  what  persons  beyond  seas  statute  extends,  686. 
when  once  statute  has  began  to  run,  nothing  stops  it,  6S6» 
debt  barred  by,  cannot  be  set  olf,  673. 

STATUTE  MERCHANT.— (See Index,  toI.  1.  tit.  **  Mtrdumi.*') 
contract  of  record,  7. 
what  sort  of  bond,  599. 
before  whom  entered  into,  599. 
bj  infant  binding,  14. 
by  non  compos  menttf,  &c.  binding,  53. 

but  relief  in  equity,  53. 
not  now  mucli  used,  599. 
object  of  security,  599. 
of  execution  on,  599. 
no  scire  facias  necessary  in  proceedings  on,  600. 

STATUTE  STAPLE.— (See  voL  1.,  Index,  tit  "  Stapk.'*) 
contract  of  record,  7. 
what  sort  of  bond,  599. 
before  whom  acknowledged,  599. 
by  infant  binding,  14. 
by  non  compos  mentis,  when  binding,  53. 
objects  of  security,  599. 
enactment  of  23  Hen.  8.  c.  6.,  599. 
of  execution  on,  600. 
no  scire  facias  necessary  in  proceedings  in,  600. 


STATUTES. 
Edward  I. 

13.  Stat.  I.e.  24.  Actions,  633. 
Acton  Burnell,  599. 

Edward  III. 

25.  c.  2.  Treason,  607. 

27.  8.2.  c.  19.  Agents,  210. 
c.  9.  Statute  staple,  599. 

Hbhry  VIII. 

5.  c.  II.  Surgeons,  85. 

8.  c.  7.  Letters  of  marque,  &c. 

604. 
21.  c.  13.  Bankruptcy,  604. 
23.  c.  6.  Statute  stifle,  599. 

28.  c.  15.   Destruction    of   ships, 
497.  n.4, 

Elizabeth. 

13.  c.  5.  s.  2.   Fraudulent  asstgn* 
ment,  699. 


Elizabeth. — (contmued,) 

13.  c.  7.  Bankruptcy,  723.  275. 

14.  c.  11.  Fraudulent  assignment, 
699. 

29.  c.  5.  Fraudulent    assignpsent, 

699. 
43.  c.  2.  Apprentice,  22. 
c.  12.  Insurance,  446. 

Jambs  L 

I.  c.15.  Bankruptcy,  729.275. 
c.  21.  Pawnbroker,  362. 
21.  c.  16.  Limiution   of  actions, 
680. 
c.  18.  S.I1.  Bankruptcy,  700. 
c.  19.  Bankrupts,     121.294. 
n.8, 

Charles  II. 

12.  0.18.  534. 
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STATUTES.— (cwKtiwerf.) 
Chablbs  n. — (conHttuecU) 
16.  c.  7.  Gaming,  94. 
22.  C.3.  Stamp,  163. 
29.  c.  3.  Statute  of  Frauds,  275. 
318. 195. 
c,7*  Contracts,  &c.  on  Sun« 
day,  105. 

William  ^  Maby. 

2&3.  C.12.  S.24.  Carriers,  383. 
3.  c.  14.  Fraudulent  De^ses,  712. 
5&6.  C.2I.  Stamp,  188. 

William  III. 

7  &  8.  c.  22.  K^stry  Acts,  298. 
9L&10.  0.15.  Awards,  638. 

c.  17.  Bills  of  Exchange, 

560.  572. 
C.25.  Stamp,  188.  187. 

Ahnb. 

Stat.  2.  c.  9.  Destruction  of  Ships, 

497.  n.4. 
0.22.  Stamp,  178. 
C.22.  S.2&3.  BillsofEx* 
change,  141. 
3  &  4.  c.  9.  Bills  of  Exchange,  561 . 

572.  588. 
C.7.  132. 
4.  c.  1 6.  Seamen's  Wages,  680. 

6.  c.22.  S.9.  Bank  of  England, 

228. 
C.31.  B.9.  Fire,  367- 

7.  c.12.  Bankruptcy,  724. 
c.  12.  Ambassadors,  606. 

9.  c.  14.  Gaming,  94. 
10.  0.19.  Stamp,  187. 
C.26.  Stamp,  190. 
12.  c.  16.  Usury,  87. 

Stat.  2.  c.  9.  Stamp,  188. 

C.16.  Agent's  Commis- 
sion, 222.  n.  1. 
c.  18.    Salvage,     440. 
n.  7. 


Gboroi  I. 

4.  c.  12.  Salvage,  440.  n.  7.  ^ 
c.  12.  Destruction    of    ships, 
497.  n.4. 

6.  c.  18.  Royal    Exchange    and 

London     Assurance, 
&c.  536.  227.  449. 

7.  c.3].  Bankruptcy,  756. 

8.  c.  17.  Salvagi^t  440.  n.  7. 
vol..  III.  3  o 


STATUTES.^(conHnued.) 
Gbobgb  I. — (coniinuetL) 

11.  c.  29.  Destruction    of    ships, 

497.  n.4. 
C.30.  Insurance,   461.    n.  1. 
503.  n.4. 

12.  C.29.  Arrest,  629. 
C.33.  Stamps,  188. 

Gbobgb  II. 

2.  c.22.  Set-off,  669. 

C.24.  Stamp,  182. 

5.  C.27.  Arrest,  629. 

c.30.  Bankruptcy, -756.   553. 
641. 

7.  c.8.  Stockjobbing,  91. 
c.  1 1 .  Owners  of  ships, 

8.  c.  24.  Set-off,  670. 

9.  c.  25.  Salvage,  440.  n.  7. 
c.  37.  Mortmain  act,  86. 

10.  c.8.  Stockjobbing,  92.  n,  1. 
c.  14.  Salvage,  440.  n.  7. 

15.  c.  13.  s.  5.  nank  of  Enfi^land, 

228. 
19.  c.  32.  Bankruptcy.        Set-off, 
.  679. 
c.  37.  Insurance,  533. 

21.  c.3.  Arrest,  629. 

22.  c.33.  Convoy,  475. 

26.  c.  1 9.  Salvage,  440.  n.  7. 

30.  c.  19.  Stamp,  187. 
c.24.  Pawnbroker,  187. 

31.  C.4.  Agents,  217. 

c.  10.  Navy  agents,  222.  n.  1. 

32.  C.35.  Stamps,  188. 

Gbobgb  UI. 

2.  C.36.  Stamps,  188. 

4.  c33.  Bankruptcy,  724. 
c  121.  Bankruptcy,  677. 

5.  C.46.  Stamp,  178. 
a  47.  Stamps,  188. 

7.  C.44.  Stamp,  178. 
c.  50.  Stamps,  190. 

c.  50.  Stealing  bank  notes,  &c. 
•     184. 

8.  c.  15.  Commutation  of  punisl 
ment,  63. 

c.25.  Stamps,  178. 
14.  C.78.  Fire,  367. 

16.  C.34.  Stamps,  187. 

17.  c.26.  Agent's      commissions, 
222.  n.  1. 

19.  c.  37.  Insurance,  456. 
c64.  Stamps,  187. 
c.67.  Capture,  608. 
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STATUTES.*--  (ixmtinned.) 
Gborob  III. — (continued.) 
19.  C.70.  Arrest.  629. 

22.  c.  25.  Ransom,  493. 
c.  48.  Stamps,  175. 

23.  C.49.  Stamps,  174. 
c68.  Stamps,  188.  187. 

26.  C.59.  Duties,  345. 

c.  60.  Registry  acts,  294. 
c.  86.  Registry  acts,  376. 

27.  c.  19.  Registry,  295.  n.  4^ 

28.  C.34.  Registry  acto,  295.11.3. 

296  to  302. 
C.56.  Insurance,  461. 

29.  C.50.  Sumps,  187. 

31.  C.25.  Stamps,  185.  189.  191. 

192. 

32.  c.  28.  Lord's  Act,  774. 

33.  c.  27.  Aliens,  447.  n.  1. 
C.52.  s.  108,9, 10.  Eastlndia 

Company,  229.  n.  1. 
c.  66.  Salvage,  440.  n.  7. 

34.  c.  14.  Stamps,  187. 
C.32.  Stamps,  189. 

C.68.  Reiri»tryActs,  295. n.3. 

296  to  302. 
c.  79.  Aliens,  447. 

35.  c.  63.  8. 1 1.  Insurance,  445.n.2« 

503,  4.  465. 
C.63.  Stamps,  179.  189.  187. 

36.  C.54.  Slave  Trade,  483. 

37.  c.  19.  Stamps,  188. 
C.78.  Pilots,  505. 

c.  85.  Insolvents,  774. 

C.90.  Stamps,  188. 

c.  111.  Stamps,  175. 

c.  136.  Stamps,  164.188.191. 

38.  C.85.  Stamps,  175. 

39.  c.50.  Insolvents,  774. 
c*58.  Carriers,  371.383. 

c.  69.  West  India  Dock  Com- 
pany, 421. 
39&40.  C.79.  Printers,  83.  n.  4. 
c.72.  Stamp,  188. 
e.99.  Pawnbroker,   362. 
c.  106.   Workmen,    638. 
n.2. 


STATUTES.— (cOTi<im£«i.) 
George  III. — (contmuedL) 

40.  c.  67.  Registry,  295.  n.  5. 

42.  c.  61.  Registry,  295.  n.  5. 

43.  C.57.  Convoy,  478. 

C.79.  Destruction   of   ships, 

497.  n.  4. 
c.  127.  Stamps,  189.  191. 

44.  C.98.  Stamps,  189.  163. 

c,  100.  London    dock    com- 

Eany,  420. 
ondon    dock     com- 
pany, 421. 
c.72.  Prizes,  455.494. 
c.  1 24.  Bankruptcy,  724. 
c.72.  Ransom,  653. 

46.  c.  135.  Bankruptcy,  757.  557* 

677.  678. 

47.  c.  74.   Debtor   and   creifitor, 

592.  713. 

48.  c.  23.  Insolvent,  774. 

c.  130.  Salvage,  440.  n.  7. 
c.  149.  Stamps,  174.  154. 

49.  c.  121.  Bankruptcy,  61.  756. 

332. 
c.  1 22.  Salvage,  440.  n.  7. 

50.  C.35.  Stamps,  191. 

51.  C.64.  570. 

c.  124.  Arrest,  629. 

52.  C.39.  Pilots,  &c.  374. 

53.  c.  87.  Salvage,  440.  n.  7. 

c.  141.  s.  8.  Annuity,  32. 312. 
c.  159.  Owners  of  ships,  375. 

54.  c.  126.  Salvage,  440.  n.7. 
c.222.  East  India  Company, 

421. 

55.  c.  184.  Stamps,  163. 
58.'c.93.  Bills  of  Exchange,  91. 
59.  c.  25.  Freight,  407.  n.  4. 

George  IV. 

1.  c.  119.  Insolvent  Act,  774. 

1  &  2.  c.  75.  Salvage,  440.  n.  7, 
c.  78.  Bills  of  Exchange, 
561. 

2.  C.92.  Annuity,  312. 


STIPULATED  DAMAGES.— (See  "  PenalHet:') 
what  are,  627. 

eflect  of  insertion  of,  in  agreement,  627. 
in  general,  specific  performance  not  decreed  after,  627. 

STIPULATION.— (See  «  Contract.") 

STOCK. 

sale  of,  not  within  statute  of  frauds,  284. 
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STOCK.— (continued.) 

may  be  subject  of  a  loan»  311. 

of  boiMis  to  replace,  594. 

how  far  a  loan  of  stock  may  be  usurious,  31 1,  312. 

a  purchase  of,  to  be  transferred  at  future  day  at  price  below  Talue^  not 

usury,  595. 
in  action  for  not  repladng,  damages  given,  to  what  extent*  311.  595,  6. 
equity  will  not  enforce  agreement  for  sale  of,  619.  622. 

'  STOCKBROKER.— (See  '*  Principal  and  Agent:*) 
cannot  sell  out  stock  upon  credit,  199. 
how  &r  subject  to  bankrupt  laws,  724. 

STOCKJOBBING. 

what  is,  92. 

by  7  Greo..  2.  c.  8.  all  contracts  founded  on  are  void,  91 , 
what  contracts  and  wagen  are  void  by  s.  1.,  92, 
penalty  on  parties  making  them,  92. 
so  on  persons  negotiating  them,  92. 
not  inflicted  6n  persons  prosecuting  for  recovery  of  premium  when» 

92. 
nor  on  those  who  before  suit  commenced^  repay  or  tender  premium, 

92. 
nor  on  those  who  discover  such  transaction  by  bill  in  equity, 
92.  • 

compounding  for  difference  for  not  delivering  or  receiring  public  stock,  no 
money  to  be  men  for,  7  0. 2.  c.  8.  s.  5.,  92. 

contracts  for  delivery  of  such  stock  to  be  specifically  performed,  92. 
penalty  on  persons  acting  to  contrary,  92. 
contracts  for  buying  or  transferring  stock,  whereof  person  contracting  to  trans<« 
fer  is  not  actually  possessed,  Yoid,  7  G.  2.  c.  8.  s.  8.,  92. 
possessing  stocks  in  trustees  names  sufficient,  92. 
penalty  on  acting  to  contrary,  92, 
loan  of  money  on  stock  not  prevented,  92. 
a  transf^nr  of  stock  on  fair  and  reasonable  terms,  valid,  93. 

instances  of  legal  contracts,  93. 
selling  out  omnium  to  be  replaced  in  stock,  not  illegal,  93. 
all  transactions  founded  on,  are  illegal,  93. 

money  lent  for  settling  stockjobbing  differences,  not  recoverable  back, 

94.85. 
two  engaging  in,  and  one  paying  money  cannot  recover  contribution  from 

other,  94. 
bill  of  exchange  given  on  account  of,  cannot  be  enforced*  94. 
unless  plaintiff  be  bona  fide  holder,  94. 
party  receiring  it  after  due  stands  in  situation  as  indorser,  94. 
how  far  a  iNur  to  bankrupt's  certificate,  5  G.  2.  c.  30.  s.  12. 

STOPPAGE  IN  TRANSITU.— (See  ««  Sak;'  «  Manufacture,''  «  Exchange:') 
definition  and  general  nature  of,  340. 

«i  equitable  right  to  stop  the  goods  till  paid  for,  340. 

it  does  not  rescind  the  contract,  340. 

if  price  be  tendered  and  vendee  be  ready  to  perform  contract^  right  de* 

stroyed,  340. 
vendor  may  sue  for  goods  bargained  and  sold,  340. 

3  o2 
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STOPPAGE  IN  TRANSITU.— (cweinucd,) 

til  what  caui  the  power  to  stop  exists^  and  who  may  exerciie  right,  340. 
to  what  contracts  it  extends,  340. 
vendor,  though  an  agent,  may  stop  goods^  341 , 
consignor  of  goods  for  sale  on  Joint  account  of  himself  and  conaigiiee  has 

anght,  341. 
but  right  does  not  arise  between  principal  and  factor^  341. 
party  having  parted  with  lien  has  no  right,  341. 
a  surety  cannot  exercise  right,  341. 

though  he  have  accepted  oiftstanding  bills  to  pay  for  goods,  341. 
so  in  the  case  of  bankruptcy,  341. 
if  sale  legalized  by  licence,  alien  enemy  may  stop,  341. 
any  authorized  agent  may  exercise  right,  341. 
the  consignment  must  be  on  credit,  341. 
a  partial  payment  does  not  divest  right,  341. 
neither  does  the  acceptance  of  bills,  341. 

unless  bills  be  taken  as  actual  payment,  341.— (See  "  PofmenU*') 
nor  does  vendee  having  a  partial  set-off,  341. 
consignment  on  trusts  cannot  be  stopped,  342. 
consignment  for  securing  debt  from  consignor  to  consignee  on  bills  not  due 

cannoLbe  stopped,  342. 
construction  of  rights  of  stoppa^  on  bills  of  lading,  342. 
delivery  to  packer  of  vendee  of  goods  to  be  paid  in  ready  money,  right 

exists,  342. 
what  amounts  to  such  a  stoppage  as  to  divest  property  of  consignee, 

342. 
if  goods  are  returned  by  agreement,  property  not  divested,  342. 
but  if  on  vendee's  insolvency,  he  voluntarily  suflers  vendor  to  stop  goods 

in  transitu,  property  divests,  343. 
and  so  when  the  transitus  was  at  an  end,  343.  , 

provided  they  are  delivered  up  bona  fide,  and  not  from  undue  preferencCr 

343. 
in  all  cases  necessary  that  consignee  should  become  insolvent,  343. 
and  consignee,  if  he  be  not  insolvent,  must  refuse  to  complete  contract, 

343. 
goods  transmitted  to  be  paid  for  by  bills,  on  ven'dee's  readiness  to  accept 

bills  the  goods  must  be  delivered,  34S. 

in  what  manner  stoppage  should  be  made^  343,  344. 

vendor  need  not  take  possession  by  corporal  touch,  343* 

a  mere  claim  or  demand  sufficient,  343. 

making  out  new  invoice  or  bill  of  lading  sufficient,  343.  n.  6. 

but  some  claim  must  be  put  in,  344. 

mere  insolvency  is  no  countermand  of  delivery,  344* 

how  far  vendor  may  efifect  stoppage,  344* 

how  far  an  agent  may  stop,  344. 

a  mere  stranger's  stoppage  insufficient,  344. 
in  what  cases  goods  are  in  transUu,  344  to  347. 

transitus  continues  till  an  actual  delivery,  344. 

it  continues  while  goods  in  possession  of  carrier,  344. 

or  in  any  place  connected  with  their  transmission,  344. 

a  delivery  to  wharfinger  or  packer  as  middle- man  does  not  divest,  345. 
342. 

but  it  does  if  they  be  vendee's  sole  agents,  345.  342. 

delivery  to  engraver  to  engrave  arms,  right  continues,  345. 

so  if  delivery  be  to  master  of  ship  wholly  chartered  by  vendee,  345. 
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STOPPAGE  IN  TRANSITU.— (ww*^*^) 

in  what  case*  goods  are  in  trdnsitu. — (continued,) 

transit U8  continues  till  ship  have  conapleted  voyage,  345. 

Toyage  not  complete  for  this  purpose  till  quarantine  performed,  345. 

transitus  continues  though  goods  exported  in  king^s  warehouse  undcfr 

26 Geo.  3.  c.59.,  345. 
if  cootract  be  entire,  and  subject  of  sale  be  in  mass  with  other  property, 

actual  separation  necessary,  345. 
though  a  delivery  of  part  of  mass,  remainder  may  be  stopped,  346. 
notwithstanding  an  order  of  delivery  given  to  wharfingers,  346. 
if  any  thing  remain  to  be  done  by  vendor,  right  continues,  346. 
as  if  goods  are  to  be  weighed,  &c.,  346. 
or  be  ID  an  undeliverable  state,  346. 
right  continues  if  vendee  possesses  himself  of  property  i^t^r  vendor's 

clium,  346. 
80  if  goods  delivered  on  condition  to  vendee*s  agent,  346. 
so  if  goods  do  not  come  into  vendee's  possession  with  vendor's  assent, 

346- 
so  if  mate  or  captain  refuse  to  sign  receipt  of  delivery,  346. — (See5  B.&  A. 

632. 
so  if  carrier  after  notice  delivers  by  mistake,  347. 
so  notwithstanding  carrier's  lien  for  general  balance,  347.  . 
so  notwithstanding  attachment  in  mayor's  court,  347. ' 
what  determines  the  transHus^  347  to  350. 

corporal  touch  of  vendee  not  necessary  to  determine,  347.  -^ 

delivery  of  key  of  warehouse  sufficient,  347* 

vendor  receiving  warehouse  rent  sufficient,  347. 

so  is  a  delivery  to  vendee  at  wharf,  and  a  subsequent  shipment,  347* 

«o  if  vendee  lodges  order  for  delivery  with  wharfinger  who  assents  to  de* 

livery,  347. 
though  no  transfer  made  in  wharfinger's  books,  347. 
but  nothing  must  remain  to  be  done  by  vendor,  347*  • 
a  demand  of  goods  by  vendee,  and  putting  mark  on  them,  sufficient  to 

determine,  348. 
and  so  is  a  change  of  mark,  348. 

so  is  a  mark  made  by  vendee's  agent  and  a  delivery  of  part,  348. 
so  is  weighing  by  vendee  at  a  wharf^  348. 
so  is  the  transfer  of  a  dock  warrant,  348. 
a  sub-sale  by  vendee  sufficient,  348. 
so  a  delivery  to  a  sub-vendee,  348* 

delivery  at  a  warehouse  used  by  vendee  as  his  own,  sufficient,  348^  349« 
delivery  on  board  a  ship  demised  to  vendee,  sufficient,  349. 
so  if  goods  so  far  delivered  as  to  require  vendee's  orders  as  to  further 

disposal,  it  is  sufficient,  349. 
if  delivery  to  agent,  who  is  a  middle- man,  right  is  not  determiaed9.349. 

207. 
a  delivery  to  warehouseman,  to  whom  vendee  pays  rent,  determines, 

349. 
vendee  may  take  possession  of  goods  on  tiieir  journey,  350. 
but  this  does  not  apply  where  goods  consigned  under  bill  of  ladings 
350. 
how  far  right  of  ^vested  by  venders  disposal  of  thegoods,  350  to  353. 
by  bona  fide  sale  by  vendee,  right  divested,  350. 
so  it  may  by  pledge  of  bill  of  lading,  350. 
and  pawnee  may  sue  in  trover,  if  goods  stopped,  350. 
but  not  if  pledge  be  made  by  factor,  without  vendee's  consent,  350. 
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STOPPAGE  IN  TRANSITU.— (con^tfftL) 

how  far  right  ofy  dive»ted  by  venders  ditpasdl  of  the  goods. — (coniuaudJ) 

so  a  fude  of  ^ds  sufficient  to  divest,  though  vendor  detained  bOl  of 

lading,  hanns  given  an  undertaking  to  deliver,  d50. 
if  there  be  any  fraud  in  the  disposal,  right  does  not  divest,  351. 
what  amounts  to  such  fraud,  351. 
the  sub-vendee's  knowledge  that  goods  are  not  paid  for,  no  evidence  of 

fraud,  351. 
vendee  cannot  sive  sub-vendee  more  right  than  he  possesses,  351. 
if  sub-vendee  obtiins  goods  wrongfully,  right  not  divested,  351. 
no  particular  form  of  assignment  necessary,  352. 
an  mvoice  is  sufficient,  352. 

so  b  a  West  India  dock  warrant  indorsed  bona  fide,  352* 
the  most  usual  way  is  to  transfer  by  bill  of  lading,  352. 
not  always  necessary  it  should  be  assigned,  352. 
how  far  bill  of  lading  should  be  indoisied,  352. 
in  most  cases  it  must  be  indorsed  or  delivered,  404. 
a  delivery  to  sub -vendee  divests  right,  353. 

STRANDING.— (See  vol.  1 .,  Index,  tit.  "  Stranded:') 
of  the  exception  against  in  policy^  503. 
what  amounts  to,  504. 
how  &r  a  total  loss,  516. 

STRIKING  IN  KING'S  COURTS. 

party  attainted  of,  cannot  contract,  62. 

SUNDAY^See  vols.  1.  and  2.,  Indexes,  tit.  **  Sunday. '^ 
contract  may  be  made  on,  105. 
but  sales  on,  in  course  of  trade,  void,  105. 
so  sales  in  public  manner  on,  void,  105,  6. 
what  thin^  are  allowed  to  be  transacted  on,  by  statute^  106.  n.  1. 
sale  of  horse  on,  by  stable  keeper  good,  105. 
bill  or  note  dated  on,  good,  106 

objection  to  contract  in  trade  being  made  on,  arises  by  statute,  105. 
word  <*  days"  in  clauses  for  demurrage,  does  not  include,  when,  42C 
notice  of  dishonour  of  bill  on,  not  good,  583. 

SUPERSEDING  COMI4ISSIONS.— (See  «•  Bankryptcy.'') 
when  commission  superseded,  771. 
effect  of,  on  partnership,  261. 

SUPRA  PROTEST. 

of  acceptance  of,  577. 

SURETY.— (See  "  Guarantee.'') 

SURGEON. 

reeiilation  of  3  Hen.  8.  c.  11.  respecting,  85. 
unlicensed  practitioner  may  sue  for  sui^ery,  85.  sed.  qa. 

StJRPRIZE. 

relief  in  equity,  on  ground  of,  8. 

SURVIVORSHIP.— (See  "  Executor.") 

right  and  liability  of,  between  husband  4nd  wife,  33  to  35. 

incase  of  partners,  249  to  25 1  .—(See  "  Partners:')  ^ 
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SUSPENSION  OF  PERFORMANCE  OF  CONTRACT, 
howit.mavarhe,  139. 
iU  effect;,  'l02»  3.  140.  9.  694. 

TAILOR.— (See  vol.  2.,  Index,  lit.  "  Taihrr) 
his  Hen,  539. 

TAVERN  KEEPER/— (See  "  Innkeeper:') 

TENANTS  IN  COMMON. 

partners  are,  and  their  rights,  &c.,  235. — (See  "  Owners^*'  "  Partners.*^) 

TENDER (See  Index,  vol.  1 .,  tit.  "  Tender,"  Index,  vol.  2.  "  Tender,''  «  Tender 

of  Amends.*') 

of  performance  of  a  contract,  when  necessary,  1 18, 1 19. 

not  made  in  proper  time,  no  performance  of  contract,  139. 

of  payment  of  price,  how  far  binds  a  contract  of  sale,  129.  272. 

vendee  cannot  sue  for  non-delivery  without  a  tender,  76. 

under  agreement  to  execute  a  deed,  tender  of  draft  of  deed,  and  refusal, 

renders  party  liable,  136. 
a  formal  tender  not  always  necessary,  136. 
how  far  plea  of,  avoids  objection  on  statute  of  frauds,  293. 
of  the  tender  of  money* 

its  effect,  136.  139. 

if  not  made  in  proper  time,  party  liable  in  damages,  139. 

actual  production  of  money  not  necessary  if  creditor  refuse  to  accept, 
136, 137. 

but  debtor  must  be  ready  to  produce,  136,  137. 

mere  declaration  of  having  the  money  iusuilicient,  136. 

what  sufficient  in  this  respect,  where  larger  sum  demanded,  136. 

of  demands  in  different  rights,  136. 

where  debtor  endeavours  to  impose  conditions,  insufficient,  136. 

of  bank  notes,  if  not  objected  to  as  such»  sufficient,  138. 

of  bankers'  notes,  insufficient,  591. 

of  foreign  money  made  current  here,  sufficient,  138. 

of  larger  sum,  with  request  to  return  difference,  sufficient,  137. 

but  not  of  bank  notes  to  a  much  larger  amount  than  debt,  138. 

of  fraction,  always  safest,  138. 

by  an  agent,  sufficient,  138. 

to  an  agent,  sufficient,  138.  208. 

though  principal  order  him  not  to  accept,  138. 

to  one  partner,  sufficient,  138. 

must  be  made  before  commencement  of  suit,  138. 

mere  instructions  to  attorney  not  a  commencement  of  suit,  138. 

before  commencement  of  a  second  action  good,  1 38. 

debtor  always  liable  if  not  made  when  debt  due,  139. 

effect  of  tender  not  equivalent  to  payment,  139. 

debtor  liable  on  subsequent  demand  and  refusal,  139. 

but  subsequent  demand  must  be  of  same  amount  as  original  tender,  139. 

such  demand  must  be  by  authorized  agent,  139.  208. 

how  agent  should  make  such  demand,  206. 

demand  on  and  refusal  by  one  partner  charges  the  rest,  139. 

THAMES.— (See  vol.  2.,  tit.  «^  Thames."') 

word  "  days''  for  unlading  in,  means  working  days,  426. 

custom  in,  of  master,  to  see  gpods  placed  in  lighters  iiands,  398,399. 

THREATS.— (See  "  Duress.'*) 
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TITLE. 

relinquisbment  of  doubtful  one  good  consideration  for  promiac*  68. 

TOLL.— (See  Index,  vol.  2.,  tit.  '•  ToUt.") 

pawing  through  gate,  raises  contract  to  pay,  4. 
when  treasurer  roaysue  for,  210. 

TORTS. 

infant  liable  for,  when,  24. 

when  partners  may  be  sued  for,  238,  239.  241.  267. 

when  partners  may  sue  for,  263. 

bow  far  bcuiees.may  sue  for,  358. 

liability  of  principal  for  agents,  206.  209»  210.  214.  197.  188. 

of  the  liability  of  agent  for,  214.  209,  210. 

TRADE    AND    TRADER,— (Sec  "  Ugage^      See  vols.  1  k  2..  Indices,  tk. 
"  Trade.*') 
contracts  in  restraint  of,  void,  79. 
but  not  if  a  limited  restraint,  80. 

equity  will  proceed  witli  caution  in  issuing  injunctions  to  injury  of,  622. 
goodwill  of,  agreement  for  sale  of,  enforced,  621 . 
trader  dying,  sometimes  his  real  esute  liable  to  creditora,  9. 
contracts  of  infant  in,  not  binding,  22. 

but  he  may  enforce  them,  23. 
feme  trader  in  London  may  contract,  when,  37. 

TRANSFER  OF  BILLS,  &c.— (See  vol.  1.,  Index,  tit.  "  Tranrferr  See  also 
"  BUU  of  Exchange,**  •«  Promissory  Notes,**  '«  Banker*s  Notes^**  *«  Bank 
Notes,**  "  Checks,*'  "  BUI  of  Lading,'*  Stoppage  in  Tranniu.") 

TRANSPORTATION.— (See  "  Attainder.**) 
of  husband,  effect  of  on  marriage  state,  49. 
if  attainder  commuted  to,  effect  of  on  husband's  contracts,  63. 

TREASON. 

statute  of  25  Edw.  3.  c.  2.,  607. 
eflect  of,  on  party  attainted  of,  62. 

TROVER.— (See  ««  Tort:*) 
infant  liable  in,  24. 
lies  for  unstamped  instrument,  183. 
lies  by  vendee,  to  recover  goods  sold,  272. 

TRUSTEES  AND  TRUST.— (See  vol.  2.,  tit.  *«  Trustees:*) 
carrying  on  trade  for  third  persons,  liable  as  partners,  229. 
how  far  they  may  insure,  454. 
cannot  depart  from  trust,  and  claim  lien,  548. 
how  fiur  equity  will  interfere  to  restrain  breach  of  trust,  623. 
how  hx  trust  money  liable  to  foreign  attachment,  631. 
may  submit  to  arbitration,  and  their  liabilities,  641.  660.  664. 
how  far  goods  in  possession  of,  vest  in  assignees  of  bankrupt,  754. 
not  liable  to  third  person  for  money  had  and  received,  218.  n.3. 
goods  consigned  iirtrust  cannot  be  stopped  in  transUUf  342. 

UMPIRE.— (See  **  ArbUraHon  and  Awards.**) 

UNDERTAKING.— (See  "  Contract:*) 
de6nition  of,  3. 

UNDflRWRITER.— (See  *'  Policy  of  Insurance.**) 
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USAGE.— (See  «  Landlord  and  Tenant*' ««  Sale!"  «  London,''  «  Extter:*) 
cannot  controul  statute  law,  290. 

evidence  of,  not  allowed  aeainst  general  understanding  and  law  of  land,  1 08. 
if  words  by  usage  of  trade  have  acquired  a  peculiar  sense,  tbev  must  be  so 

construed,  109. 
all  mercantile  transactions  construed  by  usage  of  merchants,  1 09.  323. 

how  established,  1 10. 
cannot  contravene  express  words  of  contract,  110. 
or  the  evident  intention  of  parties,  127. 
in  questions  of  delivery  of  goods,  considered,  127. 
of  London,  cases  of  sale  considered,  145. 

how  agents  should  act  up  to,  1 99.  215  to  213.— (See  **  Principal  and  JgenL**) 
how  fiir  a  warranty  implied  from  non-observance  of,  304. 
how  far  usage  among  carriers  discharges  them  from  liabilities,  381 .  377. 
of  the  usage  in  China  to  place  ships'  tackle,  &c.  in  warehouse  in  Bank  Saul,  501. 
in  Europe,  in  adjustment  on  pohcy  to  allow  one  half  per  cent,  536. 
.how  usage  creates  liens,  538.  545. 
of  London  and  Exeter,  as  to  liens,  551.  n.  2.  546. 

as  to  arresting  fugitive  debtor,  629. 

as  to  foreign  attachment^  630. 
in  hat  trade,  as  to  deductions,  609.  n.  2. 
when  husband  liable  for  wife's  contract  in  London,  35. 

USE  AND  OCCUPATION.— (See  "  Landlord  and  Tenant:*) 
how  far  tenant  liable  for  want  of  care  over  property,  364. 
of  liability  of  assignees  of  bankrupt  for,  72. 
if  house  let  for  prostitution,  no  action  for,  78. 
husband's  liabihty  for,  34. 
when  agreement  for  must  be  stamped,  181. 

USURY. 

.    by  12  Ann.  c.  16.  vitiates  all  contracts,  87. 
what  constitutes,  88. 

1.  Tlicre  must  be  an  unlawful  intent. 

excessive  charge  of  interest  from  error  does  not  vitiate,  88. 
especially  if  mistake  by  scrivener  or  agent,  88. 

2.  There  must  be  a  direct  loan,  and  agreement  to  take^  or  taking  more  than  legal 
interest,  88. 

or  some  device  to  conceal  usury,  88. 

no  usury  where  contract  substantially  a  purchase,  89. 

in  purchase  of  annuity  no  usury,  89.  311. 

but  if  annuitv  be  for  years,  it  may  be  otherwise,  89* 

in  a  colourable  purchase  or  assignment,  there  may  be  usury,  89. 
exorbitant  discount  to  induce  acceptor  to  take  up  a  bill  before  due,  no 

usury,  88. 
no  usuiry  if  lender  put  to  trouble,  inconvenience,  &c.,  89. 

bankers  may  charge  reasonable  commission  and  exchange,  '88.  310. 

agents  may  charoe  compound  interest  for  advances,  311. 
how  &  a  loan  of  stodc  usunous,  311. 
how  &r  annuities  avoided  by,  31 1 .  89. 
how  fiur  bottomry  &c.  bonds,  avoided  by,  314. 
no  usurv  if  repayment  of  loan  depends  on  contingency,  90. 

as  in  cases  m  nature  of  insurance,  90. 

or  in  cases  of  bottomry^  314. 

but  if  contingency  very  slight,  there  may  be  usury,  90.  314* 

or  if  there  be  any  other  device  for  evading  statute,  90.  344. 

or  if  casualty  goes  to  interest  and  ndt  to  principal,  90. 
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USURY.— (coflHamiai.) 

2.  There  mutt  he  a  direct  /otfn»  and  agreement  to  take^  or  tcLkmg  more  than  legal 
inierat. — {onUinued.) 

no  usury  if  adyance  of  loan  be  ifk  money  and  goods,  89. 

bttt  otherwise  if  sooda  be  over-rated  in  value*  89. 

or  if  goods  forced  on  borrower,  89* 

lender  bound  to  prove  sufficiency  of  goods*  89. 
in  some  cases  payment  of  mor^  than  legal  mterest  considered  as  a  penalty, 

89. 
in  all  these  cases  the  intention  of  parties  must  be  regarded,  89. 
question  of,  for  the  opinion  of  jury,  88. 

3.  There  must  be  usury  in  ^MJang  of  contract,  at^d  any  subsequent  corrupt  con- 
tract will  not  vitiate,  90.  . 

if  security  be  gived"  fb^,seeuring  legal  interest,  subsequent  payment  of 
illeffal  mterest  does  not  vitiate,  90. 

though  perhaps  receiver  subject  to  penalty,  90. 
the  taking  usurious  interest  on  bonA  fide  debt  does  not  destroy  it,  91. 
its  effects, 

party  guilty  of,  incurs  penalty,  87* 

but  if  one  partner  guilty  of,  without  concurrence  of  rest,  he  alone  Kabie, 

242. 
every  thine  avoided  which  is  founded  dn,  87* 

thereiore  judgment  on  warrant  of  attorney  taintednvith,  set  aside,  88. 
without  compelliog  a  repayment  of  principal  and  interest,  88. 
parol  evidence  allowed  to  show,  143,  144, 
so  is  unstamped  instrument,  184. 
if  contract  once  void  it  is  always  so,  90. 
usurious  contract  cannot  be  enforced  in  hands  of  any  party,  90. 

but  now*  by  58  Geo.  3.  c.  93.  bill  in  hands  of  bon&  fide  holder  may, 

91. 
drawer  of  bill  cannot  set  up  defence  against  action  of  lus  bonft  fide 
indorsee,  with  notice^  an  usurious  contract  between  drawer  and 
acceptor,  91. 
a  substituted  security  for  original  invalid  one,  void,  91. 
but  not  if  given  to  innocent  third  person,  91. 
and  under  circumstances  such  substituted  security  may  be  valid, 
91. 

VENDOR  AND  PURCHASER.— (See  "  Saler) 

VICTUALLERS.^See  ««  Innkeeper.'*) 
how  fisr  subject  to  bankrupt  laws,  728. 

WAGER.— (See  •*  Illegal  Contract:*) 

upon  indifferent  matter,  valid,  82,  456. 

but  not  if  tending  to  immondity  or  impolicy,  82. 

upon  event  of  election,  void,  82. 

upon  event  of  war,  void»  82. 

concenung  produce  of  revenue,  void,  82. 

tending  to  inconvenience  or  d^rade  the  courts,  void,  82. 

concerning  abstract  question  of  law*  void»  83. 

tending  to  breach  of  peace,  void,  83. 

upon  life  of  Napoleon,  void,  83. 

upon  sex  of  third  person,  void,  83. 

tending  to  injure  or  inconvenience  third  persons,  *void,  83r 

agamst  provisioiis  of  stock-jobbing  act^  void,  92. 
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WAGER.— (continued.) 

against  proviBioos  of  gaming  acta,  TOid*  94»  95. 
wager  poUdes  how  &r  void,  and  what  amount  to,  456. 

#  « 

WAGES.— (See  "  Seamen,'*  vol.  2.,  tit.  «  Seroantf.^l) 
when  insurable,  453.  » 

how  far  subject  of  general  average,  434.' 
sailor  may  sue  for,  payable  out  of  profits,  263. 
act  to  prevent  workmen  from  combinations  to  raise,  638.  n.  2. 
statute  of  limitations,  by  4  Ann.  e.l6.,  extends  to,  580.  n.  I. 
of  workmen,  when  presumed  to  be  paid,  134. 

WAR.— (See  Index,  vol.  1.,  tit.  "  fFar.'')     !     _^ 
of  the  remedy  by,  60 J.         ^ 
what  violation  of  law  of  nations  a  cause  for,  601. 
of  a  nation's  rights  of  defence,  602. 
of  a  nation's  right  to  obtain  Justice  by,  602. 
no  Jurisdiction  to  resort  to  in  questions  of  war,  603. 
observations  on  this  subject,  603. 
suspends  rights  of  alien  enemy,  when,  58. 
wager  upon  event  of,  void,  82. 

WAREHOUSEMEN  AND  WHARFINGERS.— (See  **  BaUment,^  Index.,  vol.  1. 
tit.  •*  Warehmnng;"  vol.  2.  tit.  "  Quay.'') 

in  general  only  liable  for  ordinary  neglect,  368. 

not  liable  for  robbery  by  servants,  &c.,  368. 

unless  ffuilty  of  gross  negligence,  368. 

not  liable  for  loss  by  rats,  368. 

how  far  he  may  render  himself  liable  for  loss  by  fire>  368.  n.  6. 

if  insured,  how  far  bailor  may  sue  them,  368. 

at  what  time  their  liability  commenees  and  ceases,  368. 

liability  ceases  on  delivery  to  mate,  on  wharf,  when,  395. 

when  wharfage  becomes  due,  369. 

duty  of  wharfage  and  cranage  in  London,  369. 

wharfinmr  cannot,  by  unloading,  against  oondgnee's  directions,  subjeet  him  to 

wharfage,  369.  n.  2.  ^ 

regulations   as  to  wharft,  &c.  between   the  Temple  and  lipndon  Bridge^ 

369.  n.  2. 
wharfinger  cannot  compel  delivery  on  wharf  in  London,  398. 
wharfinger  cannot  sell  or  dispose  of  goods,  369. 

of  the  practice  as  to  sending  goods  to^  where  a  lien  exists  for  freight,  418^ 
their  lien^  539.  545. 549w— (See  '<  JLien.*') 

how  far  delivery  to  divests  nght  of  stoppage  in  transitiPf  342. 347>  8. 
how  fiur  delivery  to  avoids  statute  of  frauds,  287* 
how  far  order  of  delivery  to  does»  286. 
how  fiur  carriers  servants,  380. 
when  considered  as  carriers,  3/0. 380.  n.  6. 

WARRANT  OF  ATTORNEY. 

what  it  is;  596. 

when  given,  596. 

of  the  ddeazance  thereon,  596. 

attorney  should  indoise  it,  596* 

neglect  to  do  so  it  is  void,  597. 

when  they  must  be  filed,  597. 

advantage  of  this  security,  597. 


1 


940  iKVix 

WARRANT  OP  ATTORNEY.— (<w««n««f.) 

it  tnust  be  &i?en  voluntarilj  and  on  good  consideratioDy  597* 

tainted  witb  usury,  yoid»  88. 

by  infant  void^  wnen»  597.  14. 

or  by  one  of  several  executors,  597. 

by  feme  covert,  void,  597* 

by  one  partner  binding  on  rest,  597. 

how  fiir  revocable,  597. 

death  of  party*  how  iar  revokes,  597. 

given  to  a  feme  sole  not  revoked  by  her  marriage  before  judgment,  598. 

equity  cannot  decree  cancellation  of,  623. 

but  courts  of  law  will,  623. 

not  within  statute  of  limitations,  680. 

when  discharged  by  bankruptcy,  758,  9. 

Judgment  on,  obtained,  improperly,  set  aside,  10. 

objection  to  stamp  to,  bow  and  when  cured,  190. 

WARRANTY.— (Sec  Index,  vol.  1.,  tit.  •*  irarramiy.") 
what,  302.  507. 

difference  between,  and  a  representation, .  509. 
stamp  to,  168. 
tfi  insurances^  507.*— (See  "  Policy  of  Insurance.'*) 
ih  conti^t  of  manufacture  implied,  when,  271.  304. 

of  exchange,  no  implied  warranty,  308.  n.  4» 
til  sales, 
vendee  should,  if  desirable,  .obtain  an  express  one,  302. 
sometimes  warranty  implied,  302. 
of  implied  warranties,  302  to  305. 

vendor  in  sale  implied  warrants  property  in  goods  his,  302. 

and  this  whether  seller  in  actual. possession  or  not,  303. 

a  sound  price  does  not  raise  implied  one,  303. 

implied  one  may  arise  by  wordmg  or  nature  of  contract,  or  usage  of  trade, 

303. 
if  contract  describe  goods  as  of  a  particular  denomination,  warranty  implied, 

they  shall  be  of  mercantile  quality  of  such  denomination^  303. 
also  that  they  shall  answer  the  known  mercantile  denomination,  303. 
sale  of  copper-bottomed  ship,  with  all  faults,  mjeans  that  it  is  copper-bottomed, 

304.  « 

{prass  bought  to  i^w,  warranty  that  it  will  ^w,  303. 
ra  all  contracts,  implied  warranty  that  thing  sold  answers  purpose  of  sale, 

304. 
sale  of  provisions  means  that  they  shalt  be  wholesome,  304. 
brewer  under  agreement  with  publican. must  supply. publican  with  good  beer, 

304. 
mere  insertion  of  artist's  name  in  catalogue,  does  not  raise  warranty  that  it  is 

his,  305. 
in  sale  where  goods  cannot  be  inspiected,' Implied  warranty  arises,  .304. 
espedaUy  if  goods  are  for  foreign  market,  304. 
in  verbal  sale  by  sample,  goods  must  answer  bulk  of  sample,  304. 
but  in  written  sale,  such  warranty  must  be  inserted,  304»  ^06. 
warranty  implied  by  usu;e  of  trade,  306. 

as  in  sale  by  auction  of  drugs,  they  must  not  be  sea-damased,.  304. 
if  a  latent  defect  in  thing  sold  unknown  to  seller,  no  implied  warranty  arises 
that  it  shall  merchantable,  304. 


TO  THIRD  VOtUlklE.     '  9*t 

WARRANTY.— ( co«*mtt€d.) 
of  express  warranties,  305  to  306, 

the  advantage  of,  305. 

what  constitutes,  305. 

a  mere  surmise  or  affirmation  of  opinion  will  not,  305. 

as  merely  referring  to  a  pedigree  of  a  horse*  305.  • 

a  future  event  may  be  warranted,  305. 

how  far  express  warranty  extends,  305. 

does  not  extencl  to  defects  plainly  and  Obviousily  objects  of  sensei  305. 

as  if  horse  be  warranted  perfect,  and  want  an  ear  or  a  tail,  305. 

unless  indeed  buyer  be  bund,  &c.,  305. 

but  cloth  warranted  of  such  a  length,  action  lies  if  it  is  not,  306. 

sOy  if  to  discern  defect,  skiU  be  required,  306. 
toith  respect  to  the  time  wlien  toarrantif  made,  306^ 

it  must  be  made  at  time  of  sale>  306. 

if  made  after,  it  is  void,  306. 

unless  made  under  seal,  306. 

warranty  before  sale,  unless  incorporated  in  sale,  no  effect,  306. 

as  in  written  sales,  warranty  that  goods  answer  sample  should  be  inserted,  306. 

but  circumstances  will  in  effect  incorporate  a  previous'warrauty  in  sale,  306. 

subsequent  admissions  proof  of  prior  wdrranty,  306.  n.  2. 
how  parties  should  act  in  case  of  breach  of  warranty  f  145. 152^  3. 272  to  274. 

how  party  to  take  advantage  of  objection,  271. 

in  contracts  of  exchange  party  cannot  recover  back  property,  though  war* 
ranty  false,  308.  n.  4. 

such  contract  should  be  declared  on  specially,  305  • 

party  must  prove  warranty  fiedse  at  time  of  sale,  302.  n.  6. 

mfant  not  liable  for,  24. 
Jwwfar  vendee  may  sue  for  deceit^  306.— ^(See  •*  Frauds"  "  Misrepresentation^** 
"  Concealment,*') 

action  for  deceit  lies,  though  he  might  bring  action  of  assumpsit,  306.  n,  6, 

assumpsit  the  most  preferable  form  of  action,  306.  n*  6, 

action  for  deceit  lies,  though  vendee  may  return  article,  306. 

indictment  does  not  lie  for  deceit,  306.    • 

WEAKNESS  OF  UNDERSTANDING.— (See  «  Non  compos  Mentis^*) 
how  far  contract  vacated  by,  159.  52. 
parol  evidence  allowed  to  shew,  143,  144* 
so  is  unstamped  instrument,  184. 

WEIGHING  BEAM. 

goods  being  weighed,  implied  contract  to  pay  charges,  4. 

WEST  INDIA  COMPANY.— (See  vol.  1.,  Index,  tit.  "  fVest  In^a  Dock  Com^ 
panyJ') 
of  the  lien  for  freight  of  goods  delivered  into  dock  of,  421. 

WEST  INDIA  DOCK  WARRANT. 

a  complete  transfer  of  goods,  127* 

WEST  INDIA  TRADE.— (See  vols.  1 .  &  2.,  Indices,  tit.  '*  West  Indl^") 
of  the  exemptions  in  bill  of  lading  in,  401 .  n.  4.  / 

amount  of  freight  of  sugar  and  melasses,  how  regulated  in,  413. 

WHARFAGE.— (See  vol.  2.,  Index,  tit.  "  tVharfager) 

when  it  becomes  due,  369.  -  ^ 

regulations  concerning,  369. 


'{ 
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WHARFINOBIL— (See  ''  fFarehoutematT  and  vol.  2^  tit. ''  Qiu^f.*') 

WILL.^See  "  De»ife.'') 

testator  must  be  of  dbposing  memory  to  make«  52. 

WINCHESTER  BUSHEL. 

sale  in  general  means  by,  108. 

WITNESSBSd— KSee  vol.  l.»  IndeKi  tit.  "<  WUnet$,'') 
of  their  eiamiiiation,  &c.  before  arbitrator,  650. 
pri?ilege  from  arrest,  d5l. 
not  necessary  thoagh  better  to  deed,  6. 
promise  to  pay  for  kss  of  time  not  binding,  77. 
may  refresh  memory  from  unstamped  instrument,  183. 
signing  agreement  as,  yet  par^,  sometimes  personally  liable,  280. 

WORK  AND  LABOUR.^(See  <<  Manufacture,'*  «<  Girrier."  Sec) 

where  party  to  receive  remuneration  for,  out  of  profits,  he  is  no  partner,  230. 

232. 
how  fiur  party  undertaking  to  use  it  without  reward  is  liable^  358. 
how  par^  liable  if  he  has  reward,  364. 
jnfimt  not  liaUe  for,  when,  22. 
when  bankrupt  may  sue  for,  61,  62. 
contract  of,  bow  faraflected  by  usury,  88. 
what  contracts  of,  may  be  made  on  Sunday,  105. 
what  presumptive  payment  of  labourers,  134. 


EKD  OF  THE  THIRD  VOLUME. 


Pirintid  by  A.  Stnhsa,  Law-Printer  to  His  M^eity, 
Priatsn-Stnc^  Loodoa. 
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